      Property Outline 08-09 (Petherbridge)
Jeff Payne


PROPERTY MIDTERM NOTES OUTLINE







 JEFF PAYNE
Acquisition of property rights  
What is property?

· How you get rights

· What sorts of things you can get rights in

· Why do we, as a society, recognize property rights?

· What do rights look like? (Powers you have with property, i.e. exclusion)

· Pierson v. Post

·  ADDIN AudioMarker 0 Rule of Capture – way of establishing ownership; a “how” rule.  A person obtains property in a wild animal if they are the first to kill, mortally wound or capture the animal - you must intend to obtain the thing and succeed in capturing it; pursuit alone is not enough

·  ADDIN AudioMarker 28 Capturing, killing, mortally wounding are ways to exercise control

·  ADDIN AudioMarker 43 Ex: See a dollar on the floor, pick it up.  There’s the intention to pick it up and then you capture it

· Constructive possession (ratione soli) - Not actual possession, but under the law it is assumed there is

· Landowner has constructive possession of the animals on his land

· Discourages trespass, helps avoid conflicts; with no trespass, landowners more likely to invest in improvements

· Fugitive Resources

· Rule of capture applies

· Possession of the land is not necessarily possession of gas (i.e. if pool is shared on adjacent land

· Concepts of property

· Transient Property Rights: originally, property rights were transient.  Pick a bunch of apples and as soon as you turn your back people take them.  Can’t protect all property and be everywhere on our land all the time.  Build a fence, people climb over.  Regardless of what you do, people will try to get around physical protection of transient property

· Blackstone: Says property rights the only way to get around transient property problems.  Tries to answer “Why we have rights”; a descriptive approach

· Resources are rivalrous things.  Talks about apples: only so many apples in the world, scarce resource.  Therefore, we must establish rights to property to maintain peace in society.  Only makes sense to recognize first possession in property

· Occupancy theory: first in time, first in right; all things being equal, the chronologically first possessor (“occupant”) has the better title

·  ADDIN AudioMarker 148 Protects people whose interests are more agrarian and sedimentary.  Leads to better productivity – instead of finding a way to steal transient property, people find ways to obtain resources to buy or trade for property

· Locke: Tries to give a more normative description of property.  

· Labour Theory: I own myself and my labour; when I go out and mix my labour with something, I have the greatest right

· If you are the first to combine your labor with something removed from its natural state then your rights in that property are better than those of others

· Problems: Law of accession – someone combines their labor with another’s resources

· Demsetz: Property rights come into existence when it becomes economical to do so.  When it makes sense to internalize externalities, property rights are good; when it doesn’t make economic sense (cost/benefit) to internalize externalities, we don’t develop property rights

·  ADDIN AudioMarker 358  Most challenging; not purely descriptive like Blackstone, not purely normative like Locke; more utilitarian

· Property rights come into being when a new set of circumstances (such as scarcity) as a way to address new cost/benefit situations

· Externality – something that happens when someone uses a resource and that use has an effect not only on the person using the resource but also those around her, whether it be positive or negative. Ex: Use of pesticides on your crops is good for you, but when it rains those pesticides get into the groundwater thereby affecting others

· See example from slides

· What are the things to which people can have rights?

·  ADDIN AudioMarker 422 Chattel: personal property. Unless you have a statutory right (copyright, patent, common-law), then you don’t have a right to anything beyond the chattel (physical property) embodying the invention.  Purpose of these statutory rights is to promote competition.  IF you knew a court would give you rights in news or designs, you would be more motivated to put efforts into the craft – encourages production by giving people rights

·  ADDIN AudioMarker 476 Tangible

·  ADDIN AudioMarker 478 Intangible (Intellectual Property)

· AP vs. INS – quasi-property.  INS bribes employees, induces AP members o violate by-laws, and sells news they obtained.  Ct holds there is NOT property in the facts reported in the news, but there IS property in the literary form the news is presented in.  News here is technically property between AP and INS, but not property between AP and the general public.  AP only has a claim over the news when INS and AP are in direct competition and the news is commercially profitable

· Cheney Brothers v. Doris Silk – Cheney makes silk designs that are popular by the season.  They want protection of their designs for the season so the design cannot be stolen by Doris.  Judge Learned Hand encourages copying by Doris because it encourages competition – rights are fine when appropriate, but not when it inhibits competition.  Reasons that Doris has property rights in the chattel (silk, means of production), but not in the “plan of its structure” because it would give a monopoly.  Rule: “In absence of some recognized right at common law or under statute, a man’s property is limited to the physical property that embodies the invention and others may imitate these at their pleasure”

·  ADDIN AudioMarker 513 Copyright Act – “Copyright protection subsists…in original works of authorship…” “to promote the Progress of Science and useful Arts by securing for limited times to Authors and Inventors the exclusive right to their respective writings and discoveries”
·  ADDIN AudioMarker 521 Requirement for originality – work must be independently created by the author (as opposed to copied from other works) and possess a modicum of creativity

·  ADDIN AudioMarker 529 Feist v. Rural – must have “modicum” of creativity.  Feist asked Rural for permission to use names, Feist says no.  Rural copies anyway and Feist finds out by discovering four fictitious listings of theirs in Rural’s listings.  Nobody can claim originality in facts because facts do not owe their origin to an act of authorship.  Property is obtained solely in the expressive version in which you arrange the facts, not the facts themselves.  “Sweat of the brow” doctrine: holds that property rights come from the labor you put into its creation.  Looks to AP, which ct says “flatly rejected the notion that copyright in an article extended to the factual information it contained.

· Subject matter to which one can get Copyright – limited in scope

·  ADDIN AudioMarker 556 Baker v. Seldon– (c) only extends to expression of content, not the content itself/ideas being expressed.  In securing copyrights for his books, did complainant secure exclusive right to the use of the system or method of bookkeeping which the said books are intended to explain?  Can get a copyright in an accounting book, but not in the system described therein.  For ex, a copyright for a book on math doesn’t mean someone else can’t use the methods in the book to solve problems without permission.  Copyright is only in the method of expression, not the idea itself.  Cannot get a copyright in an idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in a work.

· Morrissey v.  ADDIN AudioMarker 596 Proctor and Gamble– This case concerned the language in a sweepstakes and what you do when you cannot separate the idea from the expression – so intertwined that you can’t pull them apart. Doctrine of inseparability used in this case: if the expression and the idea cannot be separated and you cannot have property in an idea, you can’t have copyright protection in the expression

·  ADDIN AudioMarker 516 Patent act – more goes into a patent than a copyright.  Must be new, useful, and nonobvious.  Patents give the legal right to exclude and licenses give permission to use a patent.  Last 20 years from the date application filed. Copyrights vest automatically once fixed but patents must be applied for.  They promote useful invention, encourage improvement of processes and methods, build on public knowledge (technology can be traced), adds incentive to commercialize things

· Generally, property can exist through property law for new and useful inventions and processes (encompasses most things) – machines, composition of matter, etc

· Exceptions: laws of nature
· Exceptions not read very broadly

· Funk Brothers v. Kalo– Patent involves inoculants that help plants fix nitrogen, which is useful for industrial agriculture.  District court holds claims were invalid and appeals overturns.  Rule: laws of nature are not patentable, but if you apply the laws of nature to a new and useful end, that is patentable

·  ADDIN AudioMarker 673 Parke-Davis v. HK Mulford Co – took adrenal gland from an animal, put it in a blender, and made something new.  The chemical exists in nature, but it is not the same chemical when you purify it.  You can get a patent on products of naure when you take them so far out of their natural context that you can no longer claim they are still inherently a product of nature.  This creates new industries – many pharmaceuticals are simply found in nature, but because of this case those things can be patented

· Processes

· Diamond v. Diehr – curing of rubber via a machine, patentable subject matter.  Diehr created a system for continuous measuring of the temp inside the mold, feeding info to a computer that recalculates the cure time, and signals computer to open press.  All new to the art of synthetic rubber curing.  Equations and use of a computer are not patentable, but the process is directed to curing rubber.  Just because it uses non-patentable steps does not mean whole process unpatentable.  Distinguish between patenting an algorithm and patenting a process using an algorithm: process transforms something from one thing to something new.  Anyone can use an algorithm; a patent in a process prevents others from using that algorithm in the specific process

·  ADDIN AudioMarker 808 

 ADDIN AudioMarker 791 As long as you try to make them your property with real-world use – can’t patent a formula or process but can patent the application ADDIN AudioMarker 769 

 ADDIN AudioMarker 741 

 ADDIN AudioMarker 665 

 ADDIN AudioMarker 656 

 ADDIN AudioMarker 633 

 ADDIN AudioMarker 507 

 ADDIN AudioMarker 484 
· Living things

· Diamond v. Chakrabarty – can patent living things if you improve them.  Chakrabarty invented a plasmid that helped bacteria eat oil to break down oil spills.  Ct finds that congress intended that “anything under the sun that is made by man” should be patentable – human manipulation of the natural world.  This encompasses processes, machines, manufactures, and compositions of matter, but does NOT include naturally occurring phenomenon, mathematical and scientific laws, and abstract ideas. Ct holds that Chakrabarty’s micro-organism is patentable because he produced a new bacterium with markedly different characteristics from any found in nature and one having the potential for significant utility

· Body Parts

·  ADDIN AudioMarker 841 Moore v. Regents – no property rights in one’s own tissues.  Moore consented to having spleen removed because of hairy cell leukemia but not told his cells were unique and that access to them was of great scientific and commercial value.  UCLA kept spleen and samples of tissue and blood, established a cell line, received a patent or it, and entered into various commercial agreements possibly worth millions.  Moore sues for conversion. Distinguish between trespass (interference with right to possess) and conversion, which is conversion of property into something else; prerequisite for conversion is an actual property right.  Majority rules conversion cannot be applies because Moore does not retain property in his cells, partly for policy reasons: if you give people property in their tissue, could lead to organs being sold on black market and if people have a claim for conversion every time something is done with the tissues it could inhibit medical research.  

· Dissent says property give a  ADDIN AudioMarker 879 Bundle of rights: right to possess, use, exclude, alienate

·  ADDIN AudioMarker 935 Property doesn’t always necessarily have all four of these rights

·  ADDIN AudioMarker 397 Land: real estate

Subsequent Acquisition of property

· Usually property is transferred from person to person (go to the store and buy something, gift, inheritance)

·  ADDIN AudioMarker 999 Adverse possession: purpose is efficiency – we don’t want people to sit on a tract of land and not use it.  Also helps resolve disputes, as there can be competing claims over time and adverse possession helps settle these claims in favor of the person physically tending the land

· Elements

·  ADDIN AudioMarker 1240 Actual and Exclusive

· Helps to show boundaries of adversely possessed property and depends on the activities of the adverse possessor – what part of the land was cultivated, improved, enclosed, etc

·  ADDIN AudioMarker 1029 Helps determine quality of the possession you have with respect to the owners right to action

· Open and Notorious

· Important to give notice to owner; don’t want to give someone rights to property if owner doesn’t have notice to protect their property unless they’re not paying attention.  If adverse possessor ran off and hid in the woods every time someone came to check then true owner would never know he needed to bring an action

· Adverse/Hostile

· Connecticut rule: default rule, makes requirement thinner than it used to be; not going to concern ourselves with the mental state of the adverse possessor beyond whether adverse possessor is using the property as the true owner.  

· Essentially excludes subordinates (i.e. tenants) from claiming adverse possession.  Want to make sure adverse possessor isn’t there with permission then tries to claim a right after statutory period

· Continuous 

· Could be longer or shorter depending on statute, but all of the above elements must be met continuously for the entire statutory period (CA=5 yrs with improvements on property and must pay taxes)

·  ADDIN AudioMarker 1222 Tacking possible (Howard v. Kunto)

·  ADDIN AudioMarker 1197 Disability can toll statutory period – cannot tack disabilities, and death disables disabilities.  You get the longer of the statutory period or the disability’s added statutory term

· Whether these elements are satisfied is going to depend on context (i.e. rural vs. urban).  In a rural area, statute would make sense to be longer because would give the true owner more of a chance to discover adverse possessor.  In urban areas one might want to have a shorter statutory period to encourage renovations on abandoned buildings.

· Once statutory period expires, adverse possessor has title to the land as a matter of law.  Adverse possessor does not have to do anything more to get the land, and once they get the land they are recognized as the owner since the time they entered (ownership retroactive).  

· Color of title – People think they legitimately own land that isn’t actually theirs (misdescription of title, i.e.).  If there was title, there would be nothing to dispute; therefore, it’s color of title.  Refers to some of the ways in which people can come into adverse possession.  Under color of title, land left uncultivated or unenclosed is deemed to be possessed for the same length of time as the land actually cultivated or improved (under ordinary adverse possession, one only possesses the land cultivated or enclosed).  

· No adverse possession vs. government

· Cases

·  ADDIN AudioMarker 1392 

 ADDIN AudioMarker 1290 Van Valkenburg v. Lutz – Lutz begins using an adjacent lot to access roadway, built a garage jutting out onto the lot, and built a shack for his mentally disabled brother on the lot.  VanV comes along and buys adjacent lot in foreclosure sale, demands Lutz vacate.  Lutz sues for prescriptive right to use easement to access roadway – this is like adverse possession but you get the right to use part of the land.  Lutz wins this but VanV sues to get Lutz’s junk removed from the lot.  Ct finds that since Lutz uses the land for unorganized agricultural land he has not improved the territory and did not use entire land for farming purposes, thus non-adverse (“littering the property could not be deemed improvements”).  Further, Lutz thought garage was on his own land, so not hostile.  When Van V attempted to assert his title to the land, Lutz didn’t claim adverse possession (just asked for prescriptive right) and thereby relinquished rights to land.  Note: although a disclaimer of title by the occupant of property made before the statutory period of adverse possession has run out relinquishes the claim of adverse possession, once the title has vested by virtue of adverse possession that title can only be transferred by complying with the formalities prescribed by law

· Mannillo v. Gorski -  ADDIN AudioMarker 1296 Connecticut rule, open and notorious requirement.  Typical boundary dispute – Gorski mistakenly builds some steps over Mannillo line by 15”, dispute over whether Gorski can keep land.  Maine Doctrine says intention of occupant to claim ownership is a necessary element of adverse possession – mistaken improver versus aggressive trespasser.  This encourages the wrongdoer and is difficult to enforce.  Connecticut Doctrine says adverse possession may be based on mistake as long as the other elements are present; ct here favors this and holds that any entry and possession for the required time which is exclusive, continuous, uninterrupted, visible and notorious, even though under mistaken claim of title, is sufficient to support a claim of title by adverse possession.  In terms of open and notorious requirement and whether 15” is enough, must look to facts of case.  Remedy: ct forces sale of land by owner to the innocent trespasser (could have forced innocent trespasser to sell the improvement to true owner).  If stat period hasn’t run out, Mannillo could just kick Gorski off.

·  ADDIN AudioMarker 1324 Howard v. Kunto – continuity and tacking, introduces concept of privity.  Everyone living one lot adjacent to the lot they actually, formally own.  Land used as a summer house.  TC denies Kunto’s claim of adverse possession in response to Howards’ motion for quiet title because there was no continuity of possession to permit tacking of adverse possession to that of their predecessors.  Higher court says to hold that continuous summer-only occupancy does not satisfy stat period is to completely ignore nature and condition of property.  Rule: All the requirements of adverse possession are seen through the lens of what a normal use would be doing (even if you have a log cabin in the woods and go there 2 wks/yr to hunt, if that’s how normal owner would use land then there could be adverse possession).  Case also introduces tacking, the touchstone of which is privity, or the reasonable connection between subsequent owners; tries to exclude successive trespassers.  Tacking must be a voluntary transfer, most commonly by deed

·  ADDIN AudioMarker 1338 Privity (voluntary transfer of interest) for tacking b/n adverse possessors – follow definition set forth in the case)

· O’Keefe v. Snyder – adverse possession with respect to chattels.  O’Keefe didn’t declare her missing paintings missing until 30 years after she discovered they were missing. 4 competing rules: SoL starts when owner dispossessed (Trial), apply elements of adverse possession (appellate), use discovery rule (sup ct), use NY rule.  Discovery is default, but know all 4  

·  ADDIN AudioMarker 1383 Rules: 

·  ADDIN AudioMarker 1549 Discovery rule (default rule)– Once paintings are discovered missing, O’Keefe has to exercise due diligence in locating the paintings; if she does so, then statute does not begin to run.  Ct throse out adverse possession of chattels and brings in discovery rule.  Generally, as long as true owner discovers thing is gone and they use reasonable efforts to recover the thing, statutory period tolls until they find out who to sue.  True owner must show due diligence. 

·  ADDIN AudioMarker 1410 NB: with respect to default rules for this class, go with rules from cases unless otherwise indicated
· NY Rule – same, but doesn’t require due diligence before knowledge of who has property.  SOL does not start until owner demands return

· Dividing property up over time

· Possessory Estates

· Future Interests

·  ADDIN AudioMarker 1738 Interpreting conveyances

·  ADDIN AudioMarker 1742 White v. Brown – Woman wants to give White her house to live in and not be sold.  Rule: give effect to the intent of the grantor.  If expression in will is doubtful, doubt is resolved against the limitation and in favor of absolute estate (problem: absolute estates can’t have alienation restrictions, i.e. “not to be sold”).  Ct finds will passed a fee simple absolute in the home to White and attempted restraint on alienation declared void as inconsistent with nature of estate devised. 

·  ADDIN AudioMarker 1773 Where to look for indications: actual words used, rules of interpretation (presumption against partial intestacy – in ambiguous circumstances, law presumes larges grant possible, such as fee simple absolute over life estate)

·  ADDIN AudioMarker 1812 When there are ambiguities, give the biggest estate you can possibly give consistent with whatever intent you can figure out.  Idea is to keep property ownership centralized

·  ADDIN AudioMarker 2017 Rule Against Perpetuities – “No interest is good unless it must vest, if at all, not after 21 years….”

·  ADDIN AudioMarker 2048 Really helps to remember what this is trying to do: prevent control of property to reach too far into the future

·  ADDIN AudioMarker 2072 Allows control to the extent of people you could probably know in life – ~kids and early part of grandkids’ lives

Dividing property between individuals

·  ADDIN AudioMarker 2221 Concurrent interests – what you do when there are multiple people owning property. If it looks like grantor is trying to create a joint tenancy (unmistakable intent) but it creates it in unequal shares/interest, modern law allows this to be a joint tenancy as long as the grantor intends so – common law would not have allowed this because it violates the interest unity traditionally required

·  ADDIN AudioMarker 2244 Tenancy in Common – if there is every any doubt on a problem, create a TIC

·  ADDIN AudioMarker 2535 Spiller

·  ADDIN AudioMarker 2250 Joint tenancy

·  ADDIN AudioMarker 2304 Can now unilaterally destroy joint tenancy

· Riddle v. Harmon – Frances has JT with husband, but doesn’t want to leave her interest to her husband who would end up with all the property.  She tries to sever the JT by writing up a deed conveying to herself an interest in tenancy in common.  TC refused to sanction this; traditionally a straw man required, and ct said joint tenancy could also have been severed by mutual agreement, judicial partition, or involuntary alienation under an execution (don’t pay mortgage, e.g.).  AC reasons lawyers have been getting around the straw man for a long time and the reason the “two-to-transfer” notion was held onto was because of the livery of seisen act in feudal times, which is no irrelevant.  Ct basically cuts out the middleman

· Cases

·  ADDIN AudioMarker 2514 Harms v. Sprague – mortgage does not destroy joint tenancy; when joint tenant with mortgage dies, mortgagee doesn’t have anything to collect on (dies with mortgagor).  John & Wm Harms own JT.  John gives mortgage on his interest in a JT to help Sprague purchase property, then dies.  Wm wants right of survivorship and for mortgage to expire.  Ct discusses two theories, title theory and lien theory.  Title theory says mortgage is a conveyance of a legal estate vesting title to the property in the mortgage.  Under this theory, JT is severed by one of the joint tenants mortgaging his interests to a stranger.  Lien theory conceptualizes a mortgage as a lien: once you pay your mortgage you expect to get the property back and the lien is erased, therefore JT is not severed because there is no conveyance, just a possible right of possession in the future.  This ct (IL) is a title theory state, but doesn’t give it full effect and views mortgages as a lien.  Therefore, Jon’s mortgage doesn’t sever JT and Wm obtains right of survivorship.  Further, mortgage is extinguished on John’s death and doesn’t have to be repaid.  Note that different jdx have different rules to this effect, some saying that even though a mortgage doesn’t sever a JT, the lien still survives in the event of the death of the joint tenant.  For this class, official rule is that lien disappears on the death of the joint tenant

·  ADDIN AudioMarker 2365 Spiller v. Mackareth – two tenants in common own a building. Spiller moves in and stores property, Mackereth writes a letter demanding Spiller either vacate half of the building or pay half of the rental value and Spiller ignores.  General rule is that cotenants are both owners and have the right to possess and enjoy the whole property free from liability to pay rent to the other.  A cotenant becomes liable to another tenant when the possession cotenant refuses entry of the other to enjoy their rights in the property (ouster).  This rule encourages fractionated ownership through partition actions, etc, and is believed to encourage more valuable use of the land 

·  ADDIN AudioMarker 2433 Rule: cotenants not liable to an accounting to the other cotenant for their own use of the property; if they lease out the use they do have to account

· Swartzbaugh v. Sampson – Husband and wife are joint tenants, had large parcel of land and husband planned to lease small portion to Sampson to open a boxing arena.  Wife does not like idea because it will invite liquor and women to the property.  Sampson took possession, removed trees, built arena.  Husband got $15/mo for the lease.  Rule is that leasing land does not sever joint tenancy, and wife is not entitled to the rent because a joint tenant can only give his own interest in the land to another.  Other rule is that if one cotenant leases to a commercial entity, other cotenant is entitled to a portion of the rent and no ouster is required (in Spiller, cotenant not entitled to a share of rent because Spiller occupying land himself).  If this had happened, wife could have gotten ½ of rental receipts; if there was ouster, she could get ½ of fair market value

· Again, want to give intent to grantor.  If there is ambiguity, go with tenancy in common

·  ADDIN AudioMarker 2523 Partition

·  ADDIN AudioMarker 2543 Delfino v. Vealencis – if you want out of a co-ownership, you can go to court to partition property.  Vealencis owns garbage business on property, plaintiff is a developer.  P wants property partitioned by sale (generally done by auction and proceeds split) because they want to be highest bidder and get whole property.  Default rule: partition in kind unless physical characteristics make it impractical to split and/or interests of tenants better served by partition by sale.  Here, partition in kind practicable because one continuous piece of property

· Partition by kind (default): If possible, going to physically partition the land 

·  ADDIN AudioMarker 2595 Partition by sale: if not possible to do partition by kind, will sell property and distribute the money ADDIN AudioMarker 2549 
Landlord/Tenant

· Types of leases ADDIN AudioMarker 2683 
· Term of Years – A tenancy that lasts for some fixed period of time.  Period could be a day, week, month, year, etc.  Notice requirement: neither tenant nor LL needs to provide notice to vacate the premises at the end of the term – lease itself provides such notice  

· General rule is that if tenant dies before a term of years is up, the interest goes to tenant’s heirs.  The rent would still be owed to the LL and the tenant’s estate would be responsible for paying rent

· Periodic Tenancy – a lease for a period of some fixed duration that continues for succeeding periods until either the LL or T gives notice of termination.  If the lease does not stipulate the length of the lease term, the initial term’s length will conform to the frequency of rent payments.  Thus, if rent is payable monthly, the parties will be found to have a month-to-month periodic tenancy. An express notice is required to terminate the periodic tenancy.  Unless lease stipulates a different notice period, either party can terminate a PT by giving notice at least equal to the length of the tenancy, but PTs of one year or more can be terminated on six month’s notice.  Notice must be calculated to end the lease at the end of the period.  In other words, notice must end the tenancy at the end of the period.  (If you have a periodic tenancy with a one-year period beginning Jan 1, notice has to be given to terminate July 1 (6 mos) in order to end the tenancy

·  ADDIN AudioMarker 2755 Tenancy at will – tenancy with no fixed period that endures so long as both LL and T desire.  Ends at death of either party, or if LL sells underlying property and substitutes another LL, or if the LL or T attempts to assign the premises.  Tenancy at will not transferable or assignable.  Where it is clear on the face of the agreement that both parties intend to est. this type of tenancy, provisions for notice to terminate and for payment of rent at intervals DO NOT create a PT.  At common law, no notice required to terminate, but most states currently require 30 days notice

· If there’s ambiguity, cts err on the side of a periodic relationship because it can come to an end sooner, often times more quickly than with a term of years

· In interpreting ambiguity, again, first look at intent of creators, then public policy considerations (what is best use of land for the parties)

· General rule: death does not change a lease – if a tenant dies during a periodic lease, notice must still be given to terminate

· Common Law vs. Modern Law 

· Common law: notice given without a month’s notice (in a month-to-month lease)was totally ineffective and does not end the lease, therefore proper notice must be given

· Modern law: notice given without a month’s notice is effective at the end of the following period/month.  Notice on 1/15 to end a lease on 2/1 becomes effective 3/1

·  ADDIN AudioMarker 2797 Cases

· Garner v. Gerrish – ct tries to give intent to parties and in doing so goes outside of a lease. Lease allowed lessee to terminate at will but not lessor.  Lessor dies and executor tries to evict lessee, arguing the lease was a tenancy at will because it failed to state a definite term.  Lease was a standard form lease that landlord wrote the terms of the lease into, including the language saying the lessee could terminate “at a date of his own choice”.  Garner/executor argues tenancy at will, therefore either party can terminate at any time; Gerrish argues he can stay as long as he wants.  Issue is whether granting tenant right to terminate the agreement at a date of his choice creates a determinable life tenancy on behalf of the tenant (under which only the tenant can terminate) or merely establish a tenancy at will (either can terminate)? Ct holds that the lease created a “life tenancy terminable at the will of the tenant,” which sounds like a life estate determinable. Although the label is unclear, it appears the court meant that the agreement created a lease that would terminate on either the plaintiff’s death or his prior relinquishment of possession.  In reaching this decision, the court noted that this interpretation would uphold the “express intent of the contracting parties.” 
· Hannan v. Dusch – LL leases land to Hannan.  When Hannana shows up, previous tenant is holding over.  Issue is whether, absent an express promise to do so, Dusch is required to put Hannan in actual possession of the land.  Rule is that at a minimum, in absence of an express agreement, LL gives a legal right to possess the land.
· American Rule adopted – LL only has to give to the tenant a superior legal right; doesn’t have to ensure nobody in possession on the first day of the lease. LL is not bound to put T into actual possession, but is bound to put him in legal possession.  If there is a holdover, the remedy T has is against the wrongdoer, not the LL.

·  ADDIN AudioMarker 2844 English Rule - default rule for this class; not only does LL have to deliver superior right to possession, but must also assure tenant can move in (has to make sure no one sitting there keeping new tenant out, and if there is LL must deal with it). In every lease there is an implied covenant that the landlord has the duty to deliver the property on the first day of the lease

· Although English is default rule, still fair to know the American Rule

· When a tenant holds over, a LL generally has two options: evict them and sue for damages, or hold them to a new term (often turns into a month-to-month)

· Ernest v. Conditt – Ernest leases to Rogers, who then transfers some of the interest to Conditt.  Issue is whether Rogers liable for Conditt’s default, or whether the leasehold interest in the premises from Rogers is an assignment of the lease or a sublease.  LL/Ernst sues Conditt, who says he doesn’t have a claim against him for rent because of the lease arrangement.  Ct says if lessee transfers all interest for an entire lease period, it’s an assignment; if you give anything less then it’s a sublease.  Key thing to remember is that language used doesn’t really matter.  If the whole thing is given, then assignment is read it.  Looks to parties’ intent. Ct holds that Rogers intended to part with his entire interest and thus transfer to Conditt was an assignment.  Terms “sublease” in agreement were not controlling
· Two ways to look at LL/Tenant situations (2 diff legal relationships created):
· Privity of estate makes LL and assignee liable to each other on the covenants in the original lease (i.e., covenant to pay rent).  If there’s an assignment, there’s privity of estate giving Ernest the ability to collect rent from Conditt; without this relationship, LL does not have the ability to enforce the covenant of rent.  
· Privity of contract – in an assignment, LL and original tenant generally remain in privity of contract.  Therefore, if tenant’s assignee breaches a covenant in the leaes (i.e., fails to pay rent), LL can sue assignee because of privity of estate, but can also sue original tenant because of privity of K
· Another ct interpreting a lease agreement (like Garner) – sublease or assignment?
·  ADDIN AudioMarker 2960 Assignment: Lessor can go after assignee – privity of estate transfers to Conditt; privity of K remains with Rogers

·  ADDIN AudioMarker 2972 Sublease: not enough of a legal relationship with the subtenant for the lessor to proceed against the subtenant, must go through original tenant – privity of estate and K both remain with Rogers; not enough of a legal relationship for sublessee to be liable to the original lessor/LL for rent

· Kendall v. Ernest Pestana - Ability of a LL to restrict the right of a tenant to sublease or assign to another tenant.  Lots of assignments and subleases, but essentially party wants to assign to Kendall, asks Pestana for consent and Pestana declines, even though Kendall had more net worth and better financial statements than other party.  Pestana says he would consent only for increased rent and other more onerous terms. Majority Rule is that if lease has consent clause for assignment, lessor can arbitrarily refuse to approve proposed assgnee no matter how suitable assignee may be and how unreasonable objection is.  Minority Rule ct chooses is that when lease provides for assignment only with consent, such consent may be withheld only where lessor has a commercially reasonable objection to the assignment.  Things to look at, according to ct, for “commercially reasonable”: financial responsibility of proposed assignee, suitability of use for particular property, legality of propsed use, need for alteration of premises, nature of occupancy – no bright line rule but based on common sense and the facts and circumstances.  Not commercially reasonable is personal taste, convenience or sensibility, or charging higher rent
·  ADDIN AudioMarker 3050 If a lease says nothing at all, tenant is free to sublease or assign

· Rule: If lease calls for lessor’s consent, ct going to give that an interpretation that as long as tenant produces someone commercially reasonable, LL must consent

· Can have a lease that says LL can withhold consent for any reason; if this is in the lease, then implied commercially reasonable requirement doesn’t apply

·  ADDIN AudioMarker 3202 NB: this regards a commercial lease; commercially reasonable condition doesn’t apply to residential leases

· Berg v. Wiley - How a LL can evict a tenant not fulfilling their duties under the lease. Among other things, Berg is making improvements that it sounds like she doesn’t have authorization to do.  Police come and tell Berg and Landlord to seek counsel.  LL/Wiley’s counsel tells him to bring a sheriff and a locksmith with him and go change the locks.  At common law, a landlord was legally entitled to retake possession if: (i) the landlord was legally entitled possession (such as where the tenant breaches a lease containing a reentry clause), and (ii) the landlord’s means of reentry was peaceable.  Ct finds any self-help reentry against a tenant in possession is wrongful under the growing modern docrine that a LL must always resort to judicial process to enforce his statutory remedy against a tenant wrongfully in possession

· Rule: must use judicial process; anything else looks like self-help, which is wrongful eviction.  LL can either ask tenant to leave voluntarily or go to judge to get a judicial order of eviction
· Common law rule put LL at more risk of liability – if not completely justified, could go to jail for wrongful self-help eviction
· New rule requiring summary proceeding could be bad for tenants because proceedings, although expedited, still take a long time and tenant defaulting may not pay rent for several months, which can be hard to collect causing rents for other tenants to go up
· Sommer v. Kridel – deals with what happens when tenant leaves.  Rule is that there is a duty to mitigate damages when tenant abandons, can’t just sit back and wait.  Sommer leases to Kridel but Kridel’s gf dies and in-laws were gonna pay so sends letter telling Sommer he can’t rent.  Sommer does nothing with letter.  Someone else comes to rent the apartment but Sommer says no then sues Kridel for damages.  Common law rule is LL does not have duty to mitigate (property law view equating lease with a transfer of property interest – lease conveys an interest in property, foreclosing any control by LL).  Modern law says LL has duty to mitigate by re-letting (view based on K law).  Mitigation is taking reasonable steps to re-let the premises (can look at whether LL showed apartment to any prospective tenants or advertised in papers); whatever period of time passes while you’re taking these reasonable steps can be subject to damages from the tenant if the LL cannot re-let

· Reste Realty v. Cooper – Cooper leased bottom floor of commercial office building from Reste and used premises for meetings and training sales personnel. Driveway along side of the buiulding causes office to flood anytime it rains.  Reste argues Cooper aware of leaking when signed lease, thus accepted condition, but ct argues that she signed the lease while relying on manager’s promise to remedy the condition.  Rule is that covenant of quiet enjoyment holds that a tenant is not to be disturbed in his/her lawful possession by someone with a superior right by the LL.  In this case, quiet enjoyment express in the lease, but rule for this class is that covenant will be implied in any lease contract.  
·  ADDIN AudioMarker 3413 Quiet enjoyment: when leasing property, must be fit for the purposes of the tenant.  Nobody can interfere with tenant’s lawful possession, and here the landlord is interfering with the tenant’s intended possession through acts or omissions.  If quiet enjoyment is interfered with, can sue for damages.  Two options are to (1) stay in possession, pay rent, then sue for damages or (2) to abandon premises, use it as a defense against liability for rent, and claim additional damages

· Also discussed is constructive eviction – Cooper left building under this theory, which is often risky.  If you leave and say you were constructively evicted, you could be liable for all sorts of damages; more risky than staying on property and suing for damages

· Again, this is a commercial situation, not residential

· Hilder v.  ADDIN AudioMarker 3386 St. Peter – Hilder leases from St. Peter and apartment was a wreck (broken windows, clogged toilet, pipes leaking, etc).  Ct goes as far as to call LL a slum lord.  Rule employed here is implied warranty of habitability – dwelling must be clean, safe and suitable for human habitation and this warranty cannot be waived.  Under a breach of such warranty, tenant can push back at LL moreso than under quiet enjoyment, although only one or two minor violations will not violate the warrant.  To take advantage of warranty, tenant must (1) notify LL of defect, (2) allow a reasonable time to remedy problem, (3) then can stop paying rent.  
· Under quiet enjoyment, tenant had to either stay and pay rent or vacate and risk being wrong; under warranty of habitability, tenant can stay in possession and withhold rent, terminate the lease, and/or fix apartment and deduct costs from rent
· Gives tenant more leverage

· Mostly residential context

· Note shift in LL/Tenant relationships from transfer of land to contractual relationship.  Tenants have far more rights these days than they used to

·  ADDIN AudioMarker 3434 
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 ADDIN AudioMarker 2688 Land Transactions

· General Process of the land transaction

· Locating a Buyer       Negotiating the K           Executory Period              Post Closing

· O                         I                                I                                      I                             >

         Offer                     Agreement                           Closing

  Broker Listings      “earnest Money”           Inspections/Disclosures         Record Deed

                               B’s Conditions               Financing, Title Eval.          Title Insurance

Locating a buyer: Brokers Listings

· Offer

· Negotiating the K – “earnest money”, buyer’s conditions, counteroffers

· Agreement (equitable title)

· Executory Period – inspections/disclosures, financing, title evaluation

· Closing: Buyer gives lender note and mortgage.  Lender gives buyer SS, buyer gives seller SS, seller delivers deed (or deed of trust)

· Post Closing – record deed, title insurance

· Where things go wrong:

· Brokers – buyer’s brokers and seller’s brokers – usually only get paid if the parties transact at the end of the day

· No real barrier to entry for brokers – there’s a test and a fee, but not that hard

· Agents often fill in the contract for you then and there, which can sometimes be bad for the buyer if they don’t follow all of the info 

· Can go wrong in the beginning when arriving at an agreement.  Is oral agreement binding? (Hickey v. Green) Is there an agreement at all?

· Executory Period – financing, inspections, etc

· Post closing – problems with the title

· Executory period:

· Statute of Frauds

· Exceptions -  ADDIN AudioMarker 3553 

 ADDIN AudioMarker 3545 Two Theories

·  ADDIN AudioMarker 3570 Part Performance

·  ADDIN AudioMarker 3577 Exists as evidence of the contract – transferring money, taking possession, making improvements – actions that wouldn’t make sense outside of an agreement

·  ADDIN AudioMarker 3573 Estoppel

·  ADDIN AudioMarker 3606 Substantial reliance that brings economic harm to the party relying

· Hickey v. Green - Hickey wants to buy a lot from Green, orally agreed upon $15k.  Hickey puts down deposit, but then someone offers $16k and Green takes this offer instead.  Hickey tries to offer $16k but Green says no and Hickey sues for specific performance.  Relying on original oral agreement, Hickeys sold house they were actually living in.  Although K falls w/in s/f, estoppel is a valid exception.  Ct sends case back to check out present circumstances – if Hickeys were in a position where they didn’t have to sell house after all, then Greens could just give $ back; if they had to sell the house to buyers, Greens would have to do deal with them.  Ct’s concern with this case is partly that Hickeys sold their house very quickly and that may not have been reasonable.  Fear is setting a precedent where people can sell their house too quickly and get around s/f
·  ADDIN AudioMarker 3662 Of exceptions, estoppel comes into play the most.  Green admits there was a contract, so there was no dispute as to whether there was an agreement in the first place (thus the part performance exception doesn’t come into play)

I. Land Transactions

· Locating a Buyer    Negotiating the K       Executory Period              Post Closing

· O                         I                                I                                      I                             >

   Offer         Agreement (Equitable Title)      Closing (Merger)

  Broker Listings   “earnest Money”           Inspections/Disclosures         Record Deed

                               B’s Conditions               Financing, Title Eval.          Title Insurance

Locating a buyer: Brokers Listings

· Offer

· Negotiating the K – “earnest money”, buyer’s conditions, counteroffers

· Agreement (equitable title)

· Executory Period – inspections/disclosures, financing, title evaluation

Closing: Buyer gives lender note and mortgage.  Lender gives buyer SS, buyer gives seller SS, seller delivers deed (or deed of trust)

· Post Closing – record deed, title insurance

· A. The Contract of Sale
· Agreement (Equitable Title)

1. The Statute of Frauds – To satisfy the Statute of Frauds a memorandum of sale must, at a minimum, be signed by the party to be bound, describe the real estate, and state the price.

a. Exceptions

i. Part Performance – allows the specific enforcement of oral agreements when particular acts have been performed by one of the parties to the agreement.  If the acts make sense only as having been performed pursuant to the oral contract, they constitute part performance

ii. Estoppel – applies when unconscionable injury would result from denying enforcement of the oral K after one party has been induced by the other to seriously change his position in reliance on the K

iii. Admission
b. Cases
i. Hickey v. Green: Equitable estoppel exception to the writing requirement.  Hickey orally agrees to buy lot from Green for $15k.  Someone else offers $16k and Green takes that offer instead, but Hickeys had already sold their house in reliance on the oral agreement.  Ct sends back to examine current circumstances: if Hickeys didn’t have to sell house after all, Greens just give back deposit; if they did have to sell the house, Greens required to deal with them (concern that Hickeys sold their house too quickly, which may not have been reasonable)

2. Marketable Title – a “title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent and intelligent person”

a. Cases
i. Lohmeyer v. Bower: Lohmeyer contracted to buy house; warranty deed certified .good merchantable title free and clear of all encumbrances subject, however, to all restrictions and easements of record applying to the property. Abstract of title showed that original subdivider imposed a restriction requiring any home erected on the lot be two stories (the existing home was one story).  Further, under a zoning ordinance no frame building could be erected within three feet of the lot line (the existing house was within 18 inches).  Lohmeyer sought to rescind the contract, Bower countersued for specific performance.  Ct holds existence of private restrictions expose Lohmeyer to the hazard of litigation and the burden of having to rebuild to fix problem.  A reasonable person would not take on such a risk.

a) Rule: Municipal restrictions (zoning law) are not encumbrances, thus do not render title unmarketable (law should not be considered encumbrance)

b) Rule: Private easements and/or restrictions constitute encumbrances rendering title to land unmarketable

b. Hypo: suppose contract does not say, “free and clear of all encumbrances” and there’s a sewer pipe 7 ft below property Lohmeyer is perfectly aware of because he looked it up at the zoning office.  Can he rescind?

· Probably, under the Lohmeyer rule.  However, if one reads Lohmeyer as being specific to the problem, this hypo hay not be a big enough problem to constitute rescission 

3. Equitable Conversion/Title: if there is a specifically enforceable k for the sale of land, equity regards as done that which ought to be done.  The buyer is viewed in equity as the owner from the date of k (thus having “equitable title”); the seller has a claim for money secured by a vendor’s lien on the land

a. Rule: buyer becomes equitable owner at the time of the contracting/agreement period of the timeline and during the executory period, then becomes legal owner at closing
b. Problems

i. After contracting to buy a house but before closing the house burns down.  Unless contracted for otherwise, buyer owns real estate with a burned up house.  However, if seller has the insurance policy, the seller is required to turn over the proceeds of the policy to the buyer to rebuild the house
ii. Seller dies during executory period and seller’s will separates his real and personal property (my real property to A and my personal property to B).  During executory period, seller has personal property interest in the proceeds and no real property in the real estate
· Executory Period
4. The Duty to Disclose Defects
a. Cases
i. Stambovsky v. Ackley: P contracted to buy a house and discovered it was haunted.  D knew it was haunted and publicized the fact, perpetuating a reputation in the community.  Ct holds that where seller not only takes unfair advantage of the buyer’s ignorance, but has created and perpetuated a condition about which the buyer is unlikely to inquire, nondisclosure constitutes a basis for rescission as a matter of equity

a) Rule: Where seller creates the defect and it is particularly within her knowledge, there is a duty to disclose.  The buyer showing due diligence wouldn’t necessarily know of the problem

1) General rule in NY was caveat emptor – NY failed to recognize any remedy for damages incurred as a result of seller’s mere silence, imposing no duty upon seller to disclose unless there was a special relationship between the parties or some conduct on the part of the seller constituted active concealment or partial disclosure

b) Rule: Also a duty to disclose when there is actual concealment or partial disclosure

ii. Johnson v. Davis: Davises entered into a K to buy Johnsons’ home.  Johnsons knew roof leaked, but affirmatively represented to Davises that there were no problems with the roof.  Days later, Davises entered home and discovered water gushing in following a heavy raid and sued for rescission.  Ct says buyer can get out of deal based on affirmative misrepresentation, but also creates another rule.

a) Holding/Rule: Where the seller of a home knows of facts materially affecting the value of the property which are not readily observable and are not known to the buyer, seller is under a duty to disclose to buyer

1) Another deviation from caveat emptor: general defect in general structure of property seller would know about and buyer would not be able to discover after a reasonable inspection

b. There is no duty to disclose information already considered in the market value of the home

5. Merger: when a buyer accepts a deed, the buyer is deemed to be satisfied that all the contractual obligations have been met.  Thus the contract merges into the deed, and the deed is deemed the final act of the parties expressing the terms of their agreement

6. Remedies: Three choices

a. Damages = K price – FMV at breach

b. Seller keeps/returns deposit (“retention of the deposit (sellers) or restitution of the deposit (buyers)”)

c. Specific performance of contract

· B. The Deed
1. Warranties of Title
a. General Warranty Deed – Seller warrants title against all defects in title, no matter whether seller or some predecessor created the defect or whether seller even knew of the defect

i. Present Covenants: Covenants that are breached or not at the time the deed is conveyed, at which point statute of limitations begins to run (Either the grantor owns the property at that time, or he does not; either there are existing encumbrances at that time, or there are none). 

a) Covenant of seisin – the grantor warrants that he owns the estate that he purports to convey

1) Causes of action “run with the land” for statutory period (beginning from original grant).  Subsequent grantees may sue for breach of present covenants

Rockafellor v. Gray: Doffing conveyed to Rockafellor 80 acres by general warranty deed on which there was an outstanding mortgage to Gray for $500, which Rockafellor assumed and agreed to pay.  R doesn’t pay, foreclosure proceedings instituted on mortgage and deed executed and delivered to Connelly, who conveyed to Dixon, who conveys to H&G.  Covenant of seisin breached the moment Connelly sold to Dixon because C didn’t have valid title. Present covenant cannot run with the land because it’s either breached or not breached when deed is conveyed.  Therefore, when covenant is breached, a legal action (a chose in action) appears and runs with the land

Rule (majority): Claim is not assigned to subsequent grantees

Rule (court): Claim is assigned to subsequent grantees

“Runs with the land” – attach to title or possession, and warrantor can be sued by remote grantor

2) Grantee doesn’t have to take possession to convey to subsequent grantee

3) Damages: measured by consideration money + interests, or, what covenantee could have recovered from original grantee who breached in their conveyance.  This is the maximum that can be recovered

b) Covenant of right to convey – the grantor warrants that he has the right to convey the property (in most cases identical to covenant of seisin)

c) Covenant against encumbrances – the grantor warrants that there are no encumbrances on the property.  Encumbrances include, among other items, mortgages, liens, easements, and covenants.

1) Lohmeyer v. Bower: municipal restrictions are not encumbrances; easements and/or restrictions are encumbrances

2) Frimberger v. Anzellotti: Brother puts a house and bulkhead on land without proper permits, then quitclaims land to his sister who conveys to Frimberger (an atty) by general warranty deed.  Bulkhead and part of property violated state environmental protection statute protecting wetlands property built on.  DEP said P could file an application demonstrating necessity for staying on land, but sues D instead.

Holding/Rule: ct refuses to extend covenant to include violations of regulations that don’t appear on land records

Policy: stability in land titles (recording acts)

3) Lohmeyer vs. Frimberger

In Lohmeyer, there was a violation of a zoning ordinance that could have been discovered easily.  Further, defect in Lohmeyer discovered during contractual period before closing whereas defect here discovered after closing

In Frimberger, P should have at least filed application first

Defect in Frimberger latent and seller wouldn’t have known about it

ii. Future Covenants: Covenants that are breached or not at some time in the future, at which point the SOL begins to run.  Promises that the grantor will do some future act, such as defending against claims of third parties or compensating the grantee for loss by virtue of failure of title.  A future covenant is not breached until the grantee or his successor is evicted from the property, buys up the paramount claim, or is otherwise damaged.  Can run with the land.

a) Covenant of general warranty – the grantor warrants that he will defend against lawful claims and will compensate the grantee for any loss that the grantee may sustain by assertion of superior title (grantor not liable for legal fees incurred by grantor in successfully defending title because 3rd party’s losing claim isn’t a lawful one)

b) Covenant of quiet enjoyment – the grantor warrants that the grantee will not be disturbed in possession and enjoyment of the property by assertion of superior title (almost identical to covenant of general warranty)

1) Brown v. Lober: Original owner conveys land to Bosts, reserving 2/3 of mineral rights.  Bosts then convey land to Browns by general warranty deed with no exceptions.  Browns then try to sell mineral rights to coal company, but coal co discovers Browns only own 1/3 of the mineral rights.  Browns sue Lober, executor of Bosts’ estate, on covenant of quiet enjoyment (best thing to do would have been to sue for covenant of seisin, but SoL had already run out).  Browns had not removed coal from ground yet, so coal had not been “enjoyed,” thus no one had interfered with their enjoyment. 

Holding/Rule: It’s not enough that someone has a superior title to you – they must interfere with your use before you have a cause of action

c) Covenant of further assurances – the grantor promises that he will execute any other documents required to perfect the title conveyed – “if something arises in the future and I have to sign some documents to clear this up, I’ll do that”

b. Special Warranty Deed – contains warranties only against the grantor’s own actions but not the acts of others.  Seller warrants against defects in title, but the seller limits his or her warranty to those defects or encumbrances attributable to some act by the grantor and makes no warranties about defects or encumbrances created before grantor took title

c. Quitclaim Deed – contains no warranties of any kind; “whatever it is I have, you can have it.”  It merely conveys whatever title the grantor has, if any, and if the grantee of a quitclaim deed takes nothing by the deed, the grantee cannot sue the grantor

2. Estoppel by Deed: Suppose that a grantor conveys land to a grantee that the grantor does not own, and the grantor warrants the title to the land.  If the grantor subsequently acquires title to the land, the grantor is estopped to deny that he had title at the time of the deed and that title passed to the grantee.  Since the grantee could sue the grantor on the warranty, when the grantor later acquires title, and compel the delivery of a new conveyance, the law eliminates the necessity of a lawsuit and automatically passes the subsequently acquired title to the grantee

3. Delivery: To be effective, a deed must be delivered with the intent that it be presently operative.  Delivery means that grantor has said or done things demonstrating the grantor’s intent to transfer immediately an interest in land to the grantee. When the agent delivers the deed to the grantee, if necessary to carry out the parties’ intent and do equity, the title of the grantee will “relate back” to the date the grantor handed the deed to the agent

a. Delivery Without Handing Over – to deliver a deed of land, it is not necessary that the deed be “handed over” to the grantee.  “Delivery” means no more than an act that evinces an intent to be immediately bound by the transfer; key is grantor’s intent
b. Merger: Promises parties have made in the K merge into the deed.  What merges into the deed is a whole set of promises – promises made during negotiating period, etc.

c. Giving Deeds Back: each delivery requires a new deed.  If A delivers title to B but later they decide for B to give title back to A, B must draw up a new deed for A

d. Cases

i. Sweeney v. Sweeney: (Conditional delivery) Maurice Sweeney deeded his property to his brother John (D) and had the deed recorded immediately. Simultaneously, John deeded the property back to Maurice (in case John predeceased Maurice) and did not record the deed. Maurice was estranged from his wife and doesn’t want her to get the property to get it if he died, but wants to make sure it stays with him if John predeceased him.  Maurice remains in possession and possesses the land like a true owner, then dies.  His estranged widow then sues claiming she’s the owner.
a) Rule: Delivery must be made with the intent to pass title if it is to be effective

b) Rule: Where deeds are formally executed and delivered, these presumptions can be overcome only be evidence that no delivery was in fact intended (Grantee’s intent creates a rebuttable Presumption that grantee assents to delivery, since it is beneficial to him)

c) Rule: Oral conditions on delivery are invalid.  If delivery is made, delivery is effective immediately.  Conditional delivery can only be by placing the deeds in the hands of a third party who will deliver deed when condition is met

d) Maurice could have created a joint tenancy or a life estate in himself with future interest in John

ii. Rosengrant v. Rosengrant: (Right of revocation) J helped his elderly aunt and uncle, Mildred and Harold, with chores around their farm and help take care of them, so they decide to deed the farm to him and his wife so he’ll have it when they die.  H & M have deed drawn up by banker, who hands it to J and has him hand it back to him “to make it legal”, to be held by him and recorded upon their deaths.   Banker held it in an envelop marked “JW Rosengrant or Harold Rosengrant”.  When they died, J has the deed recorded, then other nieces and nephews sue to invalidate the deed. Ct finds H&M trying to bypass probate court by making a testamentary transfer without a will.  Therefore, there is no delivery and thus no transfer, and the “will” was invalid because it did not comply with the statute of wills

a) Rule: There must be a present intent to make the transfer when delivery made or else no delivery

b) Rule: Where grantor delivers a deed but retains a right of retrieval and states that deed is operative only on grantor’s death, delivery not legally sufficient

1) If grantor reserves the right of revocation, there is no intent to transfer and no delivery.  If grantor intends for no interest to arise until after his death, no delivery takes place and instrument must comply with statute of wills

· Problems

1. Lewickis grant land by general warranty deed to Marszalkowski.  Marszalkowskis do not take possession and Lewickis continue to use the land for 40 years, at which time Marszalkowski’s grandchildren convert lot into a baseball field.  Lewickis claim title by adverse possession.  Who wins? (Problem 3, page 521)

· L promises quiet enjoyment to M when they grant the deed.  Therefore, the same people granting quiet enjoyment are breaching it

· Further assurances – grantor promises to execute any documents required to perfect title conveyed

· M wins because future warranties are breached

2. O enters into a K to sell Blackacre to A.  The K states that O will provide a quitclaim deed.  A week before closing, A discovers a judgment lien on the property and seeks to rescind.  What result?  What if A discovers the lien after closing?

· If A discovers the defect before closing, A can rescind (or (often) proceed with a price abatement)

· Implied warranty of marketability allows rescission

· If A discovers the lien after closing, A has no claim against O (unless the parties have addressed the circumstance with a K provision intended to survive closing/merger)

3. B writes up a deed conveying Blackacre from O to B.  B signs it as the grantee, and also signs O’s name on he deed.  B then records deed.  B later sells Blackacre to A for $500k.  A pays and B delivers deed from “B to A.”  O discovers this and sues A to quiet title.  Who prevails.

· O prevails because the deed is forged

4. O decides he wants to give Goldenacre to his daughter A as a gift on her 30th bday.  He has a deed drawn up, signs it, and plans to give it to her at a party in her honor in one week.  Tragically, she dies two days before the party with a will leaving all her real and personal property to her husband, B, who O despises.  B learns about the deed and sues to quiet title.  Who prevails?

· O prevails, there has been no delivery

· Rule: There has to be delivery for valid title – there must be present intent to convey

5. A seeks to purchase Blackacre from O.  After some negotiation, they agree that in exchange for O giving A a deed in fee simple in Blackacre, A will give O a Picasso.  The deal closes, O delivers the deed, and A delivers to O a painting A knows is a forgery.  Three months later, O discovers that the painting is a forgery.  O sues A to quiet title.  What if during the three month period A conveys to B who knows nothing of the forgery (so, O sues B to quiet title)?

· O prevails against A because A’s Picasso is a forgery – this is like not having enough funds in the bank for the closing price.  Title between O and A is voidable, so O can get title back

· O vs. B – B is the more innocent of the two.  O had a better chance to discover the fraud, so B would win and retain title.  O could likely sue A if he can find A

· If A has sold to an innocent B, O cannot retrieve title

6. O decides he wants to give Goldenacre to his daughter A as a gift on her 30th bday.  He has a deed drawn up, signs it, and plans to give it to her at her bday party in one week.  This happens, O hands A the deed in front of 50 guests.  Later in the evening, A tells her father that she has terminal cancer, 6 mos to live.  O, despising A’s husband (B) asks for the deed back.  A returns it, and O destroys it in the garbage disposal.  A dies, and B the devisee of all her real and personal property sues to quiet title.  What result?

· If you accept deed, there is valid delivery (writing, signed by grantor, present intent to convey).  Therefore, transfer occurred here, and if A wanted to give it back she’d have to draw up a new deed.  B prevails

· II. Title Assurance (Recording Systems)
· A. Conflicts in Title
1. In most states, recording acts have modified this general rule.

2. A large number of states have recording acts that favor to some degree or another bona fide purchasers (BFPs).  A BFP is generally

a. Subsequent purchaser

b. Good faith (without notice)

c. For value (not gift but rather some appropriate consideration that is substantial or not nominal)

i. Further away from FMV you get, less likely it’s for value

ii. Ex: 

· O to A, then O to B (purchase, no notice = BFP); A v B: B prevails

· Vs

· O to A, then O to B (gift, no notice); A v. B: A prevails

3. Generally:

a. Conflict between possessory estates, e.g., Adams and Madison, supra

b. Conflict between the owner of a possessory estate and the owner of a nonpossessory interest, e.g., lien, mortgage, easement, covenant, etc

c. Conflict between holders of two nonpossessory interests, e.g. two mortgagees

i. Sort of like a secure transactions problem – real estate being used as security for two different mortgages and mortgagor defaults.  Which mortgagee gets paid first?

· B. Recording System

1. Generally allows for the recording of all instruments which affect an interest in property, e.g., deeds, mortgages, liens, easements, etc – not just deeds

2. Indexes: Don’t give you everything you need to know about the documents – just tells you where to find the deeds, easements, mortgages, etc (just like any other index).  Index gives you a list of the documents for someone and then gives you the information you need to find those documents

a. Grantor-grantee indexes
b. Tract Indexes
i. These are better and easier to use because property is identified first and then searched, but not always used because they did not always exist.  Grantor-grantee indexes trump if there’s a conflict between the two

3. What is an index (generally)?

a. Name of grantor and grantee

b. Document number

c. Recording date

d. Location

e. Type of Document

f. Brief description of property

4. How do you search title?

a. What do you know at the beginning?

b. Search backwards in the grantee index – your client’s grantor was once a grantee.  Find the prior grantee (and his/her grantor), look for that grantor as a grantee, repeat, etc

c. Once you have gone far enough back, you start searching forward in the grantor index, looking for all deeds (or other interests) “out” or (given) by the grantor until you get to deed to the next grantor in the chain.  Then, using the new name, repeat

5. Example: 1915 deed from O to A, recorded in 1915.  

a. Searching forward from 1915, a 1934 deed from A to B is discovered, recorded in 1939.

i. After deed transferred in 1934 and before recorded in 1939, possible that A could have made more grants to others, so have to keep going forward from 1934 to 1939; can’t just stop at 1934

b. Going forward, when can you stop searching for deeds “out” from A?

· C. Recording Acts: Recording statutes relatively new to US.  England’s old rule was first to buy is the owner.  US unhappy with this early on and changes laws to favor BFPs, at least to some extent
1. Race Statutes - As between successive purchases for value the purchaser who wins the race to the recording office wins – he who records first has the superior claim.  Very few states follow this anymore
a. Merits: Certainty (the prevailing party is easily determined by seeing who recorded first), Incentive to record quickly (potential for losing the interest to a subsequent purchaser serves as a strong incentive to record a document the day of the transaction)

b. Drawbacks: permits a later grantee who knows of a previous grantee to prevail just because they are quicker to record – notice is irrelevant

c. In Jefferson to Adams/Jefferson to Madison example, whoever records first gets title

d. Ex: “No conveyance or mortgage of an interest in land is valid against any subsequent purchaser whose conveyance is first recorded.”

2. Notice - As between successive purchasers, a subsequent purchaser for value and without notice wins – basically straight-up protection for BFP.  A BFP under a notice jurisdiction does NOT have to record, and a subsequent grantor from a BFP in a notice jurisdiction is protected by the shelter rule, even if the deed is unrecorded.  About 50% of states use this

a. Analysis: (1) Is claimant a subsequent purchaser? (2) If so, what does claimant know about prior transaction?  Three types of notice:

i. Actual Notice

ii. Constructive Notice – notice you should have by searching the records and doing a title search

iii. Inquiry Notice – evidence exists suggesting the buyer should do a more complete investigation of the facts, e.g. someone else in possession of property (Daly Dry Wall)

b. Merits: Fairness

c. Drawback: inefficiency and cost because have to do a more thorough search

d. Ex: “No conveyance or mortgage of an interest in land is valid against any subsequent purchaser for value without notice thereof, unless the same be recorded.”

3. Race-Notice – As between successive purchasers, a subsequent purchaser who is both a (1) BFP (for value and without notice) and (2) records first wins.  Hybrid of the other two 

a. Analysis: (1) Is claimant a subsequent purchaser?  (2) If so, what does claimant know about prior transaction?  AND, (3) Did subsequent purchaser/claimant record first?

b. Ex: “No conveyance or mortgage of an interest in land is valid against a subsequent purchaser for value and without notice thereof whose conveyance is first recorded.”

· D. Shelter Rule: A person who takes from a bona fide purchaser protected by the recording act has the same rights as his grantor

1. “A person who takes from a BFP will prevail over any interest over which the BFP would have prevailed.  In other words, a person who takes from a BFP protected by the recording act has the same rights as his grantor.  This is true even where such person had actual knowledge of the prior unrecorded interest.  If the rule were otherwise, a BFP would not receive the full protection of the recording statute.  The statute has the purpose of giving a BFP the value of the bargain, which includes the right to enjoy, convey, or devise his interest”

E. Estoppel by Deed (Again): If a grantor conveys land he does not own to a grantee and the grantor then subsequently acquires title to that land, the title is transferred to the grantee by operation of the law

· F. Cases

1. Luthi v. Evans: Deed specified 7 oil and gas leases and had a “Mother Hubbard” clause including other unnamed leases owned by grantor in same county.  Owner then assigns Kufahl lease to Burris, which happened to be covered in Mother Hubbard Clause.  Burris did an investigation, got a title of abstract, and finds transfer, but Kufahl lease not specifically described 

a. Rule: A Mother Hubbard clause is valid, enforceable, and effectively transfers entire property interest as between parties to the instrument that contained it, but such a transfer is not effective as to subsequent purchasers unless they have actual notice

i. Encourages thorough searching and prevents searchers for having to look for every grant out from one grantor

2. Board of Education of Minneapolis v. Hughes: Hughes obtained title first but recorded second. Duryea and Wilson obtained title second but recorded third, the Board obtained title third but recorded first. Grantor sends deed to H with grantee line blank and H doesn’t do anything with it.  A few years later, grantor sells to D&W who sells to Board of Ed, who records deed.  Hughes then fills in his name and records deed.  Then grantor records O to D&W deed

a. Transactions:

· 1906 O to H (grantee line left blank)

· 1909-27-April O to D&W

· 1909-19-Nov D&W to Bd of Educ.

· 1910-27-Jan D&W to Board recorded

· 1910-16-Dec H fills in the blank and records

· 1910-21-Dec O to D&W recorded

b. Rule: You’re a purchaser when your name is put on the deed

c. Chain of Title Rule: A deed from a grantor outside the chain of title, even if recorded, is treated as though it were unrecorded and gives no constructive notice

3. Guillette v. Daily Dry Wall: Issue is what happens when someone with a large parcel of land decides to develop it.  Gilmore owns a large parcel of land and starts selling out portions for a residential subdivision.  When giving out deeds, puts a restriction on deed making grantee promise only to use land for single-family residences.  When DDW gets land, they make no promises and see no restrictions on deed in their title search.  Ct holds DDW bound by covenants/restrictions in other deeds (constructive knowledge) and should have investigated the other deeds between common grantor and other grantees in subdivision.  Grantee bound by restrictions even though not contained in deed in chain of title – there was constructive notice, and subsequent grantee has to look at all deeds out from common grantor.

a. Rule: A buyer of real property must examine all deeds from a common grantor during the time grantor owned the property being conveyed (only used in about half of the states)

4. Harper v. Paradise: Susan conveys deed in life estate to Maude w/remainder to son, Clyde.  Deed is not recorded and is lost.  Susan dies and her Children/heirs convey quitclaim to Maude to replace lost deed (quitclaim instrument appears to convey fee simple).  Maude mortgages property to Thornton, who forecloses and sells to Paradise.  Clyde finds lost deed and records.  Maude quitclaim, records security deed in 1928 Paradise records in 1955.  Clyde records in 1957.  Ct finds 2d deed from Susan’s heirs to Maude put subsequent purchasers on notice of first deed, as 1928 deed stipulated it was given as a replacement of lost 1922 deed.  Ct concludes mention of 1922 in 1928 deed made it incumbent on Ds to ascertain through duly diligent inquiry the contents of the earlier deed and interests conveyed therein

a. Rule: If you’re put on notice of other instruments relating to a deed, you have to show “due diligence” in investigating the other instruments unless you can prove it would be futile

· F. Problems
· The following three hypos are essentially the same as hypos on 580-82

· Hypo: 

· Statute: No conveyance or mortgage of an interest in land is valid against any subsequent purchaser whose conveyance is first recorded.

· Race statute

· O conveys Greenacre to A on Wed. The following Fri, O conveys Greenacre to B.  On the next Mon, B records; the next day, A records

· B prevails

· How does outcome differ if B knows of the O to A deed before B purchases?

· Doesn’t change under pure race statute

· Hypo:

· Statute: No conveyance or mortgage of an interest in land is valid against a subsequent purchaser for value and without notice thereof whose conveyance is first recorded.

· Race-notice

· O conveys Goldenacre by deed to Alice, who does not record.  Six months later B purchases Goldenacre from O, knowing nothing of the O to A deed.  A then records, followed by recording by B.

· A wins

Does it matter if B records first?

· Yes – if B records first he wins

· Hypo:

· Statute: No conveyance or mortgage of an interest in land is valid against any subsequent purchaser for value without notice thereof, unless the same be recorded

· Notice statute

· O conveys Redacre to A, who does not record the deed.  B, ignorant of the deed from O to A purchases Redacre from O receiving a deed.  A records.  Then B conveys to C.

· When C does title search, he sees O to A, but never sees O to B.  

· B is a BFP

· C wins

· P582, prob. 2

· O conveys Whiteacre to A, who does not record.  O subsequently conveys to B, who purchases in good faith and for valuable consideration, but does not record.  A then records and conveys to C.  C purchases in good faith and for valuable consideration.  B records.  C records.

· Who prevails under a notice statute?

· C is the last BFP from a record owner and wins over B (BFP for value + no notice + recorded)

· Who prevails under a race notice statute?

· C again.  A beats B by recording first, and C ultimately wins because he inherits A’s rights under the shelter rule

· Hypo:

· 1950 O to A (purchase)

· 1960 O to B (gift) (B records)

· 1970 A records

· 1972 B to C (purchase)

· A v. C?

· Notice Jdx

· C prevails because he’s a BFP

· Race Notice

· For this class, A is outside C’s chain of title and therefore does not give C constructive notice.  Therefore, C prevails

· Deeds recorded too early
· Problemas en página 595-596
· #10

· (Notice)

· 1950 A to B (B records)
· 1960 O to A (A records)

· 1970 A to C

· B v. C?

· B wins – estoppel by deed: B gets all title A subsequently got from O

· What does C know?  C knows A has title from when he recorded the deed from O.  C would not see A to B, however, because C will look for A’s title, then look to see who granted to A (O).  Once they find O, they’ll stop there then look for deeds out from O, where they’ll find the deed from O to A.  They won’t find A to B, however

· B is outside the chain of title and doesn’t provide constructive notice

· Rule for this class: C is a BFP so thus C wins

· Prior Document Recorded Too Early (see examples 595-596)

· These are problems not easily resolved

· SEE THE BRACKETED PARAGRAPH ON PAGE 595

· Hypo:

· O is the first owner, each conveyance is a warranty deed, assume BFP statues unless otherwise indicated

· A to B (not recorded)

· O to A (not recorded)

· B to C (recorded)

· A to D (recorded, D knows of O to A)

· O to E (recorded)

· C v. D v. E?  

Notice

· D over C

· E over D because he has no notice and is a BFP.  

· A to D is recorded.  The deeds in E’s chain of title are not recorded

· Race-Notice

· D over C

· E over D 

· A to D is recorded, but the deeds in E’s chain of title are not recorded

Problem (597, 2b)

O is first owner, each conveyance is a warranty deed, assume BFP status

O to A (not recorded)

O to B (knows of O to A, not recorded)

O to C (not recorded)

B to D (knows of O to B, not recorded)

A records

B records

D records

C v. D v. A

Notice

· D is a BFP

· Race-Notice

· A wins – B knows of O to A (notice) and A records first

· If after all of this, A conveys to E who promptly records, who wins?

· Notice: E wins – BFP without notice of anything else going on

· Race-Notice: E wins

· III. Nuisance Law

· A. Intentional vs. Unintentional Nuisances
1. Intentional – person causing nuisance acts for the purpose of causing it, or knows (or knows to a substantial certainty) that a nuisance is resulting from his conduct.  Reasonableness of conduct of the party is taken into account (conduct must be unreasonable under the circumstances)

2. Unintentional – Conduct is negligent, reckless, or ultrahazardous.  Reasonableness of conduct not considered

· B. Trespass vs. Nuisance

1. Relationship to trespass: trespass is a physical invasion of a person’s land, an interference with his exclusive right of possession.  By contrast, nuisance involves an interference with another person’s right to use and enjoy his land and does not necessarily involve interference with the exclusive right of possession

2. Which to sue for?

a. Trespass is essentially a strict liability tort – if you can show D is trespassing, you win.  This can be easier to do than nuisance

b. Under nuisance law, you may be able to show D is interfering with your use of the land, but you’d also have to prove reasonableness of the conduct, so nuisance can be more difficult to prove

· C. Private vs. Public Nuisances

1. Private nuisance: one affecting a single individual or a definite small number of persons in the enjoyment of private rights not common to the public
2. Public nuisance: one affecting the rights enjoyed by citizens as a part of the public – must affect a considerable number of people or an entire community.  
a. According to the Restatement, a public nuisance is an unreasonable interference with a right common to the public.  Circumstances said to bear on the issue of unreasonableness are whether the conduct is question significantly interferes with public health, safety, peace, comfort, or convenience, and turns heavily on considerations of gravity and utility
3. Difference between public and private nuisance lies in the interests protected: public nuisance protects public rights; private nuisance protects rights in the use and enjoyment of land
· D. Analysis

1. Is there a nuisance?

2. If so, what do you do about it?

· E. Elements of (Private) Nuisance

1. P has an interest in the land

2. D causes interference with P’s use and enjoyment of the land

3. Interference must be a substantial and unreasonable one 

a. Reasonableness Balancing Test – see below for “Test for Injunction”

4. D must act intentionally to cause the action or act unintentionally and negligently

a. Intentionally: Purpose/knowledge, or knows with substantial certainty it will result from conduct (Morgan)

b. Unintentionally: Interference from conduct that is negligent, reckless, or ultrahazardous (Morgan)

5. Not trespassory – trespass must be by a physical thing and requires no intent/knowledge

· F. Nuisance Remedies

1. No nuisance (interference not unreasonable) and activity can continue

2. Nuisance exists, injunction granted to abate activity (equitable remedy) – balance the equities and decide whether injunction is appropriate (Morgan, Estancias)

3. Nuisance exists, but activity can continue if defendant pays damages (legal remedy) (no injunction) (Boomer) 

4. Nuisance exists, but instead of damages or an injunction, nuisance will be enjoined at P’s expense because there wouldn’t have been a nuisance but for P’s behavior (Spur)

· G. Test for Injunction - Balancing the equities: compare the gravity of the harm with the utility of the offensive conduct; if the gravity of the harm inflicted by the conduct outweighs its social utility, conduct is unreasonable.  
1. Hardship to P if injunction is not granted weighed against

a. Extent of the harm

b. Character of the harm

c. Social value of the use

d. Sustainability of the use to the location

e. Burden of avoiding the harm

2. Hardship to D and to public (social utility of D’s conduct) if injunction is granted

a. Social value of the conduct

b. Sustainability to the location

c. Practical difficulty of preventing the harm

3. Reasonableness = utility of conduct – harm 

· H. Cases
1. Morgan v. High Penn Oil Co (enjoin and abate the activity): P owns home, restaurant, and trailer park near oil refinery.  2-3 days a week, refinery emits noxious gases and odors making Ps sick.  Ct grants damages for harm caused to that point and an injunction

a. Rule: A private nuisance occurs when there is substantial interference with the use and enjoyment of land, and that interference is either intentional and unreasonable, or unintentional and the result of negligence, recklessness, or abnormally dangerous activity

2. Estancias Dallas Corp. v. Schultz (Enjoin and abate activity): Shultzes bring suit against apt building because air conditioning sounds like a “jet engine or helicopter.”  TC enters injunction.  On appeal, Estancias argues ct didn’t balance the equities. Despite high cost to change unit ($200k) compared to value of Schultzes’ house ($25k), ct finds nuisance and enjoins activity (“There is not evidence before us to indicate the necessity of others compels the injured party to seek relief by way of an action at law for damages rather than by a suit in equity to abate the nuisance”)

a. Rule: There should be a balancing of equities in order to determine if an injunction should be granted.  If the court finds that the injury to the complainant is slight in comparison to the injury caused by the D and the public by enjoining the nuisance, relief will ordinarily be refused.  On the other hand, an injunction may issue where the injury to the opposing party and the public is slight or disproportionate to the injury suffered by the complainant.

3. Boomer v. Atlantic Cement Co. (pay damages and continue activity): Cement plant injuring neighboring landowners with “dirt, smoke, and vibration emanating from the plant.  Plant worth over $45 mil and employs 300 people.  

a. NY Rule: Where a nuisance has been found and there has been any substantial damage shown by complaining party, and injunction will be granted

b. Ct’s Rule: Grant injunction conditioned on the payment of permanent damages to Ps which would compensate them for the total economic loss to their property present and future caused by D’s operations (allowance of permanent damages imposing a servitude on the land), at which point injunction lifted (Ct follows NY rule but gets around overturning it by making it conditional)

c. Bilateral monopoly: If injunction were granted, property owners could potentially be unjustly enriched because plant could buy out injunction and keep polluting.  If you give a right to P via an injunction, then they will try to get as much out of it as they can because there is a huge gap between remedy granted to Ps ($200k) and profit of company (at least $45 mil).  Because there’s no competition, there is no market for someone to buy out for less.  This is partly why injunctions aren’t allowed in situations like this

4. Spur Industries v. Del Webb Development (Enjoin the activity but award damages to the enjoined actor): Del Webb developed residential property.  Spur operated a cattle feedlot nearby, which was initially no problem until Webb’s residential development expanded to Spur’s feedlot.  Webb sought to enjoin operations of Spur’s feedlot, arguing that it created a public nuisance because it violated a public health statute by engendering flies.  Ct grants injunction against Spur, but Del Webb is required to indemnify spur because he came to the nuisance
a. Rule: An otherwise lawful activity can become a nuisance because others have entered the area of activity, and thus ne enjoined; if the party requesting the injunction, however, is the one that creates the need for the injunction (i.e., came to the nuisance), that party can be required to provide compensation for the cost of moving or shutting down the activity.

IV. Private Control of Land Use:  Easements

· A. Servitude Categories
1. Easements: A grant of use rights (non-possessory interest in land) giving someone the right to use land in possession of someone else

a. Created by:

i. Express grant

ii. Equitable estoppel (irrevocable license)

iii. Implication from prior use

iv. Necessity

v. Prescription

b. Types

i. Affirmative – allows uses

ii. Negative – restricts uses

iii. Appurtenant – runs with the land (Willard)

iv. In gross – runs with the person

2. Covenants
a. Real covenants – covenants enforceable at law

b. Equitable servitudes – covenants enforceable in equity

· B. Generally: Private control of land use is an attempt to address problems nuisance has a hard time addressing, and is all about enforcing promises

1. Easements/Servitudes, etc exist because of the law’s reluctance to enforce certain types of promises – some courts don’t like certain types of promises and will develop rules to prevent those types of promises.  Therefore, different types of promises have given rise to different doctrinal views about how to enforce such promises

2. Zoning doesn’t appear until the 20th C because historically seen as illegal in the US

3. Real Covenants and Equitable Servitudes came about later because courts were reluctant to recognize negative promises

4. All servitudes are promises with different modes of enforcement

i. Difference between servitudes and other contracts is that servitudes are enforced against successors which are not parties to the contract

ii. Because of this, servitudes are viewed as interests in land

· C. Express easements 

1. Express easements must be in writing to satisfy the S/F, and are usually created by deed.  Express easements bind successors in interest.  Express easements are the most conventional type of easements and are recorded somewhere

2. Creation by: 

a. Express grant: Grantor often sells only part of her property and grants purchaser an easement over seller’s retained land.  The grantee owns the dominant estate and the grantor retains the servient estate

b. Reservation: an easement may be reserved by the grantor over the land granted.  If the grantor conveys land, reserving an easement, the land conveyed is the servient estate

3. Terminology
a. Dominant estate: land benefitted by easement

b. Servient estate: land burdened by easement

c. Appurtenant: an easement benefitting the owner or possessor of a particular parcel of land.  Thus, if the owner of the benefited property sells that property to another, the new owner retains the benefit of the easement

d. In Gross: an easement benefitting a person whether or not the person owns any specific property.  Thus, if the owner of the benefitted property sells that property, she retains the benefit of the easement

3. Express easements in favor of a third party- Willard v. First Church of Christ, Scientist: A landowner sold property on the condition that a church located across the street would have an easement to park on the transferred property.  The court interpreted the deed transferring the property as reserving a parking easement to the church.  Issue was whether a grantor can reserve such an easement to a “stranger in deed.”  Resolution depends on whether easement was appurtenant or in gross – appurtenant would mean church could use the lot only if they remain in their location, whereas in gross would mean church could use the lot regardless of location

a. Old Rule: One cannot reserve an interest in property to a stranger in title

b. Holding: Ct overturns old rule; now, one can reserve an interest in property to a 3rd party

· D. Easements by Estoppel (Licenses)
1. Generally: Licenses are simply permission to enter the licensor’s land.  They are oral or written and revocable at any time unless the licensor makes it irrevocable, either expressly or by his conduct

2. Elements:

a. License
b. Reliance including substantial expenditures 

i. Substantial expenditures don’t just have to be to the easement itself, they can be expenditures made based on the belief the easement could be used

c. Licensor must have knowledge (if no knowledge but happens over an extended period of time, could be an easement by prescription)

3. Holbrook v. Taylor: Neighboring parcels.  Coal company originally had an easement across Holbrook’s land.  Coal co closes and road is then used by owners to access a tenant house they built.  Tenant house burns and road is then used by Taylors by permission after they buy the neighboring parcel and build a house on it.  Holbrook then tries to revoke the license to Taylors or make Taylors purchase easement.

a. Rule: Licenses are revocable, as they are merely permissions.  However, when one makes substantial expenditures in reliance on a right of way, the license becomes irrevocable

b. Holding: Ct finds license irrevocable on a theory of estoppel – Taylors had expended money to improve the easement in reliance on the license

3. Duration of licenses: licenses are only irrevocable until the reasonable expectations of the parties have been satisfied.  Once a license is found irrevocable by estoppel based on express or implied consent, it does not create an easement, or an interest in the land – it remains a license that can end

· E. Easements Implied by Prior Use
1. Generally: Courts imply easements from prior use when the use was in place at the time a single parcel of land was divided into two parcels.  In a tpical scenario, a common owner conveys some part of her land to another person and keeps some of her land, so the two parcels become adjoining properties.  When the common owner possessed the whole parcel, she made use of the part she ultimately sold to benefit the part she retained (implied reservation) or vice-verse, she made some use on the land she later retained for the benefit of the land she later conveyed (implied grant)

2. Elements
a. Common Ownership 

b. Severance of ownership

c. Before severance, there was apparent and continuous use

d. Reasonable necessity of use for enjoyment of dominant estate

3. Van Sandt v. Royster: Bailey, the original owner of all the tracts of land, connected a sewer line from her land to the city sewer line.  She then subdivided the land and sold off portions of it, retaining one part for herself.  These parties built houses and connected to the sewer.  Van Sandt discovers his basement flooded with sewage and tries to get Royster and Gray to stop using the sewer, arguing that there isn’t an easement, and even if there was, it didn’t apply to him because he was a bona fide purchaser without notice.  Ct held an easement was created by implied reservation because the unity of ownership was severed, the use was in place before parcel was severed, P had constructive notice (sewage had to drain somewhere) and easement was necessary for the enjoyment of the dominant estate (necessity determined at the time of the severance, so at the time Bailey severed the property there was a necessity to go across other parcels)

· F. Easement by necessity 
1. Generally: Easements by necessity involve access to and from landlocked property.  Landlocking a property destroys so much of its use that the law presumes that the parties to the landlocking transaction could not have intended not to include a right-of-way onto the land.  

2. Elements
a. Co-Ownership followed by severance

b. Easement is of strict necessity, not just convenience

i. Compare to easements implied by prior use: easements by necessity require a stricter level of necessity

c. Necessity must have existed at the time of severance of two estates

3. Othen v. Rosier: The landowner lived on property requiring him to cross another's property in order to gain access to a public road. For several years, the landowner used a roadway on the burdened landowner's property. The burdened landowners subsequently erected a levee, which affected the quality of the roadway. The landowner argued he had an easement of both necessity and by prescription. The burdened landowners maintained that no easement existed as to the roadway.  While there was severance of commonly owned land, there was no strict necessity (Othen could not prove at the time of conveyance there was no way out without using the easement) and there was no necessity at the time of the conveyance.  No easement by prescription because nobody clear about where boundaries were and cannot show he satisfied statutory period

· G. Easement by prescription
1. Generally: a person can gain an easement by prescription by long-continued adverse use.  

2. Elements
a. Actual use (physical presence on servient estate)

b. Open and notorious use

c. Hostile under a claim of right

d. Continuous an uninterrupted use

e. For the statutory prescriptive period

· H. Scope of Easements

1. Brown v. Voss: Brown owns Parcel B and C. Voss owns A. They were all conveyed from a common owner. B is landlocked so there is an easement that allows the owner of parcel B  to across Parcel A to get to the road. The Easement does not mention parcel C. Brown wants to build a house that straddles the line of B and C.  The question posed is to what extent, if any, the holder of a private road easement can traverse the servient estate to reach not only the original dominant estate, but a subsequently acquired parcel when those two combined parcels are used in such a way that there is no increase in the burden on the servient estate.  Ct holds Brown’s use of the easement was beyond its scope, but injunction should not issue.  Upholds rule that one cannot extend the benefit of an easement to a non-dominant parcel but instead awards damages of $1

a. Rule: An easement appurtenant to one parcel of land may not be extended by the owner of the dominant estate to other parcels owned by him, whether adjoining or distinct tracts, to which easement is not appurtenant

2. Hypo Using Brown v. Voss facts – assume Brown builds an apartment complex on parcel B and all the residents have cars who use the road to enter and exit.  Assume parcel C doesn’t exist.  Easement still valid?

a. Scope of the easement:

i. First look at the intent of the parties by looking at the terms on the written grant 

a) Terms of the express grant: easement to be used for “ingress to and egress from” parcel B.  This is a broad grant

ii. Also look at other facts and circumstances surrounding the grant

a) Grant was just between two parties and the use at the time of the grant is probably how the parties expected it to be used

b) Use of other surrounding parcels

c) Any zoning restrictions for only single family homes?

d) Additional burden on dominant estate

b. If the parties anticipated that the servient estate could but abused, then it can be.  However, if the abuse is beyond anticipation of the parties, then it goes beyond the scope of the easement

· I. Termination of Easements
1. Preseault v. US: Rails to Trails act passed in 1983 gave ICC authority to authorize abandonment of a RR line or permit discontinuance of rail service and transfer the railroad right of way to a public or private group willing to maintain the right of way as a public trail.  Main purpose of this act is for gov't is to maintain these valuable rights of way for nature trails, emergency corridors, etc so they wouldn’t have to buy the right of ways from land owners – government didn’t want to lose these rights they already had so this act helps them “bank” these trails.  Problem: new use likely goes beyond the scope of the original RR right of way easement.  Two issues are whether new use of easement was beyond scope of original easement and whether easement was abandoned and thus terminated.  Ct answers both affirmatively

a. Rule: Abandonment terminates an easement.  Non-use is not enough to terminate an easement – in order to establish abandonment there must be acts by the owner of the dominant tenement conclusively and unequivocally manifesting a present intent to relinquish the easement or a purpose inconsistent with its future existence (here, RR took up tracks

b. Rule: State law determines property rights.  Here, VT law said that when a RR for its purposes acquires an estate in land for operating a RR, they get an easement, not a fee simple, and the scope of that easement is limited to a RR right of way

2. Ways to terminate
a. Abandonment (Preseault)

i. Nonuse of easement, but nonuse alone not enough

ii. Acts by owner of dominant tenement conclusively and unequivocally manifesting a present interest to relinquish easement, or a purpose inconsistent with it future existence

b. Release by agreement of the owner

c. Expiration at the end of a stated period

d. Defeasible easement – an easement ending upon the occurrence of some event

e. End of necessity

f. Merger – easement owner later becomes owner of servient estate

g. Estoppel – servient owner reasonably relies upon a statement or representation by easement owner

h. Condemnation – government exercises eminent domain power to take title to a fee interest in the servient estate for a purpose inconsistent with existence of easement

i. Prescription – servient owner wrongfully and physically prevents easement from being used for the prescriptive period

V. Private Control of Land Use:  Covenants

· A. Generally: Real covenants and equitable servitudes are agreements, promises, or deed provisions that relate to real property and that bound or benefit subsequent owners of the respective properties solely because they own the property.  Because they benefit and obligate subsequent landowners, real covenants and equitable servitudes are said to run with the land.  Restrictions on the use of land won’t be enforced unless meaning is clear and free from doubt (Caullett)

1. Affirmative vs. Negative covenants: Affirmative covenants require owner of the burdened estate to perform some act or to pay money, while negative covenants restrict or prohibit the uses that can be made of the burdened property Cts didn’t have much of a problem with positive easements granting rights, but started to have problems with negative promises.  

2. Benefitted vs. Burdened Estate: The property whose owner benefits from a covenant or servitude is called the benefitted estate, while the property whose owner is bound by a covenant to act or not act is called the burdened estate

B. Real Covenants: 

1. Generally: A promise about land usage that runs with an estate in land, meaning that it binds or benefits subsequent owners of the estate.  All in writing or else unenforceable; without a writing there may be an equitable servitude, but not a real covenant. Rely on the fact that people succeed to particular estates in land.  

2. Elements
a. Intent

b. Touch and Concern

c. Notice

d. Privity

i. Horizontal Privity: Privity between original promisee and promisor, and has to be a grantor/grantee relationship (division of a parcel of land; there will be a writing reflecting the promise such as a deed).  

ii. Vertical Privity: Refers to the relationship between an original party to the K and those subsequent purchasers tracing their interests in the benefitted or burdened property back to the original property

· For successors to enforce these promises, there must be vertical privity for the burden to run; privity requirement for benefit to run is relaxed, so doesn’t have to be as perfect

· Successor burdened by the covenant must have the SAME estate as the original grantor (fee to fee, life estate to life estate, etc).  Therefore, lessees are not in vertical privity with lessors

·             A                                                              B

·         Promisee    <------Horizontal------(    Promisor

·          Benefit                     Privity                     Burden

·                             Between Original Parties

·                                          (Intent)

·     Vertical Privity                                      Vertical Privity

·         Between                     T&C                     Between

· Promisee & Assignee                         Promisor & Assignee

· 
·             D                                                             C       (Notice)

C. Equitable Servitudes
1. Generally: A covenant about land use that will be enforced in equity (by an injunction) against a successor to the burdened estate who acquired it with notice of the covenant.  A covenant need not meet all the requirements of a real covenant to be enforceable as a covenant

a. Do away with the problems of Real Covenants

b. Don’t care about privity of estate but rather the intent of the parties, whether successors had notice, and whether the covenant “touches and concerns”

c. Real covenants are stuck to the estate, whereas equitable servitudes only care about intentions, notice, and relationship of covenant to the land (as opposed to relationship with estate)

2. Elements
a. Intent that the benefit and/or burden of the covenant run to successors of original parties

b. Covenant must touch and concern the land

c. Notice on the part of purchasers from the original promisor

d. Vertical privity only on the side of the benefit (person who wants to enforce the promise) (Neponsit)

i. Some jdxs: There has to be privity

ii. Some jdxs: There doesn’t have to be privity – benefit does not even have to be to the land

3. Where found?

a. In writings (usually)

b. Implied by evidence in record (Sanborn)

· D. Extinguishing Servitudes
1. Expiration by own terms

2. Release by dominant owners

3. Abandonment

4. Merger (parcels merge)

5. Prescription

· 6. Estoppel

· 7. Condemnation

· E. Cases
1. Tulk v. Moxhay (creates equitable servitudes): Tulk grants Leister Square to Elms with three promises: (1) keep and maintain as a square garden (affirmative easement), (2) keep in an open state uncovered by buildings (negative easement), and (3) allow tenants to use the garden (affirmative easement).  Because of restrictions, Elms gets property for cheaper and turns around and sells it to Moxhay, who wants to build.  Chancery court, or court of equity, upholds the second promise, thereby establishing equitable servitudes for the first time and abolishing the privity roadblock (the law court would not have upheld this promise because Tulk and Moxhay not in horizontal privity for purposes of a real covenant running with the land)

a. Rule: Establishes equitable servitudes and says that any successor who buys with notice should be bound to the covenant, thereby eliminating the need for horizontal privity

2. Sanborn v. McLean (implied reciprocal negative easement): McLeans want to build a gas station on their lot (which is part of a subdivision). No language in their deed or their chain of title restricting the land from doing so (McLeans bought without notice).  However, 53 of the 91 deeds in the development from a common owner had restrictions in them restricting land to residential developments.  P sues for an injunction on the theory that a reciprocal covenant was created when previous parcels were granted to other buyers with restrictions. Ct says McLeans were on inquiry notice and should have looked at other deeds granted by grantor, finds an implied reciprocal negative easement

a. Rule: If the owner of two or more lots, so situated as to bear the relation, sells one with restrictions of benefit to the land retained, the servitude becomes mutual, and, during the period of the restraint, the owner of the lot or lots retained can do nothing forbidden to the owner of the lot sold (this is known as an implied reciprocal [i.e., burdens all lots for reciprocal benefit] negative easement)

3. Neponsit Property Owners’ Assoc v. Emigrant Industrial Savings Bank: Emigrant Bank acquired property in a foreclosure sale.  The deed to the property contained an equitable servitude that the owner of the property pays a fixed annual charge ($4/sqft) to the plaintiff—a HOA—for the maintenance of certain common property of the subdivision.  To the extent unpaid, the charges were to become “liens” upon the land.  The plaintiff brought an action to foreclose (equitable remedy) on the basis of the liens that arose from nonpayment of the assessments.  Issues: (1) Touch and concern?  (2) Vertical privity (concern was that at the time of conveyance, HOA did not exist, so P has not succeeded to ownership of any property of grantor)?

a. Touch and Concern Test: Does the covenant substantially affect the value of the land? (“Does the covenant impose, on the one hand, a burden upon an interest in land, which on the other hand increases the value of a different interest in the same or related land?”) 
i. Also, does it exercise direct influence on the occupation, use, or enjoyment of the land?  Negative covenants generally T&C, but affirmative covenants are more problematic

b. Vertical privity: Traditionally, a third party had standing to enforce an equitable servitude only if that party had succeeded to land from the original covenantee (i.e., vertical privity).  The court reasons that the HOA was established as the agent to represent the property owners whose property was reciprocally benefited and burdened by the servitude.  Thus, the court held that the HOA did have vertical privity to enforce the servitude by ignoring the corporate form and “piercing the corporate veil.”

4. Caullett v. Stanley Stilwell & Sons: Stillwell put a covenant in their contract of sale that Caulletts would let Stillwell build the house on the lot, and argue they sold the property at a lower price reflecting this.  Caullett wants covenant erased from deed so they don’t have to have Stillwell build the house; Stillwell wants to prevent Caullett from getting the land from him for cheap in return for the personal benefit, then turning around and selling it for more and extinguishing the covenant through which Caullett got the land for cheaper.  Ct finds promise too vague, doesn’t T&C, and there’s no benefitted parcel (benefit is personal to Stillwell, therefore cannot be enforced as a servitude).  

a. Rule: There must be a benefitted land, and if there isn’t then there’s no servitude running with the land.  Policy is strong against hindering the alienability of one property where no corresponding enhancement accrues to surrounding lands

5. Western Land Co. v. Truskolaski (changed conditions): Developer develops land restricting all to single-family residences when not many people lived in the area.  Developer later decides (once land developed) he wants to build a shopping center (covenants were imposed by developer themselves, but now they want to change the use) and argues subdivision has changed so radically as to nullify the purpose of the original covenants.  Developer argues changed conditions, zoning, value of land (ct says even if property more valuable for commercial than residential, still doesn’t entitle developer to be relieved of restriction), and abandonment

a. Changed Conditions Rule: Original purpose of covenant must be substantially frustrated. “As long as original purpose of covenants can still be accomplished and substantial benefit will insure to the restricted area by their enforcement, the covenants stand even though subject property has a greater value if used for other purposes…even if the property is more valuable for commercial than residential purposes, this fact does not entitle appellant to be relived of the restrictions created”

b. Zoning Rule: Ct says a zoning ordinance cannot override privately-placed restrictions; whatever is more restrictive (zoning or covenant) is what courts will enforce (if public zoning overrides a covenant, there’d be a taking because covenants are interests in the land)

F. Cases Extinguishing Servitudes
1. Rick v. West (changed conditions): Rick owned 62 acres which he subdivided in 1946 and restricted to single-family dwellings.  Sold ½ acre to West in 1956 and land zoned for residential purposes in 1956.  Rick then tries to sell 45 acres to industrialist conditioned upon rezoning; land rezoned but West refused to release covenant.  Unable to sell more than a few lots, Rick tries to convey 15 acres to Peekskill Hospital but West refused to consent to release of covenant.  Ct upholds covenant – fact that West is only one refusing to release covenant does not make D’s reliance on the covenant any less deserving

a. Rule: Restrictive covenants will be enforced by preventive remedies while the violation is still in prospect, unless the attitude of the complaining owner in standing on his covenant is unconscionable or oppressive

b. West & Western Land moral: covenants in land can be very difficult to get rid of

2. Pocono Springs Civic Assoc v. MacKenzie (abandonment): MacKenzies tried to sell their lot and an offer was conditioned upon the lot’s suitability for an on-lot sewage system; property determined unsuitable.  Believing lot to be worthless, MacKenzies attempted to abandon by trying to turn lot over to Pocono (rejected), trying to gift to Pocono (rejected), and ceasing paying taxes.  MacKs want to abandon because they don’t want to pay homeowners fees/assessments (a covenant on the land)

a. Abandonment Rule: You cannot abandon title to real property (Book: Abandoned property is that to which the owner has voluntarily relinquished all right, title, claim and possession with intention of terminating ownership but without vesting it in any other person with no intent to reclaim possession)

3. Nahrstedt v. Lakeside Village Condominium Association: Restriction in master deed of a HOA says no pets

a. Rule: Restrictions in master deed are presumptively valid; doesn’t matter if unreasonable to the individual, as reasonableness is considered generally (is burden imposed on real estate as a whole unreasonable?). Balancing test: burdens put on owner vs. benefit flowing from the covenant

b. Master deed covenants invalid when: 

i. Violation of public policy (facially discriminatory covenants)

ii. Arbitrary (you have to wear a Chargers jersey every Sunday)

a) Standard: Is there any rational basis for the covenant?  Any logical connection between promise and use and enjoyment of land?

iii. Burden of restriction so outweighs utility of the burden that it doesn’t make sense (has the most leeway for balancing test) 

VI. Zoning

· A. Generally
1. Village of Euclid v. Amber Realty: SC finds a constitutional basis for zoning.  Village of Euclid enacted zoning ordinance dividing land by uses, areas, and heights of buildings, separating higher uses from lower uses.  Ct also notes zoning is necessary to prevent nuisances in the future.  However, later, courts start using zoning to control land use that would not be considered a nuisance

a. Standard Test for Zoning Validity: The promulgation of a zoning ordinance by the municipality is presumptively valid if it is not unreasonable or arbitrary.  
i. As long as there is a rational connection between police powers and zoning, the ordinance will stand – even if just fairly debatable (very deferential to state police powers)
ii. Landowner only has a claim when ordinance is clearly arbitrary and unreasonable, having no substantial relationship to public health, safety, morals, or general welfare
· B. How it Works

1. About 100 years ago everyone though zoning was illegal
2. Power to zone comes from general police power of states
a. State legislature cannot decide what is best for munis, so they pass enabling acts delegating zoning power to city government
i. Some enabling acts require general scheme, while others only require ordinance promote the general welfare

b. City then creates zoning board to execute power and adjudicate disputes (administrative law – judicial review of these decisions is hyperdeferential)
· C. Restrictions to Zoning powers

1. Non-conforming uses: Can continue until they end by their own natural causes (Ex: If you’re running a grocery store in a place zoned for single family homes, you can continue to run that grocery store and even sell it to others until it closes, burns down, etc.  )

a. Some jdxs: Can zone things out of existence, but cannot just flip the switch on it – have to give time to amortize (stretch it out over time, allow them to make some money) by giving a timeframe to close or move
2. Variances: An exception for nonconforming use applied for and granted by zoning board.  Idea is that these will be rare if zoning was well-planned.
3. Exceptions: Something zoning scheme anticipates happening in a zone, but sets restrictions on it
a. Ex: Area zoned for single family homes, but zoning board considers possibility of a small grocery store and makes an exception for it with special restrictions
b. Not a variance, where nonconforming use being harmed in some way, but a pre-conceived possibility that is possible but restricted in some way
· D. Aesthetic Restrictions

1. State ex rel. Stoyanoff v. Berkeley: P realtors wants to build an ultramodern house in a pricey, nice neighborhood in St. Louis.  Zoning board rejects it because the “grotesque” style clashes with the other houses in the neighborhood.  Other than the aesthetics, the proposed house conforms with the zoning requirements.  Ct says house will drive down property values; this type of zoning upheld because a rational relationship was found between aesthetics and property values

a. Rule: An architectural review board may deny a permit for a structure if it would be unsuitable in appearance with reference to the character of the surrounding neighborhood and thus adversely affect the general welfare and property values of the community

E. Prohibition of Signs
1. City of Ladue v. Gilleo: City prohibits almost all types of signs, ostensibly to avoid visual clutter and devaluation of property.  Gilleo puts anti-war sign in her yard, which disappears.  Gilleo sues.  SC says city has good reasons for zoning, but there are other values pushing back on those restrictions – if zoning starts infringing on other rights, such as free speech, then have to inspect restrictions more closely. If signs are being restricted too limitedly, looks like discrimination against content; if signs restricted too broadly, starts taking away general freedoms
a. Moral: Since Euclid, there must be a tighter connection between means and ends than previously thought – moving away from broad presumption of validity and analyzing zoning with stricter scrutiny
F. Judicial Activism

1. Southern Burlington County NAACP v. Township of Mt Laurel: Mt Laurel enacted a general zoning ordinance effectively preventing low and middle income persons from acquiring affordable homes within the township – large minimum lot and home square footages effectively preclude the poor because only the affluent can afford.  There were some private deals with developers to build apt buildings, but covenants still required small families with few school children (there’s a minimum child limit in these apartments, and if the dweller exceeds that limit they have to pay for their kids to go to school.  Ct holds a developing municipality must, by its land use regulations, make realistically possible the opportunity for an appropriate variety and choice of housing for all categories of people who may desire to live there, including those of low and moderate income

a. NB: Peth doesn’t care about the rule of this case.  The rule didn’t even work – this case represents the idea that courts are better as disruptors who come in and make something illegal than they are as urban planners promulgating affirmative rules to fix problems
b. Constitution does not require the outcome from this case

VII. Takings
· A. Generally: 5th Amendment: “Nor shall private property be taken for public use without just compensation”

1. Three issues:

a. Has private property been taken?

b. If so, was it taken for a public use?

c. Did the state or federal government pay just compensation?

i. Usually market value, but can be litigated.  Reality is that people subjected to takings generally lose money

2. Condemnation: Usually, if government wants to take land to build a post office, e.g., they condemn your land and force a transfer of title upon just compensation

3. Reverse Condemnation: Government regulates away economic use of property and landowner has to sue claiming a taking (Hadacheck)

4. Rationales
a. Prevents excessive transaction costs and holdouts

b. Natural power of government is to take land – all originally belonged to the sovereign and government couldn’t function without power to take land back

c. Serves general welfare

d. Cynical view: put into consituttion so that landed people could retain their wealth, as redistribution of land becomes very expensive and more difficult to do if government has to pay for it

· B. Public Use
1. Kelo v. City of New London: City legislature approved a development plan (including the building of a new Pfizer facility, hotels, marina, shopping, etc) that was projected to create jobs, increase tax revenues, and revitalize the economy of a distressed city.  City mostly successful in paying off people for their land, but some didn’t want to leave so the city initiated condemnation actions against homeowners in order to assemble the land needed for this project.  The homeowners claimed that the taking of their properties would violate the “public use” restriction in the Fifth Amendment.  

a. Majority – If there is a legitimate purpose and a rationale basis, the taking is for a public use (most deferential to what it means to be a “public use”)

i. Test: Whether use is a legitimate public purpose (Very deferential to legislature)

b. Concurrence (Kennedy) – taking must be for legitimate public purpose, but courts should look at circumstances of the case.  Still thinks economic development can be a legitimate justification for a taking.  Agrees here because taking was so “papered up”

c. O’Connor Dissent: Argues for stricter test, points to 3 acceptable situations:

i. Transfer of private property to public ownership (i.e. Naval bases)

ii. Transfers to private parties for public uses (i.e. trains)

iii. Transfers to private parties to serve a public purpose

d. Kennedy Dissent: Takes originalist view, says majority replacing “public use” with “public purpose.”  Looks to history of urban renewal projects and find minorities are those most harmed because they have less money and property is worth less, so wealthy will be able to persuade legislatures and poor get screwed

· C. What is a taking?
1. Loretto v. Teleprompter Manhattan CATV Corp: City of New York decides that cable is educational.  NY law says if you have an apartment building you have to let cables be on your building, and all these cables are basically daisy chained together from building to building, so Ms. Loretto’s building is just one in many, many buildings connected by these cables.  Loretto sues saying this is a taking and asks for just compensation. 
a. Rule: Any time a government (or agent thereof) takes a permanent physical occupation of the property, there is a per se taking; no more analysis

i. SC looks to nature of government imposition: if imposition is temporary but still intrusive, there has to be a fact-heavy analysis and a balancing of intrusiveness versus temporary nature

ii. Analysis considerations: (1) character of government action and (2) Economic impact of imposition

b. NB: If you can fit your argument in to a “Loretto-type” taking (i.e., argue permanent physical imposition), you can get to a taking; this is very common

2. Hadacheck (1915): Hadacheck purchased land with valuable clay and started making bricks in Pico Heights.  At the time Hadacheck got the property (~1900), this area hadn’t been developed.  Developers then start expanding and apparently brick-making creates noxious fumes that upset people.  Los Angeles passes an ordinance saying that in this area you can take out the clay but you cannot make bricks.  Therefore, can take clay somewhere else to make bricks, but can’t make them there.  SC holds no taking since regulation designed to prevent a nuisance.  City has the right to expand, and the fact that he had been there for a long time does not prohibit it.  Also, since not taking his land but only regulating use, no taking

a. Rule: If government regulating in some way as to “turn off” a nuisance then there is a per se NOT taking (you can regulate a nuisance out of existence and you don’t have to pay for it)

b. Generally: Government can regulate a nuisance out of existence and it’s not a taking

3. Pennsylvania Coal Co. v. Mahon (1922). Gives birth to regulatory takings, where most of the action is in modern takings law.  Coal company sold surface rights to Mahon but expressly reserved mining rights.  Deed says Mahon waives all claim for damages that may arise from mining out the coal (mining under buildings can cause subsidence, the sinking of structures into the land).  In PA, prop law evolved into three estates: surface, mineral, and support.  Parties knew this at time of contracting, then PA passed statute forbidding mining in such a way that would cause subsidence to protect health, safety and welfare of people.  

a. Majority (Holmes): Taking. Government could hardly go on if it had to pay for every change in general law, but laws can go too far and become a taking.  Ct finds law applies parcel to parcel and people knew what they were getting when they bought the land; could have bought more if they wanted, and now they want to append to those rights the support estate as well

b. Dissent (Brandeis): Attacks Holmes’ majority by saying they focus on only the diminution of the value of the support estate.  By saying coal co can’t take support coal out, they’re not put out much because they can still take out all the other coal.

c. Generally: Government have to pay?  Sometimes government doesn’t come onto the property and take it, but will instead regulate it out of use

4. Penn Central Transportation Co. v. City of NY: 
a. Balancing Test (very factor-driven, ad hoc factual inquiry – ct basically makes up analysis in every case)
i. Economic Impact on Claimant
ii. Extent to which regulation has interfered with distinct investment-backed expectations
iii. Character of government action – “a taking may more readily be found when the interference with property can be characterized as a physical invasion by the government” 

a) Permanent physical occupation on the one hand (Loretto) vs. regulating a nuisance (Hadacheck) on the other, and then everything in between

b. Generally: Whether a regulation effects a taking depends on the economic impact of the regulation on the property, the reasonable investment-backed expectations of the party, and character of government action

5. Kelo v. City of New London: Government regulation lawful?  Has to be for a public use, which is read expansively (public use = public purpose)  If there’s a regulation tied to state’s police powers and general public welfare, then likely lawful; then, must determine whether restriction is so severe as to turn it into a taking

6. Lucas v. South Carolina Coastal Council: SC law passed in 1977 required owners of coastal land in “critical areas” to obtain a permit from the SC Coastal Council prior to committed land to a use other than what it was devoted to before law passed. Lucas bought two residential lots for $975k in 1986 on an island off the coast of SC, outside the critical areas, with intent to build single family houses on the lots.  In 1988 SC passed the Beachfront Management Act prohibiting Lucas from building any permanent habitable structures on his 2 lots.  State trial court found the Act made Lucas’s property valueless.

a. Rule: (per se/categorical rule) A regulation depriving the owner of all economically beneficial uses of land is a taking requiring compensation, unless the use it prohibits would not have been permitted under background principles of nuisance and property law

7. Palazzolo v. Rhode Island: In 1959, Palazzolo formed a corporation to purchase and hold three undeveloped parcels, most of which were salt marshes subject to tidal flooding.  Proposals were made in ’62 and ’66 to fill the property to develop it and each were denied.  In 1971, RI enacted legislation creating the Coastal Resources Management Council that enacted regulations designating salt marshes like those on Palazzolo’s land as protected coastal wetlands.  In 1978 the corporate charter was revoked and title transferred to Palazzolo, the sole shareholder.  In ’83 he applied again to develop the land and was rejected.  He filed an inverse condemnation action alleging Council’s action deprived him of all economically beneficial use of his property resulting in a total taking

a. Rule: A purchaser or successive title holder is not barred from claiming that an earlier-enacted restriction effects a taking.  A regulation that otherwise would be unconstitutional absent compensation is not transformed into a background principle of the State’s law by mere virtue of the passage of title.  If a regulation effects a taking on a previous owner, it effects a taking on a subsequent owner

8. Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency: Gets rid of temporal severance (cannot divide up property over time)  

a. Rule: A temporary moratorium on development does not effect a taking and is not analyzed under Lucas but rather Penn Central.  Longer the delay, easier it is to find a taking.

· D. Exactions
1. Generally: Local government measures requiring developers to provide goods and services or pay fees as a condition to getting project approval.  Rationale is that they are related to the costs imposed by new developments (increased traffic, public schools, etc) – a way to raise money without raising taxes

2. Nollan v. CA Coastal Comm’n: P applied for a permit to build a 3 bedroom home on his beachfront property as a condition to buy the property by previous owner.  Applied for permit to build, city says okay but conditions it on owner providing an easement for lateral access to beach so people can walk along the beach (to connect two public beaches).  City’s legitimate public purpose contention: if people can’t see the beach, they are less likely to use it.  Ct says this is a legitimate rationale for limiting development, and would have been a reason to deny development altogether.  However, lateral access to the beach does not serve the goal of visual access to the beach. 

a. Rule: There must be an “essential nexus” between the exaction and the legitimate state interest requiring the exaction; unless the permit condition serves the same governmental purpose as the development ban, the building restriction is not a valid regulation of land use

3. Dolan v. City of Tigard: City wants to limit development (expansion of a hardware store) by dedicating a portion of her property lying within a floodplain for improvement of a storm drainage system along a creek.  City further wants her to dedicate an additional 15-ft strip of land adjacent to the floodplain as a pedestrian/bicycle pathway.  Ct accepts essential nexus for both exactions (logical relationship between exactions and public concerns of the city) but there’s a proportionality problem (city asking too much from petitioner to adequately match up to the impact – there may be more traffic congestion, but not enough to justify the bike path)

a. Rule: Exaction must be “roughly proportional” to the impact the development is going to have.  No precise mathematical calculation is required, but the city must make some sort of individualized determination that the required dedication is relative both in nature and extent to the impact of the proposed development

4. Combining Nollan and Dolan
a. Qualitative test (Nollan): Does exaction make sense in light of the impact development will have? Must be an essential nexus.
b. Quantitative analysis (Dolan): Exaction must fit reasonably well with the impact quantitatively, and the way we will know is by making individualized findings to show exaction is roughly proportional

OE died in 1940, devising a 20x20 parcel to Ari and Anastasia together with right of survivorship.  Ari then obtains a $50,000 mortgage on his interest in the land through CCC and places the money in a mutual fund.  Ari dies with a will devising his interest in the land to his son.  Anastasia subsequently died in 1994, devising all of her property to EE in FSA.  

· OE conveyed a 2x2 parcel of land to a church “unless it be no longer used for Church purposes.”  The grant contained a provision that churchgoers could cross EE’s land to access the church.  In 1972, all but Gaia left the church and there was a final meeting at which it voted to dissolve.  However, Gaia remained on the land and continued to go to the chapel to worship every day until the church reformed in 1980.

· The 20x20 parcel carried with it the right to remove minerals and wood from the surface of the land.  The owner of the 20x20 parcel can make up to $10 million from mining and $200k from logging.  In 1995, Berkshire enacted the SMCRA prohibiting the mining of the surface of land in national forests. 

· 2006 Midterm Rules

· Possessory Estates and Future Interests
· A fee simple determinable (FSD) is created when there is a conveyance of property where the interest is possessory and the owner of the possessory interest is subject to a condition subsequent created by language, “unless, until, while, during, as long as, and so long as” and the future interest is in the grantor (a reversion).  If the condition subsequent is violated, the interest automatically reverts back to the grantor

· Concurrent Interests
· Joint Tenancy

· Joint tenants each own an undivided interest in the property, are entitled to possess the whole, own a distinct share, and have rights to survivorship.  

· Survivorship rights mean that when one joint tenant dies, his interest goes to the remaining joint tenant(s)

· A joint tenancy is transferable, but not inheritable or devisable. 

· Mortgages

· In a lien theory jdx, mortgages do not terminate the joint tenancy because it they are not seen as a conveyance of title

· In a title theory jdx, a joint tenancy will be terminated by a mortgage

· A joint tenant can give a mortgage without permission of the other joint tenants

· The death of the mortgaging joint tenant extinguishes the mortgage and the remaining joint tenant(s) is not accountable or liable for the mortgage

· A joint tenant can terminate the joint tenancy by conveying his interest to himself, a third person (straw man) or by seeking a partition in kind or by sale

· Land Transactions
· Delivery: For a deed to be properly delivered, there must be a present intent to convey

· Easements
· If an easement is given in a deed, it is an express easement and is enforced against successive purchasers and owners who had notice of the easement

· Two types of easements: easements appurtenant (easements running with the land, regardless of who owns it) and easements in gross (easements that run with an individual, regardless of where the party is situated). 

· When an easement is created, two parcels result: the dominant tenement (the land benefitted by the easement) and the servient tenement (the land burdened by the easement)

· Title assurance: A person is charged with actual notice and constructive notice of whatever would be revealed by a proper title search.  If the deed is recorded and all the names were spelled properly and the property was sufficiently described, a subsequent owner or purchaser has constructive notice of the contents of the deed

· Easements can be terminated by release, expiration, abandonment (non-use and an act by the dominant tenement owner showing a present intent to relinquish the right), sale to a BFP with no notice of the easement, merger, violation of RAP, if there is no longer a necessity (easement by necessity and easement by prior existing use) and if there is no longer reliance (easement by estoppel)

· Takings
· The government can condemn property if it is taken for a public use and for just compensation.  

· Public use means public purpose, and the test to determine a public purpose is the rational basis test: if a reasonable person would think that the taking and the public purpose are rationally related, the property can be taken.

· Just compensation is FMV

· There is no taking (and thus government does not have to pay just compensation) if the government is regulating a nuisance.  

· Per se takings:

· Permanent physical occupation where there is a super induced addition of earth, water, sand, or other material or artificial structure

· If the taking eliminates all economically beneficial use.  The taking must actually eliminate 100% of the economically beneficial use, thus if only 99% is eliminated there is no per se taking

· Penn Central test analyzes (1) the economic impact of the regulation on the property, (2) the interference with investment backed expectations, and (3) the character of the government action

· To determine the economic impact of the regulation on the property, the court looks at actual numbers and looks at what is still permitted on the land.  The higher the economic value and use of the land is left, the less likely there will be a taking

· To determine the interference with investment backed expectations, the court looks at the owner’s expectations to engage in a particular use and how far along that path he is.  It looks at conduct by the owner that is designed to produce a particular result.  The longer a regulation has been in place and/or the longer the owner has been engaged in the use, the more likely there would be an investment backed expectation.  

· To determine the character of the government action, the court looks tat the intrusiveness of the government action and whether the individual owner is singled out.  If there is a high level of intrusiveness and/or the individual is singled out, it will more likely be a taking.  

· If the court finds that the regulation is not a taking under the Penn Central test, the government is not required to pay just compensation but can still “take” the land.

· An exaction is a restriction imposed on a developer as a condition for allowing the development.  

· For an exaction not to be a taking, there must be an essential nexus between the exaction and thep ublic purpose the exaction serves.  This is determined using the rational basis test: if a reasonable person would think the exaction is rationally related to the public purpose, it is not a taking.  

· There must be a rough proportionality between the exaction (on the burdened land) and the impact of the development.  To determine this, the government (or agent authorized by the government) must show that the exaction is related in both extent and nature to the impact of the development.  

· The exaction burdening the land must quantifiably, roughly offset the impact of the proposed development

· 2008 Midterm Rules

· Concurrent Interests
· If there is any ambiguity in a will regarding whether the title being conveyed is a joint tenancy or a tenancy in common, courts will presume a tenancy in common unless there is strong evidence to show the grantor’s intent was to grant a joint tenancy.  Court will give effect to the grantor’s intent

· A joint tenant may unilaterally sever a joint tenancy (no need for a straw man)

· A tenant in common is entitled to half of the rent received from commercial tenants on the shared property and has the right to “enjoyment” of the entire property along with her co-tenants.  

· Courts tend to favor partitions in kind unless the physical attributes of the property make a partition in kind either impractical or inequitable or if the interest of the parties would be better served by a partition by sale.

· Landlord/Tenant
· A lessor cannot refuse to approve an assignment by a lessee unless he has a commercially viable reason (or the lease specifically states that the lessor can deny a request for permission to assign for ANY reason).  

· Factors the lessor may consider are: The ability of the assignee to pay rent (i.e., financial record), whether the premises are fit for the type of business, whether the type of business will be successful in that location, whether the assignee will need to make substantial changes to the building structure, whether there are other businesses of the same kind in the area, etc. 

· The lessor may not deny an assignment based on convenience, taste, sensibilities, or solely to get a higher rent.

· When a tenant abandons property and stops paying rent, the landlord has a duty to make reasonable attempts to re-let the property to mitigate the damages before he can sue for the total amount of lost rent.  A landlord has made a reasonable attempt when he treats the abandoned property as any other vacant property by posting ads, showing the property, etc. to fill the vacancy; if a landlord refuses to re-let the space to a qualified tenant who is ready and ably to fill the vacancy, there has not been property attempts to mitigate.

· There is an implied covenant of quiet enjoyment in every lease.  Quiet enjoyment has historically meant only that the lessor promises the tenant that he will be free from challenges from someone with superior legal title, but courts have extended this covenant to include beneficial enjoyment, meaning that the premises are fit to be used for the purposes the tenant is leasing the property for.  If this covenant is breached, a tenant can vacate the premises and not be liable for unpaid rent if he shows that he was “constructively evicted.”
