· Theories of Property
· Property as a bundle of rights
· How does one acquire property rights?
· Why would society want to recognize property rights?
· What kind of things can you have property rights in? – chattel, IP, intangible, land
· Bundle of rights – use, possession, exclusion, disposition
· Theory of Occupancy: Blackstone – descriptive approach to property rights
· Before, there was no scarcity and so first to occupy had right to possession – generally there is a rivalrous use of property – recognition of rights preserves peace and order in society
· Came about to resolve transient rights so that efforts could be put towards more efficient use.  
· Channels people’s economic efforts to more productive avenues
· Labor Theory of Property -  Locke – normative approach to property rights
· Man has a fundamental right in his body.
· That which his body produces is his property
· Fundamental problem: Who owns the product when the raw materials come from one man and the other uses his labor to create something from them?
· I make soup, from my own tomatoes and pour it into the ocean – do I now own a part of the ocean?
· Moore v. Regents
· Utilitarianism – Bentham – the foundation of modern Property Law
· Property rights function to maximize the benefits of property use and productivity in the market for the greater social good
· Demsetz – utilitarianism – property rights come into existence when it becomes economically beneficial to do so
· Property rights function to internalize externalities to make the most efficient use of resources (land) – more efficient use of resources – lowers transaction costs
· Externality – an effect of an action that is not accounted for – can be positive or negative
· I own a lot of land with lots of trees on it.  My neighbors benefits from the clean air produced by having so many trees on my property
· I own a leather production plant and live next to a river.  The chemicals that I use to produce leather run into the river and pollute the water
· Externalities become internalized when the cost of the externalities outweigh the cost of internalizing them
· Tragedy of the commons – when externalities are not internalized
· Abuse of resources – since everyone has an equal right to the property, everyone can do what they want with the property, even if eventually to the detriment of all
· High transactional costs – everyone has to put in too much to control the behavior of others with respect to the property
· Tragedy of the Anti-Commons – complete compartmentalization of the property such that it is difficult to obtain all the components necessary to be productive
· High transaction costs
· Can lead to exploitation

· What we can have property rights in
· Rule of Capture: First in time – applies to wild animals and fugitive resources and to chattel in general (first to capture a dollar found in the street)
· A person has rights to a wild animal if they are the first to kill, mortally wound and not abandon pursuit, or capture it to permanently deprive it of its physical liberty or rendering escape impossible
· Dissent: first to pursue with reasonable likelihood of capture
· Tension: what is better: a certain or uncertain rule?
· Certain Rule: - provides clarity, lowers transaction costs and provides for efficient use of judicial resources because less cases to go to court, uniformity
· Uncertain Rule: allows for variation, exceptions, different circumstances so that justice is better served.  Sometimes better to be right than certain
· Exceptions to the Rule of Capture: the law tends to promote productive behaviors and use of resources
· Doctrine of constructive possession: of a wild animal is on a person’s property, it is constructively the property of that person.  A taking of that animal on that person’s property constitutes a trespass 1) on the person’s land and 2) on the personal property of the person (the animal)
· Such rights are relative – if the animal is on L’s land and T trespasses to obtain the animal, then T1 trespasses on T’s land to obtain the animal, T’s right to the animal is superior to T1 and L’s right is superior to T and T1
· Animus Revertendi – if you domesticate an animal such that the animal can no longer function in its wild state, then you have gained the right to possession of that animal and are provided recourse if such right is endangered – promotes husbandry
· Importers’ Protection: if you import a wild, exotic animal, not native to that location and impossible to domesticate, you have a right to possession of that animal
· Fugitive Resources – Oil & Gas – apply the rule of capture such that first to access is first to posses.
· If Oil or Gas lie beneath the surface of 2 people’s land, both have a right to that which they can extract from under their respective lands
· If the Oil or Gas travels such that it longer rests under your land, you no longer have rights to it.
· Fugitive resources in the land are part of the real property.  Once it is extracted, it becomes the personal property of the owner
· Acquisition by Creation
· Copyrights – copyrights subsist in original works of authorship fixed in any tangible medium of expression, now known or later developed from which they can be perceived, reproduced or otherwise communicated, either directly or with the aid of a machine or device.  In no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work. 
· Property rights are relative, not absolute and can shift, depending on the relationship and context – INS v AP
· Rule of first possession: when property is attained through labor, expense and organization for the purpose of sale, it becomes property and rights to that property are protected by rule of first possession, relative to and against all other who seek to use it for the same purpose
· Property rights function to promote industry and incentivize production and encourages fair business– thus, while one cannot have rights to news/facts which are common property to the public, those facts/news, treated as a commodity, belong to those that through their industry have brought them to the public relative to others who seek to profit off their distribution
· Rivalrous v non-rivalrous use  - 2 people can’t use the same pen at the same time, but both can share the same story at the same time
· Copyrights/Patents – strictly the role of the legislature as provided for in the Constitution – property rights function to incentivize production and creativity in a market economy
· Imitation provides incentive to improve upon and creates a competitive environment beneficial to the consumer, who has a variety of choices and cheaper product
· While rights will be enforced by the courts, they must be created by the legislature
· Cases
· Cheney Bros v. Doris Silk Corp – giving monopoly rights would inhibit market economy and deprive public of protection
· Rule – property rights are limited ot the tangible limits of the chattel unless there is a common law or statutory exception
· Smith v. Chanel – Chanel was not protected by patent so Smith, in creating an imitation provided a public good by increasing competition and offer public an alternative choice
· Authoriship/original works – Feist v. Rural – phonebook case
· Original work: independently created by the author and must possess at least some minimal degree of creativity
· Facts can NEVER be subject to copyright.
· The complication of facts can, assuming there is a minimal degree of creativity in selection, coordination or arrangement
· Locke’s labor theory runs counter to copyright law
· Idea/expression of idea dichotomy – Baker v. Seldon – accounting system manual
· Limits the scope of the copyright act
· Ideas are not subject to copyright, only the expression of the idea
· Ideas are expressed for their dissemination and use
· If the idea is inseparable from the expression of the idea, it is not copyrightable – Morrisey v. Proctor & Gamble
· If there is a limited number of ways an idea can be expressed, since ideas are not copyrightable, to copyright their expression would impede the use of the idea
· Patents – protected in the Constitution – new and useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof – look to statute and then legislative history/intent
· Does not apply to laws of nature, abstract ideas, physical phenomenon
· Process – process, art or method, and includes a new use of a known process, machine, manufacture or composition of matter or material
· New, useful, non-obvious
· Why is this protected?
· Promote the arts, creativity, innovation – to promote the creation of that for which there would otherwise be no incentive to create, enriches the communal commons, encourages copying and improvement
· Promotes commercial activity
· May lead to tragedy of the Anti-Commons – brings  a slight inefficiency to the system – puts limits on the process, deterrent costs of licensing, permission, increases transaction and negotiation costs
· Further highlights the relative nature of property rights
· Gives a right of exclusion – not a positive, but negative right
· Cases
· IS PATENTABLE
· Diamond v. Chakrabarty – justifies the biotechnology industry
· Genetically engineers a bacteria that can break down crude oil
· Statute should be interpreted broadly to protect ANY new and useful process, machine, manufacture or composition of matter
· Congress intended a vague definition, understanding that new technologies would come about
· Establishes definitions:
· Manufacture: the production of articles for use from raw or prepared materials by giving to these materials new forms, qualities, properties, or combinations 
· Composition of matter: all compositions of two or more substances and all composite articles whether mixed chemically or mechanically (gases, fluids, powders or solids”
· Chakrabarty "manufactures" from raw materials (plasmids and a bacteria) by giving them a new form and properties through hand-labor and by machinery and has created a new "composition of matter" because the new bacteria is a composition of two or more substances.  Through manufacture, Chakrabarty gives the bacteria qualities and properties it would never have in its natural state and he does this through human-made manipulation and which has the potential for significant utility. 
· Parke-Davis v. Mulford – pure adrenalin – justifies the pharmaceutical industry
· Distinction of degree v. Distinction of kind
· The purification process created a substance so pure that essentially, through manufacture by means of human-made manipulation, the substance acquired qualities and properties it would never have in its natural state, having the potential for significant utility
· Diamond v. Diehr – process of curing synthetic rubber
· While the separate components of the process are not patentable (formula – law of nature, computer, temperature gauge) – the combination of these components used in a new, innovative, non-obvious method is
· IS NOT PATENTABLE - Funk Bros Seed Co. v. Kalo Inoculant
· Combination of bacteria that is conducive to cultivation of legume vegetables
· While the combination was discovered, it is a natural occurring combination and nothing has been done, no method or manufacture or new composition of matter has been used/created that gives the bacteria qualities and properties it would not have in its natural state
· Trying to patent a law of nature simply by aggregating the bacteria
· Property in One’s Person – Moore v. Regents of UCLA
· Congressional intent re Patent protection is to foster ingenuity and creativity and productivity in a market economy for the greater social good and that protection of individuals with respect to what is taken from them for that progress is protected by fiduciary duty but that progress is so fundamental to our society that the doctors’ rights to the tissue are preserved.
· Doctor’s did not patent the cells but used a method/manufacture to create a new composition of matter so fundamentally different that it no longer was the original cells
· Establishes property rights as a bundle of rights – and that a right to property does not always include all of the bundle – right to use, possess, exclude, alienate

· Subsequent possession/Adverse Possession – while it doesn’t accrue until statutory period runs completely, adverse possessor is recognized as owner from the first day of possession.  Once statutory period runs, can quiet title in court
· Generally does not apply against the govt.
· Generally property is acquired through voluntary transfer
· Elements:  give notice to owner – viewed from the lens of an owner of similarly situated land (rural, suburban, urban)
· Actual and Exclusive Possession
· Important to the definition of what land the person actually possesses, what the boundaries are
· Needs to have enough possession to actually bring an action – ensures the quality of possession is such that it will trigger an action for the owner to kick you off
· Continuous and uninterrupted for the statutory period
· Statutory period doesn’t begin to run until a P files action – penalizes the owner for nonuse 
· Different states have different statutory periods – longer v. shorter?
· Longer periods may deter people from trying to acquire land this way, prevents unnecessary litigation, give the owner more time to notice an adverse possessor
· Short period – prevents land from wasting by letting others come in and make it useful
· Defined as such possession as ordinarily marks the conduct of owners in general in holding, managing and caring for property of like nature and condition
· Open and notorious – gives notice ot true owner
· Claim of title/Hostile – Connecticut rule – makes the mental state of the adverse possessor irrelevant so long as they are acting like they are the true owner of the property
· To ensure that the person in actual possession isn’t there with the permission of the owner
· Privity/tacking – connection or relation between the 2 parties, each having a legally recognized interest in the same subject matter (voluntary transfer of interests)
· Privity of possession: privity between parties in successive possession of real property
· In order for adverse possessor to tack on previous adverse possessor, there must be a privity of possession with some sort of legal relationship between the parties
· Prevents successive trespass from constituting adverse possession (there is no legal relationship between parties
· Adverse Possession of Personal Property – O’Keeffe v. Snyder
· The traditional elements of adverse possession, particularly that of being open and notorious is almost impossible to fulfill with respect to chattel.
· Which standard to use?
· Statute of Limitation starts when owner is dispossessed – efficient, clear, but doesn’t do justice
· New York Rule – SOL does not start until owner demands return of chattel – favors the owner, provides more incentive to adverse possessor to clarify the title to property b/c otherwise, can be taken away up to 6 yrs from when the person demands it.
· DISCOVERY RULE (default): cause of action will not accrue until the injured party discovers or by exercise of reasonable diligence and intelligence should have discovered, facts which form the basis of a cause of action against adverse possessor
· Since SOL is intended to punish negligence on the part of the true owner and promotes stability to human affairs (adverse possessor may not know it is property of another and unfairly punished after many years of possession)
· Shifts the burden to the owner to justify the deferment of the start of SOL
· Achieves same purpose as the elements of adverse possession: to vest ownership in adverse possessor against true owner who does not act diligently in recovering possession
· Privity rules apply
· Disability Rule: statutes provide exception for disability ONLY IF disability existed at time of accrual
· Types of disabilities: minor, mental disease, prison
· Cannot tack on disabilities
· Will get the longer time period: either statutory period or termination of disability plus # of years determined by statute
· Cases:
· Van Valkenburgh v. Lutz – Actual & Exclusive/Claim of Title
· Majority: Lutz did not sufficiently demonstrate Actual & Exclusive possession nor do so under Claim of Title
· not under color of title, did not sufficiently demonstrate actual possession because did not properly delineate boundaries of land claiming to possess and did not substantially use all the land nor improve the property sufficiently
· As per testimony in previous law suit, acknowledged that the land wasn’t his when asked for easement for passway
· Dissent – because Lutz came to adversely possess the land, cannot disclaim right to land by oral disseisin, land was known as his by the community.  Also, did have actual and exclusive possession because delineated the land (trees/logs for border and natural borders) and the type of farming he did required him to rotate plots of land for farming.  The fact that he knew the property wasn’t his didn’t minimize the fact that he intended to acquire it as his own
· Color of Title – easier to establish adverse possession
· Manillo v. Gorski – Open & Notorious/Claim of Title – State of Mind of Adverse Possessor
· Maine Doctrine – adverse possession must be established by having intention to claim ownership of land adverse possessor knows belongs to another
· encourages lying, administratively challenging, subjective
· may serve ot make honest people even more cautious and take extra steps to ensure they are not encroaching on others’ lands, therefore reduce such cases in courts
· Connecticut Doctrine – the act of adverse possession is on its own, sufficient.  Doesn’t matter if the adverse possessor did so intentionally or by mistake.
· Majority RULE
· Objective, easier to administer, doesn’t reward the liers
· What constitutes Open and Notorious? Is the encroachment visible enough to give P notice that such encroachment occurred?
· When there is a minor encroachment that is not open and notorious enough to give owner notice of adverse possession:
· If too costly to remove, either adverse possessors pays fair market value to owner for that land or owner will compensate adverse possessor for removal of encroachment
· Howard v. Kunto – Continuous/Privity
· Continuous – although only used as a summer home, constituted continuous possession because used in a manner appropriate for a property of such nature and condition
· Privity existed because colored title was transferred successively between adverse possessors therefore could tack on

· Possessory Estates
· When determining what type of property has been conveyed, must give effect to the grantor’s intent and then fall back to rules of construction – try to give the biggest estate that you can that is consonant with the words of the document (White v. Brown)
· When interpreting grants of possessory estates and future interest, if there’s ambiguity, give the biggest estate you can give consistent with the estate owned by the grantor
· Conveying a property: 
· Transferability: inter vivos transfer – while alive
· Devisability: Capable of transfer by will
· Inheritability: Capable of transfer by inheritance – 
· hierarchy of inheritability: heirs – determined at time of death, includes spouse
· 1) Issue – direct descendants and spouse.  If there are issue, take to the exclusion of all others
· 2) parents
· 3) collaterals – all related by blood who are neither issue nor parents
· 4) ESCHEAT – if no heirs, property escheats to the state
· Types of Estates
· Fee Simple – theoretically last forever (practically to the person and his heirs)
· Can be conveyed in all 3 ways
· Finite Estates – always followed by a future interest either as a reversion held by grantor or a remainder held by anyone other than the grantor
· Life Estate – for the life term of a designated person can be the person to whom such property interest is conveyed or for the life of another (pur autre vie)
· Only transferable, cannot be devisable or inheritable because the interest dies with the person
· Term of Years – for a set, limited, defined period of time
· Can be conveyed in all 3 ways
· Fee Simple Defeasibles – has a future interest
· in distinguishing between a FSD and FSSCS, must look to the transferor’s intent and the to construction principles (Mahrenholz v. Country Board of School Trustees)
· Fee Simple Determinable – automatically terminates at the happening or nonhappening of an event
· Created by:
· The language of a fee simple
· Limited by language that shows intent to terminate automatically
· Language denotes durational aspect: “so long as, while until during unless”
· Future interest: possibility of reverter
· Conveyable under all 3
· Fee Simple Subject to Condition Subsequent – does not automatically terminate but may be cut short or divested at the transferor’s election when a stated condition happens
· When language is ambiguous, the court will favor FSSCS over determinable 
· The language of a fee simple
· Limited by language that creates a limitation: “but if, provided that, provided however, on the condition that”
· Future interest: Right of re-entry/power of termination
· While the right exists, it is the responsibility of the grantor to execute that right
· Not transferable
· Fee Simple Subject to Executory Limitation – treated as either FSSCS or FSD but future interest rests in someone other than the grantor
· Automatically cuts the prior interest regardless of language
· Future interest: Executory Interest
· Springing – cuts off the possession of the grantor
· Shifting – cuts of the interest of someone other than the grantor

· Future Interests
· Can be created in the transferor or a transferee:
· In transferor:
· Reversion – follows a finite estate
· May be certain to become possessory or contingent
· Right of re-entry/power of termination - FSSCS
· Possibility of reverter – FSD
· In transferee:
· Vested remainder – certain to become possessory upon the expiration of the prior estate created at the same time
· Given to an ascertained person and is not subject to a condition precedent
· Vested subject to open/vested subject to partial divestment – when a class has not closed (e.g. – children)
· A remainder is vested if:
· Born
· Ascertainable (can recognize by name)
· And there’s no express condtion precedent in a) the clause creating the remainder or b) the preceding clause
· Contingent remainder – permits the transferor to let future events determine who the transferee will be
· Any other remainder other than a vested remainder
· Given to an unascertainable person or made contingent upon some event occurring other than the natural termination of the preceding estate
· Executor interest – divests or cuts short the preceding interest (the only way it can take effect from a transferee) or divests the transferor in the future (springing executor interest)
· Always treated as a contingent interest
· Future interest gives present rights to its owners
· Can sell/gift the future interest presently
· Can enjoin the present possessor from committing waste to the land
· Can sue 3rd parties injuring the land or claiming title hostilely
· NO present right of possession
· The battle ground of the wealthy to keep their wealth
· Many social redistribution policies that prevent that from happening
· Rule Against Perpetuities
· Purpose: trying to keep control from reaching too far in the future – allows you to control to the extent of people you would probably have known in life
· No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest
· Applies to:
· Contingent Remainders – may vest yet still not become possessory until a future date
· Vested remainders subject to partial divestment/subject to open – class gifts
· The class must close or completely vest
· Executory Interests – must become possessory
1. Determine if RAP applies
Is it a contingent remainder, vested remainder subject to partial divestment, or executory interest?
1. If yes, then can the given interest vest at some time after the "lives in being plus 21 years"?
1. If yes, then the remainder is invalid, it is crossed out and the interests are reclassified without the remainder included
· RAP reform: many states have mediated RAP by:
· Cy Pres: reformation – change the will to give effect to what the grantor wanted
· USRAP – wait and see approach – see if it might vest anyway within the 21 years of life in being
· Or, some states just give a 90 year vesting period, void if not vested by then

· Co-Ownership/Concurrent Interests
· Potential for Tragedy of the Commons – neither a joint tenant nor a tenant in common can do any at all to the prejudice of the cotenants in their estate
· Partition serves to sever co-tenancies so as to move in the direction of individualized ownership
· Tenancy in Common – separate, undivided shares of property where each owner has a distinct share and the right to possess the entire property
· Conveyable through all 3 methods
· Majority rule is that when ambiguous court would favor a tenancy in common over a joint tenancy
· No survivorship
· Joint Tenants – Each owner has a distinct share but also owns an undivided whole and has the right to possess the entire property
· Right of survivorship – avoids probate
· One’s interest is terminated upon death – important consequences for creditors
· Harms v. Sprague – mortgage doesn’t destroy the joint tenancy - lien disappears with the death of the joint tenant
· Even though there was a default, because brother died, his interest in the property extinguished and so lien did not hold
· There must be an actual severance of joint tenancy, not the potential for such severance – a lien does not transfer title to the lien holder but merely gives the potential for such transfer
· Lien theory – in putting a lien on a property, a future interest is created but that future interest will not vest until death.  At death, however, the interest is extinguished and so there is no lien on the property b/c the future interest does not hold
· When giving a lien, you are not divested of title but only give someone the right to divest you of title upon the happening of some future event, default
· Title theory – by giving over a mortgage, you’re giving over a legal title – voluntary conveyance.  
· Therefore, joint tenancy is severed, becomes a tenancy in common and lien remains attached to the share of the tenancy in common
· 4 unities
· Time - acquired or vest at the same time
· Title – by the same instrument or by a joint adverse possession
· Interest – equal undivided shares
· Possession – must have right of possession of the whole
· Joint tenants can be created even if the unity of “interest” is not met and property will be divided according to the allocated share if it requires judicial partition
· Severability of Joint tenancy/some apply to tenancy in common
· Any of the unities can be broken unilaterally and that, then, creates a tenancy in common with the remaining joint tenants
· Strawman, Trust method, joint tenants agree to sever, declaration of election to sever
· Riddle v. Harmon – didn’t want husband to get her share as joint tenant so she devised her share as joint tenant to herself as tenant in common
· Can conveying to yourself sever a joint tenancy? – yes
· Joint tenant can unilaterally convert a joint tenancy to a tenancy in common by conveying to one’s self.
· Removes antiquated, symbolic procedure of using a straw man
· One can create a joint tenancy by conveying to self and other parties simultaneously
· Judicial Partition – in kind or by sale
· Default partition is “in kind” unless physically doesn’t make sense and the best interest of all co-tenants indicate partition by sale
· Delfino v. Vealencis – tenants in common – garbage/developers
· Involuntary Alienation – default on mortgage, taxes, etc
· Sharing Benefits/Ouster
· All co-tenants have a right to possess the entire property.  So long as there isn’t OUSTER, a co-tenant in possession is not liable to his co-tenants for the value of his use and occupation of the property
· Ouster:
· Adverse Possession – when co-tenant in possession must possess under hostility/claim of title against other co-tenants
· Liability of an occupying cotenant for rent to other co-tenants – when co-tenant in possession refuses a demand of the other co-tenants to be allowed in, to use and enjoyment of the land
· Spiller v. Mackereth – previous lessee moved out and Spiller moved in.  Mackereth sent letter demanding vacate half or provide rent and when showed up, there were locks on the door.
· No evidence to show that Spiller refused entry to Mackereth.  He had the right to use of the whole property so long as it didn’t prevent others from use.  The locks were not indication because used to protect that which was stored inside
· Majority v. Minority Rules
· Majority – encourages partition, moving ownership back into the hands of individual owners and moving away from fractional ownership
· Minority – discourages partition and maintains split ownership leading to the tragedy of the commons
· Swartzbaugh – wife didn’t want boxing facility lease on her land
· Lease doesn’t destroy a joint tenancy – there’s always a way out – action for partition
· The joint tenant  has the right to lease or mortgage interest in property even if the other tenant objects.  Other joint tenant are entitled to a portion of the rent.  If other joint tenant is ousted, then can get fair market value for his share of the rent
· Landlord/Tenant
· 2 ways to think about it:
· Temporal relationship b/wn landlord and tenant – formation to conclusion
· General increase in tenants rights over time
· Types of Leaseholds
· Terms of Years – a leasehold estate that is for a fixed time period
· While fixed in time, can be terminable earlier upon the happening of some event or condition
· Requires no notice to bring the estate to an end b/c the estate is explicit in its termination date
· Periodic Tenancy – for a period of some fixed duration that continues for renewed succeeding period until either landlord or tenant gives notice of termination
· Tenancy at will – no fixed period.  Endures so long as both landlord and tenant desire
· Ends when a party terminates the leasehold or at the death of one of the parties
· If lease provides that it can be terminated by one party, then can also be terminated at the will of the other party
· Reasonable notice, unless explicit right to tenant ONLY
· Rules from cases
· Garner v Garrish – tenancy shall continue “for and during the term of quiet enjoyment from the first day of May 1977 which term will end – Gerrish has privilege of terminating this agreement at the date of his own choice” – rent was paid monthly
· Rule of interpretation Give weight to the intent of the contracting parties if in line with modern common law – here determinable life tenancy – doctrine of fitting into the box
· When ambiguity err in the direction of a periodic tenancy (easier to get out of than term of years)
· Hannah – delivery of possession
· English rule is the majority rule – covenant requiring lessor to put lessee in actual possession
· Especially in residential situations, lessee’s expect to enter the dwelling on the date when their right to possession begins
· Unfair to place this burden on the lessee, who, had he known that it would be inhabitable, would not have entered into the agreement
· Landlord is in a better position to determine the availability of the space and has more resources/more knowledgeable in such situations to deal with it accordingly
· Landlord is more equipped to deal with such a situation and the loss of a couple months rent is not as heavy a burden as to not have a place to live
· American rule – lessor covenants to give lessee right to possession but should not be held accountable for the wrongs of a 3rd party
· Makes rent cheaper – if landlord is in fear of being responsible for layover tenants and costs associated with evicting them, will make rents higher to cover those costs and the empty months
· More efficient use of land – if landlord has to ensure an empty space and loses a couple months rent for that, then wastes space and use of space
· Ernst v. Conditt – subleases/assignment & liability
· Interpret the language of the contract by giving weight to the intent of the parties – do this by looking to what the parties are actually giving over (here, gave over the entire period of time of the lease with no reversionary interest, therefore, was an assignment rather than a sublease)
· Privity of estate v. privity of contract – 2 legal relationships form when entering into a lease
· Privity of estate: someone who has all interest for the specified period in the property
· Privity of contract: contractual rights and duties such that these duties and rights are only binding on the parties to the contract
· Sublease – privity of contract and estate remain between lessor and original lessee .:. no legal relationship through which to demand rent/damages from sublessee
· Can indirectly influence sublessee by evicting original lessee, essentially attacking the sublessee’s possession through the original tenant
· Assignment – privity of contract remains between lessor and original lessee (such that original lessee will still be bound by the contractual terms) but privity of estate transfer to assignee (lessee can demand rent/damages from assignee through privity of estate and from lessee through privity of contract) 
· if there is a clause in the assignment stating “assume all covenants in the lease” – landlord has no privity of contract with the assignee
· subrogation – when 3rd party comes in, pays for the compensation and then wants to be paid back (L sues T, T sues T1 through subrogation)
· Kendall v. Pestana – landlord restriction on right to sublease/assign
· If lease is silent on Landlord’s consent, tenant is free to do as they will – free alienability is a foundational concept in property
· If the lease calls for the Landlord’s consent and does not explicitly state that Landlord can withhold consent at his discretion, a implied covenant of good faith to not withhold consent unless commercially reasonable will be read into the contract
· Free alienability does not apply in residential setting
· Berg v. Wiley – eviction of tenant not performing under the lease
· Abandonment: vacates without justification, no intent to return, or defaults on rent
· Traditional view – self-help measures if
· 1) landlord is legally entitled to possession
· 2) landlord’s reentry must be by peaceable means
· Modern interpretation of PEACEABLE MEANS
· Law doesn’t want to encourage people taking the law into their own hands, particularly when the courts have set up a quick legal means to do so
· If landlord uses self-help measures, can lead to unlawful eviction, no due process for tenant, lead to larger damages suit
· Any eviction that is not based in the law is not peaceable
· Critique – if landlord has to take legal measures to evict tenants, rather than self-help, will raise tenant rents in general to cover for costs
· Critique – under common law, if unlawful eviction, tenant could get much more in damages, lost profits, loss of chattel.  Under new rule, if tenant found in the wrong, may have to pay damages to landlord
· Sommer v. Kridel, Riverview Realty – Abandoned Possession – landlord’s obligation to mitigate damages
· Majority rule – in the event tenant abandons premises, landlord is obligated to mitigate damages through reasonable efforts to re-let the premises
· Takes into account efficiency of land use, don’t want land to lay idle
· Moves away from a property law perspective of leases to a contracts law perspective
· As a matter of basic fairness
· Modern notions of fairness and equity
· Landlord carries burden of proof that he used reasonable diligence in attempting to re-let the premises b/c in a better position to demonstrate it
· Need not accept less than fair market value or substantially alter his obligations as established in the pre-existing lease
· Common law rule – landlord under no obligation to mitigate damages
· Based on principal that lease conveys an interest to tenant in the property which forcloses any control by the landlord – no one has a right to interfere with the interest/possession of the property by the tenant so landlord couldn’t mitigate damages
· Landlord should not be required to make up for another’s wrongdoing
· Landlord shouldn’t be forced into a personal relationship with a new tenant he does not wish to accept
· Abandonment of property is an invitation to vandalism and the law shouldn’t encourage such conduct
· Surrender – offer of a settlement agreement, inviting acceptance on the part of the landlord and thus terminating tenant’s liability for future rent
· Abandonment can constitute an implied offer of surrender
· Landlord’s actions inconsistent with to the continuation of the original lease can constitute implied acceptance
· re-letting on behalf of tenant – doesn’t break tenant’s obligation but the re-let mitigates tenant’s obligations.  
· If re-let for less – tenant still liable for the difference
· If re-let for more – tenant may have a right to the difference
· Reste v. Cooper – Quiet enjoyment and constructive eviction - leased business space had repeated flooding due to faulty pavement
· Rule – any act/omission of the landlord which renders the premises substantially unsuitable for the purpose for which they are leased, or which seriously interferes with the beneficial enjoyment of the premises, is a breach of the covenant of quiet enjoyment and constitutes a constructive eviction of the tenant
· Permanent intereference – occurs regularly and frequently enough to prevent use and enjoyment of the premises for the purpose of the lease
· Lessee must vacate within a reasonable time after being exposed to a constructive eviction, otherwise constitutes a waiver of the right to vacate
· Obligation to pay rent is dependent upon tenant’s having possession undisturbed by the landlord – if one party breaches, the other party is no longer bound
· Partial eviction – when part of the premises is unusable – tenant is not relieved of the obligation to pay rent
· Hilder v St. Peter – Illegal lease/Implied Warranty of Habitability – slumlords 
· Rule – residential rental leases have an implied warranty that the landlord will deliver over and maintain, throughout the period of tenancy, premises that are safe, clean and fit for human habitation
· Previously – landlord’s obligations to tenant were independent of tenant’s rent obligation to landlord – breach of one didn’t imply the other was not bound.  
· No longer viable view in modern day urban society where tenant is not experienced in performing maintenance work on urban complex living units and there is a shortage of safe, decent housing .:. tenant is in an inferior bargaining position
· To determine a breach of warranty of habitability
· 1) look to violations of local/municipal housing codes
· 2) Does claimed defect have impact on the safety/health of tenant
· 3) Tenant must show that he/she notified landlord of deficiency and reasonable time for correction
· Measure of damages – difference between value of the dwelling as warranted and value of dwelling as it exists in its defective condition
· Can withhold payment of future rent – switches burden of suit on landlord
· Punitive damages are available if willful and wanton violation
· Can fix problem then sue for recovery
· Can pay rent then sue to recover full rent

· Land Transaction – Inter Vivos transfer
· Process
· Locating a buyer – brokers listings
· Problems can arise from the very beginning
· Brokers – paid % off purchase price – incentive to push sale through regardless of detriment to parties
· Not fully knowledgeable of the process – some info gets lost along the way – buyers aren’t fully aware or educated by the broker to make a fully informed decision
· Current market conditions are an indication ofr buyers not really understanding/being properly explained the process
· Mitigating factor that brokers business relies heavily on reputation
· Offer
· Negotiating the contract – earnest money – B’s conditions/counteroffers
· The Contract – detailed, with many contingencies
· Usually a form contract b/c common transaction that sophisticated/unsophisticated parties do
· Contingency process is beneficial b/c allows unsophisticated parties to educate themselves and ensure they are properly protected
· In a highly competitive market, need to make decisions quickly, no time to properly inspect/ensure against encumbrances
· Agreement (equitable title)
· Statute of Frauds – real estate transactions must use a written instrument to consummate the transaction
· Must be in writing or no action will be brought
· Forces parties to use caution
· Provides evidence of the transaction
· Exceptions: Partial performance, Equitable estoppels Admission from opposing party that there was a transaction
· Hickey v. Green – oral agreement with check deposit induced buyer to sell their other property, then seller backed down
· Seller admitted to oral agreement but claimed didn’t matter b/c oral
· Equitable estoppel – unconscionable injury will determine if a written contract will be forced on the parties (could buyers reneg on their other sale?) – if no unconscionable injury, don’t want to establish precedent for quick, unreasonable reliance
· Equitable Conversion – equitable title attaches at time of agreement unless contracted otherwise – all risk born by buyer
· Situation 1 – enter into contract and then property severely damaged – buyer owns real estate with all the damages and seller has claim for money amount determined at time of purchase
· Situation 2 – enter into contract and then seller dies – will separates real and personal property – buyer is equitable owner of property, seller only has a $ interest and is therefore personal property
· Executor period – inspections/disclosures/financing/title evaluation – implied condition in every sale of land contract that the seller will convey marketable title
· Marketable title – not subject to reasonable doubt that would create apprehension in mind of buyer
· Unmarketable title - if there is a reasonable probability the seller does not own the full title alleged, the property is subject to an undisclosed encumbrance, or the purchaser bears an unreasonable risk he or she would be subject to litigation related to the property in its current condition.
· If seller fails to clear title – make title marketable – by closing date, buyer has right to rescind contract
· Unless the seller cures any defect before the schedule closing date, a purchaser can refuse to close and can rescind the sales contract if the title is unmarketable.
· Encumbrances – 
· Undisclosed co-owners
· Mortgages or liens
· Easements
· Private restrictions - Real covenants or equitable servitudes – will not make title unmarketable unless undisclosed or the property is in violation
· Leases
· Options
· Mineral rights
· Flaws in the deed records
· Ownership based on adverse possession – colored title
· Government ordinances or regulations – seller does not have to disclose these and they do not make title unmarketable
· UNLESS there is a violation
· In curing the defect, the buyer does not need to accept anything more or less than what buyer contracted to buy
· Lohmeyer v. Bower – 2 story private covenant violation & 3 ft away from boundary public ordinance violation
· Caveat Emptor & Duty to Disclose Defects
· Majority Rule – Caveat Emptor – so long as seller does not misrepresent defects to the property nor actively misleads purchaser, seller has no obligation to any information re property – buyer beware
· Exception – where seller creates the phenomenon that materially impairs the value of the property and it is particularly within her knowledge or unlikely to be discovered by a prudent purchaser exercising due care, nondisclosure constitutes a basis for rescission as a matter of equity – Stambovsky v. Ackley - haunted house
· Fraud is not allowed under the doctrine – material misrepresentation, with the intent to make someone rely on it, and based on that reasonable reliance, harm is caused.
· Modern trend – seller has a duty to disclose material latent defects to the property, but not immaterial or patent defects (visible) – applies to residential properties only, not commercial ones b/c commercial buyers are more sophisticated
· Material test
· Objective prong – would a reasonable person attach importance when deciding to buy
· Subjective prong – does the defect affect the value or desirability of the property to the buyer
· Some states require disclosure of off-site defects like noisy neighbors, toxic waste dump, etc
· Some states require disclosure of non-physical defects – haunted, someone was killed, 
· Some states have  stigma statutes – shielding sellers from a failure to disclose psychological/prejudicial factors that might affect market value
· Closing – B give lender note and mortgage, lender give B $$, B gives S $$, S delivers Deed/Trust
· Deed – constitutes a merger of all promises made in the contract – buyer can no longer sue seller on any covenants not stated in the deed
· Estoppels by deed – if grantor conveys property without title but then subsequently acquires title, title passes to purchaser by operation of law – automatically passes 
· 3 types:
· General Warranty deed – warrant title against ALL defects in title, no matter when they came into existence
· Contains 6 express warranties
· 3 present covenants – 
· MAJORITY rule - can only be breached at time the deed is delivered – SOL starts running at the date of delivery
· Minority rule - Once there is a breach of a present covenant, the claim can be quietly assigned to subsequent grantees as a conveyance is essentially an assignment of one’s interest in a property
· Damages = original purchase price from original grantor to prior grantee plus interest from the time when final grantee received the property
· Rockafellor v. Gray
· 1) Covenant of Seisin – grantor warrants that he owns the estate
· 2) Covenant of Right to Convey – grantor warrants that he has the right to convey – essentially same as that of Seisin
· 3) Covenant against Encumbrances – grantor warrants there are no encumbrances – warrants that title is marketable and will remain so after transfer
· 3 future covenants – will be breached at some time in the future – not considered a breach until grantee/successor is evicted from the property/buys up the paramount claim/otherwise damages – SOL begins to run at time of eviction or when covenant is broken in the future
· 1) Covenant of General Warranty – grantor warrant that will defend against LAWFUL claims(including his own through adverse possession) and will compensate grantee for any loss sustained by an assertion of superior title
· If buyer knows of an encumbrance that affects the title, the encumbrance will still be treated as breach
· Only encumbrances that affect the land which are patent are not included in the warranty but those that are latent, that buyer does not know of, will be included 
· 2) Covenant of Quiet Enjoyment – grantor warrants that grantee will not be disturbed in possession and enjoyment of the property by assertion of superior title – essentially identical to the covenant of general warranty
· Brown v. Lober – Browns receive land with general warranty deed from someone who has only 1/3 mineral rights – try to sell but find out about it.  Technically a breach of present covenant of right to convey/seisin but SOL ran out – tried to sue under C. of Quiet Enjoy. Yet Quiet Enjoy. Was not ACTUALLY disturbed b/c not actually interfered with
· Holding good b/c gives incentive to clear title problems, can run risk of AP, can find owner and broker a deal
· Covenant of Further Assurances – grantor warrants to execute any other documents to perfect the title conveyed
· Special warranty deed – warrants only against the grantor’s own acts, but not that of preceding owners – still contains all 6 covenants, but only against conduct of grantor
· Quitclaim deed – contains NO WARRANTIES of any kind – conveys whatever title grantor had, if any
· Forged v. Fraudulent deeds
· A FORGED DEED IS VOID – the forged grantor will always have superior title over ALL persons, even subsequent bona fide purchasers who didn’t know of the forgery
· FRAUD – a deed procured by fraud – grantor will have superior title against the fraudulent grantee but not against subsequent bona fide purchasers who didn’t know of the fraud
· When 2 innocents, the law places the loss on the person who could have prevented the loss to the other
· Delivery of Deed/Effective Deed - a deed must be delivered with intent that it be presently operative
· Proper delivery when
· The grantor intends to presently convey an interest in property – any oral conditions are erased upon showing of present intent to convey
· There must be a present intent to convey
· Sweeney v. Sweeney – Maurice conveys to John who conveys back to Maurice who continues to exercise full dominion over the property.  The condition that the 2nd deed take effect ONLY IF John predeceases Maurice evaporates upon property delivery, which there was here 
· Instead, could have created a joint tenancy with right of survivorship
· Maurice could have given himself a life estate with springing future interest in FSA to John
· AND
· Intent by grantor to divest himself of the conveyed interest and not retain the right to recall the deed (even if the right is never exercised)  - to achieve this, can deliver deed to a 3rd party with instruction to pass to grantee upon grantor’s death
· Rosengrant v. Rosengrant – H & M want to give property to J without probate so sign deed and leave with bank in envelope for EITHER J or H – shows there isn’t necessarily a present intent to convey or at least that H reserved the right to recall the deed
· The grantor delivers a deed to the grantee
· The grantee accepts the deed
· Must be “delivered” during grantor’s lifetime but DOES NOT require present possession – but must grant immediate interest
· E.g. – grantor executes a deed and places it is a safe deposit bock
· If grantor intends to pass title or a future interest to grantee NOW, there has been a delivery even though no present possession
· If grantor intends that no interest shall pass until death, there has been no delivery during life and therefore the deed cannot take legal effect but must be governed by the Statute of Wills
· Cannot be cancelled once delivered – SOF requires a writing to move title back to the grantor
· Post Closing – record Deed/Title insurance
· Recording System – allows for anyone to ascertain owner of land, preserves a secure place for important documents, protects purchasers for value and lien creditors against prior unrecorded interests
· What can be recorded? (specified in the recording statutes
· Any kind of deed, mortgage, lease, option or other instrument creating or affect an interest in land
· A judgment or decree affecting title
· Lis Pendens (notice of pending action)
· Wills, affidavits of heirship
· Index system – 2 types – tract index and Grantor/grantee index (most common method of indexing)
· Title Search
· 1) start with the grantee index and go back in time to an acceptable source or “root title”
· 2) then go to grantor index and move forward searching if there have been multiple grants of the property interest
· COMMON LAW RULE re conflicting interests in land – FIRST IN TIME 
· Conflicts that can arise
· Conflict between possessory estates
· Conflict between owner of a possessory estate on owner of a nonpossessory interest (lien, mortgage, easement, covenant)
· Conflict between holders of two nonpossessory interests
· Most states have recording statutes that modify the common law to protect innocent subsequent parties.  Thus the common law holds unless someone can show that they are a Bona Fide Purchaser protected by statute
· Bona Fide Purchaser
· Subsequent purchaser
· That purchases in Good faith (without notice)
· For value
· SHELTER RULE – a person who is conveyed an interest from a bona fide purchaser (protected by recording statute) has the same rights as his grantor
· Types of recording statutes
· 1) Race Statutes – the person first to record their interest wins
· Brightline clear rule – limits inquiry into matters off the record/difficult to ascertain
· Gives very strong incentive to record title
· 2) notice statutes – protects subsequent purchasers against prior unrecorded interests even though the subsequent purchaser fails to record so long as there was no notice and no way to have known of the prior unrecorded interest AT TIME OF PURCHASE
· 3) Race/notice statutes – a subsequent purchaser is protected against prior unrecorded instruments only if the subsequent purchaser a) has no notice of the prior instruments and 2) records before the prior instrument is recorded
· Punishes non-recording and .:. provides incentive to record
· Also punishes the subsequent purchaser who may have had notice but raced to recording office first
· What constitutes Notice?
· Types of Notice
· Actual Notice – when one is personally aware of conflicting interest in real property (often due to another’s possession of the property)
· Constructive or Record notice – refers to knowledge or notice gained by searching the deed records – purchaser is deemed to know all matters contained in documents legally recorded in the deed records, even though the purchaser did not actually search the deed records
· Inquiry Notice – when prospective purchaser hears or observes something that would cause and ordinarily prudent person to inquire further – if such further inquiry would have uncovered an unrecorded claim, the purchaser is deemed to have notice of it
· Visiting the property
· Common scheme of development/plans – such that neighboring properties were conveyed by a common grantor
· Harper v. Paradise – race/notice jdx - 1922 deed to Harper is a life estate with remainder in her children – lost and not recorded.  1928 deed to Harper is an FSA which refers back to the lost original deed – Harper uses for collateral & defaults, property foreclosed and sold down the chain to Paradise.  However, b/c 1928 deed specifically refers to 1922 deed, there can be no BFP’s b/c they had notice of the previous deed and should have inquired further, and therefore the remaindermen of the 1922 deed win.
· Mother Hubbard Clauses – describes the conveyance of different tracts of land generally, rather than specifically identifying each
· Such a clause will always be a valid description of the property conveyed as between grantor and grantee.
· BUT as to SUBSEQUENT purchasers:
· Such a clause will not be sufficient constructive notice to a subsequent purchaser if it does not describe the land conveyed with sufficient specificity to that the specific land conveyed can be identified 
· Such a clause will be sufficient if it identifies the property or affords the means of identification within the instrument itself or by reference to other instruments of record
· Luthi v. Evans – D conveyed to 3rd party and recorded deed stating 6 properties with specificity and a Mother Hubbard Clause with respect to all other properties in area.  Then D conveyed one of the unnamed properties to P.  Court held that such a general statement was not sufficient to give constructive notice to a subsequent purchaser 
· Chain of Title Problems 
· When doing a title search, it is the responsibility of the grantee to ensure that the chain of title in their deed is complete.  If not, despite the fact that the deed is recorded, will have no effect b/c subsequent purchaser cannot see it in a title search b/c chain of title is incomplete
· Board of Ed. Of Minneapolis v. Hughes – Hoergers deliver deed to Hughes but leave grantee name blank.  Hoergers execute and deliver deed to D & W but don’t record.  D & W execute and deliver deed to Board of Ed. And it is recorded.  Then Hughes signed and records deed.  Then D & W record deed from Hoergers to D & W.  
· Since Hughes deed did not become operative until after Hughes signed it, Hughes is actually the subsequent purchaser and as such any recording statutes will protect him.
· While the deed from D&W was executed and recorded prior to Hughes’ recording, there was no way for Hughes to have notice of their ownership b/c the deed from Hoergers (Hughes’ grantor) to D&W was not recorded.
· In race/notice jdx, then, Hughes was the subsequent BFP, recorded first and had no notice
· In race jdx – Hughes was the subsequent BFP and despite recording 2nd, since no clean chain of title for others, Hughes still gets it
· In Notice jdx – Hughes had no notice of the other conveyance and so is protected by statutes
· A subsequent purchaser from the common grantor acquires title subject to the restrictions in the deed to the earlier purchaser of the subdivision.
· MAJORITY RULE - In a subdivision plan, the purchaser must look into prior conveyances from the original grantor to other lots in the subdivision to check for restrictions or easements. Cannot be safe if the title examiner ignores any deed given by a grantor in the chain of title during the time he owned the premises in question.
· Minority rule – since the restriction is not in the chain of title, there is no constructive notice
· Guillette v. Daly Dry Wall - The D’s deed referred to a recorded subdivision plan, and the deed to the Guillettes referred to the same plan. Because both deeds referred to the same plan, it was not impossible for the D to check into the deed to see what the restrictions of that plan were.
· O conveys to A.  O conveys to B and B records.  A records.  B conveys to C who records.  Who has claim to title?  A or C? - SPLIT
· 1) purchaser is not bound to examine record after the date of a recorded conveyance to his grantor to see if preceeding grantor conveyed to another grantee who failed to record prior to BFP’s purchase 
· 2) purchaser is bound to examine record before and after the date of recorded conveyance – since it is recorded, it gives constructive notice – this approach GREATLY increases the cost of title searching.

· Legislative Control of Land Use
· Law of Nuisance – part tort (b/c liability arises from negligent/wrongful activity)/part property law (b/c liability is for interference with the use and enjoyment of land)
· GENERAL RULE – one should use one’s own property in such a way as NOT to injure the property of another
· Analysis:
· Is there a nuisance? – is there a behavior on the land that interferes with the use and enjoyment of another of their land?
· P must have an interest in the land
· Use and enjoyment must be of an ordinary kind, not extraordinary sensitive use
· E.g. light interfering with movie-projection is not nuisance b/c extraordinarily sensitive use
· Intentional private nuisance – if it is intentional, courts are concerned with the reasonableness of the conduct (liability exists when conduct is unreasonable under the circumstances)
· Intent – purpose or knowledge with substantial certainty(know or should know) that the conduct will cause harm
· Look at reasonableness
· Traditional approach – focuses on the harm to the plaintiff
· Restatements – balancing of the Utilities
· Balance of harm to Plaintiff if not treated as a nuisance (extent and character of harm, social value of P’s use, suitability to the locality in questions, burden on P of avoiding the harm) v. balance of harm to public and Defendant if treated as a nuisance (social value, suitability to the locality, impracticality of D’s preventing the harm)
· Character of the harm – must be SUBSTANTIAL INVASION
· Non-trespassory/intangible interference (if trespassory, then tort) – e.g. music, odor, chemical
· What about half-way houses? – courts are split
· What about SPAM emails? – can nuisance law, essentially applied to land, transfer into the realm of personal property?
· Aesthetic nuisance – unsightliness alone does not make a nuisance, unless for purpose of spite – what about aesthetic zoning regulations then? – if purpose of regulation is to prevent nuisance before it happens and cannot have aesthetic nuisance, why can you zone aestheticness? 
· Interference with use and enjoyment of another’s land
· E.g. – Morgan v. High Penn Oil Co. – P lives on 9 acres by oil refinery emitting noxious gases and odors for several hours daily.  Court held that – intentional, unreasonable and material effects on the use and enjoyment of P’s land .:. temporary damages and injunction to prevent such nuisance in the future.
· Unintentional private nuisance – liability exists where negligent, reckless or ultra hazardous – but if storing dynamite in storage, must first approach – so does it then become intentional? How does this interfere?
· Private v. public nuisance – where is line drawn? – depends on the theory you will argue as a plaintiff, 
· Private – interferes with the rights in the use and enjoyment of the land
· Public – interferes with a RIGHT COMMON to the GENERAL PUBLIC – can be brought by any member of the affected public but usually only if can show “special injury” – usually set out by statute, will likely be an injunction
· Spur Industries v. Del Webb Development – long time cattle ranch and developer starts buying up land closer to ranch (moving towards the nuisance).  To balance the operation of a lawful business from a KNOWING AND WILLFUL encroachment with the concern for public safety and so determine it to be a nuisance but require the developer to compensate the ranch for having to move away
· What should the remedy be?
· Damages or injunctive relief?
· Balance of the Equities – balance the harm to the plaintiff of not granting injunction against the utility of the D’s conduct/cost to D and public interest of granting the injunction versus merely awarding damages – are they looking at the utility of D’s conduct or cost to D?
· If utility of D’s conduct/cost to D and public interest outweigh the cost to P of not granting injunction, then damages will be awarded
· Temporary damages – all damages suffered up to time of suit
· Permanent damages – one time payment for past and future harm resulting from nuisance
· Permanent damages are allowed where the loss recoverable would obviously be small as compared with the cost of removal of the nuisance and where the nuisance is of such a permanent and unabatable character that a single recovery can be had, including the whole damage past and future resulting therefore
· Procedural issues
· By deciding who gets the rights/wins/what is/isn’t a nuisance, the courts are practically distributing wealth
· E.g. – cost of abatement is $50 and cost to P is $100 – purely economic world, P will probably pay $50-100 to make D stop
· E.g. – cost of abatement is $100 and cost to P is $50 – purely economic world, the nuisance will not stop
· Under nuisance law, 
· If the court states there is no nuisance, then essentially giving a RIGHT to D to continue the nuisance, thus giving D $50 – enriching D
· If the court states this is a nuisance and grants an injunction, then essentially giving a RIGHT to P and giving P $50, enriching P
· 4 remedial resolutions once it is determined to be a nuisance:
· 1) allow the activity to continue by denying all relief
· 2) abate the activity in question by granting injunctive relief (Morgan & Estancias)
· 3) allow the activityto continue if the defendant pays damages (Boomer – cement co.)
· 4) Abate the activity if the plaintiff pays damages (Spures) – would not be a nuisance but for the behavior of the plaintiff
· Nuisance law only takes effect once a nuisance comes into being and so the law transitioned into other, more efficient ways of control land use
· Cases
· Estancias Dallas Corp v. Shultz – first determined that the jet engine sounding A/C unit put in by Estancias was a nuisance and then, must decide whether to give injunction or $ damages.  Cost to change would be $150-200K.  Court held to award injunction b/c no real public interest is harmed by it and the unreasonable substantial invasion to P outweighs the cost to Estancias
· Note – if limited to damages – D would only reduce the noise if the damages award was more than the cost to fix.  If not more, then D would pay damages but continue with the noise and P would perpetually have to sue to recover for temporary damages
· Why are permanent damages not an option here?
· Boomer v. Atlantic Cement Co – D is large cement plant that emits dirt, smoke and vibrations so strong that crack foundations.  Court was concerned about its institutional incompetence in declaring environmental concerns for the state of NY but want to give justice so declare it a nuisance but on the question of remedies, given that cement factory provides a social good in providing cement, 300 jobs and would cost D, at a minimum, the $45MM it cost to build the plant, this far outweighs the cost of not providing an injunction to the Plaintiff (court will not look at cost to others in the neighborhood b/c didn’t come in as Plaintiffs and it is the role of the courts to resolve individual controversies)
· Dissent – majority is essentially condoning/licensing a continuing wrong so long as they pay people off
· Law of Servitudes – purpose is to increase the total value of all parcels involved but the effect is to burden one parcel of land for the benefit of another(others)
· essentially legal theories of enforcement – how to enforce private promises and to whom/how far do they extend?
· Appurtenant – dominant estate and servient estate
· In Gross – servient estate but does not benefit a dominant estate, but gives the right to a particular person
· Easements – NON-POSSESSORY INTEREST IN LAND - positive promises that can be conveyed and can be FSA, FSD, life estates or other finite estates – subject to the SOF and exceptions to SOF, as well as being created by implication or by prescription
· Easements v. license – license is an oral or written permission to do some act on the land that otherwise would be a trespass
· Generally revocable
· 2 exceptions to revocability
· License is coupled with an interest in the land
· License can become irrevocable if estoppel is shown
· Holbrook v. Taylor – Taylor gets permission to use road, it’s been used before, it’s the only access to the property, builds a home, spends $ to improve the road and continues to use but when asked to put permission in writing, Holbrook refuses.  Court held that it was not an easement acquired by AP b/c permission, not under claim of title but instead  that it was a license made irrevocable due to equitable estoppels – Taylor relied on the permission to build home – Holbrook in better position to state that road is his, encourages efficient use of land
· Express easements
· Creation by Express Grant –usually stated in the deed when the grantor conveys a part of their parcel/lot to the grantee and also grantee a right of way over the grantor’s property
· Creation by reservation – usually stated in the deed as grantor conveying parcel to grantee but reserving a right of way for grantor over grantee’s property
· Reservation of easement for 3rd party – traditionally not accepted b/c cannot reserve an interest for someone who is stranger to the title
· Modern rule – can be reserved for a 3rd party and to invalidate it would unjustly enrich the grantee(or subsequent grantees) at the expense of the grantor who discounts the price based on the reservation of such easement
· Williard v. First Church of Christ – grantor sold 2 lots to grantee with express reservation of easement on 1 lot to the church across the street for parking.  Grantee then conveyed to Willard who sued to quiet title against the church.  Court upheld the easement for the above modern reasons.
· Reservation v. exception? Do we need to know
· Implied Easements
· By existing use – based on quasi-easement – that an owner of a single property can use one part of the land for the benefit of another part of the land so that when the parts are severed, an easement may be implied
· Elements
· Common ownership followed by severance
· Existing apparent and continuous use – continuous, not sporadic, and should be apparent to the grantee and existed prior to 
· Reasonable necessity of the use – if the land may be used without an easement, but cannot be used without disproportionate effort and expense, an easement may continued to be implied on the basis of necessity alone
· Van Sandt v. Royster – Baily has large tract of land, divides into 3 plots and deeds to 2 others under general warranty – free and clear of all encumbrances
· Common ownership followed by severance
· Existing apparent and continuous use – sewage line used continuously and grantee should have known b/c already preinstalled sewage line under his house .:. put  on inquiry notice, at the very least
· Reasonable necessity of the use – while later on, the dominant property could have been used without the easement (reroute the sewage), it cannot be used without disproportionate effort and expense due to having to reroute the sewage, therefore necessary
· Easement by Necessity
· Elements
· Common owner severes the property
· Necessity for egress and ingress existed at the time of the severance (the severance of the allegedly servient land caused the necessity)
· Easement is strictly necessary for egress from and ingress to the landlocked parcel – not merely for convenience
· Even if an alternate route is technically available but the alternate way goes over unusually inhospitable terrain
· DOES NOT REQUIRE PRIOR USE
· Othen v. Rosier – Hill conveys 100 acres to Rosier adjacent to a public road, then conveys 60 acres to Othen (land-locked), then conveys further lands to both.  Court held that not easement by necessity b/c:
· While common owner severs the property,
· Necessity for egress and ingress DID NOT EXIST AT TIME OF severance b/c at time of severance of parcel to Rosier, Hill still had access to public roads in other areas.
· NOT NECESSARY BUT MERELY CONVENIENT – there were still other accessible points to public roads
· Easement by Prescription
· Elements
· Actual use – requires physical presence on the servient estate
· Open and notorious use
· Hostile USE under a claim of RIGHT (not claim fo title)
· Continuous and uninterrupted use
· For the statutory prescriptive period
· MERGER doctrine – if the dominant and servient land come under single ownership, all pre-existing easements are extinguished – does this apply to express and implied easements? And does it require that they own the same estate?
· Scope of Easements – misuse of an easement is a trespass and usual remedy is an injunction, although sometimes can be $ damages
· Once an easement is created for a dominant estate, an owner of the dominant estate cannot proceed to use the easement for other adjoining parcels 
· In determining whether an easement has been misused or whether to grant a change in use of the easement, the court looks at:
· intent of the parties
· language of the deed
· how they used the property at time easement was given
· use of neighboring properties
· zoning laws in the area
· have there been any injunctions in the past and for what?
· whether change in use was reasonably foreseeable by the parties
· and whether the increase will unreasonably burden the servient tenement
· Exception: Brown v. Voss – Brown had easement for ingress to and egress from parcel B over Voss’ parcel.  Brown purchased adjacent parcel and began improvements which Voss allowed for a period of 1 year at a cost of $11K.  Court held that while it did constitute a violation of the scope of the easement, b/c Voss allowed Brown to rely for 1 year at $11k, and b/c trial court restricted use of combined parcels to same use as original parcel, no future harm would flow to the Voss.  Therefore, injunction denied. 
· Termination of Easements
· Expiration by its terms – if explicitly limited in time
· Merger – of dominant and servient parcels under unified ownership
· Release written by dominant tenement – subject to SOF and requires a writing or an exception
· End of necessity in “implied from necessity”
· Estoppels terminated when licensee recoups improvement costs or when servient owner relies on representations made by owner of easement
· Misuse of easement
· Prescription – can end by abandonment upon non-use during the statutory time
· Destruction of servient estate
· Condemnation/Eminent Domain power – if the govt. exercises its eminent domain power to take title to a fee interest in the servient estate for a purpose inconsistent with continued existence of the easement
· Defeasable – expires when the condition occurs
· Abandonment  - not merely non-use but also CONCLUSIVE & UNEQUIVOCAL manifestation of either a present intent to relinquish the easement or a purpose inconsistent with its future existence
· Presault v. US – Rails to Trails Act to convert RR tracks to pubic natural trails to preserve discontinued rr corridors for future RR use AND permit public recreational use.  Court first held that these were easements b/c when a RR acquires an estate in land for laying track, the state acquired is no more than that needed for the purpose (regardless of the form of transfer).  Then held that since R stopped operation in 1975 and did nothing to reinstitute service (actually taking apart some of the track), constitutes a conclusive & unequivocal manifestation of present intent to relinquish & purpose inconsistent with its future existence, therefore abandonment in 1975.  Additionally, since the use as a public trail is not a reasonably foreseeable change in the scope of the easement, constitutes a misuse of the easement.  In creating the public trails, essentially constituted a taking b/c not within scope of original easement and original easement was abandoned.
· Covenants – promises to allow others to do things on your land, affirmative promises as to one’s own responsibilities, negative promises
· Affirmative v. negative covenants
· Affirmative covenant – requires owner of the burdened estate to perform some act or to pay money
· Negative covenant – restrict or prohibits the uses that can be made of the burdened property
· Real covenants – depend on the fact that people succeed to particular estates in land
· Successive owners of benefitting parcels can enforce the preceding promise again the burdened land even if they have a smaller estate than the original owner
· Successive owners of servient parcels can only be held to the promises of their preceding owners if the successive owner has the same estate in land as the preceding owner
· Elements:
· Intent to bind successors
· Must touch and concern the land
· Successors must have notice
· Privity of estate – horizontal and vertical privity
· Damages – monetary relief or injunction
· Creation of a real covenant - subject to SOF – even if only grantor signs it, if grantee accepts the writing, then bound by such acceptance
· Equitable servitudes – do away with all the technical problems with real covenants
· Not concerned about privity or type of estate
· Elements
· The parties intend to bind successors
· A subsequent purchaser has actual or constructive notice of the covenant
· That the covenant touch and concern the land – either negative or positive covenant that directly affects the uses to which the land can be put and substantially affects the value
· Must affect the legal relations of the parties to the covenant as owners of particular parcels and not merely as members of the community in general
· Caullet v. Stanley Stilwell & Sons – D covneys property to P for $4k and covenant that will have D construct the original dwelling or building.  Court holds that this covenant does not touch or concern the land b/c there is not both a benefitted and burdened property but the covenant only benefits D, personally
· Existence of a dominant estate is essential to the validity of the servitude
· When the benefit is in gross, will not be held to run with the land – don’t want to unnecessarily burden property ownership if there is no benefit to adjacent lands
· When the burden is in gross, may still be considered to run with the land
· Must influence the occupation, use or enjoyment of the premises
· Vertical privity only – Property Owners’ Associations have implied vertical privity b/c essentially assigned the responsibility of representing the interests of those who have benefitted parcels through vertical privity and therefore can enforce equitable servitudes
· Adverse Possessors do not run in privity at all
· Damages – injunction
· Creation of an equitable servitude - can be interests in land and while may be in writing, in certain situations can be implied
· Implying reciprocal negative covenant – if an owner of a subdivision extracts a promise from a plot in the subdivision, courts will imply a reciprocal promise on the part of the owner with respect to all other lands owned such that if sells other parcels in the subdivision, the courts will imply that same reciprocal promise on those parcels as well, whether or not they are stated in the deeds. 
· As such, when doing a title search on one’s own parcel within a subdivision, must ensure that there are no covenants on other parcels in the subdivision
· Also, arguably inquiry notice – look at how other parcels are being used
· Sanborn v. McLean – Mclean wants to put gas station on parcel and has no restrictive covenant in his deed, although deed states that it is part of a subdivision in which another parcel previously was conveyed with a restrictive covenant of single family residence only.  Court held that by requiring the restriction on that one parcel, owner of subdivision made an implied return promise that other parcels would be used in such a way and therefore, implied a reciprocal negative covenant
· Common Interest Associations – each individual unit is owned separately in fee simple.  The rest is owned in fee simple as common areas and owned as tenants in common.  Governance is established by a declaration of condominium that is recorded before the first sale is made, providing all dues, rules, etc.  Each purchaser, by accepting a deed, becomes an association member and must abide by its covenants, conditions and restrictions
· Supreme court held that restrictions appearing in the originating document have a very strong presumption of validity – trend is to strike down original covenants only if they are arbitrary or violate a public policy or a constitutional right
· Neponsit v. Emigrant – privity of HOA & touch and concern the land
· establishes that HOA’s can enforce covenants and equitable servitudes on behalf of the other owners of benefitting lands who are in vertical privity & that covenant to pay (affirmative covenant) does touch and concern the land  b/c touches and concerns the parcel owners undivided interest in the common areas and constitutes a promise as to how the parcel owner will use those areas. 
· POCONO SPRINGS v. MACKENZIE
· Nahrstedt v. Lakeside Village Condo Assoc – restriction on cats and dogs in the founding documents of the development yet P purchases condo and moves in with 3 cats.  Argues that should not apply in her particular circumstances.  Court holds that will not uphold the covenant only if arbitrary and unreasonable (something that doesn’t affect the land, related to health, safety of the residents in the association)
· Court wants to protect judicial efficienty, interests and expectations of other owners, keeping HOA costs down
· MOST deference shown to pre-existing covenants in the original deed
· A little less deferential to subsequent covenants decided by the HOA
· If a covenant cannot be enforced under a real covenant theory, then will likely be enforceable under an equitable servitude theory
· Tulk v. Moxhay – establishes equitable servitudes – Moxhay through mesne conveyances received property with covenant to maintain properly a garden but wanted to build on it.  Tulk was original owner of it and parced out his land keeping one of the surrounding plots.  Court held that because original intent of parties was to have covenant run to successive owners, equity requires that the covenant be upheld despite there not being horizontal privity between Tulk and Moxhay b/c otherwise unjustly enrich Moxhay at expense of previous owners who sold at discounted price b/c of covenant.  Additionally, Moxhay had notice of it and knew received at discounted price for that reason – hence EQUITable servitude.  
· Termination of covenants
· Merger – if burdened and benefitted property are acquired by a single owner the covenant/servitude terminates
· Release – all owners of the benefitted properties can grant a written relase to the owner of the burdened estate
· Rescission – landowners can execute a document rescinding the covenant so that the covenant no longer binds any property – effective only if all persons with standing to enforce the covenant join in executing the document
· Abandonment – occurs when such a high number of landowners in an area violate the common covenant that between their unclean hands and acquiescence, the covenant becomes unenforceable by any benefitted landowners – violations must cause such a SUBSTANTIAL change in the neighborhood that the original purpose of the covenants has been subverted
· Changed conditions – covenants can terminate if the conditions IN the neighborhood have so changed that the covenant no longer serves its intended purpose – conditions on land outside the neighborhood are irrelevant even when the external conditions make some “border” lots poorly suited for their allowed uses
· Western Land v. Truskolaski – 40 acre subdivision with restriction for only single family homes.  Conditions around the subdivision have changed dramatically due to development, population growth, commercial development close to subdivision, expansion of main roads.  D wants to build a supermarket on one plot.  Court held that conditions outside the neighborhood do not sufficiently frustrate the purpose of the covenant as still provide for safety for children, quiet, tranquil area to raise family in, therefore, not sufficiently changed conditions to terminate the covenant
· Rick v. West – Rick owns 62 acres, sells one to West with covenant of single family homes only then, believing that rezoning sold to developer but West refused to consent.  Court held that not enough evidence of changed conditions and since Rick elected to promote a residential development, must honor it.
· Zoning – came into play to handle massive urbanization and industrialization of cities to prevent harmful effects before they arose
· Purposes
· To prevent incompatible uses from occurring (thus reducing nuisance)
· To increase property values by minizing use conflicts, increasing property tax base
· To channel development into patterns that may serve larger social goals
· Euclidian zoning – zoning from highest (single family residential) to lowest use (industrial, may exclude residences b/c of how nuisance-like the industrial uses are) but cumulative where higher zoning buildings are allowed in lower zoning uses
· Village of Euclid v. Amber Realty Co – court held that the zoning ordinance in its general scope is constitutional because it is a valid exercise of authority intended to benefit the general welfare (segregation of residential, multi-family, commercial, industrial allows better provision of fire, safety, security to the community).  Court did state that when applied to a particular parcel, it may reach a point where it is arbitrary and unreasonable but that there are certain procedures set in place to handle variances and exceptions***apartments are a mere parasite
· Zoning power is constitutional and municipal authority comes from the POLICE POWER OF THE STATE & FEDERAL GOVT. TO PROTECT THE HEALTH,S AFETY, MORALS AND GENERAL WELFARE OF THE CITIZENS
· States empower municipalities through ENABLING STATUTES – the Standard State Zoning Enabling Act
· creates a process/administrative structure – zoning boards/planning commission and a board of adjustment to enforce and take complaints
· zoning ordinances must be in relation to the comprehensive plan – statement of the local govt.’s objectives and standards for development, based on surveys and studies to determine the best development for the general welfare
· nonconforming uses – general rule – nonconforming uses can continue until they end on their own, by their own natural causes unless nuisance?
· Allow variances due to previous use
· Allow exceptions within a zoning scheme
· Court have a deferential policy  - the promulgation of a zoning ordinance by the municipality is presumptively valid if it is not unreasonable or arbitrary 
· courts use rational basis test –  if there is a rational relationship b/wn police powers and zoning, the ordinance will stand.  Even if fairly debatable, but appears to be a rational basis, it will likely be held valid
· the ordinance must be sufficiently definite, otherwise void for wagueness.  If vague, it would cause arbitrary enforcement
· Zoning laws must function to protect the (health, safety, morals) general welfare of the community
· Cannot zone when arbitrary and does not further the general welfare and public interest
· When zoning ordinance is applied to particular parcel, it may reach a point where it is arbitrary and unreasonable
· Aesthetic Regulation  - there is a split in the jdx but many courts hold that even though beauty is subjective, aesthetic land use regulations are just to prevent lower property values.  Architectural review is one such control  
· State ex. Rel. Stoyanoff v. Berkeley – court held that aesthetic provision of the land use regulations was valid because aesthetic uniformity of the neighorbhood was rationally related to the general welfare in that affected the property values of the adjoining property owners, tax base of the community is affected and public suffers economically as a result .:. valid exercise of the police power
· Sign restrictions - A municipality may not enact a blanket prohibition against signs on residential property.  Signs are clearly a form of expression protected by the First Amendment.
· However, they do implicate the rights of local governments police power, as they take up space and may obstruct views.
· Therefore, local government does have some regulatory power over sign placement.  Any regulation of this nature, however, will have to walk a fine line between legitimate health and safety concerns and freedom of expression.
· City of Ladue v. Gilleo – anti-war signs
· If you regulate too little, it’s discriminatory
· If you regulate too much, infringe on 1st amendment freedom of expression
· Exclusionary zoning – zoning regulations that essentially make it impossible for lower income families to live in the neighborhood, or some other protected group – what other groups?
· NAACP v. Mount Laurel – mount laurel had zoning laws that made it essentially impossible for low income families to move into the entire municipality.  While Mount Laurel argued that it was for the general welfare, the court held that it’s definition of general welfare was too narrow.  A municipality is delegated police power by the state and when the state uses it’s police power, it is for the benefit of all of its citizens.  Therefore, when a municipality is exercising its police power that has substantial effect outside the municipality, on the general welfare of other citizens of the state, then must take those other citizens’ general welfare into account, proportionately
· THERE IS AN AFFIRMATIVE RIGHT TO LOW INCOME HOUSING
· The exclusion for housing for the poor is contrary to the “general welfare”
