Property – Petherbridge Fall ‘07

I. The Acquisition of Property Rights

a) Property by Capture/First in Time

i) Majority Rule - Property rights in animals established by depriving wild animal (ferae naturae) of its liberty without abandoning pursuit; clearer rule (Pierson v Post – whose fox is it?)

(1) Logistics

(a) Pursuit alone does not give you rights to the animal

(b) Idea of reasonable time without abandoning the kill.
(i) Example – If you trap an animal and you let it stay there for an unreasonable amount of time, someone else can come and take it.

(ii) Example – you set a trap and you always return every week.  That week can be considered a reasonable amount of time.  If it was every month, it can be considered an unreasonable amount of time passing and it would be considered as abandoning your pursuit.

(c) If you trap an animal and it escapes, it becomes fair game.

(2) Policy reasons
(a) Easier to apply for courts - It is cleared and minority rule will bring too many factors to consider (how close they have to be, etc)

(b) Easier to apply for hunters - Reduces disputes between hunters

(c) Promotes innovations in hunting - Leads to interest in getting better at hunting; ex ante (earlier in time) improvements in weaponry, tactics, etc.
(d) Promotes transactions - Buyers can know that there is less dispute as to who owns the kill.

(3) Exceptions

(a) Constructive possession (Rationae Soli) – owner of land has superior possession over capture occurring on the owner’s land.

(i) But you cannot use self-help to get animals back; through courts

(ii) Policy – discourages trespass

(b) Animus Revertendi (domesticated to return to land) – If an animal has a tendency to return to your property, it is yours.  If they kill it, you have the rights to the corpse.

(i) Policy - courts see there is social value in domesticating animals
(c) Rule of Increase – owner of the mother has possession over the offspring.

(d) Minerals ferae naturae – gases and oil can be under numerous properties.  Rule saying first to drill owns property over it causes problems of over consumption, not being able to store in ground in fear of “escape” so there can be injunctions limiting how much can be pulled out (like hunting licenses that limit hunting)
ii) Minority rule – “reasonable prospect” of capture is enough to acquire the animal.  Using the custom of hunters or sportsmen would lead to this rule.

(1) Policy Reasons
(a) A rigid rule can lead to injustice.  May want exceptions for outlying fact patterns.

b) Theories of Property Rights

i) Blackstone’s Occupancy Theory – natural rights driven; principle of 1st in time
(1) Setting:  no one owned anything and people took what they needed.

(2) Transient property – you have rights to it because you’re holding it, if you set it down, it’s no longer yours.
(3) Problem – need more permanent rights; you don’t want to be hoarding your property all the time.

(4) Policy – leads to innovations such as farming, etc.

ii) Locke’s Labor Theory – natural rights driven (justification for occupancy theory)
(1) Idea that you have property in yourself and your work. If you put your work into something in its natural state, it is yours

(2) Problem – pouring Pepsi into Pacific Ocean, it is mine? Wealthy people have others work on their land.

iii) Demsetz Economic Theory – property rights come into existence when it becomes economical for them to exist.  They internalize externalities caused by communal property.
(1) Externalities – harm that flows to outside of ones own property that owner doesn’t take into account. (air pollution, chopping down communally owned trees, etc)
(a) Tragedy of the Commons – overly using common property because the costs lie to the other members of the commons.

(i) cutting down tree in community will deprive others of trees, however, as prices for trees go up, the cutting down increases because everyone wants to make money; too little property rights

(ii) Leads to over-consumption

(b) Tragedy of the Anti-Commons – The ability to exclude others from your property can make thing inefficient by increasing transaction costs for cooperation.

(i) 100 pieces for laptop, each person owning each piece, if you get 99 people on board, that last one can get a lot more money for his piece; too much property rights
(ii) Leads to under-consumption

(c) Coase Theorem – If there are no transaction costs, the effective outcome will arise regardless of who has property rights.
(i) Transaction costs – finding out who is affected by externality, getting together, discussing strategy, implementing strategy, etc.

c) Property by Creation/Intellectual Property
i) What is protected as IP
(1) News is not copyrightable.  But courts will assign gathered news as quasi-property while it has its value because it promotes investment into the collection of property and deters unfair competition (AP v INS – stealing news)

(a) Rationale – where a company has expended resources in gathering news and information, the owner can exclude others from copying it until its commercial value has passed away.

(b) Courts try to promote competition, but try to deter unfair competition.  Quasi-property is a way to deter.

(c) Policy – News is good for society; there would be no incentive in gathering news if there was no protection such as this.

(2) Generally, if you don’t get a patent or copyright, people can copy your item.  
(a) Majority rule – “In the absence of some recognized right at common law, or under the statutes…  a man’s property is limited to the chattels which embody his invention”

(b) Imitations promote competition which make things cheaper and stimulates ideas and improvements (Cheney Bros. v Doris Silk – wants to patent patterned fabric for season)
(3) A balance needs to be reached between a lack of protection (which doesn’t give much incentive for innovations and production) and granting someone monopoly over something.

ii) Copyrights - Original works of authorship fixed in any tangible medium of expression; doesn’t cover idea, procedure, process, system, method of operation, concept, principle, or discovery.

(1) Reasoning – Purpose is to promote the progress of science and useful arts, not to award authors.

(2) Facts are not copyrightable.  Compilations of facts are copyrightable, but the protection is very thin; arrangement must show a minimum level of creativity and originality (Feist v Rural – phonebook conglomerate)

(3) Ideas are not copyrightable. (Baker v Selden – bookkeeping table)

(4) Merger Doctrine – idea that when ideas and expressions are so connected that they are in a sense inseparable; when ideas and expression merge to the point where there is not other way to express the idea, it is not copyrightable (Morissey v Proctor & Gamble – sweepstakes rules)
iii) Patents

(1) 35 U.S.C. § 101 - Inventions patentable:  Any new, useful and non-obvious process, machine, manufacture, or composition of matter, or any new and useful improvement thereof.  Must be new, useful and non-obvious
(a) Excludes others from selling your product for 20 years
(b) Elements

(i) Patentable subject matter

(ii) Novelty

(iii) Utility

(iv) Non-obviousness

(v) Enablement

(c) Benefits

(i) Encourages people to create by adding incentives for protection

(ii) Promotes disclosure of information – people might hold out on it to keep the secret

(iii) Competitive advantage in the country – people from other countries want to be protected by such laws so they come here to bring their innovations.
(d) Costs

(i) Threat of a monopoly

(ii) Administrative costs – having a patent office, expensive litigations, etc.

(iii) We’re paying for something we don’t need to; people will still invent things whether they are protected or not.

(2) Cannot patent natural phenomena even if it is a combination that is useful (Funk Bros. v Kalo – combined bacteria to make it easier to farm); abstract ideas and laws of nature are not patentable.
(3) Physically altering something in nature to be something new is patentable (Diamond v Chakrabarty – Bacterium injected with plasmids); anything made by man is patentable because it is a product of human creativity that you can get property in.
(a) This case gave more incentive for the start of a pharmaceutical industry.

(4) Process of purifying naturally occurring chemicals and purified chemicals are patentable; changing something to become commercially useful or valuable that wasn’t before is patentable (Parke Davis v HK Mulford – Adrenaline)

(5) Algorithms are not patentable because they occur in nature, but the process of using algorithms in a new way is patentable(Diamond v Diehr – rubber making)

d) Property in oneself

i) Conversion allows you to get whole market value for lost property

(1) Conversion – depriving owner of property without permission or justification

(a) 3 elements – possession, ownership and interference.

ii) Majority opinion - People do not have property over their own cells or excised body parts (Moore v Regents – his cells worth a fortune)

iii) Minority opinion – There is property in cells, but all property doesn’t have to be the same, it can be thought as a bundle of rights, you can have some and not others:

(1) Right to possess 
(2) Right to use property

(3) Right to exclude others from the property

(4) Right to dispose of property by sale/gift (right to alienate)
II. Adverse Possession – Subsequent acquisition of property
a) Elements

i) Actual and exclusive possession of land – possessor doesn’t share with others and actually occupies it
(1) Boundaries – tells you what land you actually get

(2) Ejectment – owner must have the ability to eject you or the statute of limitations does not start running

(3) Color of Title – Claim founded on a written instrument (a deed, will) or a judgment or decree that is for some reason defective or invalid.

(a) Constructive Adverse Possession – reaches not only the part of the premises actually occupied, but the entire premises described in the deed.

(i) Exception – will not work if the other part of the land is being occupied by the legitimate owner; if there are 2 owners of the lot mentioned on color of title, if the land is not occupied by adverse possessor, that person does not have rights to eject, therefore, that person’s land would not be granted to the adverse possessor.

ii) Open and Notorious - A reasonable owner should know you are there; give owner notice to be able to eject the adverse possessor.
(1) For minor encroachments, the true owner must have actual knowledge of it to be open and notorious (Mannillo v Gorski) – sneaking onto a large plot of land and living on a small portion near the boundary of a property is not open and notorious.
iii) Hostility/Adversity - You cannot have permission to be there or else it won’t work

(1) Conceding that it isn’t your land doesn’t fulfill this requirement (Van Valkenburgh v Lutz – traveled way)

(2) When there is a minor encroachment, it can be difficult to establish this element

(a) Maine Rule – If the encroachment is through ignorance, inadvertence, mistake, the indispensable element isn’t there.
(i) Promotes lying because if you didn’t know, you would not get the land; can encourage conflict

(b) Connecticut Rule – It doesn’t matter if it is a mistake, the very nature of entry and possession is an assertion of title.

(i) This is more of an objective standard; easier to prove. (Mannillo v Gorski – extension of staircase)

iv) Continuous adverse nature throughout statutory period– no gaps

(1) SOL depends on jurisdictions – generally urban areas shorter, rural longer.

(2) Tacking – including the years that you spent on the land as well as the previous owners to establish continuous possession

(a) American Law - requires privity when transferring between owners to establish tacking (Howard v Kunto – Beach property with wrong lease)

(i) Privity – the relationship when 2 parties have legally recognized interest in the same land
(b) English Law – statute starts to run when the adverse possession begins and as long adverse possession isn’t broken, it makes no difference who continues it

(3) Continuous in terms of ordinary use – i.e. there is no gap when the summer houses aren’t being used when it is not summer (Howard v Kunto)

(a) Leaving under threat of force and returning to fulfill SOL for adverse possession is excused – courts don’t want to encourage conflict

b) Policy reasons

i) Encourages use of property

ii) Penalized non-use

iii) Quiets title – clarifies who owns the land
iv) Efficiency – transaction costs get cleaned up

v) Reward for possessor – he is someone who is using the property, hopefully for good

vi) Gets rid of stale claims.

c) Exceptions

i) Disabilities – the statute of limitations is extended if the true owner has a disability (i.e. mentally insane, under age of majority, etc.) usually 10 years
(1) Disability must be present when cause of action starts to accrue or is immaterial: unsound mind, imprisonment, a minor.
(a) You cannot tack disabilities – it doesn’t matter if heir of true owner has a disability; also doesn’t matter if another disability develops later (only the disability that was in place before the cause of action starts.
ii) Adverse Possession Against Govt.

(1) Common law – adverse possession does not run against government

(2) Modern – A few jurisdictions allow adverse possession against government

d) Adverse Possession of Chattel (O’Keefe v Snyder)

i) Same elements of adverse possession of property except “open and notorious” requirement is difficult to establish

ii) 3 different theories

(1) Strict SOL – statute runs as soon as other person has the chattel

(a) Encourages theft

(2) Discovery Rule – statute starts running when the owner stops exercising due diligence or when she discovers who took it (CA, NJ) – MAJORITY RULE
(3) NY Rule – Statute starts running after owner demands for it back.
III. Possessory Estates & Future Interests

a) Possessory Estates – Words of purchase (who gets it)/Words of limitation (Duration of the rights transferred)/Conveyability (Transferability, Devisability, Inheritability)
(1) Words of purchase – Who gets it

(2) Words of limitation – Duration of rights

(3) Conveyability

(a) Transferability – transfer through inter vivos transfer

(b) Devisability – transfer through wills

(c) Inheritability – transfer through inheritance

(i) Heirs – next of kin when someone dies (living person has no heirs)
(ii) Issue – (Common law) children and children’s children, etc; (Modern Trend) also includes children out of wedlock, and adopted children
(iii) Ancestors – Parents
(iv) Collaterals – All persons related by blood that are not issues or ancestors – brothers, sisters, nephews, nieces, cousins, uncles, aunts.

(v) Escheat – bona vacantia (goods w/o owner); if no next of kin, goes to state.

i) Fee Simple Absolute – Theoretically lasts forever
(1) Words – (common law) To A and heirs; (modern trend) To A, To A in fee simple, To A forever, etc.

(a) Modern trend is that if there is doubt, courts will favor a fee simple (White v Brown – holographic will; “not to be sold” and has a remainder, but “to White”)

(2) Future interests – None
(3) Conveyability – transferable, devisable, inheritable

ii) Finite Estates

(1) Life Estate

(a) Words – To A for life, To A for life of B
(b) Future interest

(i) Reversion – if held by grantor after term of life

(ii) Remainder – if held by anyone else after term of life

1. Vested remainder – exist if remainderman is:

a. Born

b. Ascertainable (recognizable by name)

c. There is no express condition precedent in

i. Clause creating remainder or

ii. Preceding the clause creating remainder

d. Subject to partial divestment – when there the class can still be open (A’s children who reach 21)

2. Contingent remainder – All other remainders

(c) Conveyability – Only transferable

(2) Term of Years

(a) Words – To A for ___ years, To A from _____ to _____

(b) Future interest

(i) Reversion – if held by grantor after term of life

(ii) Remainder – if held by anyone else after term of life

1. Vested remainder – exist if remainderman is:

a. Born

b. Ascertainable (recognizable by name)

c. There is no express condition precedent in

i. Clause creating remainder or

ii. Preceding the clause creating remainder

d. Subject to partial divestment – when there the class can still be open (A’s children who reach 21)

2. Contingent remainder – All other remainders

(c) Conveyability – transferable, devisable, inheritable

iii) Fee Simple Defeasibles

(a) In CA, difference between FSD and FSSCS defeated by statute.

(1) FS Determinable – automatically ends at happening or non-happening of event
(a) Words – (1) FSA language (2) limited with durational language (so long as, while, until, during, unless)

(i) So long as, while, until, during, unless

(b) Future interest

(i) Possibility of reverter

(c) Conveyability – transferable, devisable, inhertitable

(2) FS Subject to Condition Subsequent – may end at grantor’s election at the happening or non-happening of an event
(a) Words – (1) FSA language (2) limiting words (but if, provided that, provided however, on the condition that (3) sometimes language saying that grantor may reenter
(i) But if, provided that, provided however, on the condition that
(b) Future interest

(i) Right of reentry or power of termination

(c) Conveyability – divisible and inheritable (not transferable)

(3) FS Subject to Executory Limitations

(a) Words – look like FSD or FSSCS except the future interest is not in the grantor

(b) Future interest

(i) Springing executory interest – cuts off possession of the grantor

(ii) Shifting executory interest – cuts off interest of someone else.

(c) Conveyability – transferable, devisable, inheritable.

b) The Rule Against Perpetuities (RAP)

i) “No interest is good unless it vests, if at all, not later than 21 years after some life in being at the creation of the interest”
ii) Apply to:

(1) Contingent remainders – must vest or fail to vest
(2) Vested remainders subject to partial divestment – class has to close or completely vest
(3) Executory interests – must become possessory
iii) Wendell Method of RAP

(1) Create – create a person that can vest or become possessory

(2) Kill – everyone that was in existence during the conveyance

(3) Count – 21 years and if there is a chance it doesn’t become possessory, the conveyance is invalid.
iv) RAP reform

(1) Cy Pres – looks at the conveyance and tries to rewrite it and doesn’t apply RAP as strictly

(2) Uniform Statutory RAP – wait-and-see rule; wait a certain amount of time (typically 90 years, low side is 50), look to see if it is vested yet, if not invalidate.
IV. Concurrent Interests
a) Types of concurrent interests

i) Tenancy in Common

(1) Separate but undivided interests in the whole
(2) May be conveyed by deed or will
(3) No survivorship rights

(4) Termination

(a) Partitions by courts

(i) Partition-in-kind – Physically partitioning the land and giving portions relative to each cotenant’s interest in the land

(ii) Partition-by-sale – Selling the land and splitting the proceeds according to each cotenant’s interest in the land.

(iii) Partitions-in-kind are favored over partitions-by-sale and courts will order a partition-by-sale under the conditions that:  (Delfino v. Vealencis – developer tries to get rid of garbage collecting cotenants)

1. Physical attributes of the land are such that a partition-in-kind is impractical or inequitable

2. The interests of all the owners would better be promoted by a partition by sale

(b) How would one partition a rocking chair (hypo) – partition by time and give survivorship rights

ii) Joint Tenancy

(1) Right of survivorship – if one tenant dies, it goes to the other tenants

(2) Four unities (essential for Joint Tenancy)

(a) Time – acquired or vested at the same time

(b) Title – Title must be acquired in the same instrument or same adverse possession (can never arise out of intestate succession)

(c) Interest – All have equal undivided shares and identical interests in duration

(d) Possession – Each must have a right to possession of the whole; one can give exclusive possession to the other

(3) Getting rid of any of these unities will end a joint tenancy and make it a tenancy in common.

(a) It used to be that there needed to be an uninterested “straw man” to transfer interest to (common law rule), but now, unilateral severance is possible without the use of an intermediary device (Riddle v Harmon) (Modern rule)
(b) 2 theories of mortgages affecting joint tenancy

(i) Title theory (Minority) – Giving a mortgage is like giving title and it severs joint tenancy
(ii) Lien theory (Majority - what we will use) – The mortgage is a lien, and it does not sever joint tenancy (Harms v Sprague)

(iii) American Common Law – mortgage dies with the death of the debtor joint tenant

(c) O ( A, B, C in joint tenancy – A(D (severs joint tenancy between A and B/C, but B and C remain in joint tenancy)

iii) Tenancy by the entirety – through marriage

(1) 4 unities of joint tenancy plus fifth unity of marriage
(2) Neither husband nor wife acting alone may break the right of survivorship by conveying to another.

b) Presumptions

i) English common law – favored joint tenancy (disliked division of land into smaller parcels)

ii) Modern times – favor tenancy in common and will construe ambiguous documents towards it.

c) Logistics of Cotenancy

i) Cotenancy and rent from the cotenant in possession

(1) Majority rule - A cotenant in possession doesn’t have to pay rent for the use and occupation of the property to the other cotenant unless there is an agreement or an ouster of a covenant.

(a) Ouster: physical rejection of occupancy - 2 fact situations

(i) Beginning of the running of statute of limitations on adverse possession (but the cotenant in possession must assert complete ownership and denial of the cotenancy relationship)

(ii) Fact situations making a cotenant responsible for rent:
1. Refusing a demand of the other cotenant to be allowed into use and enjoyment of the land.

a. Spiller v Mackareth – a lock on the door is not enough to be considered an ouster if the cotenant not in possession doesn’t ask for access.

(b) This rule might encourage partitions – which can be a good thing by selling and bringing it under one owner (makes it simpler)

(2) Minority rule – a letter demanding payment of rent is good enough to be obligated to pay rent

(a) Might be a better rule because majority rule might encourage physical confrontation

ii) Majority rule - A joint tenant may lease his interest in land and not violate a unity.

(1) Lessee will only have the interest of the lessor

(2) Non-lessor joint tenants do not have an action to cancel the leases made by the lessor join tenant (Swartzbaugh v Sampson – Walnut grove leased for boxing arena, wife does not approve)

(3) 2 competing ideas within majority rule

(a) Non-lessor joint tenant cannot eject lessee when lessor joint tenant dies. 

(b) Lease dies with lessor, because joint tenancy has rights to survivorship and the lessor no longer has possession upon his death.

iii) Accounting

(1) Rents – A lessor cotenant that collects rent and other payments arising from the co-owned land must account to cotenants for the amounts received.

(2) Taxes, mortgages - Cotenant that pays more for taxes, mortgages, payments and other carrying charges has a right to contribution from the other cotenants.

(3) Repairs – not going to obligate cotenant who did not pay for the repairs unless there is a separate agreement

(4) Improvements – interests of the improver are to be protected if this can be accomplished without detriment to the other cotenants.

(a) Physical partition of land will give the improved parts to the improver

(b) Or if impossible to do so, the land will be partitioned and the non-improver will pay an owelty equal to the benefits of the improvement,

(c) Partition by sale – awards the improver the added value from his improvement.
V. Landlord and Tenant

a) Types of tenancy

i) Tenancy of years – an estate with a beginning and end fixed from the outset
(1) Usually a calendar period is used (one year; two months)

(2) No need to give notice of termination; can move out whenever the specified period is over.

ii) Periodic Tenancy – tenancy for a fixed period that continues for succeeding periods (e.g. month to month, year to year, etc.) until either the landlord or tenant give notice of termination
(1) No fixed ending date; does not automatically terminate. 

(2) If notice is not given, it automatically runs into the next period

(3) Notice of termination required:

(a) Rule: Month-to-month leases require 1 month notice (Majority rule - notice terminates on final day of the period; e.g. notice on Sept 15 will terminate on Oct 31).

(b) Year-to-year leases require 6 months notice. 
(c) Common law – 6 months is maximum amount of notice required.

iii) Tenancy at will – an estate terminable at the will of either the landlord or tenant.
(1) Notice of termination required

(a) Common law (default rule) – no advance notice is required to terminate these leases
(b) Modern rule – notice should equal to the term of each rental payment

(2) Majority rule - When it looks like a tenancy at will but is only terminable by the tenant, it is a life estate. (Garner v Garrish)
(a) It cannot only be terminable by the landlord, language such as this will allow it to be terminable by the landlord or tenant (making it a tenancy at will)
(b) A contract will usually be construed against the drafter (in Garner it was the landlord) because he has more interest to do it right.

b) Assignments and Subleases
i) Rent Liability – rent liability is established when either of the two privities exist:

(1) Privity of Estate – A mutual or successive relationship to the same right in property as between grantor and grantee or landlord and tenant.  Tenant’s interest directly reverts back to the landlord due to a property relationship between the two

(a) A tenant and landlord are always in privity of estate if after the tenant’s lease expires his interest reverts back to the landlord.

(b) The lease need not expressly state rent liability.  Existence of privity of estate establishes such liability

(2) Privity of Contract – The relationship between the parties to a contract allowing them to sue each other. Establishment of a rent liability via a contract that expressly states rent liability

ii) Types

(1) Assignment – when a tenant conveys whole rest of the term, leaving no reversionary interest in the grantor or assignee; lessor transfers entire interest under lease

(a) L, T, T1 – T assigns to T1

(i) L still has privity of contract with T and can sue him for unpaid rent.

(ii) L has privity of estate with T1 and can sue him for unpaid rent

(iii) 3rd Party Beneficiary Rule - If T1 agrees to take all covenants upon himself from T, there is privity of contract between L and T1 also because L can enforce the contract between T and T1.

1. Therefore if T1 assigns to a T2, L can sue T, T1, or T2 for unpaid rent because he has privity of contract with T and T1, and privity of estate with T2

2. Note - “Giving all interest” does not refer to covenants

(2) Sublease – when a tenant grants an interest in the leased premises less than his own, or reserves to himself a reversionary interest in the term; if the lessee transfers anything less than the whole interest

(a) L, T, T1 – T subleases to T1

(i) L has both privity of contract and privity of estate with T and can sue him for unpaid rent
(ii) L has no privity with T1 and cannot sue him for unpaid rent.

(3) In determining whether it is a sublease or an assignment, you need to determine the intentions of the parties (Ernst v Conditt – Tenant builds race track and sells business to another subtenant – Courts found it to be an assignment)

(a) Even when the contract says that it is a “subletting,” it can still be an assignment if the lease is for the rest of the original tenant’s term.  It is not conclusive, but can be persuasive.
(b) A tenant’s express agreement to remain liable does not create a reversion nor a right to re-enter in that tenant.

(4) If a landlord exercises power to forfeit the primary lease because of a breach by the original tenant, the landlord is entitled to possession against sublessees and assignees.

(a) If the original lessee voluntarily gives up the right to possession, the right of possession of sublessees and assignees remain intact.

iii) Rules of subleasing and assigning

(1) General rule – Unless a contract says otherwise, a tenant may assign or sublet their interest in the leasehold

(a) You may absolutely/unequivocally prohibit transfers

(2) If the contract requires consent from landlord:

(a) Majority Rule – The landlord may refuse the sublease or assignment based on ANY reason

(i) Very easy, straightforward rule

(b) Minority Rule – Implies that the landlord will only refuse a sublease or assignment based on commercially viable reasons.

(i) Facts must be assessed to see if the landlord’s reasons were commercially viable:

1. Financial responsibility of proposed assignees – If L gets profit % rent and the new T’s business does not do as well.
2. Suitability of the use of particular property – specific business might not be appropriate for the are 

3. Legality of proposed use – zoning law?
4. Need for alterations to property – new T needs to tear down walls
5. Nature of occupancy – maybe there are already too many of them around
6. Cannot be denied solely on basis of a desire to increase rent to the new tenant, personal taste, convenience, or sensibility

a. Hypo – L refuses because new T is a tenant in another one of L’s buildings – Not reasonable argument because it if for L’s general economic benefit.

b. Hypo – L refuses because new T is going to run the same business as L on the same property – Can go both ways – Unreasonable because it is for general economic benefit, reasonable because of the nature of the occupancy (there already is one of those here)

c. Hypo – L is evangelical Christian and refuses new T because it is a counseling center for birth control and abortion – Unreasonable because it is personal tastes and sensibilities.

(ii) Kendall v Ernest Pestana, Inc. – if the contract doesn’t say “landlord has arbitrary discretion,” the courts will interpret it as requiring reasonable cause to deny consent.
c) Rights/Obligations of Landlords 

i) Obligation to deliver possession to tenant (kick off previous tenants holding over or eject trespassers)

(1) English Majority Rule  - there is in every lease an implied covenant on the part of the landlord that he shall deliver actual and legal possession at the time fixed by the lease (only affects start date)

(a) Rationale – Tenants have an expectation of possession; landlords have more knowledge about the circumstances of the holding over of a lease; landlord has better knowledge of how to evict

(b) Remedy – The new tenant can sue the landlord.

(c) Exception – The landlord only has the obligation to deliver on the first day.  If the tenant comes a day late or the trespasser comes in after the lease has already started, the tenant may not recover from the landlord.

(2) American Minority Rule – Tenant is in possession from the first day of the agreement, so it is up to tenant to kick off trespassers.  Landlord needs only to put the tenant into legal possession. (Hannan v Dusch – previous tenants holding over; the state has a statutory remedy for the tenant to directly sue the old tenant holding over).

(a) Rationale - If there is no written term in contract, why should the landlord be responsible for someone else’ tort by default?  It makes sense to make the tenant responsible because he has possession 

(b) Remedy – The new tenant can sue to eject old tenant holding over and receive damages from the old tenant

ii) Rights to evict tenant in breach:
(1) Modern Rule (Default) – A landlord may never use self-help to evict tenants in breach; can only seek remedy through court (Berg v Wiley – tore down walls which was against a covenant; lockout is not peaceable)

(a) Pros

(i) Prevents risk of violence, confrontation

(ii) Prevents landlords from asserting false claims and locking tenants out

(b) Cons

(i) Rents might go up in order to spread the costs associated with litigations

(ii) Drags out eviction process – can take months.

(c) Leads to landlords using more discretion when choosing tenants – more background checks, etc

(2) Old Common Law Rule – A landlord may use self-help to evict a tenant when 1) landlord has a legal right to possession and 2) landlord retakes the property in a peaceable manner

iii) Obligation to re-let property when tenant abandons it
(1) Surrender of Property

(a) If surrender is accepted, lease is terminated

(b) If surrender is not accepted, lease is still in effect, and there can be abandonment.

(i) Abandonment – occurs when tenant vacates the leased property:

1. Without justification

2. Without any present intention of returning

3. And he defaults in the payment of rent

(2) Rules

(a) Majority Rule – Landlord does not have a duty to make a reasonable effort to mitigate damages by re-letting when a tenant abandons the lease before it is up.

(i) Rationale – it is anomalous to require the landlord to concern himself with the tenant’s abandonment of his property

(b) Minority Rule – Landlords have a duty to make a reasonable effort to mitigate damages by re-letting when a tenant abandons the lease before it is up. (Sommer v Kridel – couldn’t stay because the wedding was cancelled, landlord should have mitigated the damages.)
(i) Rationale – The landlord, by reasonable efforts, could have avoided the damages he is claiming against the abandoning tenant.

(ii) Reasonable Effort to Mitigate Damages

1. Advertise for the place, get realtor, etc
2. Show place to potential tenants

3. Act as though it were a regular vacant apartment (landlord cannot rent out empty apartments first)

4. Burden of proof is on the landlord to show he exercised reasonable efforts.

(3) Solutions for Landlords to protect themselves

(a) Acceleration clauses – if default, need to pay whole payment due immediately

(b) Liquidated damages – penalty for breaching the contract 

(c) Provisions exempting duty to mitigate (generally commercial leases only)

d) Rights/Obligations of Tenants

i) Historical Common Law

(1) CAVEAT LESSEE (EMPTOR): Buyer/Lessee beware!
(a) Tenant takes premises “as is” and if there are problems with the physical attributes of the property, the tenant is responsible.

(b) Duties of Landlord:

(i) Duty to deliver possession

(ii) Covenant of Quiet enjoyment – Landlord or someone claiming title cannot evict you

1. Remedy for breach – tenant can sue for damages but could not terminate lease
(iii) No duty to maintain livable conditions or make repairs (that duty was on tenant) unless there was an expressed covenant to repair in the written lease.

ii) Decline of Caveat Lessee/Emptor

(1) Changes in the population of tenants from farmers seeking arable land (who have the wherewithal to maintain property) to residential tenants seeking  safe, sanitary, and comfortable housing (who are not experienced in performing maintenance)

iii) Modern times (Rise of tenant rights)

(1) The covenant of quiet enjoyment expanded to include beneficial enjoyment of the premises (Reste Realty Corp. v Cooper – flooding in the rented basement level found to be a breach of covenant of quiet enjoyment)

(a) Expanded remedies

(i) Constructive eviction – if the act or omission of an act of a landlord renders the premises substantially unsuitable, the tenant does not need to pay rent because the obligation to pay rent is dependant on the tenant’s having possession undisturbed by the landlord. (Reste Realty – The landlord, by not fixing the problem of flooding, created a disturbance of possession enough to have constructive eviction)
(ii) (1) Acts of the landlord or his representative, (2) interference from common areas or from nuisances by other tenants, which will be attributable to the landlord
1. Rule/restrictions
a. Tenant must give notice to the landlord

b. Must leave within a reasonable amount of time after the breach

c. If the court deems there was no constructive eviction, the tenant must pay the rent owed.

i. Rule: Landlords are not responsible for the acts of third parties unless he consents to or causes that conduct.

(iii) Alternative – Tenant can just stay and sue for damages from suffering 
1. Might be a better alternative because there is less of a risk if the court says there is not breach of quiet enjoyment.
(2) Implied Warranty of Habitability (New Doctrine) – even if it is not expressed in the contract, there is a warranty from the landlord to make the premises safe, clean, and fit for human habitation.  Unlike constructive eviction, tenant does not need to vacate in order to recover rent. (Hilder v St Peter – slum lord case; 

(a) Standard – whether it has an impact on safety or health; a substantial violation of housing codes constitutes prima facie evidence for breach of the implied warranty.  Cannot be minor defects (De minimus – cracks in walls, blinds don’t work, etc)
(b) Policy reasons – The landlord usually has more bargaining power than the tenant; also the reasons for the fall of Caveat Emptor
(c) Remedies (must give notice of defects and allow reasonable time for correction)

(i) Withhold rent – when landlord files claim for unpaid rent, tenant may counterclaim for breach of implied warranty of habitability

(ii) Pay rent but sue for damages

(iii) Make repairs and deduct from rent

(iv) Damages allowed

1. Difference between the value of warranted dwelling and the value of the dwelling as it exists in its defective state.

2. Punitive damages possible if landlord’s conduct is clearly expressive of wanton disregard of tenant’s rights.

(d) ***note*** Generally, the implied warranty of habitability may not be waived

(e) Effects - rents can go up in order for the landlord to compensate for the added costs of this warranty; costs passed to future tenants.
(f) ***Applies only to residential leases, not commercial ones.
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a) Negotiating the Contract
i) Statute of Frauds – no action shall be brought upon any contract for the sale of land or any interest in or concerning them unless the agreement on which the action is brought is in writing and is signed by the party to be charged (except for leases for less than 3 years)

(1) Purpose

(a) Makes people more secure in land transactions and their contracts by making deceitful claims unenforceable.

(b)  Evidence of the intent of the parties

(2) Elements to satisfy SOF 

(a) K is in writing
(b) Essential terms are expressed

(i) Who – buyer and seller

(ii) What – description of land

(iii) Intent – The intent to sell and to buy

(iv) Price – a price, or at least a way to determine the price (reasonable costs, fair market, etc)

(c) Signed by the party against whom the enforcement is sought
(i) Hypo – While at a bar, W decides to sell house to J.  J writes down essential terms on a napkin and signs it.  W puts it in his pocket but does not sign. 

1. Next day W says he was kidding. – Not enforceable by J because it wasn’t signed by W

2. Next day J says he was kidding. – Enforceable because it was signed by J.

(ii) Hypo – Seller endorsing a deposit check with a memorandum of essential terms fulfills the SOF and enforcement can be brought against the seller.

(3) Exceptions to SOF

(a) Partial Performance – when particular acts have been performed by one of the parties to the agreement.
(i) One theory – As long as the acts fulfill the evidentiary requirements of the SOF and the only thing is that it was oral, then there is partial performance.

1. E.g. Buyer takes possession and pays all or part of the purchase price, or making valuable improvements

(ii) Another theory – If the (P) shows that he would suffer irreparable injury if the contract were not enforced, then the buyer’s taking possession is enough.

(iii) Remedy: generally specific performance (most juris don’t allow damages)

(b) Estoppel – When unconscionable injury would result from denying enforcement of an oral contract after one party has been induced by the other seriously to change his position in reliance on the contract; also applies if one party is unjustly enriched by the other if he were allowed to rely upon the statute

(i) Hickey v Green – Hickey orally agreed to purchase Green’s land and reasonably relied on that oral contract when he sold his own property.  Court granted specific performance.
b) Executory Period (After the agreement; there is an enforceable K)
i) Marketable Title – It is an implied condition in every sales K that the seller will convey marketable title to the buyer; title is not subject to reasonable doubt that would create a just apprehension in the mind of the buyer

(1) Remedy of condition not being met – K can be rescinded

(2) Encumbrances that make the title unmarketable (Must be marketable at closing)
(a) Seller does not have title

(b) Tries to sell an estate that is not transferable

(c) Judgment liens, mortgages

(d) Anything subjecting the owner to a hazard of litigation. (Lohmeyer v Bower – Violations of ordinance and covenant were considered encumbrance)

(i) Public land use regulations are not encumbrances that will render a title unmarketable

1. However, a violation of a regulation subjects the buyer to possible litigation

(ii) Private restrictions on land use will always be encumbrances(“must be 2 stories”); covenants or easements
1. Exception – if there is a specific provision for the buyer to accept all easements, waivers, etc.

a. However, a violation of the covenant still subjects the buyer to possible litigation.
ii) Equitable conversion
(1) Common Law (Our default rule) - If there is a specifically enforceable contract, the buyer of the land is deemed to be the equitable owner during the executory period, even though title has not officially passed.  Therefore, if there is a loss to the property during the executory period, the buyer still needs to pay the seller.
(a) If the seller has an insurance coverage and can claim the losses, the seller must give the proceeds to the buyer.

iii) Seller’s Duty to Disclose – if breached, it is grounds for rescission of the contract
(1) Caveat Emptor (Old Common Law Rule) – “Buyer beware;” property is taken as is

(a) Seller has no duty to disclose information about the property unless:
(i) There is a confidential or fiduciary relationship between buyer and seller; or

(ii) It is something that is considered “active concealment”

1. AKA Fraud – Affirmative misrepresentation to encourage someone to reasonably rely on it and harms the person that relied on it

(2) Added exception to Caveat Emptor (Stambovsky v Ackley – nondisclosure of haunted house that the seller created rumors of calls for a rescission) – The seller has a duty to disclose to the buyer if the defect is:

(i) Created by the seller – seller spreads rumors that the house is haunted
(ii) Seller knows about it – seller knows the house is haunted
(iii) It materially impairs the value of the property – property value drops because no one wants a haunted house
(iv) Reasonably prudent purchaser cannot discover it by exercising due care (latent) – buyer doesn’t know that the house is haunted by through normal inspections.

(3) New Judicial Rule (Johnson v Davis – leaky roof was grounds for rescission) – Seller has a duty to disclose to buyers if the defects is:

(i) One that materially affects the value of property – leaky roof lowers property value

(ii) Are not readily observable; can’t find through inspection (latent) – can’t tell from a normal inspection

(iii) Are not known to the buyer – seller affirmatively said the roof didn’t leak (could have fallen under exception of Caveat Emptor of fraud, but court used this case to set future precedence)
(b) Determining if a defect is material

(i) Objective test – whether a reasonable person would attach importance to it when deciding to buy

(ii) Subjective test – whether the defect affects the value or desirability of the specific property to the buyer

1. Termite infestation – material

2. Cracked foundation – material

3. Noise problems – some juris it is material

(c) Defects may be waived.

(4) Strict Rule – All material defects (doesn’t need to be latent) must be disclosed

c) Closing – Buyer gives money to seller, seller delivers deed to buyer
i) Deeds must include in its writing

(1) Grantor

(2) Parties

(3) Description of Property

(4) Interest conveyed

(5) Intent to transfer

(6) Doesn’t need acknowledgement.  That is only for recording to be valid.
ii) Merger Doctrine – Upon closing, the contract merges with the deed; when someone accepts the deed, they are acknowledging that the promises in the contract have been met (can have a provision stating that a promise will survive the closing); the only binding promises are those that are in the deed.
iii) Types of Deeds

(1) General Warranty Deeds – warranties against all defects whether they arose during the grantor’s possession or before

(a) If it is a “warranty deed,” courts generally assume it to be a general warranty deed

(2) Special Warranty Deeds – warranties against all defects caused by grantor during his title only (not previous owners)

(3) Quitclaim Deeds – contain no warranties at all
iv) The 6 Covenants

(1) 3 present covenants – the breach is there or isn’t at closing (SOL starts running from closing)
(a) Covenant of Seisin – grantor warrants that he owns the property that he is conveying

(i) Remedy for breach is damages of all or some of the purchase price

(b) Covenant of Right to Convey – grantor warrants that he has the right to convey the property
(c) Covenant against Encumbrances – grantor warrants that there are no encumbrances: mortgages, liens, easements, covenants

(i) Remedy for breach is cost of removing encumbrance or the difference in property value due to encumbrance

(2) 3 future covenants – (SOL starts running at breach of the covenant)

(a) Covenant of General Warranty – grantor warrants that he will defend against lawful claims and will compensate the grantee for any loss that the grantee may sustain by assertion of superior title
(b) Covenant of Quiet Enjoyment – grantor warrants that grantee will not be disturbed in possession and enjoyment of the property by assertion of superior title (identical to general warranty)
(c) Covenant of Further Assurances – grantor warrants that he will execute any other documents required to perfect the title conveyed.

(3) Example - Brown v Lober – Grantor breached covenant of seisin but SOL ran out, so grantee sued for breach of covenant of quiet enjoyment.  However, there was no superior title that was asserted by the owner of the 2/3 mineral rights, there was no eviction from possession or assertion of right so there is no grounds to sue for breach.
(4) Example – Frimberger v Anzelloti – Violation of land use regulation that is latent and the grantor has no knowledge about it at the time of conveyance does not breach the covenant against encumbrances (would not have surfaced had it not been for the survey the grantee requested for)

v) Rules for Deeds

(1) Forged Deeds – any deed that is forged is void!
(2) Deeds made through fraud – example – O conveys deed to A in return for a Picasso.  The Picasso turns out to be a fake but O reasonably believed it to be real. This deed is voidable, but if A conveyed the land to a subsequent bonafide purchaser who is unaware of the fraud, the BFP (innocent purchaser) has superior title over O because O introduced the deed into the stream of commerce.  The law will generally put the loss on the person that could have prevented the loss to the other (O).
(a) Hypo – traveling salesman creates a deed and places it under a “petition to increase funds for public schools” that an old lady consents to sign.  He then sells it to a BFP.  Most courts will find it to be forgery and subsequent BFP will not get it.  If, however, it was a lawyer instead of an old lady, he is more sophisticated and it is arguable whether he would get it over BFP.
(3) Estoppel by Deed – if a grantor conveys land he does not own to the grantee and warrants title, and the grantor subsequently acquires title to the land, the grantor is estopped to deny that he had title at the time of the deed and that title automatically passes to the grantee. (don’t need to sue for breach of covenant of seisin)
(4) Delivery of Deeds – A deed is ineffective unless it is delivered from the grantor to the grantee with the intent that it be presently operative.
(a) Rule - If you make a physical delivery of a deed, but the deed is conditional upon a certain event, the condition gets erased upon the delivery (Sweeny v Sweeny – 2 deeds delivered: one from A to B, and one from B to A [in the event that B died before A]. The condition disappeared and B basically conveyed back to A right after A conveyed it to B)

(i) Conditional delivery can only be made by placing the deed in the hands of a 3rd person  until the event occurs, when the 3rd person give the deed to the grantee.

1. Rule – Where the delivery of a deed is conditional and given to a 3rd person, the grantor may not reserve a right to retrieve the deed, it is as if no transfer occurs at all (Rosengrant v Rosengrant – Uncle reserved right to retrieve deed to nephew from banker, so it is not a valid transfer; condition was also void because it made the deed essentially a will, which is illegal in that jurisdiction)

VII. Title Assurance: The Recording System

a) Recording System

i) Generally allow for recording of all instruments which affect an interest in property (deeds, mortgages, liens, easements, etc.)

ii) 2 types of indexes

(1) Grantor/Grantee index

(a) Process

(i) Search backwards in Grantee index to see who granted to the grantees.

(ii) Once far back enough, go forward in Grantor index to see if they granted to anyone else.

(iii) It is important to look at the date of the actual granting because things could have happened between the date of the granting and the date of the recording.

(2) Tract (numerical/lot number)

(3) What is in an index:

(a) Name of grantor and grantee

(b) Document number

(c) Recording date

(d) Location (where in the books)

(e) Type of document it is (deed, lien, mortgage, etc)

(f) Brief description of the property

(i) In order to give constructive notice, the needs to have specificity when it comes to the property; (Luthi v Evans - a Mother Hubbard clause saying “all of grantor’s property in Los Angeles County” is not specific) – most likely will not be properly recorded and will be too much of a burden to searchers to look through all the leases
1. If a jurisdiction does not follow this rule and a searcher comes across a Mother Hubbard clause, he would have to look at every property that the grantor owned.

b) Common Law Rule – First in Time; first to receive the title from the grantor wins

i) Problems

(1) Creates uncertainty

(2) Inefficient

(3) Buyers are hesitant because they can’t be sure they are the first in time.

c) Trend away from the common law rule – states start to have recording statutes that favor the bona fide purchaser.

i) Bona Fide Purchaser (BFP) elements

(1) Subsequent purchaser

(2) Purchase in good faith (without notice)

(3) For value (sale, not gift)

d) Types of statutes

i) Race (Oldest) – between successive purchasers for value, the first to record wins

(1) Merit - clarity

ii) Notice – between successive purchasers for value, the subsequent purchaser without notice (actual or constructive) wins; in other words, last BFP is winner; doesn’t need to record
(1) Merits – fairness, but you add inefficiencies

iii) Race-notice – between successive purchasers for value, the purchaser that is a 1) BFP and 2) records first wins.
(1) Merits – attempts to reach median between race and notice; protection for BFP and still encourage people to go record their documents 

(2) Shelter rule – A person who takes from a BFP who is protected by the recording statute has the same rights as his grantor
e) Chain of title – Rules
i) Types of notice

(1) Actual notice – Person is actually aware of the conflicting interest in real property

(2) Constructive notice – Notice that the law deems you have regardless of your actual knowledge

(a) Record notice – Consists of notice one has based on properly recorded instruments

(i) A deed that is not acknowledged properly according to statutes (e.g. not in front of a notary) is not valid, even though it has been recorded (Messersmith v Smith – The deed was not acknowledged in front of a notary, therefore it is not a valid deed)

(b) Inquiry notice – Based on facts that would cause a reasonable person to make an inquiry into a possible existence of other interest in the property.

(i) If a deed makes a reference to a common plan, the grantee must look at all the deeds from the grantor in order to look for restrictions even if their deed does not mention any (Guillette v Daly Dry Wall – the developer could not build apartments because there was a restriction on a different deed from the same common plan that said it could only be single-family structures)
(ii) If a document references to a different deed, it is the subsequent purchaser’s duty to reasonably search for it (Harper v Paradise – they should have made reasonable efforts to look for the document)

ii) Wild Deed - Deeds that are not within the chain of title do not give constructive notice.

(1) O conveys to A (not recorded), A then conveys to B (Recorded), O then conveys to C (recorded).  C wins because he is a BFP and the recording of the A to B deed does not provide constructive notice to C.

(2) A person with a wild deed is not a BFP because there is an issue with the title.  Prior deeds need to be recorded connecting them in the chain of title in order to be a BFP.

iii) A deed that does not name a grantee is a nullity and wholly inoperative as a conveyance until the name of the grantee is legally inserted.  However it becomes operative without a new execution or acknowledgement if the grantee with either express or implied authority from the grantor inserts his name in the blank space left for the name of the grantee.

(1) Board of Education of Minneapolis v Hughs – A granted to Hughs with a fill-in-the-blank for the grantee.  A then granted to D (not recorded), D then grants to BOE (recorded).  When Hughs filled in the blank, he became the BFP because BOE’s deed was outside the chain of title.
iv) Hypo – Deed recorded too early – can’t see it
(1) A to B deed (recorded), O to A deed (recorded), A to C (recorded).

(a) Notice – C win because the A to B deed is recorded before the O to A deed and there is no need to go past the date of the O to A deed in determining chain of title 

(b) Race-Notice jurisdiction would give it to B because of doctrine of estoppel makes him a BFP and her recorded first.

v) Hypo – Deed recorded too late – after purchaser

(1) Rule – a prior deed from an owner recorded after a later deed from the same owner does not give constructive notice of the prior deed to subsequent purchasers from the grantee of the second deed.

(2) O to A (nr), O to B (not BFP but records), A records, B to C (r) 

(a) Notice - C wins because the deed to A is treated as if it is out of the chain of title and C is a BFP
(b) Race-Notice – It is questionable because when A records he should have seen that B recorded already.  The court will probably rule for C because A had an opportunity to do something about it while C didn’t. 
VIII. Judicial Control of Land Use: Nuisance Law
a) Determining Nuisance

i) Private Nuisance = Conduct (intentional/unintentional) +  Substantial Interference
(1) Intentional and unreasonable conduct
(a) Intentional if:
(i) Person knows his conduct will cause or is substantially certain to cause the nuisance and still acts.
(ii) Morgan v High Penn Oil Co. – High Penn operated a refinery next to Morgan and court ruled that HP knew or should have known that its operation would produce noxious gases for Morgan.
(b) 3 views of reasonableness
(i) Threshold – unreasonable substantial harm
(ii) Balancing: Gravity of Harm v. Social Utility
1. Reasonable if Utility – Harm is positive, unreasonable if negative
a. Harm looks at extent and character of harm, social value of (P)’s use, suitability of location for (P), burden of avoiding the harm.
b. Utility looks at social value of conduct, suitability to location, practical difficulty of preventing the harm.
(iii) Balancing (Variation): Uncompensated harm v. Ruinous Liability
1. Restatement 2d Torts – It is unreasonable if it causes serious harm and the actor could compensate for it an similar harms without going out of business
(2) Unintentional (Negligent, reckless, inherently dangerous) – Don’t see many
(a) Focuses entirely on actor’s conduct – whether it falls below standard of care to establish negligence, etc.
(3) Substantial Interference
(a) If a reasonably sensitive property owner would consider it to be a substantial harm.
(b) Example – Morgan v High Penn Oil – noxious odors, from HP, that made Morgan sick and hindered his use and enjoyment of his property was considered substantial harm. Nuisance!
(c) Example – Drive-in-theatre sues amusement park saying that the lights from the park is a nuisance. However, the theatre is unusually sensitive (as opposed to reasonably sensitive). Not a nuisance!
(d) Example – Halfway houses – Some courts say decline in property value and fear of criminal activity constitute a nuisance while others don’t.
ii) Nuisance v. Trespass
(1) Trespass deals with interference of right to possession while nuisance deals with interference of right to use and enjoyment of their land.
(2) Trespass is more physical while nuisance is more non-physical insults
b) Deciding what the remedy is:

i) No nuisance: Continue the activity
(1) Example – if the utility is greater than the harm, there is no nuisance, therefore the activity continues
ii) Nuisance: Give injunction
(1) Example – Estancias Dallas Corp v Schultz – courts deemed the air conditioner tower a nuisance to Schultz and allowed an injunction to stop the activity
(a) Side-note – although the cost of replacing the system was $150K and the harm presented was around $20K in depreciated value, the court also looked at factors such as who was there first, permanence and constancy of nuisance, the fact that there was no shortage of apartment housing.
(b) Estancias probably bought the injunction for something less than it would have paid to fix the system.
iii) Nuisance: Pay damages and continue the activity
(1) Example – Boomer v Atlantic Cement Co. – Atlantic created dirt, smoke, vibrations affecting the neighboring residents.  Courts recognized the utility of Atlantic (cost to build, jobs, contribution to development in NY) and didn’t want to give a permanent injunction.  Courts gave a temporary injunction to last until the Cement Co paid permanent damages (amount sufficient for current and future damages inflicted by continuance of nuisance) to the residents in the suit.
(a) Side-note – Courts mentioned an option of giving an 18 month grace period to improve
(b) Problem – (Dissent) – permanent damages destroy incentive to improve conditions.
(c) Problem of Bilateral Monopoly – there are only 2 people that can possibly be involved in the transaction (Boomer and Atlantic) and Boomer going to try to get the most money possible and Atlantic is going to pay the least possible.
iv) Nuisance or not: Give injunction but have (P) pay the (D) indemnity for relocating
(1) Example – Spur Industries, Inc. v Del E. Webb Development – Spurs owned a cattle feed and Del made developments within the same area.  Both grew closer to each other and Del realized a nuisance from the smell and flies associated with Spur’s cattle feed.  Because Spur was there before Del, a traditional injunction seemed unfair to the court.  Therefore, they ordered an injunction but made Del pay for the costs of relocating Spur’s cattle feed (indemnifying).
IX. Private Land Use/Law of Servitudes: Easements
a) Easements - Intro
i) Allows a person to use another person’s land
ii) Courts like enforcing these because (policy):

(1) Contractual aspects – sold for less because easements are there.

(2) Certainty in purchasing – when purchasing, you want to be sure the court will enforce the easement.

(3) Encourage productive use of land

iii) Example: Whiteacre is inside Blackacre and needs an easement (pathway through BA) to reach the outside world.

(1) WA is dominant tenant (owns easement); BA is subservient tenant (gives easement)

iv) Types of Easements:

(1) Appurtenant Easement – stays with the parcel 

(a) If you can’t tell what type of easement it is [appurtenant/in gross] it is going to be construed as an appurtenant easement
(i) Policy

1. Encourages efficient use of land – if easements don’t run with the land, it can lead to inefficient use of land or even make land unusable (in case of a would be-dominant parcel that needs the easement across the servient land for access) 

2. Land value in general is increased – Seller of easements sell higher than what it is worth to them and buyers buy the easement for less than it is worth for them to be burdened without it.
(2) Easement in Gross – stays with the party granted to

(a) May also be construed as a license – permission to enter the licensor’s land (e.g. concert tickets, students coming to school to learn, etc.)

(b) Critical difference is that a license may be revoked at any time. 

(c) Courts prefer to construe ambiguities towards licenses rather than easements in gross because EIG’s are difficult to eliminate.
(3) Profit – is a right to take something off the land (mineral rights, timber rights, etc.) that implies an easement granted in order for the holder of those rights to come and extract the subject matter
(4) Affirmative Easements – an easement granted by the servient owner giving the easement holder the right to enter or perform and act on the servient land

(5) Negative Easements – easements forbidding one landowner from doing something on his land such as building an obstruction; 4 typical things that they prevent
(a) Blocking light

(b) Blocking air flow

(c) Removing supports

(d) Blocking water
b) Creation of Easements

i) Expressed Easements

(1) Rule – Easements are like possessory estates and need to meet the requirements of the Statute of Frauds; they are usually created expressly by deed or other grant; with the writings signed by the grantor.
(a) They can be had in life estate or FSA
(b) If it is not in writing, the grantee generally has a license.
(2) Granting an easement to a 3rd party:

(a) Common Law – an easement cannot be granted to a 3rd party (stranger to the deed) 

(i) Required the grantor to first grant it to the 3rd party, who needs to grant it to the intended grantee while reserving an easement for himself.

(b) Modern Rule – it is no longer necessary to follow the merits of livery of seisen; it is okay to grant an easement to a 3rd party to the deed (Willard v First Church of Christ, Scientist – court ruled that McGuigan’s deed to Willard reserving an easement for the church was valid)

ii) Easements by Estoppel

(1) When a license becomes irrevocable

(a) License may become irrevocable if the licensee reasonably relies to make substantial improvements to the property.  It is said that the licensor is estopped from revoking the license.
(i) Doesn’t require it to be in writing

(ii) Licensor must have knowledge of the reliance going on.
(iii) Example – Holbrook v Taylor – Holbrook gave permission to Taylor to use a path to access the main road.  Taylor made $100 improvements to the road relying on him being able to use it.  Holbrook tried to revoke the license, but the court did not allow him to do that because of equitable estoppel.

(b) A license is also irrevocable when it is coupled with an interest – gives licensee a right to remove chattel of the licensor’s land because there is an interest.
(i) Example – When you sell a car to a buyer, the buyer has an irrevocable license to come and take the car.
(2) Criticized – Giving entitlement to the licensee to have an easement at no cost results in a loss in value of the property of the licensor.  Licensor, by granting the license is doing a nice thing that, in turn, through the expenditure on the license, results in the loss of his own property value.  Maybe requiring the licensor to compensate for the improvements would be a fairer alternative.
iii) Easements by Prescription

(1) Same as adverse possession except you end up with an easement

(2) Elements

(a) Actual and continuous use of the easement

(b) Open and Notorious Use (can be fulfilled from actual knowledge of underground sewage system from the fact that the sewage must go somewhere)
(c) Adverse/hostile to true owner
(d) Continuous use throughout statutory period

iv) Easements Implied by Prior Existing Use - Reservation
(1) When something is used as an easement by a common owner before the land is severed, and it still used after it is severed by reservation.
(2) Elements

(a) Use of easement must be apparent
(i) In Van Sandt v. Royster – realizing that sewage has to go somewhere to connect with the main sewer line was considered actual notice of an easement for sewage purposes

(b) Reasonable Necessity

(i) Van Sandt – the cost of making changes to the sewage system was prohibitive and this was enough to constitute this element
(ii) Doesn’t have to be the only way to achieve the benefits
(c) The easement must have existed when there was a common owner who put it in place and continuously used.

(i) Because you cannot have an easement in your own land, court makes constructive terms of quasi-easements running through a servient tenement of the owner’s land to a dominant tenement.
(d) The use of the easement must be continuous after the common owner severs the land.
(3) Policy for implied easements

(a) Reasonable people would have agreed to these easements - 
v) Easements Implied by Necessity
(1) When a necessity arises when land is severed; e.g. severed parcel is landlocked when severed.
(2) Elements
(a) Strict necessity

(i) Higher standard than for prior existing use; must actually be a true necessity that has no other alternatives.
(b) Necessity existed at the time of the severance of the parcels from a common owner

(i) Othen v. Rosier – Original owner divided his land and sold to Rosier first, then to Othen.  Othen purchased another portion followed by Rosier purchasing another portion.  Othen’s parcel was land locked but the court ruled that because the current necessity wasn’t present when the land was initially severed, there is no easement implied by necessity
c) Assignability of Easements
i) Appurtenant easements pass automatically to the assignees of the land to which they are appurtenant to if:

(1) Parties intended for it

(2) Burdened party has notice of it.

ii) Commercial easements in gross are assignable

iii) Non-commercial easements in gross are assignable if:
(1) Parties intended for it

iv) Easements are also dividable but

(1) One Stock Rule – joint users of easements in gross must use the easements cooperatively; use, assignability, alienability must all be products of cooperation of all the joint owners of the easements in gross. (Default rule)
(2) For writing portion of exam – use intent of the grantor.

(3) Miller v. Lutheran Conference & Camp Association – One co-owner of the easement conveyed a license to the LC&CA but the court ruled that since the co-ownership of the easement is in one stock, the approval of the other co-owners must be attained in order to grant licenses.
d) Scope of Easements
i) An easement appurtenant to one parcel may not be extended by the owner of the dominant estate to another parcel or it is considered a misuse of the easement (trespass)
(1) Courts can issue an injunction to stop the misuse of the easement

(2) Courts can allow the misuse to go on with damages paid to the owner of the servient parcel

(a) Might even be a minimal amount if the court feels that it will not have adverse affects on the servient parcel.
(b) Brown v. Voss – (D) had constructive notice that the easement was only for B, but he purchased lot C also, which made the easement for use of lot B and C.  (P) sued to enjoin (D)’s misuse, but court granted (P) damages of $1 dollar because they felt that the change did not place an additional burden on the servient parcel.  Court balances the hardship that the (D) would face with the continued use with the hardship that the (P) would face with an injunction.
ii) The scope of easements may be adjusted with changing times to serve the original purpose, as long as the change is consistent with the terms of the original grant (reasonably foreseeable at the time of the easement)

(1) Must look at intent of the parties in order to determine what the scope of the easement is.  If the new intended use is reasonably foreseeable within the scope of the easement, the easement can remain.  However, if it is determined to not be reasonably foreseeable in terms of being consistent with the original grant, the easement can be terminated.

(2) Preseault v. US – Rails to trails.  Easement was originally granted for railroad tracks for the scope of transportation.  However, as railroads became obsolete, the government tried to change them into nature trails.  Although it was argued that nature trails are used for transportation, it was too far off from the scope of the original grant that it was considered a misuse of the easement and therefore trespass.  When it was train tracks, the trains came at a predictable time, but nature trails can have people at any time of the day which could lead to trespass, noise issues, littering, etc.  This was not foreseeable.
e) Termination of Easements
i) Abandonment
(1) Non use and

(2) Act by the owner of the dominant tenement conclusively and unequivocally manifesting either

(3) Present intent to relinquish the easement or

(4) An intent to create a purpose inconsistent with its future existence

(a) Preseault – the government took away the tracks and had the intent to establish a nature trail which would be inconsistent with the original scope of the easement.  This act was sufficient along with the period of non-use for the abandonment of the easement

ii) Release – owners of dominant tenements can write up a document releasing the easement: “I don’t want to use the easement anymore”

iii) Merger/Common ownership – if the land that is burdened and the land that is benefited comes into common ownership, the easement is extinguished

iv) Terminating easements by prescription – if the owner of the servient tenement builds a wall openly and notoriously, adversely against the owner of the dominant tenement, continuously for the duration of the statute of limitations, it destroys the easement
v) Terminating an easement by estoppel – when the owner of the servient tenement believes that the easement isn’t in place anymore based on the acts of the owner of the dominant tenement 
vi) Necessity ends - Termination of an implied easement – when the reasonable or strict necessity is terminated, the easement also will terminate.

vii) Sale to a BFP without notice of easement – if there is no notice (constructive, actual or inquiry) of the easement when there is a purchase of land, the easement will end

(1) Exceptions: if it is by prescription or implied

(2) Therefore, only if it expressed and not recorded or it is an irrevocable license and not recorded.

viii) RAP – Easements are interests in land, therefore the rules against perpetuities apply to it.  It will probably be only for easements in gross.

ix) Defeasibles – If the easement was granted under a condition which meant it would terminate following a condition.

x) Period of time for easement ends.

xi) Condemnation – if the government exercises eminent domain upon the easement, it can terminate.

X. Private Land Use/Law of Servitudes: Real Covenants/Equitable Servitudes
a) Real Covenants

i) Promises enforceable in law – awards are usually damages

ii) Generally run with the estate (life estate, fee simple, etc.)

iii) Creation – needs to be in writing to fulfill the Statute of Frauds

iv) Enforceability to successors and assignees
(1) Requirements for burden to run with the land:
(a) There needs to be writing signed by the grantor (that fulfills SoF) that shows intent for the promise to run to successors – i.e. to X and all his assignees is very persuasive in analyzing the intent, etc.

(b) Promise needs to touch and concern the land – has to affect the nature of the property in some sort of way

(i) Complying with the promise diminishes the use or the value of land which the promisor owns or has a right to use at the time of the promise

(c) Privity of Estate

(i) Horizontal privity – simultaneous convergence of 1) exchanging a real property interest (privity of estate) and 2) making of the promise (privity of contract)
(ii) Strict Vertical privity – the successor must acquire the entire estate from the predecessor, not a life estate, lease or fee simple through adverse possession.
(d) The successor had notice of the burden
(2) Requirements for the benefit to run with the land:

(a) There needs to be writing signed by the grantor (that fulfills SoF) that shows intent for the promise to run to successors – i.e. to X and all his assignees is very persuasive in analyzing the intent, etc.

(b) Promise needs to touch and concern the land – has to affect the nature of the property in some sort of way

(i) Complying with the promise enhances the use or value of the land which the promisee owns or has a right to use at the time of the promise

(c) Privity of Estate

(i) Relaxed Vertical privity – Distinguishing from the vertical privity required for real covenants, all you need here at least some interest in the original promisor’s burdened property.
(ii) Modern trend is that horizontal privity in not necessary for the benefit to run with to the successor of the benefit

(d) The successor had notice of the benefit
b) Equitable Servitudes

i) Promises enforceable in equity – awards are usually injunctions and specific performance

ii) Tulk v. Moxhay – Beginnings of the enforceability of equitable servitudes saying that as long as there is notice of the covenant, it will be enforced.  Back then, there was no recording system, therefore the notice was generally actual notice.

iii) Generally run with the land (specific parcel)

iv) Creation – Will probably be in writing but may also be may also be implied in certain circumstances.

(1) Common plans (parcel with 100 subdivisions, 89 are single family residents) have inquiry notice because it is should raise questions as to why all the houses in the parcel are single family dwellings. (Sanborn v. McLean.)
v) Enforceability to successors to the land

(1) Requirements for burden to run with the land:
(a) There needs to be writing signed by the grantor (that fulfills SoF) that shows intent for the burden to run to successors – i.e. to X and all his assignees is very persuasive in analyzing the intent, etc.

(i) Unless it is an implied reciprocal servitude

(b) Promise needs to touch and concern the land – has to affect the nature of the property in some sort of way

(i) Complying with the promise diminishes the use or the value of land which the promisor owns or has a right to use at the time of the promise

(c) Successor had notice of the burden

(2) Requirements for the benefit to run with the land:

(a) There needs to be writing signed by the grantor (that fulfills SoF) that shows intent for the promise to run to successors – i.e. to X and all his assignees is very persuasive in analyzing the intent, etc.

(i) Unless it is an implied reciprocal servitude

(b) Promise needs to touch and concern the land – has to affect the nature of the property in some sort of way

(i) Complying with the promise enhances the use or value of the land which the promisee owns or has a right to use at the time of the promise

(c) Some jurisdictions – Relaxed Vertical privity – Distinguishing from the vertical privity required for real covenants, all you need here at least some interest in the original promisee’s benefitted property.

(d) Successor has notice of the burden

(3) Exception - Benefits can run to a 3rd parties when they are an agent to the landowners.
(a) Neponsit Property Owners’ Association v. Emigrant Indus Savings Bank – Developer put the servitudes in place in the common interest community, however, because the developer sold all the lots, he no longer maintains privity and cannot enforce the promise.  However, the landowners are the ones that can enforce the covenant and they can have an agent represent them (home owners association) to sue the homeowner refusing to follow the servitude of paying homeowners fees.
(4) Issue dealing with notice – equitable servitudes do not need to be in writing and can be inferred from common plans.  The notice that arises from a common plan is inquiry notice if the subsequent purchaser notices 80 out of 100 parcels within the common plan are single family residents and there are no retail shops.

(5) Issue dealing with touch and concern – homeowners fees can be seen as not touching or concerning the land in order for the servitude to run with the land because it is a promise to pay money, which doesn’t seem to affect the land at all.  However, courts have construed these fees to benefit the land when the promise states the fees will be used to maintain common areas within the common interest community, which adds to the property’s use and value.  (Neponsit)
(6) Zoning v. Covenants

(a) Rule: Zoning ordinances cannot replace privately placed restrictions.  When private restrictions conflict with zoning ordinances courts will acknowledge that the more restrictive use is the one that will be enforced (which are usually covenants) 

(b) Western Land Co. v. Truskolaski – Western put a restriction for residential housing on the land and subdivided and sold it to residents.  However, they later wanted to build a store on their property and got approval from the city council to rezone for their business.  However, court weighed the covenant that they placed heavier than the possibility of the zoning.
c) Termination of Covenants
i) Can expire on its own term if covenant has a term of years

ii) Can be released by the owner of the dominant land

iii) End by prescription

iv) Co-ownership of both dominant and servient land

v) Eminent domain and taking of the property or just the easement/restriction.

vi) Changed conditions – the changed conditions of the subdivision can give rise to a termination of covenants but it must be shown that the change occurred within the subdivision and merely showing that the change is around the subdivision is not enough.

(1) Western Land Co. v. Truskolaski – said that the surrounding areas of the subdivision were starting to become more populated and traffic increased, Western said that the covenant should no longer be valid because changing times calls for different requirements. Referred to a case where this argument was successful, but the court said that there needs to be changes within the immediate subdivision in order for this argument to terminate a covenant.
(2) Rationale – the idea of changing times is included because it is a way of avoiding the transaction costs that are associated with the other forms of destroying covenants.
d) Common Interest Communities
i) Setup – The interior of each unit is owned separately in fee simple by the individual owner and the exterior areas are owned by the unit owners as tenants in common.

ii) Covenants within common interest communities:

(1) Master deed of the community – use restrictions that are set forth in the declaration or the master deed of the condominium project that is recorded.

(a) Have an assumption of validity unless it is unreasonable to the residents as a whole
(b) Exceptions to assumption of validity

(i) Violates public policy – racially restrictive covenants, etc.

(ii) Arbitrary – things that seem to have no apparent reason in terms of safety, health, well-being, etc.  E.g. ban on blue hats

(iii) Burden of the restriction outweighs utility – factual determination

(c) Narstedt v. Lakeside Village Condos – a restriction against pets laid out in the master deed withstood the argument from the (P) that said it was unreasonable because it was not a nuisance, and her cats didn’t bother anybody.  However, the courts said it wasn’t enough unless it was unreasonable to the residents as a whole instead of an individual resident.  Court said if it was really unfair and unreasonable, the residents could all vote to terminate that covenant.  Court also gave policy reasons for enforcing these restrictions with such deference:

(i) Courts don’t want to be flooded with cases – there are a lot of restrictions such as these out there in common interest communities and if they allowed anyone to say it was unfair and get rid of it, it would lead to an overflow of litigation

(ii) Promote certainty of the parties and their transactions, stability and predictability of these arrangements – developer came up with these in order to sell more condos, purchaser bought them with knowledge of these covenants and could rely on them to be enforced; people might have even paid less because there were these restrictions in place.
(2) Rules from the governing board – all owners are members of the condo owners associations and they choose a governing board from amongst themselves who create rules 

(a) Restrictions such as these fall under a reasonableness standard.

(b) Balancing test used: importance of new rule’s objective v. importance of the individual interest infringed upon.

iii) Statutes can determine how we use covenants – in Narstedt a statute was later enacted that called for every resident to be able to own at least one animal within a common interest community; it is another way that if enough people think it is unreasonable for certain restrictions, they can lobby legislatures and try to get their way.

XI. Legislative Land Use Controls: The Law Of Zoning – Land Use Ordinances
a) What Zoning Is
i) States enact Standard State Enabling Act giving power to local municipalities to set zoning regulations.

ii) Example of zoning: Euclidian Zoning – separates areas by classes of the types, height and area of structures.  I.e. certain areas are single family residential only (highest class of type) down to areas allowing for nuisance causing commercial uses. 

iii) Constitutionality of zoning

(1) It is a general power that state and government have to legislate to protect health, safety and general welfare (Police powers of the government)
(a) Trying to separate good uses from one another when they conflict (minimize affects of nuisances from hazardous commercial use from residential areas)

(2) Zoning ordinances are given presumptive validity

(3) If there is a claim, you need a very good reason to challenge and need to show a particularized harm to you.
(a) Village of Euclid v. Amber Realty - (P) argued that the zoning put a restriction on his plot of land not allowing him to make a commercial development on his property depreciating the estimated value of his property.  However, he neither did any acts to violate or attempted to get permits to develop; outright attack on constitutionality of zoning ordinances.  Court ruled that he hasn’t had a particularized harm so he cannot challenge the presumed validity of the zoning.  
(b) Court also stated that the administrative appeals processes must be exhausted before the court will recognize a particularized harm.  The administrative processes were set in place to account for unreasonable harms that might arise from the ordinances.

(4) Can be argued when:
(a) The ordinances are arbitrary and unreasonable – will be arbitrary and unreasonable if there is no substantial relationship to the police powers.

(b) Euclid - (P) also tried to argue that the divisions were somewhat arbitrary because they were too inclusive (separating districts of single family houses and duplexes) but court said that standards can be very general as to plotting out zoning ordinances and overly inclusive ordinances can still unambiguous and reasonable.
b) Nonconforming Use
i) When something becomes a nonconforming use because of a zoning ordinance, roughly half the jurisdictions allow amortization and the other half don’t allow it.

ii) Amortization – giving a nonconforming use a certain amount of time to pack up and move somewhere else or close down shop.

iii) PA Northwestern Distributors v. Zoning Hearing Board – an adult bookstore became a nonconforming use after a zoning ordinance came into affect.  Granted the bookstore an amortization period of 90 days.  Court in this jurisdiction said that amortization is not allowed because it was unfair to force a business to move when it used to be okay for it to be there.

iv) Class rule – Amortization is not allowed

v) Ways for nonconforming uses to come to an end without amortization:

(1) Destruction – business gets burnt down (natural occurrences)

(2) Intent to abandon the business – decide to stop running the business

(a) However, the interest in the business is allowed to transfer to other people.

(3) If it becomes a nuisance
c) Expanding the Police Protections
i) Aesthetic Regulation – change in the scope of the term “general welfare”; aesthetic issues can be regulated because they:
(1) Debase property value

(2) Affect tax base of the community

(3) Destroy the beauty of a fashionable residential area which leads to a decline in the comfort and happiness of the residents

(4) Public suffers economically as a result

ii) State ex rel. Stoyanoff  v. Berkeley – permit for an ultramodern home gets denied in the city of Ladue. It was considered “unsightly” and “grotesque” and denied the permit because it would decrease the aesthetic value of the community. Court held that denying the permit due to aesthetic reasons did not appear to be arbitrary and unreasonable when the basic purpose to be served was that of the general welfare of persons in the entire community
iii) However, aesthetic regulations CANNOT violate one’s constitutional rights

(1) City of Ladue v. Gilleo - (D) put up signs showing her disapproval of the Persian Gulf War and the city told her it was against a city ordinance to have signs on the yard for that purpose.  The city claimed that it was due to aesthetic reasons: it would create “ugliness, visual blight and clutter; tarnishing the natural beauty of the landscape as well as the residential and commercial architecture, impair property value, cause safety and traffic hazards to motorists, pedestrians and children.”  However, the Supreme Court held that the ordinance violates the (D)’s 1st amendment right to freedom of speech because:
(a) It restricts too little speech because its exemptions discriminate on the basis of signs’ messages, or on the ground that it prohibits too much protected speech.

(b) It forecloses an important and distinct medium of expression to political, religious, or personal messages

(c) It prohibits information about the speaker’s identity, an important component of many attempts to persuade

(d) Residential signs are also an unusually cheap and convenient form of communication

(e) A special respect for individual liberty in the home has long been part of this nation’s culture and law and has a special resonance when the government seeks to constrain a person’ ability to speak there.
d) Exclusionary Zoning
i) It is essentially excluding unwanted groups of people from the entire community
ii) In terms of police powers, it is justified to exclude low and moderate income groups because:

(1) They put a heavy burden on the public while contributing very little to it

(2) Tax purposes – pay less taxes because not so many people are using the resources without paying the taxes for it.

(3) Better public facilities such as public schools, etc.

(4) High density housing makes the property value go down: blocks sunlight, increases traffic, dangerous to the children

iii) Southern Burlington County NAACP v. Township of Mt. Laurel – Mt. Laurel placed restrictions on property ownership in the neighborhood: minimum lot sizes, single family homes, building size requirements, maximum cap of children in household or within a dwelling (all enacted to be beyond the financial reach of low and moderate income families, especially those with young children) – they also set restrictions on low income housing development to make it nearly impossible for it to actual be low income.
(1) Court held that there is an affirmative right to low income housing.  These cities have to accommodate low income housing (act of judicial activism).  Therefore zoning laws cannot prevent the building of low-income housing.
iv) This shows an example of when the zoning ordinance doesn’t fall within the police powers of health, safety and well-being and is considered arbitrary and unreasonable.  When this happens, the city has the burden of proving there actually is a good reason for the ordinance.  In the Mt. Laurel case, the court didn’t allow for the goal of lowering taxes to fall under general well-being because it excluded unwanted groups of people from their community in attempts to do so.

XII. Takings: Eminent Domain and the Problem of Regulatory Taking
a) Basis for Eminent Domain/Takings
i) 5th Amendment – “…nor shall private property be taken for public use, without just compensation”

ii) Eminent Domain/Takings – the power of the government to force transfers of property from its owners to itself.

iii) Condemnation action – when government takes property for just compensation.

iv) Interpreting “just compensation” – market value; sentimental value never calculated
v) Taking occurs in 3 ways (interpreting “public use”)
(1) Public ownership – roads, hospitals, military base

(2) Private ownership for public use – railroads, stadiums, public utilities

(3) Serving a public purpose – even if property is meant for subsequent private use, as long as it served a public purpose/use.

(a) Kelo v. City of New London – city was economically in trouble and it called for economic redevelopment to bring in new stores and services to the water front.  The city gave eminent domain powers a non-profit org to buy out residents for their development plan.  The property would eventually go to private businesses and the question was if the improvement of economics was a valid reason to invoke eminent domain powers.  Court ruled that improving the economy in general to the area is a public purpose and public purpose is the same as public use for our purposes.  This purpose creates jobs, increases tax revenues, and revitalizes an economically distressed city. 
(b) The test to see if eminent domain can be invoked is to see if the purpose of the taking is rationally related to the police powers of promoting health, safety and general wellbeing.

vi) Public Policy for takings:

(1) Promote and establish infrastructures (duty of government)

(2) High transaction costs, makes the cost of acquiring land that is needed for a public use extremely high; hold outs, free riders

(3) Historical view that sovereigns own everything

(4) It is a positive power to effect economic change and bring improvements.

vii) Public Policy for just compensation:

(1) Limits the government’s desire to use the power

(2) The public might be reluctant to invest in land if they know the government could come and take it without giving any compensation whatsoever

(3) Destruction of person’s fundamental rights to own his property should be balanced with just compensation at the least
(4) Protects people who own large amounts of land

(5) Moral requirement to pay for land you take

(6) If there was no just compensation, people would not vote for or support it.

viii) When a government exercises eminent domain and condemns a property for one of the 3 uses mentioned above, it is always going to be considered a taking and be given just compensation.  The only issue is if the government’s purpose for exercising the power is legitimate.
b) Regulatory Takings
i) When there is no actual taking through eminent domain and when the government makes regulations limiting the use of a property, it can still amount to a taking according to the 5th amendment and require just compensation from the government.
ii) Inverse condemnation action – asserting the property was taken without just compensation – when land use is regulated and the owner claims there was a taking and the government didn’t pay them just compensation.

iii) 3 categorical rules for regulatory taking:

(1) If the regulation creates a permanent physical occupation, no matter how small, it will be a taking requiring just compensation.

(a) Loretto v. Telepromptor Manhattan CATV Corp. – when the government issued an executive law to allow cable companies to install their wiring on the roof of buildings, it was considered a permanent physical occupation of the wires, even though it was somewhat insignificant, and allowed there to be just compensation ($1).

(b) Policy Reasons

(i) Permanent physical occupations prevent owner of property to use or possess the space.  

(ii) The right to exclude is one of the most powerful rights of the bundle of rights and these regulations are not allowing for it.

(iii) If you cannot exclude people from the property or parts of your property, then you will most likely get less if you were to sell your property.

(c) Scope – allowing a cable company to install wires is going to be considered a taking but requiring all buildings to have a fire extinguisher is not because the government may regulate the use of one’s property without it being a taking, but cannot authorize a permanent physical occupation without providing just compensation.

(2) If the regulation is trying to control a nuisance, it will not be a taking.

(a) Hadacheck v. Sebastian – A regulation made (P)’s brick-making business illegal where it was.  Although the (P)’s property was highly diminished in value, the court did not rule it as a taking because the purpose of the regulation was to control and those regulations not amount to a taking.

(3) If the regulations prohibit all economic uses of property, and the prohibited use is not a nuisance under common law, it will be a taking.

(a) Lucas v. S. Carolina Coastal Council – (P) purchased beachfront land for $1 million and a regulation was enacted that didn’t allow him to build on that property; court ruled that the property was rendered economically useless from the regulation and the nuisance it was trying to regulate wasn’t a common law nuisance and it only became a nuisance because of the regulation.

(i) Argument against – it is essentially saying that by only allowing common law nuisances, it is saying that judge-made law is the most important even though legislatures have always said what constituted nuisances.  There is also an argument that because he cannot build doesn’t destroy all economic value, he can still picnic on it and it should go into the Penn Central analysis.

iv) Rules based on measuring and balancing:
(1) A regulation will be considered a taking when it goes to far (Penn Coal v. Mahon – Coal company sold land to people until they had to mine for coal under their property; regulation made it illegal to mine so close under property; court ruled that the regulation went to far because it totally destroyed a mineral estate.  The mineral estate is of far greater significance than the public interest the regulation was trying to protect.  From the balancing of these factors, it is clearly a taking).
(2) Some factors that go into determining when a regulation goes to far (Penn Central v. NY City – A landmark preservation legislation prevented the (P) from being able to construct a tower over the Grand Central Terminal and granting them transfer development rights [whatever rights you had in a landmark building that the regulation prevents, can be transferred to a different nearby building]; (P) claimed that it decreased the potential value significantly of their property, but court said it was not a taking because the TDR’s eased the burden; court also laid out the factors determining when a regulation goes too far):

(a) Economic impact of regulations
(i) How much the regulation impacts the value of the property

1. Possible argument can be that economic impact is relative and it all depends on what you compare it to.  Therefore it is difficult to set an objective standard for determining the economic impact.

(b) Their distinct investment backed expectations

(i) If you have a deed and you hired contractors, got a building permit, entered into agreements with construction companies before the regulation came into place.

(c) Character of government actions

(i) Intrusiveness of government action: permanent physical occupation

(ii) Particularity of government act: directed towards one person or spread out

(iii) Is there a significant public purpose/abates a public harm, etc?

v) Logistical Rule
(1) Even if you acquire the land after the regulation is in place, you may still bring a claim saying that a regulation is a taking.

(a) Palazzolo v. Rhode Island - (P) acquired the property from the company to which he was the sold shareholder after the regulation was in place to prohibit building on his property.  The court said that although this happened, he could still bring a claim (might be harder to prove that there was investment backed expectations) and that merely acquiring the property after the regulation does not bar one from bringing a claim.

(2) A regulation temporarily denying an owner all use of his property might not constitute a taking if the denial was part of the State’s authority to enact safety regulations, or if it were one of the normal delays in obtaining building permits, changes in zoning ordinances, variances, etc.

(a) Tahoe-Sierra Preservation Council v. Tahoe Planning – The planning agency imposed 2 moratoria on development around the lake to formulate a comprehensive land-use plan in the area. Landowners sued saying that it completely deprived them of all economic value of their land.  However, the court ruled that it was only a temporary impact and no categorical taking has occurred.
(b) Capricious undue delays might eventually give rise to a regulatory taking.

(c) If the moratorium kept restricting the land for an unreasonable amount of time, it can still be argues as a regulatory taking.  This rule does not give the government an opportunity to keep renewing “temporary” regulations in order to have the same effect as a permanent deprivation yet be able to get around the categorical rule

c) Exactions
i) Definition – local government measures that require developers to provide goods and services or pay fees as a condition to getting project approval when there is a regulation against it.
(1) Legal restrictions can be relaxed in exchange for these favors.

(2) Rationale – can get around high property tax by getting these benefits for granting permits, cheap way to get resources for the municipalities.

ii) Two rules that need to be met in order for it to not be a taking; if not, then it requires compensation:

(1) Essential Nexus – There needs to be a connection between the exaction and the purpose of the regulation (not allowing the permit to be granted unless the exaction is paid in return)

(a) Nollan v. CA Coastal Commission – Purpose of the regulation was for the visual access to the beach.  When (P) tried to renovate his property, (D) wanted an exaction of an easement connecting the public beaches surrounding his property.  Court ruled that it was a taking because there was no essential nexus between the exaction and the purpose of the regulation.  If the exaction was that the house be limited in its size, it would be able to fulfill the purpose of the regulation.

(b) Policy – there is a great risk of extortion when it comes to exactions.  Therefore, there should be a high level of scrutiny when it comes to evaluating exactions.

(2) Rough Proportionality – There needs to be a rough proportionality between the impact of the development and the exaction.
(a) If the impact of the exaction is very trivial, then it would not be proportional for the state to cause a severe exaction on the developer.
(b) The city has the burden to show that the impact of the permitted development is roughly proportional to the burden of the exaction given in exchange for the permit approval.  In other words, owner picks up a cost roughly proportional to the injury inflicted on the city.
(c) Dolan v. City of Tigard - (P) wanted to remodel her business by expanding the business and building a parking lot.  City wanted to regulate because it was next to a flood plane and paving a parking lot would not allow for water to be absorbed by the soil and cause run-off and the extension of the store would cause more traffic to the area.  City asked for an easement for a public greenway to curb runoff and a bike path to ease the traffic.  Court said that the City didn’t prove why it should be a public greenway as opposed to a private greenway.
(i) City merely showed that the bike path could off-set the traffic and this did not meet the burden.  They should have shown that it would or is likely to offset the traffic.
(ii) Cost to him was 10% of land for greenway and an easement for the bike path.  Question is, it this proportional to the injury the city received from granting the expansion?  City didn’t do a good job of proving it did, so it was considered a taking.
THE END!
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