Property II

-estate: interest in property (real and personal) that is or may become possessory
	-present possessory estates are measured by duration
		-freehold
			-fee
				-fee simple absolute
				-fee simple defeasible
					-fee simple determinable (possibility of reverter)
					-fee simple subject to condition subsequent (power of termination)
					-fee simple subject to executory interest (executory interest)
				-fee tail
			-life estate 
		-non-freehold
			-estate of years
			-period tenancy
			-tenancy at will
			-tenancy at sufferance 
*easements, covenants, etc are not estates because while they are property interests, they are not possessory 
-future possessory interests (still considered a present interest – the term “future” goes to possession) are those that will or may become possessory in the future 
		-retained by transferor
			-possibility of reverter
			-power of termination
			-reversion
		-created in transferee
			-remainder
				-contingent remainder
				-vested remainder 
					-absolute vested remainder 
					-vested remainder subject to partial divestment
					-vested remainder subject to complete divestment
			-executory interest

FEE SIMPLE ABSOLUTE: an estate of potentially infinite duration in the holder and the holder’s successors who acquire the holder’s interest in the property either by conveyance, devise, or inheritance
-main characteristics: alienable (inter vivos), devisable (by will), and descendible (by intestacy)
-ex: O to A and heirs and assigns
-words of limitation: indicate what interest is given to the grantee – “to A and heirs” usually means A has fee simple absolute because they are words of limitation and doesn’t necessarily give A’s heirs an interest 
-words of purchase: indicate who the grantee is
-words of alienability: “and assigns” – shows that O gives A the right to make lifetime (inter vivos) transfer of A’s interest; no longer necessary in most jdx
-words of inheritance: “and her heirs” – O gives A an estate that lasts longer than A’s lifetime; if not included, common law used to deem A’s estate only as life estate; no longer necessary in most jdx 

FEE SIMPLE DEFEASIBLES + RELATED FPIs
-fee simple defeasible different from fee simple absolute because even though possession is potentially infinite in duration, it can be prematurely cut short – forfeiture 

Fee Simple Determinable/PR vs Fee Simple Subject to Condition Subsequent/PT 
-language of termination:
	-if automatic termination of estate upon violation, then fee simple determinable/PR
-if optional termination (grantor chooses to exercise power to terminate), then fee simple subject to condition subsequent/PT
-flag words:
	-fee simple determinable/PR – indicate intent of inherent limitation and automatic termination 
		-so long as used/not used for …
		-while used for …
		-during the time used for …
		-until such time as it ceases to be used for …
		*PR generally implied even when ther is no express language providing for PR 
	-fee simple subject to condition subsequent/PT – indicate intent of condition, optional termination 
		-on condition that if violation, O has right to reenter 
		-provided that if used for something that causes violation, estate may be terminated by O
		-but if not used for (whatever), O reserves power to terminate
		-if however it ceases to be used for (whatever), O can forfeit the estate 
		*PT generally not implied – most jdx require it to be expressed 
-statute of limitations:
-fee simple determinable/PR: starts to run immediately upon violation of restriction
-fee simple subject to condition subsequent/PT: starts to run when the power of termination is actually exercised (subject to laches)
*neither PR nor PT subject to Rule Against Perpetuities because retained in transferor 
-transferability of related future interest: since this is an interest in land, transfers must comply with Statute of Frauds – must be in writing 
-PR: alienable; in most jdx; also devisable and descendible 
-PT: alienable in some jdx and inalienable in others; generally also devisable and descendible 
-if transfer not allowed inter vivos, can still transfer it by will  to avoid violating RAP, transfer property and retain future interest (does not violate RAP since it is retained in transferor); then grantor can transfer that future interest to whoever s/he wants
-if client wants to get the transaction over with and doesn’t want to hold on to the PR/PT until death  step 1: can transfer property to the person who grantor wants to give the future interest to but not as executory interest because that is subject to RAP) in fee simple absolute
-step 2: have this person transfer the property to the person who grantor wants to have the property now as fee simple determinable or fee simple subject to condition subsequent and retain the corresponding future interest (not subject to RAP since it is retained in transferor)
-have this done as an escrow transaction to ensure that step 2 takes place 
-exceptions to common law rules prohibiting inter vivos transfer of future possessory interest
-removing restrictions: inter vivos transfer of the PR/PT to the person with the FSdet/FSSCS ok – creates a fee simple absolute, which is good because it makes the property more marketable 
-incident to reversion: for example, lessor/grantor transfers to lessee/grantee property for 10 years/life estate – lessor/grantor has a reversion (because the estate given cannot be cut short prematurely)
-if lessor wants to prematurely cut short lessee’s estate because of delinquent rent, best choice is to retain a power of termination (because if possibility of reverter, lessee basically has choice to terminate lease just by violating conditions)
-does not make sense to prevent an inter vivos transfer of a power of termination that is connected to the reversion (inter vivos transfer allowed) 

-problems with restrictions
-dislike of forfeiture (because it is a harsh penalty)
-dislike of use restriction on property because it makes the land less useful/marketable 
-dislike of potentially infinite duration of restrictions (PR/PT not subject to RAP)
-concerns about recording problems/insufficient records and misuse of restrictions to extort money

Drafting & Construction
-in case of ambiguity where there appears to be a forfeiture remedy (so you know it’s either a FSdet/PR or FSSCS/PT), court most likely to construe as FSSCS/PT because it is deemed less harsh (termination is optional and not automatic)
-but grantee who has been in violation would argue that it is a FSdet/PR if it appears that the statute of limitation has already run – can convince court that this is the better construction since it would not result in a forfeiture; grantee would get fee simple absolute via adverse possession 
-also, if a particular limiting/restricting term is used in a phrase indicating a FSdet/PR where the court is construing an ambiguity as a FSSCS/PT, the phrase (along with the term) will be stricken
-ex: “so long as used for a teetotaling (abstaining from alcohol consumption) yacht club” – the language in this deed was ambiguous and will likely be construed as FSSCS/PT and so can try to knock out the restriction on consumption
-if the forfeiture device involves an executory interest (where the property will be given to someone else), argue that the EI is void because it violates RAP
-if it is not apparent that there is a forfeiture remedy but the language of the deed does require some form of remedy, argue that it is a covenant running with the land/equitable servitude because it involves only money damages or enforcement/specific performance 
-if the language of the deed does not express a remedy, then tough luck for grantor – just a declaration of purpose 
-ex: “breach of conditions (PT) shall cause premises to revert (PR) to grantors and successors with right of immediate entry (PT)” – court would construe as PT because less harsh even though both lead to forfeiture
-suppose it also said “continued breach can be enjoined or abated with proper procedure” – covenant running with land/equitable servitude – court would prefer CRL/ES because it does not involve forfeiture 

-drafting considerations
-purpose: compel, prevent, control – draft to clearly express client’s intent 
-restriction: do’s and don’ts 
-consider scope of restrictions 
-ex: club name to “include the name Anaheim therein” – condition asserted when city of Anaheim donated money to renovate stadium
-California Angels  Anaheim Angels  Los Angeles Angels of Anaheim – intent was to have the club’s name be “Anaheim Angels” but not clearly expressed the language of the condition; not a violation 
-since restrictions affect land, can argue that they have to comply with the Statute of Frauds (in writing)
-counterargument: don’t need to be in writing if you’re only trying to show notice and not trying to enforce the restriction (Atkins exercise)
-remedial device: 
-declaration of purpose – language of restriction but does not include remedial device so nothing happens upon violation; ex: “to city for use as public park”
-covenant running with the land/equitable servitude (must comply with application CRL/ES requirements)– language contains promise to use or not use land in a certain way but does not indicate forfeiture; can seek enforcement 
-every easement has a benefit and a burden 
-parcel burdened = servient tenement
-benefit to the land = easement appurtenant
-benefit to person = easement in gross
-power of termination – forfeiture; grantor can choose to take back property
-possibility of reverter – forfeiture; grantor takes back property
-executory interest (subject to Rule Against Perpetuities) – forfeiture; property given to someone else 
-ex: someone with a fee simple defeasible estate wants to subdivide land to someone else with the same restrictions (Atkins)
-should include the restrictions in writing in the deed – even though the language should already been in the original deed and the new grantee has a duty to check restrictions on land before purchasing 
-should retain a remedial device and power to place restrictions on the land in the original transaction – make sure that there is nothing in original deed that prevents you from going after the third party who violates the restriction 
-make sure that if third party violates restrictions, that the forfeiture applies to that portion only – protection from third party’s violation 
-or in original deed, ask for a covenant running with the land/equitable servitude in lieu of forfeiture – if there is a violation, original grantor can seek money damages or specific enforcement only and give original grantor direct action against the third party who violates
-if original grantor insists on forfeiture remedial device – ask him to retain a PT and request notice or grace period to cure violation before PT is exercised 
-original grantee should retain PR/PT in the subdivided land to allow him to take back the land and cure the defect
-consider how long the grace period should be: better not to use definite time limits; say “reasonable time” and “diligently prosecute” – not as rigid and allows more flexible in time original grantee has to fix the problem

Termination & Defenses
-enforcement: no self-help – have to bring lawsuit to enforce your rights
-the land, including any buildings or improvements, is forfeited upon the breach/violation – don’t get compensation for the improvements 
		-2 exceptions:
-where the building is a temporary building and can be removed or removed without any damage to the land (ex: mobile homes, portable classrooms) – trade fixture doctrine 
-where the defeasible owner has power of eminent domain (like governmental or public entity) and they put a building on the land and then effect a taking – give just compensation to the person holding the future interest (PR/PT) [note that govt will argue that it was the one who put the building on the property so only have to consider the value of the land without the building]

-2 types of defenses/theories: 
-legal (e.g. statute of limitations – time period in which plaintiff can bring suit as provided by law)
-equitable (e.g. laches – plaintiff waited an unfair period of time so s/he should not be allowed to bring suit now); judges have more discretion in equity 
-Hess case: “The doctrine that equity will not enforce restrictions on the use of property only applies to cases where it is sought to enforce such restrictions by equitable proceedings, where the reason and justification for them has failed through changed conditions … But the rule does not go to the extent of permitting parties whose land is subject to the legal restraint of such limitations to bring action to quiet their title against such contractual obligations, because of changed conditions.”
-some jdx limit use of equitable defense against estates; but legal defense not subject to these limitations
-no jdx split when covenant running with land (legal device) is at issue and plaintiff is seeking specific enforcement (equitable device) – allowable 
-some jdx reason that PT, PR, EI are estates in land whereas CRL is only a promise enforceable against property 
-other jdx don’t care that they are estates; they still arise in property so there is no good reason to deny defenses against them 

-suppose there is not yet a violation but plaintiff wants to get a judicial opinion as to whether proposed conduct would be violation of restrictions – get quiet title/declaratory relief
-Hess case says that this is allowable before there has been any breach of the obligation  not fair to make plaintiff wait until there is an actual case or controversy and make him run risk of forfeiting investment or title to land in order to obtain an adjudication of his rights 

-statute of limitation: if statute of limitations has run, plaintiff has no claim and violator gets fee simple absolute if elements of adverse possession are satisfied (violator should argue that plaintiff had PR)

-uniform planner scheme: if there are other people in the uniform planner scheme vicinity granted by donor who are also violating the condition and grantor has not enforced right – can argue waiver of right to enforce forfeiture 
-suppose these other people have gone to holder of remedial device and they make a deal to release their particular lot – can still argue a waiver because person giving away the remedial device is waiving/destroying the uniform planner scheme
-in this situation, it’s better for the released lots to be spread out because it seems more inconsistent with the general/uniform planner scheme – argue that there was never a valid purpose for the restriction on your lot 
-suppose the condition was only imposed on certain lots but not all lots in the vicinity – argue that there was never a properly created uniform planner scheme

-reserved power clause: very typically for developer to develop land in series, not all at once, and sell the lots piecemeal with vision to sell the lots as uniform planner scheme – developer can reserve power to not impose restrictions in the future with respect to certain lots or to release the restrictions that are already imposed
-if general reserved power (reserve power with respect to any lot), cases say that developer put the seeds of destruction of uniform planner scheme right from the beginning even if the reserved power has not been exercised – uniform planner scheme and general reserved power clause are inconsistent and developer bears the loss, not the innocent lot owners 
-if specific reserved power (reserve power as to specific lots – for example, lots 4-8 which lie near a main street), usually doesn’t nullify the entire uniform planner scheme

-ambiguous language indicates that restriction will last “a long time” – is it reasonably long time or perpetual?
-most cases imply perpetual duration but can argue that there has already been substantial compliance for a reasonably long time – best to specify how long restriction is to last or that restriction is to be perpetual

-unclean hands: suppose that grantor is the only one to have violated condition and now client wants to violate – argue waiver or argue that developer has unclean hands (grantor is a violator himself so cannot sue someone else for violating)
-however, grantor can counter-argue that restriction (e.g. prohibition of sale of alcohol) was a non-competition purpose to prevent other lot owners from competing with grantor’s business

-alternative remedial device: suppose grantor has alternative remedy to enforce covenant by injunction – argue that there is a policy against forfeiture so knock it down to a covenant only (this is the danger of putting multiple remedial devices in the document for violating the same restriction – drafter should make clear that grantor is reserving the right to choose which remedial device when the violation happens to let court know that it is intentional and not an ambiguity)

-multiple separate breaches: enforcer can argue that even if statute of limitations ran out for the earlier breaches, the statute of limitation is still running for the later breaches  counterargue that it is one continuous breach – preferred by court because there is a dislike of restrictions and this argument eliminates restriction and forfeiture
 
-lack of remedial device in persons other than original grantor : O transfers to A and A transfers to B; language in A to B deed is identical to restrictions in the O to A deed (O to A deed recorded); A sues B for violation – B can argue that A did not reserve a separate set of remedial devices; the purpose of the restrictions in B’s deed is only to guarantee O’s rights

-illegality: constitution (federal and state), statutes, cases – if the condition/restriction was illegal from its inception (e.g. restriction provides that persons of a certain race cannot live on the property), then it is invalid 

-unreasonableness: restrictions are enforceable unless unreasonable – has to be unreasonable in general, not just to the person in question

-land-related or personal restriction
-suppose O owns Lots 1 and 2; O transfers Lot 1 to A with height restriction and retains remedial device 
-if the restriction is personal, then the benefit is only available to O – since O still has a property interest in Lot 1, he can enforce even if Lot 1 is subsequently transferred again (if A transfers to X, O can enforce restriction against X) 
-but if O transfers Lot 2 to B and A violates, B probably cannot sue A if O did not also transfer his remedial device to B (remember that some jdx prohibit inter vivos transfers of PR/PT)
-even though O still retains remedial device, he has no “substantial interest to protect” (equitable argument but similar to standing)
-if the purpose of the height restriction is land-related, then benefit is to Lot 2 regardless of transfers between owners (so that Lot 2’s view will not be blocked) – B can sue A for violation even though he wasn’t the original party to the covenant 
-suppose that A is a medical corporation and when O transfers land to A, O expresses in the transfer that the land is only to be use for research for cause and cure for whooping cough; A has FSSCS and O has PT; O at the time lived in Lot 2 
		-restriction here is personal – has no direct benefit to Lot 2
-if O transfers to B, B cannot enforce restriction when A violates – B doesn’t have the remedial device or the substantial interest to protect 
-if A violates restriction, O can still enforce even though he doesn’t own Lot 2 anymore – he still has a personal interest to protect because he wanted A to research whooping cough
-if O transferred remedial device to B – B cannot enforce because no substantial interest to protect, and O cannot enforce because he no longer has the remedial device
-Shields case: purpose of restriction was to limit use of lot to one single-family residence = land-related to create uniform planner scheme – every lot has same benefit and burden (*note that even if the restriction is land-related, only owners of the lots benefitting from the restriction have standing to sue)
-bank no longer owns any lots – it is the other landowners who have substantial interest to protect  court gets around this by construing the restriction as personal so it doesn’t matter than the bank no longer owns any lots 
-but if so, then the other landowners do not have a remedial device (after lawsuit is filed, bank transferred remedial device to other landowners – technically, nobody had “standing” to enforce restriction here)
-court also says that bank still has utility easements on the land so they can sue to enforce the restriction – but the utility easements have nothing to do with restriction of one single-family residence 
-since court said that the reversion is not land-related, no one should have had authority to enforce the restriction against the plaintiff 

-doctrine of changed circumstances: where a restriction is no longer practical due to changes in use of property over time, it would be unjust, oppressive, and inequitable to give effect to the restrictions if such change has resulted from causes other than breach 
-possible results:
-restriction is gone because it no longer serves a useful purpose – enforcement of remedial device would be inequitable (Hess, Bolotin)  person who was given the land can keep it and do whatever s/he wants
-if original purpose of the covenant can still be realized, it will be enforced even though the unrestricted use of the property would be more profitable to its owner (Bolotin) – even though burden on grantee is increased, still insufficient to remove restriction 
-grantee needs to show that people benefitting from the restriction no longer have a substantial interest to protect – benefit doesn’t have to just be economic 
-public land use/zoning cannot override restrictions – city cannot grant challenger the right to use property in way that violates restriction; still violation that would result in forfeiture 
-conditions have changed but scope of permissible uses in compliance with the restrictions can be expanded – restriction contemplated future changes and purpose of restriction would allow uses to conform with the changes; restriction remains (Faus, Venice canal)
-judicial attitude toward restrictions when land is given to public entity – even if there are no ambiguity in the deeds, courts willing to bend reasoning so that public entity doesn’t forfeit (if govt violates restriction, they either forfeit or have to pay just compensation – changed conditions doctrine kicks in to expand scope of things allowed)
-Faus: language requiring use of land for electric passenger railway not ambiguous but court held that grantor meant a broader purpose to provide public transportation – bus routes were held to be within the restriction 
-Venice canal case: restriction for use as waterways and canals (land transportation was known to grantor but he chose to donate for purpose of water highways) – no ambiguities but court construed purpose as highways and so converting to streets was within broader purpose of providing highways for the public 
-where the property interest is an easements, challenger cannot argue for removal of the restriction was gone – easement by its nature is a restriction so if the restriction is gone, the easement is extinguished
-when dealing with govt, there is no reason to grant them a fee of any sort – just grant an easement  this takes away one argument that the govt can use under changed conditions and ensures your right to just compensation if govt doesn’t want to comply with the restrictions
-purpose of conveyance is gone so the conveyance should be undone – no longer useful for intended purpose so give it back  person who was given the land does not get to keep it (not the same as forfeiture resulting from violation of restriction)
-instead of saying so long as “used” for, say that so long as “useful” for to defeat changed conditions doctrine – if it’s no longer useful for the stated purpose, then give it back (govt can still take the property as long as they pay just compensation)

-statutory/legislative limits 
-dislike for restrictions but no jdx has banned creation of FSdet or FSSCS – states have different approaches to limiting effectiveness/consequences of these estates 
-issues arise when these limitations apply retroactively: from public policy standpoint, these statutes should be retroactive or else it would be a very long time before we get rid of these estates; however, applying statutes retroactively impact property interests of those who have PR or PT and creates constitutional problems 
-one approach is that they are property interests that are protected – can take by eminent domain with just compensation; no retroactive application (Batdorf)
-other approach is that constitution (state and fed) protect only IMPORTANT property interests and PR or PT too speculative to protect (don’t know when and whether they will ever be exercisable) so not entitled to just compensation/eminent domain and cannot be transferred inter vivos; can apply retroactively (Biltmore)
-suppose legislature enacts a statute providing that a PT or PR expires 30 years after it is enacted and those created more than 30 years ago have 5 years to enforce: still may not be okay because there might not be a cause of action within the 5 years if there is no violation so there still is a constitutional problem
-jdxs usually using these statutes (mostly eastern states) don’t allow equitable theories to be used against enforcement of PT or PR (changed conditions is an equitable theory so cannot be applied in these jdxs to get rid of restrictions – advantage of changed conditions doctrine is that there is no constitutional issues – aimed at a specific restriction) – need statutes to make sure PR/PT don’t last too long 
-CA marketable record title legislation
-public policy: real property should be freely alienable and marketable to enable and encourage full use and develop 
-eliminate unreasonable restraints on alienation and marketability of real property because the interests are no longer valid or have been abandoned or have otherwise become obsolete
-reduce litigation to clear and quiet titles
-need current records of future possessory interests
		-purpose: to simplify and facilitate real property title transactions 
-effects: FSdet/PR converted to FSSCS/PT (also applies to FSSEI/EI)
-PT expires 30 years from recordation of the document creating it unless before expiration the holder of the interest records a Notice of Intent to Preserve the interest – this extends the period for 40 years and there is no limit on number of times the period can be extended 
-expiration of PT terminates the restriction and makes the restriction unenforceable by any means but if the restriction is also an equitable servitude, it is still enforceable by injunction and other available remedies even if the PT expires 
-5 year grace period for interests created more than 30 years ago – doesn’t mean that the PT has to be exercised in these 5 years but just has to be recorded  procedural only so not unconstitutional 
-PT must be exercised within 5 years after breach of the restriction (statute of limitations)
-codified doctrine of changed circumstances – allows elimination of restrictions when there is no longer a substantial benefit to be obtained but created a lifetime charitable exception (land granted for charity)

Eminent Domain
-remedial devices 
-estates: PT, PR, EI
-covenant running with land/equitable servitude not an estate but still an interest in land
-these are all property interests entitled to protection under eminent domain law 

-eminent domain inquiry
1. is it a compensable interest?
-if no, then end of inquiry
2. what is the value of the compensable interest? 
-private property shall not be taken (also if regulated to extent that landowner cannot use the land; in CA, taken or damaged) for a public use without just compensation (= fair market value = price willing buyer will pay to a willing selling without compulsion)

-eminent domain elements
	-private property
	-taken (or damaged in CA)
	-for public use
-results in just compensation = fair market value = how much a willing buyer not under compulsion to buy would pay and a willing seller not under compulsion to sell would accepts

-where the land to be taken is a fee simple defeasible, the fee simple defeasible owner gets the fair market value of the property subject to the restriction
-the owner of the future possessory estate (PR, PT, EI) has burden to prove how much interest is worth – problem is that it is not certain when or whether possession will occur (hard to predict whether there will be a violation in the future) so there really is no market for such interests 
-if restriction is for personal benefit, courts usually hold value of that interest is remote/speculative = $0

-C.C.P 1265.410
(a) where the acquisition of property for public use violates a use restriction with a contingent future interest granting a right of possession of the property upon violation of the restriction:
(1) if violation of the use restriction was otherwise reasonably imminent, the owner of the contingent future interest is entitled to compensation for its value, if any (because violation was going to happen anyways, it would result in forfeiture and owner of PR, PT, EI, etc would have otherwise gotten the property)
(2) if violation of the use restriction was not otherwise reasonably imminent but the benefit of the use restriction was appurtenant to other property (land-related benefit), the owner of the contingent future interest is entitled to compensation to the extent that the failure to comply with the use restriction damages the dominant premises to which the restriction was appurtenant and of which he was the owner 
(b) where the acquisition of the property for public use violates a use restriction coupled with a contingent future interest granting a right to possession of the property upon violation of the use restriction but the contingent future interest is not compensable under subdivision (a), if the use restriction is that the property be devoted to a particular charitable or public use, the compensation for the property shall be devoted to the same or similar use coupled with the same contingent future interest 

-ex: O owns Lots 1 and 2; O transfers Lot 2 to A in FSSCS/PT with height restriction to protect Lot 1’s view; condemnation action on Lot 2 – without restriction, Lot 2 worth $500,000; with restriction worth only $400,000
	-A would get $400,000; O loses PT – probably worth $100,000
-but suppose Lot 1 is worth $3mil with the protected view restriction, but only $2mil without – then O’s damage as result of condemnation should be $1mil (so O is out $900,000)
-from govt’s perspective, there should be no obligation other than paying just compensation for the property actually taken – O’s damage is not relevant; pie theory: shouldn’t have to pay for the whole if only taking a piece 
-but focus should not be on value of what the govt is receiving – just compensation clause is there to protect landowners so the focus should be impact on landowner as result of condemnation 
-purpose of restriction here is land-related – so when determining just compensation, value of Lot 1 should be considered [apply CCP1265.410(a)(2)]

Fee Simple Subject to Executory Interest/EI
-of the 3 types fee simple defeasible, Rule Against Perpetuities applies only to FSSEI/EI – the only one where future interest is created in transferee (if retained in transferor; i.e. FSdet/PR or FSSCS/PT, then RAP does not apply)

-RAP begins to run when the future interest is created – if the future interest can vest too far in the future, then it is void; if not too long in the future, then ok  look to see if there is a specified time period within which the interest must vest or whether the interest is capable of vesting at any time in the future
-if no time limit that complies with RAP, then void immediately because it can vest too far out in the future – try to save it with the charitable exception:
		-ok when FSSEI in charity and EI in charity
-giving FSSEI to charity and EI to “residuary legatees” by will is no good even if all residuary legatees are charities – we won’t know until testator’s death who else will be included as residuary legatee and all it takes is one that is not a charity to make the exception inapplicable; cannot bootstrap (Edward John Noble Hospital case)
		-not okay when FSSEI in charity and EI in non-charity
		-most likely not okay when FSSEI in non-charity and EI in charity
	-likely results if EI is void:
-if language in original deed indicates automatic forfeiture, most likely FSdet/PR
-PR goes back to grantor
-if grantor dead: if by will, PR will go to residuary legatees or intestate heirs – no jdx split since grantor is dead (not inter vivos transfer)
-drafting consideration: whether all clauses in the will take place all at once or sequentially (Brown case essentially views the will as coming into effect clause by clause, not all at once – so we can go back and find who to give the PR to but don’t rely on this holding when drafting)
-if language indicates optional forfeiture, most likely fee simple absolute 
-if ambiguous language, court most likely to construe this way because it gets rid of the restriction
-ex: O retains life estate and makes inter vivos transfer to lodge (future possessory interest) with restriction; upon violation of restriction, the land goes to O’s heirs (future possessory interest in transferee); the rest of O’s estate goes by will to wife (Fletcher case)
-future estate in O’s heirs is EI – subject to RAP; charitable exception does not apply – shifts from charity to non-charity; vests too long = void
-wife would want original language to be automatic – construe as lodge having FSdet and O retaining PR which was transferred to wife by will
-suppose judge says future interest was in transferor and not transferee – not subject to RAP  argue that “to O’s heirs” were just words of limitation giving O a fee simple absolute upon violation of the restriction by lodge – still goes to O’s wife 

-how to avoid RAP: retain the future interest in transferor (doesn’t matter if PR or PT because RAP doesn’t apply to either), then have transferor transfer PR or PT to the third party intended to take upon violation – most practical way is to do this step by will to avoid prohibition on inter vivos transfers; also gives grantor time to change mind 

-grantor owning a fee simple absolute can keep for himself only a FSSEI and give someone else an EI  subject to RAP
-Walker case: O conveys to Railroad, reserving and excepting to O, the lime kiln lot so long as lime is burned thereon  O has present possessory estate (FSSEI), RR has future possessory interest (EI)
-subject to RAP, charitable exception not applicable, no time limit as to how long the EI can vest = void  go back to original transfer and determine whether the forfeiture is automatic or optional – so long as indicates automatic  court likely to construe as FSdet/PR  O is grantor so O has the PR and reserved for himself the FSdet = FSA  RR has nothing (same result even if original transfer had optional language – O with FSA and RR has nothing)
-contrast ex: O conveys to A, reserving and excepting to O, all oil, gas, and mineral, so long as produced in paying quantities 
-oil, gas, mineral stopped being produced in paying quantities – successors of both O and A claim that they have FSA 
-A would argue that O retained easement (profit a prendre) while giving A fee simple absolute with an encumbrance – easement not estate in land so RAP does not apply  when the purpose of the easement/profit is over, the easement is extinguished – A would have fee simple absolute free from encumbrance 

Fee Tail: purpose was to keep property in the family for generations as source of political power and prestige – US abolished it because it is contrary to policy of free alienability and putting property to its best use
-what happens if fee tail is created – 2 likely results: 
	-immediately becomes fee simple absolute
-or allow for a person to lock it up for one generation and then it becomes a fee simple absolute after that generation dies 

Life Estate: every time there is a life estate, there will be a future possessory interest  because the life estate ends upon death and the property has to go somewhere
-ex: O to A for life, then to O – life estate by grant; future interest retained in transferor = reversion (not PT or PR because not forfeiture estate) 
-ex: O to A for life, to then B – grant; future interest retained in transferee = remainder (not executory interest)
-ex: O to O for life, then to A – reservation; future interest in transferee = executory interest 
-ex: O to A for life of B, then to C – grant; life estate pur autre vie (life estate measured by the life of a person other than the one holding the life estate); C has remainder 

-alienable: life tenant can convey life estate to a third person – but as practical matter may not always be marketable because it lasts only until life tenant dies 

-life tenant has right to undisturbed possession of the land and to the income and profits thereof
-limited by waste: under a duty to refrain from any act which will diminish value of the reversion or remainder if such act is also, under all of the circumstances, an unreasonable use of the premises	

-implications on property tax (= assessed value x rate)
-Proposition 13 – pushed assessed value of property back to 1975; assessed value could be increased by one of the following
		-consumer price index (max of 2%)
		-improvements on the property (more than just repairs)
-“change of ownership” – raises issue of what is a change of ownership when life estates involved
	-ex: O retains life estate and gives future possessory interest to A; O dies
		-no shifting of ownership when O retains life estate
		-when O dies and A takes possession = change in ownership
-ex: O gives A life estate, future possessory interest to B; A dies and B takes possession
-change of ownership occurs when O gives A the life estate
-change of ownership occurs again when A dies 
-ex: O gives A life estate, O retains reversion, A dies
	-change of ownership occurs when O gives A life estate
-change of ownership arguably occurs again when the property reverts back to O upon A’s death
			-exemptions: spouses, parent-child, grandparent-grandchild

Reversion
-residue of an estate left in the grantor, to commence in possession after the determination of some particular estate granted out by him  future possessory interest retained in transferor that is not a PR or PT (created with flag words)
-reversion is created as soon as transferor gives something away but not in its entirety – does not involve forfeiture
-reversion is freely transferable all 3 ways (in all jdx)
-ex: O has fee simple absolute; O transfers to A life estate; A leases to B for 10 years; B subleases to C for 3 years
-when A dies, property goes back to O – O has future possessory interest as reversion (size of fee simple absolute)
-A to B – A cannot give B a longer term than A has (if A dies before 10 years up, B still loses property); but assume B’s 10 years is up and A is still alive  A has future possessory interest in reversion (size of life estate)
-B to C – assuming A is still alive; B has future possessory interest of reversion (size of estate for years)
-each of above is future possessory interest retained in transferor that is not PR or PT
-reversion is a vested interest (but does not mean that possession is sure to occur) 
-reversion is retained in transferor and thus not subject to Rule Against Perpetuities

Remainder + Executory Interest 
-remainder = a future possessory interest created in a transferee that can become possessory immediately upon the natural expiration (maximum potential duration) of a prior (some jdx require this prior estate to be a freehold) estate in another transferee created by the same instrument

-vested = existing and ascertained transferee + no condition precedent (but rather a condition subsequent)

-future interest created in transferee 
	-remainder
		-vested remainder
			-absolutely vested remainder
			-vested remainder subject to partial divestment (aka subject to open)
			-vested remainder subject to complete divestment
		-contingent remainder
	-executory interest (future interest created in transferee that is not a remainder)

-transferability of FPI: jdx split on inter vivos transfer (no jdx split if testamentary/intestate transfer)
	-transferor: PR, PT
	-transferee: CR. EI
	-no jdx split for the rest = freely transferable 

-inquiry:
	-is it a remainder?
		-no, then executory interest
		-yes, is it vested?
			-no, then contingent remainder
			-yes, is it divestible?
				-no, then absolutely vested remainder
				-yes, if all, then subject to complete divestment
					-if only in part, then subject to partial divestment 

-O to A for life, then to B for life, then to C
	-A: present possessory estate – life estate
-B: absolutely vested remainder – fact that B has to survive A doesn’t make it divestible; just nature of the estate 
	-C: AVR (FSA)

-step 1 – O to A for life; step 2 – O to B
-A has life estate and O retains reversion (even if deed does not say so – there always has to be a future possessory interest following a life estate and unless O provides otherwise, it reverts back to O and his heirs in FSA)
	-O gives reversion to B so B has a reversion (FSA)

-O to A for life, then to B
	-A has life estate
	-B has AVR (FSA)

-O to A for life, then 1 year after A’s death, to B
	-A has life estate
-B has EI (FSA)  not remainder because B’s interest does not become possessory immediately after natural expiation of prior estate in another transferee
-O to A commencing one year after the date of this conveyance  also EI

-O to A, but if A dies without surviving children, then to B
-B has EI because A’s estate has to be cut short if B is to take possession – means that A has fee simple defeasible 
-A has FSSEI

-O to A (and heirs) so long as used during A’s life as a single family residence, and if not so used, then to B
	-B has EI – cuts short A’s estate 
	-A has FSSEI

-O to A for 40 years, then to B
	-A has estate for year (EY)
	-B has AVR (FSA)
	-in a jdx that requires the prior estate to be freehold, then B does not have a remainder – would have EI

-O to O for life, then to A
-A has EI – no prior estate in a transferee (O is not a transferee, even if he’s giving himself something)

-O to A for life, then to B for life, then to C for 5 years, then to D
	-A has PPE (LE)
	-B has AVR (LE)
	-C has AVR (EY)
	-D has AVR (FSA) in jdx not requiring prior estate to be freehold; or else EI

-O to A for life, then to B; B dies during A’s life, leaving C as heir
	-A has PPE (LE)
	-B had AVR (FSA) – transferable interest 
	-C has what B had 

-O to A for life, then to B for life; B dies during A’s life, leaving C as heir
	-A has PPE (LE)
	-B had AVR (LE) – extinguished at death
	-C has nothing 

-O to A for life, then to B for life [if B survives A]
	-A has PPE (LE)
-condition of B surviving A is superfluous because B has to survive A to take possession anyway – not a condition precedent because it has no effect  B has AVR (LE) – VR not subject to RAP
-O has reversion (will become possessory)

-O to A for life, then to B (and heirs) [if B survives A]
	-A has PPE (LE)
	-condition here has ramifications = condition precedent  B has to survive A in order to take 
-B has CR (FSA) – CR subject to RAP
	-some jdx restrict transferability of CR
	-O has reversion (but may not become possessory)

-O to A’s children.  At time of conveyance, A has 2 children, B and C.  Later, he has one more child, D.
-class gift: donee not named individually; means that number of class members can fluctuate
-rule of convenience: class closes as soon as someone from the class is entitled to possession 
-no prior estate – this is an immediate gift
-B & C each get half and entitled to possession now
-D gets nothing 

-O devised to A for life, then to A’s children.  At O’s death, A has two children, B & C.  Later, A has one more child, D.
	-A has PPE (LE) = prior estate 
-A’s children have VRSPD – if one dies first, heirs may be able to take here because no limitation on the children surviving A
-potential but not yet existing members of the class have EI – they don’t have to wait until natural expiration of a prior estate to take so not remainder; but can  also be a contingent remainder contingent on birth

-O devised to A for life, then to the children of B in fee simple.  At O’s death, A is alive and B is alive with one child, C.  After A’s death, B has another child, D.
	-A has PPE (LE)
	-C has VRSPD – because more children could be born to B during A’s lifetime 
-D has nothing because C was entitled to take upon A’s death and the class closed via rule of convenience 

-O to A for life, then to B (and heirs), [but if] B dies without surviving children, then to C
	-A has PPE (LE)
-condition subsequent because language of condition comes after language of the gift – B has VRSCD (FSSEI)
	-C has EI (FSA) – can only take by cutting short B’s interest

-O to A for life, then to such persons as A appoints (A has power to designate who takes property after A’s life estate), and in default of appoint, to B
-B has interest subject to being taken away by A’s exercise of power of appointment; power of appointment not considered condition precedent = VRSPD/VRSCD
-A has life estate + general power of appointment

-O to A for life, and on A’s death to such of his children as he may by will appoint, and in default of appoint, to B
	-B still has interest subject to divestment by A’s exercise of power of appointment = VRSPD/VRSCD
	-A has life estate + special power of appointment (A has limited discretion as to who he can appoint)

-O to A for life, then to B, on the express condition that if the premises are used for other than single family residence, O has the power to terminate and reenter 
-incomplete drafting: to what time frame does the restriction apply?
	-if restriction applies to A’s estate, then A has life estate defeasible and O has PT 
-if there is no restriction of B’s estate, then B has VRSCD (FSA)  subject to complete divestment because A can lose his life estate due to violation which results in forfeiture and the property goes back to O
-however, restriction on A’s estate can also be construed to carry over to B’s estate – then B would have VRSCD (FSSCS)
		-if there is no restriction on A’s estate, then A has life estate 
-B would have AVR (FSSCS) – no divestment because A cannot do anything to forfeit – B gets the property upon A’s death

-O to A for life, then to B, [but if] B does not marry before A dies, then to C
	-B has VRSCD – condition subsequent because language of condition comes after language of gift to B 
	-C has EI – C has to cut short B’s interest 
	-condition subsequent vs condition precedent (3 tests)
-affirmative vs negative condition: if negative, most likely condition subsequent; but if affirmative, most likely condition precedent
-location of condition: if condition located after the gift, then condition subsequent; but if language of condition grammatically comes before the gift, most likely condition precedent
-pretend that life estate is over but life tenant is still alive; then ask whether B can move in
-can B move in now subject to being forced to move out later (condition subsequent) or can B not move in now at all (condition precedent)

-O to A for life, then if B marries before A dies, to B
	-affirmative condition because B has to do something to qualify = condition precedent = B has CR

-O to A for life, then to B, but if B fails to marry before A dies, then to C
	-condition subsequent = B has VRSCD
	-C has EI

-O devises to A for life, then to such of A’s children as survive A.  A has one child at the time, C.
	-gift conditioned upon surviving A = condition precedent = CR
	-if no language of survival, then A’s children have VRSPD, which is devisable and descendible

-O devises to A for life, then to A’s children, but if none survive A, then to B.  A has one child at the time, C. 
	-condition subsequent = C has VRSCD (if C does not survive) + VRSPD (if A has more kids)
	-B has EI

-O devises to A for life, then to B when B reaches 21
	-condition of turning 21 = condition precedent = B has CR

-O devises to A for life, then to B, but if B dies under 21, to C
	-turning 21 is condition subsequent, so B has VRSCD
	-C has EI

-O devises to A for life, then to B when B reaches 21, but if B dies under 21, then to C 
	-most likely result: there are 2 gifts, one to B and one to C
		-condition as to B’s gift is condition precedent = CR
		-condition as to C’s gift is condition precedent = CR
		= alternate CRs
-less likely result: B has VRSCD – condition precedent of turning 21 and condition subsequent of not dying before 21  if there is ambiguity, construction preference of condition subsequent
	-C has EI in case B dies before turning 21 

-O to A for life, then to such of A’s children as reach 21, and if none reach 21, then to B.  A’s only child C is under 21.
	-C has CR – condition precedent of turning 21 and surviving A (since A has a life estate)
	-B also has CR
	
-O devises to A for life, then to A’s children, [and if none reach 21], then to B.  A’s only child C is under 21. 
	-condition subsequent – C has VRSCD/VRSPD
	-B has EI

-O to A for life, then to B’s first child.  B has no children. 
	-CR – condition precedent of being born

-O to A for life, then to B or C, whichever one first becomes a lawyer.  Neither B nor C is a lawyer yet.
-CR but don’t know in who – neither are lawyers yet and we can’t ascertain which one will become lawyer first
-first to become lawyer has VR
-if neither are lawyer when A dies, revert to O 

-O to A for life, then to B when she gets married.  B is single  B has CR; if B still unmarried when A dies, reverts to O

-O to A for life, then to A’s heirs  living people have no heirs; heirs are not ascertained until death – CR 

-O to A for life, then to B, [but if] B fails to pay $10,000 to LLS during A’s life, to C.
-B has VRSCD (location of condition) and C has EI

-O devised to A for life, then to such of A’s children as survive A, and if no child of A survives him, then to B 
-alternative CRs: A’s children have condition precedent of survivorship = CR, so B also has CR 

-O to A for life, and on A’s death to his surviving children (and their heirs), then to B
-condition of A’s children surviving A = condition precedent = CR
	-B has condition precedent of A having no surviving children
	= alternative CRs

-O devises to A for life, then to the children of B.  B has no children.
-children of B have CR because they have to be born first 

-O devises to A for life, then to B or his children
	-neither B nor his children are sure of getting the estate 
	-must survive A to take = condition precedent = CR = alternate CRs
-but can also say that B will take as long as he survives A = condition subsequent = VRSCD; children have EI
-both constructions equally likely – poor drafting 

-O devises to his son A for life, then to A’s widow for her life, then to O’s daughter B.  At the time, A is married to W.
-W has CR – have to survive A
-B has AVR

Destructibility Rule: applies only to CR 
-one way to avoid this rule is to put in a one day gap – makes the FPI an EI	
-destructibility rule is a rule of law – cannot put provision in deed to override
-2 branches 
-if prior freehold ends and the contingent remainder is not yet vested, the contingent remainder is immediately and permanently destroyed 
-O to A for life, then to the oldest child of B.  When A dies, B has no children, but has a child a year later  child has nothing; reverts to O

-O to A for life, remainder to A’s first child.  Later, A dies leaving a pregnant wife who gives birth to A’s son six months later  conceived but unborn child – CR not destroyed; child gets property

-O to A for life, then to the heirs of B (who is living).  A dies while B is living.   destroyed because still CR when A dies; reverts to O

-O to A for life, then to B for life, then to the surviving children of B.  A dies while B is living  surviving children of B have CR but not destroyed yet because B’s life estate still ongoing 
	-merger:
		-O to A for life, then to A (and heirs)  words of limitation – A has PPE and FPI = FSA 
		
-O conveys to A for life.  Later, O quitclaims to A  A has PPE and FPI = merger (FSA)

-no merger if someone has PPE and FPI with a VR in between: O to A for life, then to B for life, then to A (and heirs)  A has PPE (LE); B has AVR (LE); then A has AVR (FSA)
-when B dies, A’s second interest AVR (FSA) goes to whoever A gave it to

-but a CR in between PPE and FPI in same person does not prevent merger: O to A for life, then to B for life if B marries.  Before B marries, O transfers the reversion to A  B still had CR when A obtained the FPI because B has not satisfied the condition precedent so A has FSA 

-O to A for life, then to B (and heirs) if B reaches 21.  Later, when B is 10, O conveys the reversion to A (or A covens the life estate to O)  B’s CR is extinguished as result of merger and A has FSA 

-exception to merger destructibility: if both interests are created in same instrument as CR, then no destruction of CR by merger (rationale: if allowed, then A has FSA and would frustrate O’s intent)
-O to A for life, then to B for life if B marries, then to A (and heirs)  because these interest are in the same instrument, we assume that O intended for B to take after A dies so no merger 

-exception to the exception: even though merging would destroy a CR created by the same instrument that created a PPE and FPI in the same person, nothing prevents merger rule from taking affect if the person with the PPE and FPI transfer both interests to someone else 
-same as above except A transfers A’s interests to C before B marries  destruction of B’s CR by merger so C has FSA

-O to A for life, then to B (and heirs), but if B dies under 50, then to C (and heirs) C has EI, B has VRSCD (FSSEI)

-O to A (and heirs), but if A dies without children living at the time of her death, then to B (and heirs)  A has FSSEI, B has EI – not remainder here because there is no prior estate 

-O to A for life, but if A becomes bankrupt, then to B (and heirs)  A has life estate defeasible, B has EI

-O to A for life, then to A’s children who reach 21, but if A becomes bankrupt, A’s estate shall become void and the property shall pass to A’s children who reach 21  A’s children have CR + EI

-O to A for life, then to B (and heirs), but if B dies before A, then to C (and heirs)  B has VRSCD, C has EI

-O to A for life, then to B if B survives A, and if B does not survive A, to C – alternate CRs

-O to A (and heirs), but if during A’s life the property is used for other than a single family residence, then to B (and heirs)  A has FSSEI – not remainder because no prior estate; B has EI

-O to A from and after A’s marriage  O has FSSEI, A has EI because O gets to keep the property until A gets married

-O to A for 5 years, then to the heirs of B (a living person)  B has no heirs yet because he is still alive – CR; if B is still alive at the end of A’s estate for years, then the CR is destroyed and the property reverts back to O
-note that if the jdx required a prior freehold estate – then B’s heirs have EI but still cannot take if B is alive  reverts back to O as FSSEI

-O to A for 99 years, but if A fails to live that long, to A’s first child to reach 21.  A dies with a child 10 years old.  A’s kid has EI – has to cut short the EY of 99 years  property revert back to O in FSSEI

-O to A for life, and one day after A’s death, to A’s first child to reach 21.  A dies with a child 10 years old  EI so not subject to destructibility rule; property revert back to O in FSSEI

-O to A for life, then to B if she reaches 21  B has CR subject to destructibility rule 

-O to A in fee, but if B reaches 21, then to B in fee  A has FSSEI, B has EI

-O to B in fee if B reaches 21  B has EI – not remainder because no prior estate; O has FSSEI

-O to A for life, then to B and C (and their heirs), but if either B or C dies without issue, then to the survivor, and if both die without issue, then to D & E (and their heirs), but if either D or E dies without issue, then to the survivor, and if both die without issue, then to F
-A has life estate
	-B has co-tenancy with C – VRSCD with EI to C
	-C has co-tenancy with B – VRSCD with EI to B
-everything following cannot be remainder because it has to cut short B and C’s estates – D, E, F have EIs

-Estate of Houston: testator set up trust that is to end on the death of his last surviving child; the principle shall be distributed in equal portions to grandchildren and the children of any deceased grandchildren take their deceased parent’s share (testator’s children = prior estate – life estate in the trust)
	-last surviving child of testator = Gert
	-grandchildren = A-H, Henry, Charleton, H.H., Gert Jr.
		-A-H still alive when testator’s last surviving child died  interest vested when Gert died
		-Charleton left 2 daughters
		-Henry, H.H. and Gert Jr. did not leave children but left heirs
-dissent: in order to take, grandchildren have to survive = CR; only other people who can take are deceased grandchildren’s children 
-Charleton and his daughters have alternate CRs  daughters take Charleton’s share because he did not survive Gert 
-Henry, H.H., and Gert Jr. did not survive Gert and did not have children – their share is destroyed  their heirs get nothing 
-majority: grandchildren have VRSCD (divested if s/he don’t survive Gert – if s/he has children, the children have EI) + VRSPD (if more grandchildren enter class)
	-Charleton’s interest divested by his daughters EI 
-interests of Henry, H.H., and Gert Jr. were not divested by qualifying people – thus, the interests are preserved and pass to their respective heirs 
-problems with this construction:
-gives share of principal to descendants long dead (grandchildren who predecease testator’s last surviving child) – because it’s a condition subsequent, it is a vested remainder that becomes possessory even though the grandchild is dead
-permits strangers to testator’s blood to receive substantial portion of his estate without any express gift – because it is a vested remainder, it can vest in the dead descendant and then it goes to whoever he gave it to (most likely contrary to testator’s intent)
-greatly depletes estate – split principal among more people and because of estate tax each time it passes from the dead descendant to his legatee (and this person’s legatee if he is dead)

-ex: husband transferred by will to wife for life, then to daughter; in case of daughter’s death before that time, the land shall pass to son
	-daughter gives son a quitclaim deed; wife dies; daughter dies leaving X as sole heir; X sues son
-S would argue that D’s interest was subject to condition subsequent so D had VRSCD (divested if she doesn’t survive testator’s wife) and S had EI – would be valid inter vivos (not valid if D only had CR)  S has VRSCD + EI = merger 
-X would argue that D’s interest subject to condition precedent – thus D had CR and inter vivos transfer was not valid and when D died, she still owned the CR (since she did survive her mother) which descended to X when D dies 
-S could counterargue estoppel by D: when wife died, D’s interest became vested and was available for transfer so even though the transfer was not valid previously, D now cannot deny that she transferred her interest to S (probably won’t work because only quitclaim deed)

-ex: husband transferred inter vivos, in trust, reserving a life estate – ambiguous language can be interpreted either as (a) then to wife if she survives H and if not, then to personal representative or (b) then to wife, but if she dies before H, then to PR; wife died, leaving sister as sole beneficiary; then husband died and a personal representative was appointed 
-doesn’t matter whether ambiguous language indicates condition precedent or condition subsequent because there is no prior estate in a transferee here (husband was the transferor)  no remainder  wife and personal representative both have EI
-since W had EI, the interest was freely transferable to S – but since W did not survive H, the property goes to the personal representative 

-ex: mother’s will gives property to son upon payment of $1,160; if he doesn’t pay, then the property will be divided among the son and his 4 brothers – son signs waiver of his rights to the property, resulting in division among him and his brothers; his ex-wife claims this is creditor fraud 
-not a remainder because no prior estate = EI = son had possessory estate that was freely transferable  because he gave his interest away to avoid paying debt, he committed creditor fraud

SPECIAL RULES
Waste Doctrine: prohibits waste, which is “injury” of a lasting character (long-term) by the holder of a present possessory estate which affects a future possessory interest, or a concurrent interest (JT or T in C), or a security interest
-type by violation
-active: doing something to cause the injury
-passive: not doing something to prevent the injury – harder to spot and must prove that the person had a duty to do something which they failed to fulfill
-bad faith waste: for example, borrower pockets profits from rents and loans secured by the property but leaves property in shambles (egregious conduct) or homeowner has a destruction party before being evicted because of foreclosure – then no protection from anti-deficiency statutes (prohibiting creditors from going after borrowers personally)
-type by effect/consequences
	-decreased value of property or increased burden – economically provable
	-impairing evidence of title – making it really hard to establish property’s boundaries
	-change of character – leads to most litigation; House of Isaac, Melms case cited in Isaac 
-notion of entitlement to have property transferred to holder of FPI in same condition as when given to person with PPE
-ameliorating waste: technically waste because there is change in character of property but results in no harm (even if it’s an improvement) – can be used as a defense for changing character of the property
-in determining whether waste occurred, look to grantor’s intent (to allow changes or not)
-expressed intent will be honored
-if not expressed, look for most probable intent – consider factors such as duration of non-fee estate, likelihood of holder of FPI getting the property, change in area, etc 
-Fickle Farm case: can argue that selling the property would carry out John’s intention of providing for Anna (referred to her as his beloved wife) – he gave her only a life estate probably to protect her because she wasn’t educated and he didn’t want to give her a fee simple absolute where she could be taken advantage of 
-alternative: John could have given Anna a life estate + general power of appointment  she could have appointed herself and her interests would have merged into a FSA (more marketable) 
-Anna would have won if she made ameliorating waste argument but she had no money to make the improvements
-exception: Melms case – life tenant in good faith believed that it was the owner of the property and changed condition of property after neighboring properties had sufficiently changed the nature of the area
-compare House of Isaac: demolishing historic mansion and replacing it with apartment complex to make the property more productive not good enough reason and would constitute waste 
-other arguments presented against demolition/change in character
-doctrine of ancient lights – would block light to their parcels (but only local ordinances; not every jdx follows this doctrine – here court said no right to light and air
-privacy – apartment tenants (higher floors) could see everything happening on the siblings’ lots (in their single-family residence)
-plottage value: more value if the parcels sold as a whole as oppose to piecemeal – court rejected this argument 
-remedies: 
-temporary restraining order + injunction if waste hasn’t been committed
-damages: but have to prove that the waste resulted in declining value of the property
-punitive damages: deter future waste if waste was already committed (in CA, treble damages – but if no actual damages, there is really nothing to recover)
-terminate estate for committing waste (common law rule followed by some jdxs) 
-if jdx does not follow this doctrine, then make the PPE defeasible to protect holders of FPI – grantor can craft own remedial device (like exercise of PT)

Doctrine of Worthier Title (2 branches) – applies to both real and personal property 
-inter vivos: converts future possessory interest created in transferor’s (still living) heirs back into a future possessory interest in the transferor (usually reversion)
-ex: O (inter vivos) to A for life, then to O’s heirs (O’s heirs have CR – O is still alive)  reversion in O
-ex: O (inter vivos) to O for life, then to O’s heirs (O’s heirs have EI – not remainder because there is no prior estate in a transferee)  reversion in O
-the future interest is not eliminated, just changes types and owner
-if you have a client who wants to buy these parcels in FSA, better off in a jdx following the DWT 
-if not, there are a lot of holders of FPI and we can’t get a clear title 
-with doctrine of worthier title, you can buy O’s PPE along with his FPI = merger = FSA 
-testamentary (most states have abolished this branch): transfer by will treated as intestate transfer so that the transfer can be taxed – same people get the same interest but subject to taxes (unlike inter vivos branch)
-this branch abolished because it doesn’t really change anything and we already have a sophisticated tax system in the US
-justifications: 
-common law feudal incidence – people were avoiding taxes by not waiting until after death to pass on property to heirs (no taxes on inter vivos transfers back then – so doctrine gives the property back to O so that the estate can be taxed when the transfer is made after O’s death)  no longer a valid reason
-clears title (inter vivos branch) – makes the property more marketable [but some states don’t follow the doctrine because it traps the unwary] 
	-probable intent  Doctor v. Hughes: rule of intent/construction (not a rule of law)
-but probably not true – when O transferred to A for life, then to his heirs, he probably didn’t mean to give a life estate to A and then to repossess the property himself 
-since it is a rule of construction, O can just include in the document his express intention  say that O intends to give future possessory interest to his heirs and not to retain in himself
-suppose this language is included in a will executed after the inter vivos transfer was made: argue that bootlegging not allowed – cannot use language in will (later point in time) to show intent of earlier transfer (might work though if both documents were drafted at the same time)
-note that “heirs” is not the same as “issue” – heirs is a broader term
-ex: Grandmother inter vivos trust to trustee to benefit Mother for life, then to Levy + Grandmother by will to Mother for life, then to Levy
-Levy then takes his 2 future possessory interests and sets up irrevocable trust to benefit himself for life, then to Levy’s surviving lawful issue, but if none, then to Mother’s surviving lawful issue	 
-Mother dies  Levy’s FPI now becomes possessory and his trust now has assets 
-but now Levy wants the trust assets, not just the income – problem is that his trust is irrevocable (absent language to contrary, default is that rust is revocable)
-can revoke the trust if he can show that he is the only beneficiary of the trust – argues that he has a life estate, is the only issue of Mother, and that there is no FPI in his surviving lawful issue because of application of doctrine of worthier title
-doctrine of worthier title does not apply here because there is no FPI created in transferor’s “heirs” – issue is not the same as heirs 
-consequences of doctrine of worthier title – makes a difference who has the property/asset: creditors, trust revocation, subsequent transfer attempts, taxes
-ex: Abel to Charles (one of Abel’s 2 sons) for life; at A’s death, land to be divided among A’s heirs (transferor’s heirs – matters whether doctrine of worthier title applies in this jdx)
	-C has life estate pur autre vie (measured by A’s life)
-when C dies before A, he was survived by his father Abel and his brother Daniel – C’s life estate still continues because A is still alive  A and D both considered “heirs” of C  A and D are cotenants of life estate measured by A’s life 
-then A inter vivos deeded his interest to Everett (not a relative)  E gets A’s co-tenancy with D in life estate measured by A’s life 
-this is not a good deal for E if doctrine of worthier title does not apply  this is all E gets – when A dies, the life estate ends and the land goes to A’s heirs (probably to D in fee simple absolute)
-if doctrine of worthier title applies, no merger when C is alive but A has a reversion because the FPI given to A’s heirs is given back to A
-when C dies, A has a co-tenancy with D in C’s life estate measured by A’s life + a reversion  E got A’s co-tenancy with D + the reversion  when A dies, E has a FSA 
-doctrine of worthier title abolished CA by statute
-raises question as to whether the statute applies retroactively to deeds done before statute was enacted – ex: O inter vivos transfer to A for life, then to O’s heirs; O dies and transfers all property to B by will; C is O’s heir
-if statute does not apply retroactively, DWT applies – O had the reversion that was willed to B
-if statute applies retroactively, DWT does not apply – C gets the property 

Rule in Shelley’s case: converts future interest created in a transferee’s heirs into a future interest in the transferee – the two interests in the transferee subject to merger 
-suppose the transferee then makes a transfer to his heirs – then doctrine of worthier title applies (he is acting as transferor now)
-merger rule and destructibility rule work independently of RSC (they operate like they would in the FPI hypos)
-application of Rule in Shelley’s case:
-applies to a transfer of real property only 
-the interest in the transferee must be a freehold estate 
-the FPI in heirs of transferee must be a remainder (so if there was a life estate in transferee and heirs take one day after life estate ends – RSC doesn’t apply because the heirs have EI)
-can avoid RSC by creating a FPI in transferee’s heirs that is not a remainder 
-“heirs” of transferee must be used or described in the technical sense – jdx split as to whether this means descendants of the transferee or intestate heirs of the transferee defined by probate code 
-can avoid RSC by not describing takes as transferee’s heirs in the technical sense 
-the FPI must be created in the transferee’s heirs in the same instrument in which the interest is created in the transferee (one step, not multiple steps)
-the interests of the transferee and the transferee’s heirs must be of like kind (i.e. both legal or both equitable)
-the presence of an intervening estate in someone else, between the transferee’s interest (usually a life estate) and the remainder in the transferee’s heirs, will not prevent application of RSC 
-ex: O to A for life, then to B for life, then to A’s heirs  RSC still applies
	-A has LE and remainder but no merger because B has AVR 
-rule of law, not construction – grantor’s intent is irrelevant 
-abolished in most states, including CA 

Destructibility Rule: CA not a destructibility jdx – abolished in CA but still tested on bar exams
-applications:
-prior estate has ended and contingent remainder still not vested
-merger doctrine – i.e. same person has PPE and FPI with someone else’s CR in between; the CR does not prevent the merger and is destroyed
-justification: makes property more marketable – gets rid of contingent interests that are not ready to vest upon expiration of prior estate and allows the property to be freely transferable immediately if merger doctrine applies 
-how to avoid: 
	-don’t create a remainder – create an executory interest instead (not subject to RAP)
	-don’t create a contingent remainder – create a vested remainder instead (not subject to RAP)
-put the property in trust instead – prevents the CR from being destroyed (but more expensive and more court monitoring)  note that trust avoids destructibility rule only – still subject to RAP
		-what if the future interest was put into a mortgage instead? (Astley case)
-title jdx: O actually gives title to the lender  this has the same effect as putting it in trust so the CR is not destroyed
-lien jdx: instead of giving title to lender, lender can exercise a lien on the property in event loan not paid off  no legal title given to lender so CR not saved 
-ex: O to A for life, then to B for life, then to children of B who reach 21 (CR) or if there is lack of such, to C (CR) – alternative CRs (Festing case)
-when the 2 life estates ended, B had children but were not yet age 21 – their CR was destroyed because it hadn’t vested by the time both preceding life estates ended
-however, court also destroyed the other contingent remainder because there is still a possibility that B’s children will attain age of 21 so there was no lack of such issue (this part questionable)
-the property reverted back to O – goes to O’s intestate heirs

Rule Against Perpetuities: a contingent future interest in real or personal property is void at its inception, unless under all possibilities considered as of the date of creation of the suspect interest, it must vest if ever (vest or fail) not later than 21 years after a life or lives in being at the time of creation of the suspect interest, plus any period of gestation involved 

-possibility of vesting beyond perpetuities period is the only thing that matters – probability and actuality are immaterial

-rule of law, not construction – intent irrelevant (unless the facts are ambiguous – can construe to avoid violation of RAP)

-analysis:
-look for a future possessory interest 
-identify what type of FPI it is – is it subject to RAP?
-PR, PT, rev – retained in transferor and NOT subject to RAP
-EI is subject to RAP
-contingent remainders subject to RAP
-vested remainder not generally subject to RAP – but VRSPD (class gifts) are 
-power of appointment has serious issues with RAP
-determine whether the FPI is void or valid under the common law rule
-if void, can you save it by?
			-charitable exception
			-destructibility rule (Abbiss case)
-ex: T by will to A for life, then to first son of A to reach age 25 [A has a 10 year old son] = CR = subject to RAP 
-destructibility jdx: if A dies and son is still not yet 25, his CR is destroyed – last moment when the CR can vest is when A dies  A will work as a measuring life in a destructibility jdx because there is no way for the CR to vest longer than 21 years after A’s death = valid 
-not destructibility jdx: find a measuring life  neither A nor the existing son work
-suppose A has another son and then A and 10 year old son die – the newborn son is the only son of A left who can reach 25  but this occurs  21+ years after the death of measuring life (the 10 year old or A) = void
			-equitable approximation doctrine – allows court to edit document (Carter v. Berry)
-saving principle of cy pres or equitable approximation may be applied to testamentary gifts to individuals so as to prevent failure in toto of class gift which is partially invalid under rule against perpetuities
-simple rule of judicial construction, designed to aid the court to ascertain and carry out, as nearly as may be, the intention of the donor – applicable where it is impossible beneficially to apply the property left by the testator in the exact way he provided, and his directions cannot be carried into effect in toto
-if can’t save, what are the resulting interests?
-if possible, sever off part that is void and give effect to the rest – unless clauses too intertwined 

-purpose of RAP is to clear title now – we can look at the deed and decide now whether the FPI is void or valid; CRs disfavored because they clog up title
	-theory bases:
		-remoteness of vesting – clogs title too long
-suspension of power of alienation (this theory now disfavored) – not totally true because A with PPE and B with FPI can get together and transfer both interests to X (but if B’s interest is still contingent, i.e. not yet vested, it may still be subject to limitations on alienation  this is why the vesting theory is a better one) 

-CA: there was a time when the law was that if there is a person or persons in existence that together can convey a fee simple absolute, all interests all vested – but this was repealed in 1970  definition of vested is still the common law one 
	-note that CA follows US RAP – modifications to common law RAP

-measuring life: must be a human life and must be in being at time of creation of the interest – can be people mentioned in the document, members of the family of people given gift, etc; can basically be anybody
-limitation: cannot be so numerous that it would be unreasonably difficult to determine who the measuring life is (can still use a large group as long as there is reasonable likelihood they can be tracked down in the future)
-the interest must vest or fail within 21 years of this person’s/persons’ death – but the perpetuities period can be extended to include gestation of a conceived but unborn child
-note that if the interest is created in a revocable trust, the period doesn’t begin until the power to revoke is gone (usually when settlor dies) – as soon as the trust becomes irrevocable, the RAP period starts; then have to see whether the interest can vest too long in the future (more than 21 years after life in being dies) 

-A by will to his wife B for life, then to such of A’s lineal descendants as are alive 50 years after the date of his wife’s death.  At A’s death he has one child, C.  no matter who measuring life is, according to language here, the interests vests more than 21 years (can’t take until after 50 years later)
	-equitable approximation: ask court to redraft it to make it valid  
	-sever clauses: knock out everything that is void – left with A to B for life, reversion to A (goes to heirs)

-A to B so long as used for single family residence, then to A and heirs  FPI = PR = not subject to RAP

-A to B and heirs … 
a) so long as used for single family residence; then to C  C has EI = void because no limitation on when the violation can occur  automatic forfeiture = PR in grantor
b) but if used for other than single family residence, then C or sucessors may terminate the estate and enter possession  C has EI = void  optional forfeiture = FSA in B 

-A to B and heirs until Malibu becomes an incorporated city, then to C 
-pre-1989: there is a high likelihood that Malibu would be incorporated – probability irrelevant 
		-also have to ignore fact that Malibu actually became incorporated – actuality irrelevant 
		-VOID 
	-post-1989: since Malibu already incorporated, not contingent anymore – not subject to RAP

-A to B for life, then to first child of B who becomes a lawyer (CR)
a) at creation, B is alive, has 3 children, no child a lawyer yet  imagine that B has another child, then B and his 3 children die, then the imaginary child becomes a lawyer more than 21 years later = void 
	b) at creation, B is alive, has 3 children, 1 is already a lawyer = vested  not subject to RAP 
c) at creation, B is alive, has 1 child who graduated top in class, took all bar review courses, took bar exam, and his favorite uncle is grading papers and knows exam number  don’t care about probability = void 
d) A by will and B is dead before A dies, leaving a 2 year old child  B is already dead, so B cannot have more children – since B is gone, there is no prior estate  reverts back to A as FSSEI, child has EI
	-EI still subject to RAP – use the child as his own measuring life = valid 

-A to B for life, remainder to first son of B to reach 25 (CR)
a) at creation, B alive with 2 sons, 10 and 12  B can have another child, then B and his existing children can die – the new child reaches age of 25 more than 21 years later = void
b) at creation, B dead, leaving 2 year old son  no prior estate so A has FSSEI and the kid has EI
pick the 2 year old as the measuring life  no way that the child will turn 25 more than 21 years after he dies = valid 
-destructibility jdx: last point it can vest is when B dies, if not vested then, then destroyed – no way it can vest more than 21 years after B dies 

-A to B for life, then to children of B for life, and upon death of last surviving child of B, then to such of B’s grandchildren as may then be living (CR)
a) at creation, B is alive with children – if B has another child and then B and the existing children die, then the imaginary child can produce grandchildren whose interest can vest more than 21 years after B and children die = void  reversion in A
b) at creation, B is dead, with living children but no grandchildren – the living children are the only lives in being – grandchildren have to be living to take when the last of B’s children die  no way grandkids’ interests will vest more than 21 years after B’s children die = valid 

-A by will in trust to pay income to B for life, remainder to such children of B that reach 21 (CR).  At creation, B is alive with two children (ages 10 and 20) – disregarding medical technology, there is no way that B’s children can turn 21 more than 21 years after B’s death = valid using B as measuring life
-B’s existing children do not work as measuring lives – B’s existing kids can die and then B can have another kid who can turn 21 more than 21 years after B’s existing 2 kids die
	
-A by will to B’s grandchildren who reach age 21 (CR)
a) B is alive at A’s death, with children but no grandchild = void – since B is alive, no matter who you pick, you can imagine a way the interests in the grandkids will vest more than 21 years after the life in being dies
b) B is dead at A’s death, leaving children, but no grandchildn = valid – since B is dead, he will not have any more children – so use the children as life in being  no way that the grandkids will turn 21 more than 21 years after the last of B’s children die 
c) B is dead at A’s death, leaving no children, but leaving a 5 year old grandchild = valid  use the kid as measuring life

-A to his grandchildren who reach age 21 (CR)
a) by will and A leaves 2 surviving children, B and C – can use B and C as measuring lives  A will not have any more children and no grandkid can turn 21 more than 21 years after B and C die (because B and C can’t have more children – A’s grandkids) = valid
b) by inter vivos conveyance and A is living with 2 children, B and C – since A is still living, B and C don’t work as measuring lives because A can have another child after B and C die who will create a grandchild who will turn 21 more than 21 years after B an C die (A also cannot be a measuring life) = void

-A to B for life, then to such of B’s lineal descendants as are alive 01/01/2010 – remember that actuality of living beyond a certain date is irrelevant 
a) created before 01/01/1989, but B lives until after 01/01/1989 (ignore actuality) = void – more than 21 years between creation and date specified
	b) created in 1990 = valid – less than 21 years in between 

-creation of interest to vest in person who is A’s youngest lineal descendant at expiration of 20 years from day of death of last survivor of all lineal descendants of M. Hubbarb who shall be living at time of A’s death – savings clause
a) created by A’s will = valid – measuring lives are fixed at time of creation of the interests (A’s death); interest in A’s youngest descendant vests 20 years after death of Hubbarb’s last surviving descendant (doesn’t matter that A’s youngest lineal descendant may not be alive at time of creation)
b) created by A’s deed = void – doesn’t work because the group (Hubbard’s lineal descendants at time of A’s death) can still expand after creation of the interest (when deed was executed) before A’s death  lives in being may not exist when the interest was created (have to make sure that no one else can get into the triggering group after creation)
c) created by A’s will but eliminate language “who shall be living at time of A’s death” = void – Hubbard can still have lineal descendants after A’s life – don’t count as life in being 
d) created by A’s deed, but language changed to read A to B only, at expiration of 20 years = valid – the only potential taker here is B  use B has measuring life and there is no way that B’s interest can vest more than 21 years after B dies 

-A devises to his grandchildren who reach 21 (CR).  At A’s death, he has no child but 7 months later his widow has his child B.  B marries and lives to age 60 and dies without children but 7 months later B’s widow has his child C. = valid – use B as measuring life  gestation period extends the perpetuities period so there is no way that C will turn 21 more than 21 years after B’s death 

-A deeds to son B for life, remainder to such of A’s grandchildren who reach 21 (CR).  At creation, B is alive and there are no grandchildren = void – if B dies, A can have more kids who will produce grandkids who can turn 21 more than 21 years after B die; if A has more kids and then A dies, the kids can still produce grandkids who will turn 21 more than 21 years after A dies  neither A nor B can be measuring lives 
-can save with destructibility rule by using B as measuring life – if still contingent when B dies, then destroyed and does not violate RAP because it can’t vest anymore after that time 

-A devised to B for life, then to B’s children for their lives, then remainder to B’s grandchildren.  At A’s death, B is 75 years old with 1 child = void – B can have another child who can produce a grandchild more than 21 years after B or B’s existing children die – “fertile octogenarian” rule

-A devises to son B for life, then to B’s widow for her life (CR), then remainder to B’s then living children (CR).  At creation, B is married to W.
-widow’s interest = valid – use B as measuring life; widow’s interest vests when B dies 
-B’s children interest = void – assumes that B’s widow can be born after the interest is created – unborn widow rule (abolished in CA)
-but ok if B was married and B’s wife was mentioned by name in the document – she is an existing person when the interest was created 

-1960: A transferred in trust to pay income to B for life, and after B’s death to pay income to B’s surviving spouse (B was married to C at the time) for life, and on death of survivor of life beneficiaries, to distribute corpus to the then surviving lineal descendants of A per capita.  C died in 1980.  B married D in 1982 (who was then 20 years old).  B died in 1992.
-common law: interest of B’s surviving spouse (D) valid using B as measuring life; interest of A’s surviving lineal descendant void because D was not alive when interest was created (unborn widow rule) so she cannot be a life in being and their interests could vest more than 21 years after B’s death
-CA: D presumed to be life in being under CA law so A’s descendants’ interests also valid 

-A to B for life, remainder to B’s children for their lives (VR), remainder to C in fee – C’s interest is a vested remainder = not subject to RAP

-A to his descendants who are born within 21 years after A’s death = valid using A as measuring life 

-A by will to such of A’s descendants that are living 21 years and 9 months after B’s death.  A leaves on lineal descendant, B. = void; have to have actual gestation involved – cannot just tack on 9 months onto perpetuity period

-A by will to B for life, then to B’s children who are living at A’s death for their lives, then remainder to B’s grandchildren through said children living at A’s death.  At A’s death, B is 75 years old with 3 children. = valid; since B’s children have to be alive at A’s death, then are the only ones who can produce grandchildren who can take – use B’s children who are living at A’s death as measuring lives (their kids take immediately after they die)

-A has a rock quarry which will be exhausted within 4 years if worked at the customary rate – distribution contingencies: outside event chosen as point of vesting 
a) A devised in trust to be worked until exhausted, then sell and divide proceeds among A’s issue then living when exhausted = void – regardless of the facts, this event can happen more than 21 years after the interests are created (can be indefinite); “issue” can also be indefinite  can’t tell when the interests will vest 
b) A devised in trust to be worked for 20 years or until sooner exhausted, then immediately sell and divide proceeds among A’s issue then living = valid – saving clause so that the interests cannot vest indefinitely
c) A devised in trust to be worked until exhausted, then sell and divide the proceeds among A’s children then living – even though event is still uncertain; A’s children are ascertainable – own measuring life = valid 

-A owns real property subject to $10,000 trust deed/mortgage, principal payable $2,000 a year 
a) A devises in trust, to collect rents and pay mortgage from rents and when paid off, to transfer to issue of A then living = void – don’t know when the trust deed will be paid off – uncertain event; issue also uncertain
b) A devises in trust, to collect rents and pay mortgage and when paid off, transfer to A’s children then living = valid – A’s children used as own measuring lives

-A devised the residue of his estate to the officers of his elks lodge who are in officer at time of distribution of his estate = void – don’t know who the takers will be and they can be born after the interest is created so this class cannot be used as measuring life; also don’t know when probate will be done
-probate case (Taylor): where there is an unreasonable delay in closing estate, the interests vest at the time distribution should have been made [but no case yet in CA where this was accepted so won’t be on exam]

-A devised to B, her grandmother, provided she survive distribution of A’s estate = valid using B as measuring life

-A devises in trust, the trust to terminate at 12:00 noon on the day 5 years after the date upon which the order distributing the trust property to the trustee is made by the probate court, and distribution per capita to the then members of LLS faculty = void – don’t know when distribution will take place and no fix on then members of faculty 

-A leases to B or 10 years, the term to commence upon completion of a builing, commencement and completion of which is to be prosecuted with due diligence = void – don’t know when completion will take place (Haggerty)
-but Wong case would hold that this is valid (because it happened within a reasonable time, which is less than 21 years after interest created
-in CA no longer a problem because of USRAP but still in problem in jdx following common law RAP

-a) A to B alone the option to purchase for $50,000 at any time = valid – B is the only one who can exercise the option – use B as measuring life
b) A to B and successors the option to purchase for $50,000 at any time = void – since B can be transferred and the option can be exercised at any time, B cannot be a life in being
c) A to B in fee, subject to option in A to repurchase for $50,000 = void – option presumed transferable unless language indicates otherwise (sellers should make options non-transferable) [can counter-argue that since this is option created in transferor, it is not subject to RAP but not likely to work]
d) A to B and successors as lease for 65 year, with option to purchase for $50,000 during the term = valid – option exception: option can be exercised only during the lease term (lease option exception)
e) A to B and successors a lease for 25 years, with option to renew or extend = void – option to renew or extend falls under exception

-A to B certain land, reserving to A and successors all minerals and the right to mine, provided however before any mining takes place, if A or successors shall pay to B or successors $10,000, thereupon full fee title shall vest in A and successors (option to purchase) = void; can argue that this was FPI retained in transferor so not subject to RAP 


-A to B and successors and assigns under installment land sale contract.  A retains legal title until paid for in full  buyer makes installment payments and gets possession of property immediately (equitable title); seller retains legal title until paid off  this can take more than 21 years/can be paid off at an uncertain time in the future
-both equitable title and legal title transferable so neither seller nor buyer can be measuring life = analytically void
-argument that this doesn’t violate RAP: possession in buyer instantly  when paid off, buyer only gets legal title – this is not a remainder in the buyer because no prior estate; means that buyer has EI – EI vests when there is possession = now = does not violate RAP

-A devised money in trust to B for life, then B’s children for life, then principal to A’s residuary legatee (X) if he should then be living, but if not, to heirs of X (X and heirs of X have alternate CRs).  X is alive at A’s death =  valid using X as measuring life


-A in trust, income to A for life, then income to A’s children, then principal to A’s grandchildren, reserving to A the power to revoke the trust = valid – rule period does not run until power to revoke is gone (typically when A dies – then can use A’s children as measuring lives because A’s grandchildren take immediately when last of A’s children dies)

-A to B Charity, but if cease use for hospital purposes, to C charity = valid – charitable exception 
	b) A to B charity but if cease to use for hospital, to nephew C = void 
	c) A to nephew B, but if cease use for single family residence, to C charity = void

-power of appointment (counts as a contingent future interest subject to RAP)
-general power: no limitation on who holder can appoint (including self)
-inter vivos/will = presently exercisable – can exercise during life or by will
-testamentary = only by will 
	-special power: limitations on who holder can appoint 
	-first determine whether the power is valid:
-inter vivos/will = holder can appoint to whomever he chooses (including self) and can exercise it whenever he wants  very close to ownership (treated more favorably under RAP) 
	-test (if yes to both inquiries, then valid)
		-will it be acquired if ever during the rule period?
		-can it be exercised within the rule period?
-testamentary general power or special power
	-test: similar to regular RAP inquiry
-can it be exercised beyond the rule period (no life in being when the power is created where it cannot be exercised beyond the rule period)? 
-if yes, void; if no, valid 
	-if the power is valid, then have to determine whether the appointment is valid 
-general + inter vivos/will: rule period does not begin to run until the exercise occurs  lives in being = people existing when exercise occurs
-general testamentary power or special power: rule period begins to run at the time the power was created  lives in being = people existing when the document creating the power was made (but can consider facts surrounding the creation of the power)

-A devised money in trust to B for life, then to B’s children for their lives, then principal to such of B’s grandchildren as the oldest child of B shall appoint.  B had no children at creation.  B’s oldest child, born after A’s death, appoints during B’s life to X, a grandchild of B then living.  special power = void – person who will have power of appointment does not exist when the interest was created – cannot be own LIB; B also cannot be LIB because his kid can exercise the power more than 21 years after B’s death 

-A devised money in rust to B for life, then to children of B for their lives, then principal to such person(s) as the oldest child of B shall appoint.  B had no children at creation.  general inter vivos/will power = valid
-power presently exercisable: B’s child to have power – so use B as measuring life; B has to give the power to someone during his life  does not violate RAP

-A devised to child B for life and 
a) a general power of appointment exercisable by deed or will in first child of B (unborn)  general power presently exercisable
-use B as measuring life – power has to be acquired during B’s life and can be exercised within 21 years after B’s death (doesn’t matter that it can also be exercised more than 21 years after) = valid 
b) a special power or general power testamentary in first child of B (unborn) = void – no valid measuring life because power can be exercised more than 21 years after B’s death

-A devised to B for life, remainder to issue of B such as B might appoint.  C, child of B born after A’s death.  Appointment to C for life, remainder to C’s children  special power 
-power is valid – given to someone who is a life in being
-is the exercise of the power is valid? – rule period starts to run when the power is created  measuring life has to be in existence at this time (have to look at facts existing at that point in time)
-doctrine of after developed facts: can look at facts during time between when power was created and when the power was exercised to look for measuring life BUT still cannot bootstrap someone who was not alive when the power was created [like a mini wait-and-see]
-A by will to B for life; B has special power of appointment to appoint to issue of B; B appoints to C (B’s kid) for life, remainder to C’s kids
-if this was a general presently exercisable power, C can be a measuring life because he was alive when B exercised power  then C’s life estate and his children’s remainder would be valid 
-but since it is a special power, it runs from creation (since by will, then at A’s death) – have to find a life in being existing at this time
	-C was not a life in being
		-for C’s life estate, can use B as life in being = valid
		-but as to C’s children’s remainder, C cannot be a life in being;
-B also cannot be used as life in being because C can have more children after B dies and their interest may not vest within 21 years of B’s death – doctrine of ADF doesn’t help here = void 
-suppose between creation of power and exercise of power, C is born and has children and then dies
-under doctrine of ADF, can consider the fact that C is dead before B’s exercise to save C’s children’s remainder  works here because C’s life estate is gone since he is dead and B’s exercise would go directly to C’s children – B can be measuring life for C’s kids’ gift = valid 

-wife devised (by will) to husband a general power testamentary; husband died 3 month after wife, exercising power by will to create trust for children for life; trust to terminate at death of last child or grandchild living at husband’s death (savings clause); then to great-grandchildren; all children and grandchildren that were alive at husband’s death were alive at wife’s death
-if general power presently exercisable, period doesn’t run until husband exercises power – the savings clause would make both children and grandchildren work as measuring lives  grandchildren produce the great-grandchildren who would take the asset when the trust terminates – gift to great-grandchildren by grandchildren living at husband’s death valid 
-must include language locking in grandchildren alive at his death – or else his children can still have children after his death and grandchildren as a class would not count as lives in being at husband’s death
-but since this was a general power testamentary, the rule period runs when the power was created, which is when wife died – thus, the savings clause doesn’t make a difference because those individuals included may not have been alive when the power was created (when W died)
-but under these facts, husband died shortly after wife died so not much of a gap for other people to enter the class of children and grandchildren alive at husband’s death
-under ADF doctrine, can consider that child and grandchildren referred to in H’s will were alive when W died – so can use them as lives in being when wife created husband’s general power testamentary  we know that gift to great-grandchildren cannot vest more than 21 years after child and grandchild die = valid
-had facts indicated that someone else was born between wife’s death and husband’s death, then the savings clause does not help – because that person could be the last to die triggering termination of trust but was not alive when husband’s power was created and so cannot be a measuring life for great-grandchildren’s gift 
-without ADF, cannot consider that husband died shortly after wife did; husband could have had more children who could have had more children more than 21 years after wife died – gift to great-grandchildren void (unless clause said children and grandchildren living at W’s death)

-class gifts
	-basic rule: all or nothing – either entire class is valid or entire class is invalid 
-specific amount given to members of a class (like $100,000 to my children): then not really a class gift – specific gift of a specific amount to everybody identified in the class
	-subclass severability: can save some of the subclasses if language can be severed
	-keep in mind class closing rule (esp rule of convenience)
	-vested remainder subject to partial divestment = class gift – subject to RAP 

-A by will in trust to B for life, then to B’s children for life, then to B’s grandchildren; C1 was born to B before A died.  C2 was born to B after A died.
	-C1 and C2 will be producers of B’s grandchildren
-grandchildren as a class violates RAP = void – C2 cannot be a life in being because C2 was not alive when the interest was created (when A died)
-B cannot be a measuring life because B can die and C2 can produce B’s grandchildren more than 21 years after B dies
	
-A devised in trust to B for life and then to B’s chdilren who reach age 25.  4 children of B, all under 25, were living at death of A 
-since B is still alive, B can have more kids – possible for this child to reach 25 more than 21 years after the existing children’s death
-this child can also turn 25 more than 21 years after B dies (if B dies right after this kid is born)
-all or nothing = void 
-if destructibility jdx, all CRs void if not vested when B dies  then gift is valid as long as not in trust (trust avoids destructibility rule)

-A by will in trust to grandchildren – A is dead so cannot have any more children – assuming A has children, they can be lives in being = gift to grandchildren valid

-A by will in trust to B for life, remainder to B’s children living at the time of B’s death who attain age 25
a) at A’s death, B is dead leaving a 2 & 5 year old – use the kids as their own measuring life; this is okay because B is the producer of the takers and B is dead = valid
b) at A’s death, B is alive, with children 2 & 5 – void; B can have more kids who can reach age 25 more than 21 years after B dies or more than 21 years after the 2 existing kids die = void

-A by will in trust to grandson B for life; at B’s death, trust corpus distributed to B’s brothers and sisters who reach 25
a) B’s parents survive A – can produce more people who turn 25 more than 21 years after parents or existing siblings die = void
b) B’s parents predecease A – no more people can enter class; each member can be own measuring life = valid 
c) B’s parents survive A, but the gift is limited to brothers and sisters who are alive at A’s death (A’s death is when the interests are created) – this language closes the class; each existing member can be own measuring life = valid 

-A by will to grandchildren (who are children of A’s 2 daughters) who reach 25
a) daughters of A predecease him – any potential takers already exist and can be used as own measuring lives = valid 
b) daughters of A survive him – daughters can produce more kids who can turn 25 more than 21 years after the daughters’ death or the existing kids’ death = void
c) daughter 1 predeceases A leaving children, daughter 2 survives A – void because D2 can still add members to the class of “A’s grandchildren” 
d) gift of half to grandchildren through D1 and half to grandchildren through D2; D1 predeceases and D2 survives  rule of severability – here it’s as if there are 2 class gifts here
	-gift to grandchildren through D1 = valid
-gift to grandchildren through D2 = void  this stuff probably goes back to residue of estate unless there is a gift-over clause 

-A by will to B for life, then to B’s children for life, then to B’s children’s issue per stirpes; B had 2 children prior to A’s death, and 2 after – this is like 4 class gifts 
-C1 and C2 were alive when the interests created = lives in being for their children’s gift  so gifts to their children are valid
-but C3 and C4 were born after A’s death – did not exist at time interest created so they cannot be measuring lives, and they can have kids whose interests vest more than 21 years after everyone dies  so gifts to their children are void 
-suppose gift on death of B”s last surviving child in equal shares to A’s great-grandchildren = 1 class gift  there can be great-grandchildren who are born (to C3 and C4) whose interests vest more than 21 years after everyone dies = void

-A by will to children of B who reach 25
a) B is alive at A’s death and has 3 children, ages 25, 10, and 5  the interest of the 25-year old vests = rule of convenience closes class 
-the 10 and 5 year olds still have to wait until they turn 25  if they don’t the remaining class members just get a bigger share later 
-if B has more kids, those kids cannot enter the class because already closed 
b) B is dead at A’s death and has 2 children, ages 1 and 5  since B is the producer of the takers and B is dead, no more members can enter this class so each existing kid can be own measuring life = valid [class not closed but no more members can be created]
c) B is alive at A”s death and has 2 children, ages 10 and 5  B’s existing kids can die, and B can have more children and then B can die, and those kids may not turn 25 within the perpetuities period = void 

-A by will in trust to B for life, then to children of C who reach 25; children of C are alive at A’s death
a) C is dead at A’s death = valid – there cannot be any more children of C so each existing children can be own measuring lives
b) B is dead and a child of C has reached 25 at A’s death – that child’s interest vested and rule of convenience will close the class; anybody else in that class can be used as own measuring life 
c) B and C are alive, and a child of C has reached 25 at A’s death
-since C is alive, C can produce more children = can produce more class members who take more than 21 years after everyone dies 
-since B is alive, the 25 year old cannot take yet because prior estate still exists = means that class cannot close yet 
	-so here we have a VRSPD which is subject to RAP – entire class gift is void 

Uniform Statutory Rule Against Perpetuities (USRAP)
-3 ways of validating 
	-comply with common law RAP
	-vest within 90 years of creation (wait and see approach) 
-reform the interest at the end of 90 years  equitable approximation doctrine – but in a USRAP jdx, the doctrine is used only when it becomes necessary to do so and cannot be used until after the 90 year period
-dual test rule: a nonvested property interest is invalid unless it complies with one of the following alternative tests
-common law alterative: when the interest is created it is certain to vest or terminate no later than 21 years after the death of an individual then living 
-wait and see alternative: the interest either vests or terminates within 90 years after its creation (90 considered to be rough approximation of an average life in being + 21 years)
-supersedes common law RAP, but the following common law doctrines still apply
	-constructional preference for validity
	-conclusive presumption of fertility (fertile octogenarian)
	-class gift all or nothing rule 
	-class gift severable subclass doctrine
-got rid of unborn widow rule: a person described as the spouse of a life in being is also deemed to be a life in being (even if the described spouse is not in fact alive when the interest was created)
-posthumous birth: possibility of a person having a child after the person dies is disregarded (does not cover cloning); also includes gestation extension principle 
	-does the posthumous child get a share/have inheritance rights?
-pretermitted/omitted heirs statute: children left out of testator’s will can argue that s/he is entitled to intestate share
-lawyer should draft language in will expressly omitting these kids 
-excludes a nonvested interest arising from a “nondonative” transfer, charitable/governmental purpose, benefit plans, fiduciary/trustee powers
-i.e. leases – but a separate statute provides that a lease to commence at a time upon the happening of a future event becomes invalid if its term does not actually commence in possession within 30 years after its execution
-USRAP does not exclude transfers arising from
-postmarital or premarital agreement, separation or divorce settlement, spouse’s election, or similar arrangement arising out of prospective, existing, or previous marriage 
-a contract to make or not revoke a will or trust
-a contract to exercise or not exercise a power of appointment 
-a transaction that involves consideration but is essentially gratuitous/accompanied by a donatives intent 
-a reciprocal transfer 

Restraints on Alienation
-practical note: title inspection – when buying real property, make purchase contingent to obtaining and inspecting (within reasonable time) title and documents relating to the title (those referred to in the title)
	-retransfer fee
-consider to whom it is paid
-for example, disclosed retransfer fee to homeowners association for maintenance of the project (the community benefits, not a specific individual) – will most likely be upheld 
-compare retransfer fee paid directly to original developer or to a trust that developer set up and gets income from – most likely stricken down as economic restraint on fee simple absolute 

-common law rule against restraints on alienation: direct restrictions on transferability generally prohibited or strictly limited
-consider the type of estate restrained: 
-fee – restrictions strictly scrutinized
-life estate – possible to have restraints depending on reason
-tenancy – don’t care about restrictions on these
-consider the type of restraint/remedy:
-disabling restraint – considered most restrictive because person holding the property is barred from alienating
-promissory restraint – considered less restrictive because just a promise not to transfer and remedy was injunction or damages when promise breached 
-forfeiture restraint – considered least restrictive because upon forfeiture, there is a transfer of property to someone else who can alienate 
-CA statute: conditions restraining alienation, when repugnant to the interest created, are void 
	-key is “repugnant” 

-Wellenkamp case: due on transfer clauses not enforceable unless lender can show that enforcement is reasonably necessary to protect against impairment of its security or risk of default (reasonable/justification test)
-rule against restraints on alienation extended into economic restraint – such clauses with financial consequences made property owner less willing to transfer property  led to reasonableness in justification test 
-lenders got around this holding by requiring steady/low amortization payments followed by giant balloon payment – not due on transfer clause if this was in original terms of the loan (lenders can then make another loan to borrower to pay off the original loan)

-Kendall case: lease prohibition on assignment (transfer) and subleases (partial transfer) unless landlord consents – there must be a commercially reasonable justification for refusing consent 
	-rule against restraints on alienation extended to tenancy (landlord-tenant) interests 
	-no one is sure how far the rule can be extended  lawyers have to be very careful in drafting 

-options to purchase: a long term right to purchase property might be considered an economic restraint which violates the prohibition against restraints on alienation
-for example, someone has an option to purchase property in the future for $50,000; property then appreciates to $5 mil – the person with the option still has right to purchase so property owner not as willing to sell the property 
	-distinguish
-option to purchase vs preemptive right/right of first refusal: the property will be much less attractive to potential buyers once they found out there is a right of first refusal – the person with that right gets first dibs on the property if they so choose 
-option to purchase where the purchase price is foxed by some floating standard (like an appraisal)  not as big an economic restraint because the price is not locked in and can still reflect fair market value at time option is exercised 

-restraints on alienation on property purchased through a low-income housing program (if someone were allowed to buy a house for a lower price through this program, they could make a lot of money if they turned around and sold the property at its fair market value)
-restraints usually take form of how soon property can be sold, to whom property can be sold, ceiling on selling price – would most likely be upheld as justified and reasonable restraints on alienation 
-here, it is necessary to balance the policy behind the housing program with the policy against restraints on alienation 

-restraints on alienation vs restraints on use: generally, restrictions on use are not considered to be subject to the rule against restraints on alienation 
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