PROPERTY II OUTLINE!

PART I:  OVERVIEW

I. Estate

a. POSSESSION, present and future

a. Nature of an “Estate”

i. An “Estate” is an interest that is or may become possessory.  Encompasses present possessory estates and future possessory interests

b. Relationship between “Possessory Estates” and “Future Possessory Interest / Estates”

i. If you have an estate, you have an interest.  It either is possessory now or it may become possessory.  If it is possessory, you can go into possession now.  It may also become possessory in the future – you may get possession in the future (no guarantee, but it’s the fact that you might)
ii. KEY = right to possession.  If no right to possession, it’s not an estate

iii. “Future Possessory Interest” – a present interest which will or might become possessory in the future

1. It is a present interest – “Future” modifies possession, not interest.  You have an interest right now (the only thing postponed is possession)

O(A for life, then B

· O has fee simple absolute.  After O conveys to A, he’s done (no present or future interest)

· A has an estate (present possessory interest).  B also has a present interest in the property, but it is a future possessory interest

· B has an estate (estate – IS or MAY BECOME possessory)

c. Distinguish Non-Possessory Interests

i. Easements are NOT possessory interests in property – they are non-possessory limited use rights.  If O grants an easement to A, O still has fee simple absolute
1. Adverse possession deals with getting a possessory estate.  Prescriptive easements acquire a use right to use the property for a certain limited purpose (roadways, walls, etc.)

ii. A lien is an encumbrance – if your property has a lien on it, you have fee simple absolute but the encumbrance reduces your enjoyment of that FSA

b. REAL & PERSONAL property

a. Present and future estates apply to both real and personal property

II. Means of Categorizing

a. Duration – How long will an estate last?
i. Freehold Estate

1. Present Possessory Estate – I have the right to possession right now

2. Fee – A possessory estate that has an infinite durational characteristic

3. Fee simple absolute – EVERYTHING!  Everything in the possessory estate.  Infinite!

a. BUT could die without willing it or without having relatives to inherit it.  In this case, state acquires the property by “escheat.”  NOT a termination of the FSA – it’s a type of transfer (the state does not get a new FSA)

4. Fee simple defeasible – potentially infinite but may be cut short prematurely by a limitation or restriction

a. FEE SIMPLE DETERMINABLE – Relationship with possibility of reverter as FPI

b. FEE SIMPLE SUBJECT TO CONDITION SUBSEQUENT – Relationship with power of termination as FPI

c. FEE SIMPLE SUBJECT TO EXECUTORY INTEREST – Executory interest relationship

5. Fee tail – BAD!  But apparently easy to spot (designed to keep property in the family generation after generation)

6. Life estate

a. Character of the estate runs out when the possessor of the estate dies.  Life estate runs out when the duration of it is gone

7. Reversion – O DEFINITELY gets the property back

ii. Non-Freehold Estate:  Estate for years, periodic tenancy, tenancy at will, tenancy at sufferance

iii. Once you decide that there is a fee simple determinable, need to look at whether the future interest is kept by the transferor or given to a transferee

1. Only one type of future interest is given to a transferee (executory interest)

2. With a transferor – two options (PR or PT)

a. Rule Against Perpetuities DOES apply to EIs, NOT to PRs or PTs

b. Time for Commencement of Possession

i. Could be now (present possessory) or some time in the future

c. Certainty of Possession

i. Possession may be certain / uncertain.  Fact that it’s uncertain doesn’t mean that it’s not a future possessory interest

d. Legal & Equitable

i. These rules apply equally to legal and equitable interests

ii. Rarely distinguish except in trust situation (trustee has legal title, beneficiary has equitable title)

e. Concurrent

i. Tenancy in common

1. Look to my will when I die to see who gets my interest

ii. Joint tenancy

1. Right of survivorship with joint tenancy

2. Right of survivorship the main source b/w co-tenants

3. If you don’t like being a joint tenant, sever the right of survivorship and you end up with a tenancy in common

iii. Can have concurrent present possessory interests or concurrent future possessory interests

3 Principal Ways of Transferring Property

- Inter vivos (“during your lifetime”)

- Will

- Intestate (intestate is your property passing upon your death to your heirs – the intestate successors of your property)

“Alienability” – fancy word for “inter vivos transfer”

O( A & her heirs and assigns

· “& her assigns” – words of alienability (CL term) – to show O’s intent that O is giving A an interest that could be transferred during A’s lifetime

· “& her heirs” – words of inheritance (CL term) – ALL it means is to be clear that O is giving A an estate that will last beyond A’s lifetime

· At early CL, leaving out “& her heirs” presumptively gave a life estate

Today, no more requirement for words of alienability / inheritance.  PRESUMPTION that O is conveying under the maximum allowed (if O wants to give less than everything, O needs to put in limiting language)

· Conveys maximum possible against grantor, in favor of grantee.  CA has statutes for this stuff (still might see “& her heirs & her assigns” though)

· Most states have “maximum possible” rule.  Check just in case though!

Words of purchase = tell you who is taking an interest (words in the conveyance which indicate to whom the property is transferred; ID the grantee)
Words of limitation = tell you what interest the “who” gets (indicate the duration of the estate; define / denote the quantum of interest conveyed to the grantee
Words of alienability = words indicating transferability beyond the life of the grantee

E.g., O(A for life then to B in FSA

- Words of purchase = “A”, “B”

- Words of limitation = “for life,” “in FSA”

Modern presumption – grantor transfers entire estate he holds, unless expressly limited

· In old times, presumption was that O transferred a life estate

Classic conveyance – From O to A, and her heirs and assigns

· “and her heirs” ( Words of inheritance required at CL

· “and her assigns” ( means that A can transfer during her lifetime (words of alienability)

· This language not required in CA and other states where presumption is that maximum possible estate given unless otherwise limited by the language

Easements, liens, CC&Rs are non-possessory interests.  NOT estates (rules of this class don’t apply)

· Real covenants: Covenant that burdens the subject property for the benefit of other property; should relate to the land itself; runs with the estate in land such that it binds subsequent owners

· Covenants may be affirmative or negative and breach results in damages or injunction but NOT forfeiture of the estate (unlike FSDs)

Trying to buy 3 neighboring lots

· Lot 1:  O( A and her heirs

· No problem.  A has FSA

· Lot 2:  O( A for life and then her heirs

· PROBLEM!  If A is alive, she has no heirs.  Need to die!  If you bought from A and her 2 kids, then A remarries and has more kids, could get screwed!  A and the 2 kids can’t deliver FSA

· As soon as A enters into lifetime transaction, property is unmarketable until A dies

· Future interest in people that you can’t yet identify, and who might not even be around.  Could be very problematic

· Lot 3:  O( A and then to her heirs

· When is “& then”?

· When A dies

· If arguing for FSA, “& then” means nothing.  Doesn’t pass straight face test w/ a jury

III. Possessory Estates

a. Freehold

i. Fee simple absolute

ii. Fee simple defeasible

1. Fee simple determinable (Related FPI = possibility of reverter)

2. Fee simple subject to condition subsequent (Related FPI = power of termination)

3. Fee simple subject to executory interest (Related FPI = Executory Interest)

b. Non-Freehold

i. Estate for Years

ii. Periodic Tenancy

iii. Tenancy at Will

iv. Tenancy at Sufferance

IV. Future Possessory Estates

a. Retained by Transferor

i. Possibility of Reverter (Related PPE generally:  Fee simple determinable)

ii. Power of Termination (Related PPE generally:  Fee simple subject to condition subsequent

iii. Reversion

b. Created in a transferee

i. Remainder

1. Vested remainder

a. Absolutely vested remainder

b. Vested remainder subject to partial divestment

c. Vested remainder subject to complete divestment

2. Contingent remainder

ii. Executory interest

PART 2:  SPECIFIC TYPES:  NATURE & USE

RESTRICTIONS

· Certain purposes when putting together a deed (1 or more of 3 categories)

· Compel – maintain certain things

· Prevent – Prevent certain things from happening

· Control – I want to control certain parts of the property

· Once you have clear understanding of purpose, start putting those purposes into restriction formats

· “Thou shalt…”, “thou shalt not…”
· Purpose(Restriction(Remedial device

· St. Louis Rams example – Used school for training camp in OC.  Residents said no, restriction for school purposes only.  Rams said it was for school purposes – they come to class with playbooks and they’re taught plays.  Residents backed off (they were there for such a short time)

· 3 questions when dealing with property restrictions:

· Is there any enforceable restriction?

· If there is, what type?  VERY important to categorize the remedial device (using certain words/phrases can result in certain remedial measures)

· Actual language that you/someone used when drafting the restriction broad enough to compel or prevent the action from being done?

· When drafting, changing one word could improve your position to block a changed conditions argument

· O(A so long as used for…

· Put word “only” in there to help

· Replace “used” with “useful” – Could argue that property is no longer useful (as opposed to used) for its original purpose

· Remedial devices

· DP: Declaration of Purpose (aka statement of purpose)

· Remedy for a DP is NOTHING

· E.g., O( for residential purposes.  A puts a junkyard on the property.  Not residential!  O is pissed.  Remedy – a learning experience for O

· If a client asks for a restriction with no remedy, sketchy!

· Covenant running with the land / equitable servitude

· Promissory restriction

· Remedy?  Money damages, more specific enforcement

· Covenants running with the land – enforceable at law.  Equitable servitude the courts of equity equivalent

· Breach can be enjoined – type of C/E language
· Power of termination (FSSCS) (interest retained in transferor)
· Invokes a power in the grantor to terminate the estate granted on the happening of the condition, if the grantor so chooses.  The grantor, however, need not exercise the PT, in which case the grantee’s estate continues

· The power of termination in some states is inalienable; in others, statutes make the interest alienable.  Typically it is both devisable and descendible

· “Right to re-enter” = PT flag-phrase

· “On condition that…right to re-enter”; “provided that…may be terminated”; “but if…power to terminate”; “if however…can forfeit”

· Possibility of reverter (FSDet) (interest retained in transferor)
· “So long as,” “While,” “Until,” “During”

· If O conveys Blackacre to “B and his heirs until Blackacre is no longer used for residential purposes and if not so used Blackacre shall revert to O and his heirs,” B has a FSDet and O has PR

· PR is alienable and in most jdxs is devisable and descendible.  Continues to be called a PR in the hands of the grantor’s successor

· Usually when there’s a breach of a condition in a charitable gift, the gift doesn’t revert back to the donor.  BUT where forfeiture of the estate is expressly conditioned in the conveyance, the land reverts back to the grantor automatically upon breach

· Reversion (interest retained in transferor)

· Executory interest (interest created in transferee)
· Exists when the fee simple is subject to a condition subsequent which, if it occurs, causes that interest to be divested in favor of a person, other than the grantor or the grantor’s successors

· O to B and his heirs but if B uses the property for commercial purposes, then to C and his heirs

· B has a fee simple subject to an EI.  C has an EI.  Here, if B’s estate terminates by the happening of the condition subsequent, B’s estate automatically ends.  C does not have to exercise any PT.  If B doesn’t voluntarily vacate, C will have to bring an action of ejectment against B

· If EI does not fall under charitable exception, gets voided out (if outside scope of RAP or if there’s no time limit on duration of the restriction)

· Original conveyance invalid, so O has PR.  Transferee has FSDet.  Language of automatic forfeiture (Roxbury)

· O( A so long as…to B.  If EI, it gets knocked out and you get O(A so long as…(creates PR in O)

· Inherent time limitation in this case.  Even after knocking out B there’s an inherent limitation and it will automatically end at some point in time and since it can’t go to B it goes to O

· No future interest reserved, transferee gets FSA.  Language was more conditional (Brattle Square)

· O(A on condition that…to B.  EI that’s void.  End up with O(A – creates FSA!

· If we have conditional language, A’s estate is not inherently limited (no durational limitation – keeps going until the holder of the power to terminate uses it).  BUT b/c of RAP, B can’t use the power.  If B can’t cut it short, it goes on forever, which is why A gets FSA

· With optional language, you knock out the EI and the restriction.  With mandatory language, you knock out the EI but the restriction reverts to original transferor
· WILLS

· O wills stuff to church so long as… ( X (EI, subject to RAP, voids EI)

· Y has right to residue

· Z would receive by intestacy

· Y would get what X was supposed to get b/c O dies and he had PR when EI wiped out X

· If X residuary beneficiary AND holder of EI

· Some courts say OK (e.g., Brown case)!  Others say no, goes to intestate heirs

· Remedy for PT, PR, EI – forfeiture

· If there is any ambiguity as to what kind of remedial device, there’s strict construction which is based on a dislike of restrictions (since it automatically restricts marketability)

· If there’s any doubt as to whether the language has a restriction or a declaration of purpose, court will most likely go the declaration route (which means you’re screwed)

· The law dislikes forfeitures. Court will pick the least harsh remedy.  If there’s language of PT, PR, and equitable servitude, court will go with equitable servitude if ambiguous

· Constructional preference -  PT over PR!

· CA Civil Code provides that a party can relieve himself from forfeiture by making full compensation to the other party (legal remedy rather than equitable) unless in cases of grossly negligent, willful or fraudulent breach of duty

· If ambiguous as to whether it’s a covenant / equitable servitude or a forfeiture devise, court will interpret as covenant / ES, for which P can get damages or specific enforcement, which is more favorable remedy than forfeiture

· PR and another remedy (covenant/ES) are necessarily mutually exclusive b/c PR is automatic.  However, O could have both cov/ES and PT so he has election of remedies.  However, drafting must be very clear to avoid ambiguity (in which case court would say there is only covenant/ES)

· Remedial devices are not self-executing / enforcing.  Party seeking to enforce must file a suit seeking declaration of forfeiture and only then take back possession

Shields v. Bank of America

- Restriction (SFDs only) w/ language of covenant/ES, PR, and PT ( Ambiguous.  Court construes as covenant/ES (least harsh) but determines that statutory requirements for that are not met

- Bank owns the restriction but has no other interest in the subdivision.  Court says restriction is personal (wrong), and boot straps saying bank does have a substantial interest to protect b/c it owns the restriction (also wrong) (bank should have conveyed an undivided interest in the remedial device to landowners to enforce)

A cause of action for possession begins to run in favor of the holder of the PR immediately upon the happening of the limitation set forth in the instrument created the FSDet.  Conceptually, the cause of action for possession should not begin to run against the holder of a power of termination until the power of termination is exercised, because, prior to that time, continued possession by the holder of the fee simple on condition subsequent is not wrongful.  HOWEVER, by statute and decision in some states the cause of action for possession runs on both the PR and PT from the moment the limitation or condition occurs.  Thus, if the holder of the future interest fails to sue for possession in a timely manner, the grantee wrongfully in possession could acquire a title by adverse possession.
Any enforceable remedial device will include a STATEMENT OF PURPOSE, a RESTRICTION, and a REMEDIAL DEVICE

- Mere statements of purpose are not enforceable

- Where there is ambiguity – if restriction is not specific, argue that it isn’t violated (court is likely to buy b/c forfeiture no favored.  2 places ambiguity can arise – in the remedial device or in the restriction itself

I.  FEE SIMPLE ABSOLUTE

· DURATION

· The three hallmarks of the estate are that it is alienable, devisable, and descendible

· LANGUAGE

· To B and his heirs

· B is the word of purchase.  “And his heirs” are the words of limitation.  Put another way, words of purchase indicate the person who takes.  Words of limitation indicate the nature of the interest that is taken

· Because an estate in fee simple was an estate of general inheritance, it was necessary at CL for the creation of such an estate that the conveyance use words of general inheritance (only “and his heirs” were sufficient for this purpose

· The phrase “and his heirs” however was NOT necessary to create a fee simple by a devise in a will.  Thus, if testator devised land to B, and T had a fee simple in the land, B acquired a fee simple under the devise

· There were some exceptions to the CL rule with respect to conveyances of a fee.  For example, if the grantor conveyed land to a trustee for the benefit of another, the trustee acquired a legal estate of that quantum as would enable the trustee to carry out his duties as trustee despite the absence of the word “heirs” in the conveyance.  And, b/c a corporation can have no heirs, a conveyance to a corporation gave it a fee simple absent some expression of a contrary intent.  Also, where joint tenants held title in fee simple, a release of the interest of one joint tenant’s interest to the other was effective to pass that interest in fee without the use of the word “heirs.”  Lastly, a conveyance to the heirs of a named person who was deceased at the time of the conveyance could create a fee simple in such heirs or heir even though the phrase “and his heirs” was not included in the conveyance
· The CL rule requiring words of general inheritance to create a fee simple by conveyance has been abolished by statute in most states and in some by case law.  However, the CL rule continues to apply to conveyances predating a statutory repeal in a particular state, and is sometimes applied in those states having no statute affecting it.  Need to know when abrogation occurred!

· Statutes in most states 

· TRANSFER

II.  FEE SIMPLE DEFEASIBLES & RELATED FPIs

· TYPES

· Fee simple determinable with a possibility of reverter

· Fee simple subject to condition subsequent with a power of termination (aka right of entry or reentry)
· Fee simple subject to executory interest, with an executory interest

· NATURE & DISTINCTIONS

· Relationship to Covenants Running with the Land & Equitable Servitudes

· Defeasible Estates other than Fees

· USES & PROBLEMS

· TRANSFER

· The quality of transferability is a major component of the value of any present possessory or future possessory interest.  If you have it but can’t transfer it, it has very little practical value

· If dealing with FSDefs, there is a jdxal split on the inter vivos transferability of any future possessory interests (PR, PT, EI)

· NO jdxal splits of the possessory estates (FSSCS, FSDet, FSSEI)

· Three ways of transferring

· Inter vivos

· Will

· Intestate

· The reversion future possessory interest is freely transferable in all ways no matter what the jdx

· CL rule that you can’t make inter vivos transfer of PR, PT, EI – Hard time envisioning that you could transfer something in the future that may very well be speculative (may not happen at all).  Uncertainty

· Exceptions: Merger, transfer incident to reversion

· Today, dislike of PR, PT, EI in conjunction with FSDefs

· Dislike restrictions on use – if you restrict the use, you restrict the alienability of land.  Any time you put a restriction on what the land is to be used for, you narrow the marketability of the land. Because of that, CL (still used in most states) doesn’t want to allow a secondary sale market of these kinds of future interests

· Death transfer – originally had same restrictions.  Now, virtually every state in the US says that when you die, if we didn’t allow you to transfer upon death, putting a life estate limitation on all these future interests!

· CA is one of the states that says inter vivos transferability is OK

· Dispute is ONLY for inter vivos 

· EXCEPTIONS 

· O( A (with restriction)

· Potential duration is infinity, O has future possessory interest

· If we want a long-term restriction and we want to avoid RAP, need to retain an interest exempt from RAP

· Retain interest in transferor – avoids RAP

· O and A want to get rid of the restriction.  MERGER EXCEPTION

· A wants to get rid of the restriction and have a FSA.  O is willing to transfer PT/PR to A so A won’t be subject to the restriction

· ONLY have a controversy over the future possessory interest, NOT the future possessory estate

· If A transfers to O, O transfers back to A, get rid of the restriction 

· While the restriction exists, property is subject to forfeiture

· We do not like forfeiture – that’s the reason for no inter vivos transfer.  If we allow it to take place, PT/PR go away.  When you have a merger, you eliminate the potential for forfeiture (O transfers PT/PR to A).  That merges with A’s estate, giving A FSA

· Forfeiture viewed as the most strict remedy (limits use of the property)

· This is JUST in jdxs where inter vivos transfers aren’t acceptable (i.e., NOT CA)

· SECOND EXCEPTION

· Transfer incident to a reversion

· All this means is that the future interest remedial device (PT/PR/EI) can be so tied in with another kind of future interest, that if one can be transferred, they both should be able to be transferred

· O( A for life, then to O (REVERSION)

· O has FPI – inter vivos transfer OK.  No dispute if in later years, O wants to transfer the reversion to X (in any state, this is OK)

· Important to consider that as things change in the future, could be reasons that you would want to terminate the life estate (e.g., A becomes incapable of living in the house)

· O just has a reversion of A’s life estate.  O can’t sell the property while A is alive

· O might want to consider putting in a PT (can then prematurely terminate the life estate)

· As a practical matter, very real possibility.  Reversion is transferable inter vivos.  If you can transfer that, you can ALSO transfer PT (because it’s part and parcel of the reversion)

· This DOES NOT change this to a FSSCS – there’s no infinite possibility here.  Maximum duration of A’s estate = life estate.  It’s a defeasible life estate.  Nothing more than the potential of prematurely terminating the life estate (not terminating the infinite potential prematurely)

· O( A for 10 years.  O has reversion

· After a year or two, A stops paying rent

· O could sue for the rent or for damages

· O wants to get A out of there ASAP.  Some states (like CA) will protect you from stupidity in drafting

· Unlawful detainer – by statute, you have the right to terminate my lease (in other states, you have to look after yourself).  Want to be able to terminate the estate on your terms when you want
· Draft in a PT.  If you get sick of renting, transfer reversionary interest to X (freely transferable).  Also can transfer PT!  Has no meaning except to protect the leasehold estate (transfer incident to a reversion)

· Before lease is terminated, need to give me notice, give me reasonable time to cure the default (“Reasonable” is up to the courts)

· Right of reversion and power of termination CAN be separated in this situation, even in jdxs that say no inter vivos transferability

· Not too smart.  Why would X want a reversionary interest but not get the PT?

· Illegality:  If there’s an illegality in the restriction, it generally means that the restriction in its inception was illegal (either the purpose was illegal so any restriction is illegal, or the purpose is legal but the restriction is illegal)

· Looking for 3 sources of illegality:

· Constitutional (state and/or federal)

· Statutory level (specific statute, fed or state, imposing illegality)
· Court decisions that are running ahead of the statutory illegality (but not necessarily constitutionally based)

· CA – community with no kids allowed (adults only!)

· Constitutional illegality
· CA legislature steps in, deems it “omitted” (still there but removed)

· Later – Legislature said that if it’s a common interest development, there is a statutory provision that there is a mandatory duty on the board to get it officially deleted from the records

· Next – broader statutory provisions – anyone can get this officially deleted from the reference

· Similar provisions for senior homes – overrides private restrictions

· Under express language of statute, ONLY applies to covenant of equitable servitude types of remedial devices and to common interest properties

· REASONABLENESS standard

Narsted case

· Court looks at general standard

· Is the standard / restriction in general unreasonable?  Have to show not only that these particular cats are OK, but also have to show that the restriction as it was originally imposed was unreasonable

· In this case, standard was viewed as reasonable.  Either get rid of your cats or get out!

· Narsted says we look at the nature of the subdivision, the type of restriction overall (not the particular cats, patio furniture, etc.)

· Whoever challenges has the burden of proof that it is unreasonable for people to agree in this particular association to prevent something from happening

· This test has been applied in other situations – if you’re buying in, you’re expected to look at the rules.  If you don’t like the rules, don’t buy.  If you do buy, burden is on you to show that it’s totally unreasonable (not just unreasonable as to you)

· Affects alienability

· Right after this case, CA legislature immediately enacted a statute that said one pet was OK.  Not retroactive (1/1/01).  Doesn’t apply to condo complex UNLESS restrictions are modified in any way (if modification doesn’t have to do with animals, doesn’t matter).  If ANYTHING is amended, statute becomes effective

· Extension to people who suffer depression

· Case law applying to convenants / ES but not specifically remedial devices held that a restriction is enforceable if objectively reasonable.  Question is whether the restriction is on its face reasonable; not whether reasonable as applied in a particular situation

· CONSTRUCTION & DRAFTING

· ENFORCEMENT

· General

· You have remedial device.  There’s a violation.  You say get out, there’s been a restriction.  Chances are I’ll say no.  Need to bring a legal action – officially declare forfeiture

· Even though there’s forfeiture, I can still have bargaining power b/c of time and $ that it will cost

· Improvements

· I buy from A.  A has reversionary interest.  I improve the property, then violate the restriction.  The mere fact that I will suffer an economic loss doesn’t mean I get to keep the land if I violate the restriction

· Trade Fixture Doctrine – in Landlord / Tenant law.  When T attaches something to LL’s property, T’s personal property is attaching the something as a fixture.  It becomes LL’s property

· If put on the property for trade or use, T can remove it at the end of the tenancy as long as no permanent damage results

· CA ha expanded this doctrine by statute to include domestic tenants

· Doctrine could be applied to buildings that can be removed as a practical matter (e.g., mobile homes)

· If building is brick and mortar, can’t move it (doctrine wouldn’t apply)

· ANYONE can use the Trade Fixture Doctrine.  In that situation, person being forfeited out can take the building with him (in situations where you have buildings that can be moved w/o doing significant damage to the property)

· Another exception – eminent domain

· CA and some other states sub-delegate the power of eminent domain to some private institutions (e.g., private universities have this power in CA – if they need more land, can use ED power)

· In certain situations, a private landowner can use a limited right of ED to un-landlock the property as a way of access out to a public street (vast majority are public entities)

· Some cases say that all the holder of ED power has to do is pay the land value (any added value to the land by my expense doesn’t count)

· With ED, not removing anything.  Leaving building as is and using ED power to re-acquire the land but only by paying the land value (not the amount of improvements)

Easements in Property

· Easements in gross – Benefit of the easement is personal (does NOT benefit specific land)

· Easements appurtenant – easement DOES benefit specific land

· With every easement, always going to have a land-related burden.  If the easement doesn’t burden a particular piece of land, it’s not an easement

· Does it touch and concern the land?  To pass to a successor, has to touch and concern

· If  the benefit of a covenant personal or does it touch and concern the land?  If personal, it’s not going to run.  If it touches and concerns, the benefit can run

· Hybrid easements (land related and personal?)

· RAP DOES NOT APPLY TO EASEMENTS OR PROFITS (they are NOT possessory estates)

O owns lots 1 and 2.  Sells lot 2 to A, imposes a high-limit restriction w/ PT (A has FSSCS)

- O then sells lot 1 to B.  O moves away

- A going to violate the restriction.  O brings action against A.  BUT O doesn’t own either lot – could argue O has no substantial interest (equitable – like standing)

- Significance of it being equitable – some states would say that if it’s a PT, O can enforce it and cause a forfeiture.  Other states would say that having a PT is not equitable

B has substantial interest, but has NO REMEDIAL DEVICE!

- A could technically win both cases

- B should go to O and get the PT via inter vivos transfer (appurtenant to the land, so could be OK)

- If no enforceable restriction against lot 2, B has no protection against A

- Remedial device + substantial interest to protect = STANDING
O owns lots 1 and 2.  Transfers lot 1 to A.  Restriction that property can only be used for research into male pattern baldness (PT).  Later, O transfers lot 2 to B and moves away.  Owner of lot 1 violates the restriction

· B v. A

· This is a personal benefit.  When O goes away, he didn’t leave the protection with lot 2.  B has no substantial interest to protect.  B doesn’t have a remedial device either – no standing either way!

· O v. A

· Benefit is personal.  O has the remedial device and a substantial interest (it’s a personal interest which O would still want to protect)

· O has equitable standing!

Laurel Heights SF

· O owns lots A and B.  Sells A to insurance company.  Restriction to professional institution or office buildings

· Later, O transfers B to city of SF.  SF puts up a fire station

· Insurance company later transfers A to UCSF

· UCSF turns building into biomed lab.  People in Laurel Heights form an association, brought action against UCSF to enforce the restriction.  O has moved away
· If benefit land-related and LH property owners own land in the area, seems like they could enforce against UCSF

· Counter-argument?  Association doesn’t own the remedial device!  Also, even if it’s land-related, the land it’s benefiting is LOT B!

· City of SF could enforce this, but not likely that they would

Severability clause – “shall forfeit title to that portion involved in the violation”

Grace / notice clause – stating that transferee has “reasonable time” to remedy the violation

· TERMINATION & DEFENSES

· General

· Statute of limitations / adverse possession: Where remedial device is PR, SOL may have run.  In CA it starts to run when violation occurs

· Recording Act – all remedial devices are subject to recording acts.  If not recorded, a BFP4V will prevail

· Changed conditions – If other lots known to be violating the restriction and none of grantor’s heirs/assigns brought action, court could deem as a waiver of the condition.  Not fair to enforce the covenant on just one lot.  Makes the lot less marketable

· Can be used as a sword or as a shield (can be raised as a defense against the person who holds the restriction or can be used against the holder of the restriction to quiet title and get FSA based on the theory)

· Changed conditions is an EQUITABLE DEFENSE

· Alternative 1:  Due to changed conditions, purpose is no longer achievable so it makes no sense to have a remedial device (property is FSA w/o restrictions)
· Hess, Buellton cases – both applying same doctrine, come to different conclusion

· Bolton – equitable defense (some jdxs would not allow it to be used)

· Hess did NOT allow this

· Alternative 2:  Scope of the restriction is contracted, so permissible uses are expanded (more things you can do with the property due to the changed conditions)

· Faus

· Not knocking out the restriction.  Still subject to restriction, but scope has changed

· Alternative 3:  Conveyance is gone due to changed conditions.  Purpose no longer achievable so you give the property back (conveyance goes away, restriction does NOT)
· Changed conditions but the purpose is gone so give the property back

· Earlier Faus cases

· Laches – If other lots were selling and grantor had notice but did nothing, businesses now rely on the ability to do what they’ve been doing.  EQUITABLE DEFENSE
· If all lots are subject to similar conditions but grantor expressly waived or released right of entry, NOT A DEFENSE.  If grantor waived right for some, shows they considered the changing conditions and still found that it would be to grantor’s benefit to maintain restrictions on particular lots

· Some cases have disagreed with this and held that waiving conditions on other lots in the area shows that grantor abandoned the original “plan” and thus is estopped from asserting that condition on other lots

· Waiver USUALLY considered a legal defense

· Estoppel

· Unclean hands maybe if grantors did what they restricted others from doing (equitable defense)
· Substantial interest (equitable – sort of like standing)

· Where the restriction is land-related, only the owner of the land intended to benefit from the restriction is entitled to enforce it

· If the restriction is personal to the seller, O likely still can enforce the remedial device

· Counter:  I sold the lots as a monopoly – anti-competitive purpose.  My selling and prevention of selling on other lots is entirely consistent with the purpose

· Could look at anti-competition stuff (legal defense) but could be legal if purpose is for monopolizing

· Exception: Taxpayer suit to enjoin city from violating restriction (Palm Springs case)

· Implied transfer:  B has substantial interest to protect but doesn’t own the remedial device.  B can argue that when O conveys to B there is an implied transfer of the remedial device to B (better for B to get express transfer though)

· If state changes laws, could be a defense unless grantor’s deed specifically thought of such changed laws and maintained the restriction

· Illegality: If the purpose / effect of the restriction raises issues of illegality, it’s unenforceable (e.g., racial restriction)
· Statutory durational limits on restrictions: Some states impose arbitrary length of time you can have a restriction (21, 30, 50 years).  These are generally states where equitable defense cannot be raised (doctrine of changed conditions NOT a defense)

· Constitutional issue – when these statutes go into effect, there is a question as to their applicability to restrictions already in effect (do they amount to a taking or not?).  2 lines of reasoning

· Yes it’s constitutional – Batdorf (statute merely imposes a procedural rule for bringing a cause of action)

· No, it’s not – Biltmore (statute deprives of property without just compensation)

· Uniform plan / scheme defense (Hess).  If you can knock out the uniformity, the restriction isn’t applicable to you or anyone else on the tract.  If you blow the common plan/scheme, you’re deemed to have waived
· Defenses break into 2 categories – legal and equitable

· If you have a legal defense, can use in any state against any remedial device (e.e, SOL)

· If an equitable defense, jdxal splits could make a big difference

· Can use an equitable defense when

· If suing under covenant running with the land (equity vs. equity)

· BUT need to comply with requisites of creation for a covenant running with the land.  If the requisites aren’t found, no covenant!

· If enforcing a covenant running with the land at law and suing under equitable servitude (equity vs. equity)

· If suing under covenant running with the land at law and suing for money damages, suing ENTIRELY under legal theory area.  Some jdxs will not allow you to raise an equitable defense

· If suing to enforce PR or PT or EI, suing for forfeiture remedy.  It’s not a legal theory – it’s a legal estate in property.  Many states say you CANNOT raise an equitable defense to block enforcement

· CA ALLOWS equitable defenses to block enforcement 

· If there’s an equitable reason why purpose cannot/should not be achieved, may be logical to allow enforcement of a remedial device to accomplish an action at equity

· Western/Eastern state dichotomy – In the east, argument is that these are estates – no equitable arguments to block.  Western states will allow equitable AND legal defenses

· Declaratory judgment – Very practical.  Allows me an advance look at what the consequences of a violation are going to be

· Some states allow this.  Others don’t

· If no time specified for performance in a contract, REASONBLE time.  Some cases hold that no time specified = perpetual

· Reserved powers – I reserve the power to either not impose a restriction in the first place or having imposed one I reserve the right to release it in the future

· With general reservation of power (e.g., I reserve the power to not restrict or having restricted having power to release any lot(s) in the subdivision), courts say it’s inconsistent with common plan / scheme, therefore existence of reservation destroys it and is unenforceable 

· COUNTER-ARGUMENT?  WHAT IS IT???

· Special Statutory Limits

· California Marketable Record Title Act

· Purpose: Real property is a basic resource and should be freely alienable and marketable to the extent practicable to encourage full use and development.  Some interests created long time ago constitute unreasonable restraints on alienation and marketability

· FSDet / PR is converted into FSSCS / PT

· Act applies to PT created before 1/1/83 effective date, BUT 5 year grace period (P had 5 years from 1/1/83 to file notice to preserve the PT)
· PT must be exercised within 5 years of breach of restriction

· Invalidates land restrictions older than 30 years (unless notice filed to preserve)

· Allows elimination of the restriction where there is no longer a substantial benefit to be obtained (doctrine of changed conditions codified)
· Where PT arises from grant from natural person to tax exempt organization, it will not expire due to changed conditions during the life of the grantor (but PT will still lapse after 30 years if not renewed)

· Effective 1/1/92 the Act was amended to include remedial devices created in the transferee (FSSEI – EI).  This was achieved by including within the definition of “power of termination” devices created in the transferee

· Expiration of the PT makes it unenforceable by any remedy.  However if it’s also an ES, remains enforceable by injunction and other means

· EMINENT DOMAIN

· Private property cannot be taken / damaged for public use w/o payment of just compensation

· Just compensation – fair market value ( what a willing buyer (not under compulsion) and a willing seller (knowing all things about the property) would trade the property for.  Owner of the property subject to the condemnation has the burden of proving the amount of just compensation

· Two theories of valuation:

· Holder of the restriction gets value that the benefited property is reduced by

· Pie theory: Where holder of restriction only gets the difference b/w the value of the condemned property w/o the restriction and the value w/ it

· Two types of ED cases:

· Straight ED action – I’m the city, notify you I’m taking your property interest, offer you money, you reject, I file ED action to determine value.  ONLY question here is about valuation

· Inverse condemnation action – I don’t notify you that I’m taking the property interest.  You claim that I’ve taken the property interest.  I deny it.  Before getting to valuation, need to establish that I’ve taken your property interest (you have burden of proof).  If you win, we get to valuation.  With valuation, burden of proof is ALSO on you

· How do you value the “purpose” when – it’s a personal benefit?  When it’s a land-related benefit?  When violation of the restriction is “reasonably imminent”?

· BOURGERIE CASE – Regardless of whether a condemner is a private or public entity, a building restriction constitutes “property” relating to eminent domain.  Accordingly, compensation must be paid whenever damage to a landowner results from the violation of the restriction
· The constitutional requirement of just compensation derives as much content from the basic equitable principles of fairness as it does from technical concepts of property law

· City of Palm Springs vs. Living Desert Reserve

· Usually court gives deference to gov’t entities.  BUT HERE, city was unfair – accepted the land on the condition that they’ll keep it as a botanical garden forever w/o ever making objection.  Now using ED to get out of the condition for taking the gift.  Not fair to donor

· Because city was going to violate the restriction (reasonably imminent) the court treats this as a violation.  Fee would have gone to LDR in FSA, and the city exercised its ED power over the fee, so it has to pay the entire value of the FSA.  LDR’s interest is 100% of the value of the fee in the land

· CCP 1265.410: Applies to eminent domain action which condemns a remedial device:

· A) Where the acquisition of property for public use violates a use restriction w/ a contingent future interest granting a right of possession of the property, upon such violation:

· 1) If violation was otherwise reasonably imminent, the owner of the FPI is entitled to compensation for its value if any

· 2) If violation was not otherwise reasonably imminent, but the benefit of the restriction was appurtenant to other property, the owner of the FPI is entitled to compensation to the extent that the violation of the restriction damages the dominant premises to which the restriction was appurtenant and of which he was the owner

· B) Where the condemnation is not compensable under (a), if the restriction is that the property be devoted to a charitable or public use, the compensation shall be devoted to the same or similar use coupled with the same contingent FPI

· RULE AGAINST PERPETUITIES: APPLICATION & AVOIDANCE

· Executory interest is the only future interest subject to RAP.  The rest (PR, PT) are not!

· Common Law exception for “charitable conveyance”

· If interest created at point A, need to see if it can vest beyond the RAP period.  Not too long = interest that vests within the RAP period.  If vests outside the RAP period, that’s too long!  If too long, interest is void

· Most states that put in absolute RAP limits will not accept “changed conditions” argument – statutory trumps equitable remedy

· Shortest period = 21 years (arbitrary!)

· Batdorf, Biltmore Village cases – Opposite conclusion to the question of whether a time limit can be retroactively placed on restrictions

· Statute of limitations – starts running when?

· At breach?

· Knowledge of breach?

· Should have known about breach?

· Charitable exceptions

· Charity to a charity – OK, not subject to RAP

· Non-charity to a charity – Most of the time, charitable exception does NOT apply (seems like it should but case law says it’s not within the exception)

· Charity to non-charity:  NOT an exception

· Where violation found, two ways court can go

· Grantee gets FSA

· Grantee has FSDet, O has PR (Roxbury)

· Roxbury: Gift void for violation of RAP.  Savings Bank got FSDet, O retained PR.  O COULD convey the PR to the charity BUT such inter vivos transfer is allowed only in some states.  Otherwise O can transfer it via will

· Brattle Square: O conveys to church subject to restriction, then to A and A’s heirs.  Church has FSSEI, A has EI.  A’s EI subject to RAP; charitable exception doesn’t apply b/c A isn’t a charity.  EI void from its creation

· Better way to do this: O by will to the church (FSSCS / PT); O wills PT to A (if intervivos transfer allowed in jdx; by will allows O to change his mind)

· ETHICS & FAIRNESS

· OTHER ISSUES

· What remains after EI held void under RAP?

· Where restrictive language suggests automatic forfeiture: Cout will likely imply a PR in O and FSDet in transferee

· Where restrictive language suggests optional forfeiture: FSA in the transferee (NOT CERTAIN)

· E.g., O( A so long as used for church purposes, then to B

· If you take out EI language, still leaves language of FSDet / PR

· E.g., O( A on condition that it’s used for church purposes, then to B

· If EI language taken out, leaves only O( A (FSA!)

· In some jdxs, residuary clause in will can be used to salvage a gift which fails under RAP.  Other jdxs say that you can’t accomplish via will what can’t be done outside a will

· 2 purposes of residuary clause: to capture failed gifts, to use as primary testamentary conveyance

· E.g., Brown case – Will says RP to Church so long as used for church purposes, then to X.  X has EI (RAP applies).  EI is invalid; will says “all the rest to X”

· Here language is automatic, so court may say that the conveyance becomes a FSDet in Church and a PR retained in O.  In some states, the PR can pass via the residuary clause to X, thus circumventing RAP

· Where the transferor retains possession of a portion of the parcel conveyed to transferee but subjects the retained portion to restriction, the result is a FSSEI in O and EI in A which is subject to RAP

· Walker case: O wants to convey several parcels to a RR but retain one.  O ( RR (all parcels), but reserving to O the lime kiln, so long as used for burning lime

· B/c FPI is in transferee, it is an EI.  O retains a FSSEI.  The EI is subject to RAP and is void.  Language is mandatory (court will most likely determine that O has a PR and FSD.  Interests merge, O has FSA! (If language was optional, O would still have FSA)

· Better way to structure:

· O( RR (FSA)

· RR ( O (FSDet.  RR retains PR)

· This avoids RAP!

· Where the interest retained by transferor is an easement, profit, RAP DOES NOT APPLY

· CA Case: O to A, but O retains mineral rights to drill oil so long as it’s in paying quantities.  After time, wells stop producing.  A sues O to enforce the restriction.  O says not so fast, you have an EI subject to RAP and under Walker I have FSA.  Court says no – O only has an easement / profit and A has FSA subject to it.  No RAP issue

· Where FSSEI is in a charity and the EI is in O’s residuary estate, the charitable exception does not apply – even where the residuary estate goes to a charity

· Edward Hospital: Will says “O to A for life, then to hospital, but only if used for hospital purposes.”  Restriction has optional language, resulting PT which upon exercise reverts to residuary estate.  Under the will, residuary goes to 3 charities.  Hospital violates restriction
· Holding: RAP applies b/c the residuary estate itself is not a charity; EI invalid from creation (optional language so hospital gets FSA!)

III.  FEE TAIL

· NATURE

· To B and the heirs of my body – creates an estate in fee tail in B.  The estate would last so long as there were any lineal descendents of B living and upon failure of such issue the land would revert to the donor or his heirs

· B, the tenant in tail, could convey the land to a third person, but B’s grantee acquired only an estate for B’s life b/c the restrictions imposed by De Donis prevented B from making any conveyance that would cut off the rights of B’s issue or the reversioner

· ORIGINAL PURPOSE

· Means of locking in family property for generation after generation.  Means of keeping land as a source of power and economic well-being – if you keep this land in the family, you have power / economic clout

· REASONS TO ABOLISH

· Runs counter to RAP.  US wants to keep property freely transferable

· MODERN STATUS & EFFECTS OF ABOLITION

· States that have abolished fee tail have converted to FSA in the grantee or life estate in the grantee and then a future interest in the next generation

IV.  LIFE ESTATE

· LEGAL; OPERATION OF LAW

· Two categories:

· Legal: Those that arise by operation of law (marital estates, dower, curtesy)

· Convention: Created by drafting document

· Life estates are freely transferable (inter vivos, by will, intestate)

· May be created by grant or reservation

· Grant: O to A for life [then back to O] / O to A for life, then to B

· Reservation: O to O for life, then to A

· ALWAYS an FPI after the life estate.  Could be any of 3 possibilities:

· Reversion

· Remainder

· Executory interest

· Life estate can be subject to restriction such that it is cut short upon violation

· Life estate pur autre vie (life estate for the life of another): Where the person who is measuring life of the estate does not have possession

· O( A for life of B, then to C

· O( O for life, then A – Life estate reserved, then giving surviving interest.  Executory interest

· O( A for life of B, then C – life estate for life of another.  Splitting up ownership in the measuring life.  A owns the life estate, B is the measuring life.  If A dies, life estate not terminated (passes to A’s successors by will or inheritance until B dies)

· CL:  If holder of life estate improves the property, he is considered a volunteer.  No obligation to improve, not entitled to any reimbursement or payment due to the improvement

· BUT in CA, 2 steps

· Necessity – Can be legal or economic (CA court doesn’t really explain what this means as owner of life estate)

· Person acts as a prudent person both as to the type and cost of improvement.  Also look at best use of the property

· If these two things are fulfilled, you get a reasonable apportionment (court doesn’t say of what!)

· An estate which is measured by the life of a person other than the grantee is called an estate pur autre vie.  Thus, O conveys Blackacre to B “to have and to hold during the life of C.”  B has an estate pur autre vie.  Today, if B dies in C’s lifetime, B’s estate passes to the devisees under his will or to his heirs.  If C dies in B’s lifetime, then B’s estate comes to an immediate end

· An estate pur autre vie may be created with more than one measuring life.  Thus, O conveys “to B to have and to hold for the lives of A, B, and C.”  B gets a life estate which will endure until the death of the survivor of the three named persons

· CONVENTIONAL; INTENTIONAL TRANSFER OR RESERVATION

· CHARACTERISTICS

· Makes sense to combine a life estate with a power of termination – if something happens, life estate can terminate early and you can do what you want not subject to the life estate

· A tenant for life of a possessory estate has a right to the undisturbed possession of the land and to the income and profits thereof.  His use and enjoyment of the premises is limited by the law of waste, that is, he is under a duty to refrain from any act which will diminish the value of the reversion or the remainder if such act is also, under all of the circumstances, an unreasonable use of the premises

· A life estate is alienable and the life tenant can convey the estate to a third person, or mortgage it, or lease it for a term of years not greater than the duration of the life estate.  But the life tenant cannot convey a greater estate than the life tenant had

· In most jdxs a disabling restraint on alienation of the life estate is void.  But a restraint in the form of a forfeiture of the estate on attempted alienation is held valid in nearly all jdxs

· The life tenant is obligated to preserve the land and structures in a reasonable state of repair but is not bound to make expenditures for that purpose in excess of the profits, rent, or income received by the life tenant.  Failure to discharge this duty amounts to permissive waste for which the life tenant is liable to the owner of the future interest

· If the life tenant voluntarily makes improvements the life tenant cannot call on the owner of the future interest to contribute to the cost

· SALE OF THE PROPERTY; DISPOSITION OF PROCEEDS

· Eminent Domain

· CCP 1265.420: Where property acquired for public use is subject to a life tenancy, upon petition of the life tenant, or any other person having an interest in the property, the court may order any of the following:
· A) An apportionment and distribution of the award based on the value of the interest of the life tenant and the remainderman

· B) The compensation to be used to purchase comparable property to be held subject to the life tenancy 

· C) The compensation to be held in trust and invested and the income to be distributed to the life tenant for the remainder of the tenancy

· Private Sale

· ETHICS & FAIRNESS

CA Real Property Taxes

· Actual tax you pay is the result of taking assessed value of property (AV) multiplied by the tax rate in a given county – gives us the TAX DOLLAR

· If AV goes up, same rate produces more taxes

· AV eventually got locked to 75/76 tax year.  Put a cap on how much you could make the rate.  Said AV could be modified in 3 ways

· Cost of living adjustment to AV (can’t be more than 2%)

· Putting improvements on the property (swimming pool, bed rooms.  Allows increase in the AV b/c of improvements)

· Change of ownership.  If I have a particular property tax rate, and I sell it to you, rate could go up

· Does granting of a life estate constitute a change in ownership?

· O( O for life, then to A

· If you reserve a life estate for yourself, you’re just holding it back.  That’s specifically exempt from property taxes.  When it passes on to A, that locks in a changed in AV

· According to regulations, creation of life estate in another constitutes a change of ownership.  AV increases at that point.  When life estate holder dies, another change in ownership and another change in AV (two steps!)

· For change of ownership, need 3 elements:

· Transfer of present interest

· Use

· The value of which is substantially equal to the value of the fee interest

V.  NON-FREEHOLD

· The Non-Freehold Estates (Estate for years, Periodic tenancy, Tenancy at will & Tenancy at Sufferance) are primarily involved in Landlord/Tenant relations

VI.  REVERSION

· NATURE

· A reversion is a future possessory interest retained by the transferor that isn’t a PT or a PR

· B/c inter vivos transfer of PR / PT is not possible in some states, and reversion are freely transferable in all states, important to distinguish!

· O( A for life, then to O

· Only way there would be a PR or PT is if there is something in the deed holding for premature end of the deed
· In this example, no premature termination built in.  The only thing left is a reversion

· Easiest of the future possessory interests

· CREATION

· No particular language must be used to create a reversion.  It is automatically created where O has FSA and conveys out less than that

· CHARACTERISTICS

· Vested: Reversion is a vested interest – not subject to RAP.  Being vested however doesn’t mean certainty of possession

· Ask if future interest is in transferor or transferee.  If in transferor, ask if there is a PR or PT (the “impatient” future interests)

· Reversion is automatic (no specific language necessary)

· O(A for life, then to O.  O has a future possesory interest that isn’t a PT or PR

· O(A for life.  O has a reversion, FSA in size.  No words are necessary!

· In jdx where you can’t transfer interest inter vivos, can only be a reversion

· In every jdx, reversion can be transferred all 3 ways (inter vivos, will, intestate)
· If O, owner of Blackacre in FSA, conveys to B for life, then to such of B’s children and their heirs as survive B, the state of the title is: life estate in B, contingent remainder in fee in B’s surviving children, reversion in O in fee.  If B dies leaving no surviving children the land reverts to O, or, if O is dead, to O’s heirs or his devisees.  But, if B dies leaving surviving children, O’s reversion will be divested and B’s surviving children will, upon B’s death, take the fee as co-tenants

· Reversionary interest can be of different sizes:

· O can have reversion in FSA

· Reversion can be a life estate

· Reversion can be the balance of an estate for years

VII.  REMAINDER & EXECUTORY INTEREST

· TYPES

· Remainder

· Vested remainder (RAP doesn’t apply)
· Absolutely vested remainder

· Vested remainder subject to partial divestment

· Vested remainder subject to complete divestment

· This remainder requires that the intended remainderman be presently identified as one who would be entitled to a present interest on a present ending of all prior interests

· The remainder vested subject to complete divestment can be accelerated but the remainder subject to a condition precedent cannot

· Contingent remainder (RAP does apply)
· May vest before possessory interest passes.  

· E.g., You get remainder if you pass the bar.  Contingent remainder.  Once you pass the bar, it’s a vested remainder

· Historically, executory interests are not vested until they become possessory

· If the remainder is not vested, it’s a contingent remainder

· A contingent remainder becomes a vested remainder if any condition precedent is fulfilled and if the remainderman is ascertained before the termination of the preceding estate

· A contingent remainder can never become a present estate unless it first becomes vested

· Whenever a remainderman must survive to enjoy possession solely because the durational character of the estate he is getting implies it, the remainder is not contingent

· The essence of the vested remainder is that throughout its continuance, it is ready to take effect as a present interest however and whenever the preceding estate terminates.  On the other hand, the contingent remainder is a remainder subject to a condition precedent.  That is to say, there is a condition precedent, other than the termination of the prior estate, which must occur before it is ready to take effect as a present interest

· When conditional language in a transfer (i.e., “but if,” “provided that,” etc.) follows language which taken alone would be said to create a vested remainder, the condition so created is a condition subsequent.  If the conditional language appears before the language creating the remainder, or the conditional language appears to be part of the description of the person receiving the remainder, the condition created thereby is a condition precedent

· If the conditional element is incorporated into the description of, or into the gift to, the remainderman, then the remainder is contingent; but if, after words giving a vested interest, a clause is added divesting it, the remainder is vested

· While a finite estate may end naturally, it may also end prematurely by one of three ways: Forfeiture, renunciation, and merger

· DESTRUCTIBILITY BY MERGER:  Whenever successive vested interests are owned by the same person, the smaller of the two estates is absorbed by the larger

· If O, the owner of Blackacre in FSA, conveys to B for life, then to B and his heirs, B has only one estate, a fee simple absolute

· If O, owning in FSA, conveys to B for life and O subsequently transfers O’s reversion to B, B will also have a FSA, not a life estate plus the reversion in fee

· A merger will NOT be effected where a vested estate intervenes between the two estates (O( B for life, then C for life, then to B and his heirs – B has both a life estate and a vested remainder in fee.  C’s vested remainder will prevent a merger of B’s two estates)

· If C predeceases B, B’s estate would merge to give B a FSA

· A contingent remainder, not being an estate according to CL rules, would not prevent two estates owned by the same person from being treated as successive estates

· O conveys to B for life, then to C for life if C marries.  Before C marries O assigns the reversion to B.  B’s life estate merges in his reversion in fee and C’s remainder is destroyed

· Since the merger of a life estate with another vested estate caused a premature termination of the life estate, any contingent remainder dependent on the life estate for support was destroyed.  

· O conveys to B for life, then to C and his heirs if C attains age 21.  When C is 10 O conveys O’s reversion to B, or B conveys B’s life estate to O, or both O and B convey their estates to a third person, C’s contingent remainder will be destroyed.  Since C’s contingent remainder failed to vest at or prior to the termination of the supporting life estate, it is extinguished

· The general rules of merger and destructibility of contingent remainders are subject to 2 qualifications:  1.  a fee tail will not merge into a fee simple; 2.  a contingent remainder will not be destroyed by a merger of a life estate and the next vested estate if the two estates are created simultaneously with the contingent remainder

· Regarding the second exception, if it were held that a merger of the two estates destroyed the contingent remainder created simultaneously with them, the intention of the transferor would be completely defeated (p. 181 of Moynihan)

· In the US, about one half of the states have enacted statutes abrogating the rule in whole or in part

· The rule of destructibility was inapplicable to equitable contingent remainders and legal contingent remainders in terms for years or in personal property (these interests do not involve the concept of seisin)

· Executory interest

· If it’s not a remainder, it’s an executory interest

· Four different scenarios in which there may be an executory interest: (1) following a fee simple defeasible where the future interest is in a third party; (2) following a “future interest only” conveyance; (3) following a vested remainder subject to divestment; and (4) following the “gap” scenario

· If you’re dealing with a condition precedent, contingent remainder

· If you’re dealing with a condition subsequent, vested remainder subject to complete divestment

· E.g., O to A for life, then to B, but if B dies leaving no surviving children, then to C and his heirs (B has VRSCD, C has EI)

· If there is an ambiguity, there is a constructional preference for “vested” over “contingent” which leads to a preference for condition subsequent over condition precedent

· WORKING DEFINITIONS

· REMAINDER = a future possessory interest created in a transferee that can become possessory immediately upon the natural expiration of a prior (freehold?) estate in another transferee created by the same instrument

· A future possessory interest created in a transferee 

· That can become possessory immediately upon the natural expiration of a prior estate in another transferee (at the end of its natural termination, not premature defeasance)
· Created in the same instrument

· VESTED remainder = a remainder in existing, ascertained transferees, and NO condition precedent.  Three types:
· Absolutely vested remainder

· Vested remainder subject to partial divestment / open

· Vested remainder subject to compete divestment

· JDXAL SPLIT on whether the prior estate must be freehold in nature (i.e., not a lease)

· ANALYSIS

· Determine whether the FPI is a remainder by referencing by the definition

· If no, it’s an executory interest

· If yes, determine whether it’s vested or not

· If not vested, it’s a contingent remainder

· If vested, determine whether it can be divested or not

· If no, it’s an absolutely vested remainder

· If yes, determine whether it’s partial or complete

· SEISIN

· Connotes peaceful possession – “The man who is seized is the man who is sitting on land; when he was put in seisin he was set there and made to sit there”

· Seisin came to mean, in relation to land, possession under claim of a freehold estate.  The tenant for years had possession but not seisin; seisin, rather, was in the reversioner who had the fee

· NATURE & DISTINCTIONS

· O to B for life, then one year after B’s death, to C and his heirs.  C does not have a remainder.  Known as a valid springing executory interest

· TRANSFER

· CONDITION PRECEDENT vs. CONDITION SUBSEQUENT

· Condition precedent – A condition that applies to an interest before it becomes possessory.  Condition must be satisfied before the remainderman has the right to possession

· O ( A for life, remainder to B, but if B fails to survive A, then to C and his heirs.  B has VRSCD; C has EI

· O( A for life with power in A to appoint the remainder in fee simple to his children, and in default of appointment, to B and his heirs.  B has VRSCD; A has special power of appointment

· A contingent remainder becomes vested if any condition precedent is fulfilled, and if the remainderman is in existence and ascertainted before the termination of the preceding estate

· O( A for life, then to B if B marries before A’s death.  Before B marries, B has a CR and O has a reversion, but when B marries while A is still alive, B’s remainder becomes vested immediately upon his marriage.  Thus O’s reversion is divested

· So long as the condition is not satisfied, the remainderman has no right to immediate possession if the preceding estate ends

· A vested remainderman will not necessarily realize possession of the estate

· When a remainderman must survive to take possession solely b/c of the durational character of the preceding estate implies it, the remainder is not contingent

· While it is dangerous to generalize too much when discussing drafting language, the word “if” typically introduces a condition precedent (high probability!).  On the other hand, where the express condition is introduced by the words “as long as” or “while” or “until” – it is almost always a condition subsequent

· BEWARE OF “BUT IF” – could be either or both!

VIII.  POWERS OF APPOINTMENT

· NATURE

· Survives lack of capacity AND death (broadest authority that you can be given)

· Power of appointment can be given to someone who already has an interest in the property or someone who is completely independent from the situation 

· DISTINGUISH FROM: “Power of Attorney”; “Durable Power of Attorney” (Health; Assets & Affairs)

· Power of Attorney:  If I become mentally incompetent or go into a coma, the power of attorney is revoked (depends on my continuing ability to act in the way that I’m authorizing you to act).  If I die, power of attorney is revoked

· DURABLE Power of Attorney:  Creature of statute in CA

· Two types:

· Durable power for healthcare:  Sometimes referred to as advanced healthcare directive.  Healthcare power designed to make decisions if I don’t have the mental capacity to make the decisions myself.  Can act on behalf of the patient.  If patient dies, durable power goes away (works for lack of capacity but not death)

· Durable power of assets:  Same thing – stays effective when lack of capacity comes in.  DOES NOT carry on upon death

· Person NEEDS to be mentally competent at the time he signs the durable power of attorney

· TERMS: DONOR; DONEE; PERMISSIBLE APPOINTEES; DEFAULT TAKERS

· Person that gives the power of appointment = DONOR

· Person that receives the power = DONEE

· Person who might receive the power = PERMISSIBLE APPOINTEE

· Property that you have as the donee = APPOINTED PROPERTY

· The alternative (sort of like the residuary) = DEFAULT TAKER

· DISCRETION SCOPE

· General vs. Special

· General:  Power that you can appoint to yourself or to your estate or to creditors of either

· Any other power called a special power of appointment (if special, likely to go to people related by blood or direct descendents)

· Inter vivos / Presently Exercisable vs. Testamentary 

· Inter vivos = presently exercisable – can exercise the power when you want

· Testamentary power – can ONLY exercise this in your last will

· MAJOR ISSUES

· If you have inter vivos general power, that’s considered practical equivalent of ownership

· If you have a special power testamentary, scope to whom you can appoint is limited, and time is limited.  NOT the practical equivalent of ownership (don’t treat it as donee’s property for purposes of creditors / taxes)

· If you have something in between these two cases, could go either way

PART 3:  SPECIAL RULES

I. PROTECTION OF COMEPETING INTERESTS

A. ETHICS & FAIRNESS

B. WASTE DOCTRINE

a. Injury of a lasting character by the holder of a present possessory estate which affects a future possessory interest or a concurrent interest or a security interest (this definition doesn’t count according to notes)

i. Injury – not necessarily economic or physical

ii. Lasting character – permanent or near-permanent

1. Different from trespass – person who commits the damage to the property doesn’t have a right to be there.  With waste, person DOES have a right to be there

iii. Affects FPI (conflict of interest b/w present possessory estate and future possessory interest).  Holder of PPE does or doesn’t do something that hurts FPI holder

1. Co-tenants in another category – co-tenants all have a right to possession.  One co-tenant can bring an action against the other co-tenants for waste

2. Security interest is another category – if I borrow money from you, you can have a waste action against me for my conduct with the property

a. Tricky in CA – very extensive anti-deficiency legislation.  Lender can foreclose but in certain circumstances can’t go after borrower for deficiency

b. Can lender go against you for damages under a waste doctrine even though it can’t go against you for a deficiency in the security interest?

b. Means of committing

i. Active waste – most common.  If I’m the tenant of your property and I start tearing off the paneling off the walls, I’m affirmatively doing something I don’t have the right to do

ii. Passive waste – failure to perform a duty.  If I have duty to repair and I fail to repair and it causes more damage to the property

c. Effects

i. Decrease in value or increase in burdens (easiest ones).  Something that has a monetary impact.  Most common

ii. Impairment of evidence of title (e.g., metal stakes in the ground.  Some subdivisions would leave them.  Methods involved mostly natural or artificial monuments.  Makes it more difficult for someone to go back out and get the legal description to survey the location of the property (these days, unlikely b/c of satellites and stuff)

d. Change of character

i. Change of character of the property but it decrease the value (actually increases it!)

ii. Can’t change the character in the property

iii. “Ameliorating waste” – no harm, no foul (even though someone technically committing waste, no action / remedy on it under the circumstances)

iv. INTENT IS PARAMOUNT.  If intent is clear, it must be followed.  If intent not clear, multiple factor test!  No one factor is controlling:

1. How long as it been?  Conveyance took place last year or 40 years ago?  The longer it is, the more likely that a change will be allowed

2. Change in the area – significant change in the area which has an impact on the current use and improvement of the property

3. Who caused the change?  If I did, hard for me to come into court and say I could change it b/c of change in the area (?)

4. Duration of the possessory estate?  If a 3 year lease vs. 30 year lease.  The longer the period, the more likely that a change will be allowed

5. Certainty of future possession by future interest holder

6. Trying to put together the most likely intent if not express (that’s the point of the factors)

e. Remedies of waste

i. Entitled to actual damages

ii. In some situations, value of property has not been decreased and there’s no economic damage (that’s trouble for someone suing)

iii. If I can establish that I haven’t damaged your property and it’s worth the same or more, you could be in trouble if you’re suing me

iv. Trespass is easier – possibility of requiring trespasser to replace the trees or pay back the cost of the trees

v. CL rule – you can forfeit my estate

1. CA doesn’t seem to follow this rule but it can be drafted in – provision of forfeiture as remedial device if I commit waste

f. House of Isaac

i. Since the four life estates of the parties are separate and there is no testamentary scheme, it follows that the properties not being in a common ownership can have no plottage value

1. Plottage value – want to try to keep everything tied together so it can be valued together

ii. The life tenant has no right to exercise an act of ownership.  The general rule is that the life tenant may do whatever is required for the general use and enjoyment of his estate as he received it

C. “UNPRODUCTIVE” PROPERTY

a. Melms case (cited in House of Isaac) – The evidence shows that the property became valueless for the purpose of residence property as the result of the growth and development of a great city.  Business and manufacturing interests advanced and surrounded the mansion, until it stood isolated and alone, standing upon just enough ground to support it, and surrounded by factories and railroad tracks, absolutely undesirable as a residence, and incapable of any use as business property.  Here was a complete change of conditions, not produced by the tenant, but resulting from causes which none could control

i. House of Isaac not like this – Dwelling house in Isaac far from being isolated and alone

II. LIMITS ON TRANSFERS TO HEIRS

a. Frustrated Frau case 

A. DOCTRINE OF WORTHIER TITLE

a. If an instrument conveys a possessory interest to a third party and the same instrument purports to give a remainder or executory interest to the grantor’s heirs, give that future interest to the grantor (and check for merger)

b. Appears to apply to remainders AND to executory interests

c. Applies only if the part who holds the future interest is the original grantor’s HEIRS (doesn’t apply if conveyance expressly gives to grantor’s “children,” “nieces and nephews,” or any other relatives or friends

d. The doctrine also applies only where the avoidance is attempted in a single conveyance

e. Basic Situation

i. 2 branches:

1. Inter vivos – applies to an interest created inter vivos (usually have a document)
a. O( A for life, then to O’s heirs.  FPI in O’s heirs (contingent remainder).  Doctrine converts that into an interest in O that is a reversion.  Changes who owns the interest and what type of interest it is.  Instantaneous!  O gets reversion, heirs get nothing

b. O( O for life, then to O’s heirs. O’s heirs have EI.  Convert that into a reversion in O.  O has a life estate and a reversion, merge them and O has FSA

2. Testamentary – applies to an interest created by will (dead).  Pretty much non-existent at this point
ii. Converts a FPI in the transferor’s heirs (in technical sense – people that will inherit your property at time of death not covered by a will in accordance with intestate statutes in effect as of the date of your death)

iii. Changes who has the interest AND changes the type of interest

f. Reasons for the Rule

i. Clears title – any time you create an inter vivos instrument that gives an interest to a living person’s heirs, problem b/c you have an FPI but no identifiable person to deal with financing
ii. Rule of intent (it’s O’s intent that this happens)

Doctor v. Hughes

· Cardozo opinion at the peak of his power

· Two things occurred:

· Before this case, was a rule of law (intent was irrelevant).  Cardozo changed it to a rule of construction

· Before this case, only applied to real property.  Cardozo (in dicta) expanded it to cover personal property too

· From this case on, rule applied as a rule of construction / intent and applied to real and personal property

· If you don’t want the doctrine to apply, write in the document that you don’t want it to apply!  Also write in that you intend to create an FPI in your heirs

· “To transform into a remainder what would ordinarily be a reversion, the intention to work the transformation must be clearly expressed”

Bixby (CA Case)

· Trust provided that S was to get income for life, then distributed to S’ heirs at law.  Was irrevocable spendthrift trust.  S sues seeking to terminate the trust.  Rule is that where S is sole beneficiary of irrevocable trust, he can terminate it.  However, if trust created remainder interests in S’ heirs, they are also beneficiaries and it can’t be terminated

· Holding: B/c there is no indication that S actually intended to create interests in his heirs, none were actually created by the trust.  The trust merely expressed intent that the property pass as it would under intestate succession

· Doctrine of worthier title applies whether or not it’s put into a trust

· To use the doctrine, need heirs in the technical sense
· The rule has the effect of creating a rebuttable presumption that when a conveyor limits a reminder to his own heirs, in the case of realty, or to his heirs or next of kin in the case of personalty, he intends to retain an indefeasible reversion and not to create a remainder in the heirs or next of kin.  This presumption, however, will yield to a manifestation of contrary intent

· In order to invoke the doctrine the conveyance must limit a future interest to the intestate successors of the transferor.  Therefore, the rule does not apply where the gift is to “children” or “issue” of the transferor or where the persons to take are to be determined as of a time other than the transferor’s death.  Almost invariably the interest given to the heirs or next of kin is in the form of a remainder, but on principle the doctrine, as a rule of construction, should also be applicable where the limitation to them is an executory interest instead of a remainder.  In both situations it may be presumed, in the absence of a manifested contrary intention, that the transferor intended to retain a reversion or reversionary interest in himself rather than to create an interest in his intestate successors

O( Inter vivos trust reserving life estate, then to O’s heirs

· Later, O remarries

· Later still, O wills everything to new wife

· New wife vs. O’s children/heirs

· If doctrine applies, EI in O’s heirs becomes a reversion in O.  O’s life estate and reversion merge, creating FSA in O.  Wife gets everything!

Retroactivity Problem

· In 1955, O( A for life, then to O’s heirs (inter vivos)

· 1959 – CA abolishes doctrine of worthier title (applies retroactively and prospectively).  Dispute occurs after 1959

· O dies, has a will that leaves everything to A.  O leaves heir B

· When future interest was created, CA followed the doctrine.  Converts into an interest in O.  O owns FPI, can leave it to whoever he wants (A wins!)

· BUT if doctrine is abolished “O’s heirs” means exactly what it says – we have FPI in O’s heirs.  B wins!

· THIS ISSUE HAS NOT BEEN DECIDED IN CA! (Bixby mentioned it but court held it didn’t have to decide b/c of the facts of the case)

· If repping clients in CA, issue of constitutional retroactivity of the 1959 statute

g. Inter Vivos Rule

i. Application

ii. Importance, e.g.:

1. Creditors

2. Trust Revocation

3. Subsequent Transfer Attempt

4. Taxes

iii. Present status; Importance even where abolished

h. Testamentary Rule

i. Application

ii. Import

iii. Present Status

B. RULE IN SHELLEY’S CASE

a. If a life estate is given to a grantee, and in the same instrument a remainder is given to the life tenant’s heirs, give the remainder to the life tenant (and check for merger)

i. O( To A for life, then to the heirs of A and their heirs

1. A has a life estate

2. A’s heirs have a contingent remainder in fee simple (the remainder is contingent b/c to qualify as an heir, the party must survive the decedent.  As long as a person is alive, he or she only has heirs apparent, no heirs, b/c it cannot be determined who survived the party until he or she dies)

3. O has a reversion in fee simple

b. It applies ONLY if a remainder is given to a life tenant’s heirs

c. The life tenants HEIRS must hold the remainder (if other relatives or individuals hold the remainder, the Rule does not apply)

d. If a freehold estate is conveyed by deed or bequeathed by will to a person and in the same conveyance or will a remainder is limited to the heirs or to the heirs of the body of that person, that person takes both the freehold estate and the remainder

e. O( B for life, then to B’s heirs

i. By virtue of the Rule the state of title is: life estate in B, vested remainder in B in fee simple.  At this point, the doctrine of merger causes B’s life estate to coalesce with B’s remainder such that B has a fee simple absolute

f. If you have language of FPI created in someone’s heirs:

i. If transferor’s heirs, doctrine of worthier title applies

ii. If created in transferee’s heirs, Rule in Shelley’s case applies

g. RSC itself does not cause the merger of transferee’s interests.  RSC merely sets up the interests so that the merger doctrine, as a separate doctrine, may apply.  There are situations where merger doesn’t apply.  Just b/c merger doesn’t apply doesn’t mean that RSC doesn’t apply

h. RSC only applies to a transfer of real property

i. The interest in the transferee must be a freehold estate

j. FPI in the heirs of the transferee must be a remainder (fee or fee tail in size)

k. “Heirs” of the transferee must be used or described in the “technical” sense

l. FPI must be created in the transferee’s heirs in the same instrument in which the interest is created in the transferee

m. The interests of the transferee and the transferee’s heirs must be of like kind, i.e., both legal or both equitable

n. The presence of an intervening estate in someone else, between the life estate in the transferee and the remainder in the transferee’s heirs, will not prevent application of the RSC

o. If the elements are present, the rule applies regardless of O’s intent (BUT question of whether “heirs” are described in the technical sense is a question of intent and construction)

p. RSC has a relationship with the merger doctrine and the destructibility rule

i. O( A for life, then B for life if B marries, then A’s heirs

1. After application of RSC, A has life estate and vested remainder.  B has contingent remainder, life estate in size.  There would not be a merger b/c the two interests created in A are created in the same instrument in which the contingent remainder is created.  BUT if A transfers both interests to a third party, C, merger could now take place, destroying B’s contingent remainder in a jdx that follows the destructibility rule

q. Drafting to avoid the rule is quite simple when you look at the factors required for it to apply

r. Most states have abolished the RSC (including CA in 1872)

PART III: LIMITS ON DURATION OF “CONTINGENCIES”

A. Destructibility Rule

a. Nature and Reasons
i. A freehold contingent remainder which did not vest at or before the termination of the preceding freehold estate is destroyed.  Such termination of the preceding estate might result from the natural expiration of that estate, from forfeiture, or from merger

ii. ONLY applies to a contingent remainder

iii. Clears title

iv. Applies to real property ONLY

b. End of Preceding Estate

i. A contingent remainder by its very nature is subject to the possibility of not becoming vested prior to the natural termination of the supporting freehold estate b/c of the happening of a limitation attached to that estate.  If the supporting estate, usually a life estate, should come to an end while the remainder is contingent, the remainder must fail if the rule of destructibility applies

1. O( B for life, then to heirs of C (a living person).  B dies while C is still living.  Since the remaindermen are not ascertained at B’s death, the seisin must revert to O and the contingent remainder is destroyed

ii. Rule also was applied in cases where supporting freehold estate terminated prior to the time of its natural expiration

c. Merger

i. Under the merger doctrine, whenever successive vested estates are owned by the same person, the smaller of the two estates is absorbed by the larger

1. O( B for life, then to B and his heirs.  B has only one estate, a FSA.  By the doctrine of merger, the life estate merges in, or is swallowed by, the larger estate

ii. In order for a merger to take place the two estates must be both successive and vested.  Therefore, a merger will not be effected where a vested estate intervenes b/w the two estates

iii. A contingent remainder, not being an estate according to common-law rules, would not prevent two estates owned by the same person from being treated as successive estates

1. O( B for life, then to C for life if C marries.  Before C marries O assigns the reversion to B.  B’s life estate merges in his reversion in fee and C’s remainder is destroyed

iv. General rules of merger and destructibility of contingent remainders are subject to two qualifications:

1. a fee tail will not merge into a fee simple;

2. a contingent remainder will not be destroyed by a merger of a life estate and the next vested estate if the two estates are created simultaneously with the contingent remainder (otherwise the intention of the transferor would be defeated)
d. Avoidance

i. If you put contingent remainder in trust, PROTECTED

ii. Other than that, the way to avoid the rule is to create something other than a contingent remainder

e. Rule Against Perpetuities – Trap

i. Want to make sure there’s no destructibility avoidance advice (putting interest into trust is a way to avoid destructibility rule, but NOT RAP)

ii. If valid under RAP, that’s it.  If void, go through checklist to see if anything will save it

1. One thing to look at – destructibility rule (NEED a contingent remainder)

2. Draw a line through the place where CR would be destroyed if destructibility doesn’t save it

3. A ( B for life, then to children of B for life, and upon death of last surviving child of B, then to such of B’s grandchildren as may then be living

a. No problem with children of B if B used as measuring life.  Problem w/ B’s grandchildren

b. If you have a group in the middle and you try to use destructibility, won’t work.  Destructibility won’t save all CRs

iii. In a destructibility jdx, chances are that RAP will not be violated when dealing with a contingent remainder b/c it is destroyed if it’s not yet vested when the prior estate ends

1. O( A for life, then to A’s first son to reach 25.  A has a son, age 10

2. Son has a contingent remainder subject to RAP and destructibility rule.  Son doesn’t work as measuring life (Kill son and A after A has another son)

3. Use A has measuring life ( In destructibility jdx, it must vest if at all as soon as A dies.  VALID!

f. Present Status

i. Approximately ½ of the states have enacted statutes abrogating the rule in whole or in part.  In a few jdxs there are decisions rejecting the rule without the aid of legislation

ii. The position taken by the Restatement of Property that contingent remainders are indestructible may influence those uncommitted jdxs to reject the doctrine of destructibility

iii. CA has abolished the destructibility rule

Abbiss v. Burney

· Example of a lot of things in property II where you have a certain goal you’re trying to accomplish, then you go back and check on what rules might screw it up

· Trap of avoiding one rule (destructibility) and landing in another one (RAP)

· Destructibility jdx.  T( A for life, then to first son of A to reach 25

· Interest of first son = contingent remainder.  A has a son who is 10

· Looking at two different rules – destructibility and RAP

· Time period starts running at T’s death (when have A and S10).  Is there any way the contingent remainder can vest more than 21 years from the time period starting?

· Remainder can vest BEFORE it becomes possessory (A is still alive when S10 turns 25)

· Life in being – S10?

· Could die in imagination.  Before A dies, has a second son.  When second son turns 25, remainder vests.  Vests more than 21 years after S10 dies.  Won’t work

· Try someone else!  Game not over until everyone tried

· A – easiest way in destructibility jdx is to look at last point where something can vest where it can be destroyed (at A’s death – that’s the last point in time beyond which the remainder is either gone or vested).  Can it vest beyond A’s lifetime?  NO!  With destructibility, just back it up to the point where it’s not vested.   A works!

· T doesn’t want destructibility to apply – put it in trust.  Avoids the rule

· If not subject to destructibility, any way that this interest can vest past 21 years?  Yes, b/c if contingent remainder doesn’t vest by the time A dies, it’s still there, could vest more than 21 years after A dies.  Avoided destructibility rule, but got slammed by RAP

· RAP is the more vicious rule:

· S10 reaches 25, then A dies.  Son gets the property b/c it vests before A dies.  Even though destructibility rule applies, it doesn’t destroy the contingent remainder (S10 met condition precedent, vested before A died)

· If we avoid destructibility rule, S10 gets nothing!  RAP destroys the interest the INSTANT it’s created.  Destructibility gives you a chance to make it, RAP voids it from the beginning

Fessley

· Deals with application of destructibility and a good opportunity to avoid it

· O( A for life, then to B for life (then 2 alternatives – children of B who reach 21 or to C) (no children at 21 at this point)

· Life estates knocked out, children of B who reach 21 alternative knocked out

· Court held that other alternative also knocked out – since B left children who might reach 21 in the future, still a contingent remainder.  Both got destroyed leaving O with a reversion

· To avoid this problem, put in a gap that creates something other than contingent remainders.  The rule ONLY APPLIES TO CONTINGENT REMAINDERS

Astley

· Mortgage equated with a trust

· Mortgage in existence (O is borrower / lender)

· If borrowing money, I sign promissory note.  Two theories:

· Title theory – I am transferring title of property to you as security for the loan.  If and when I pay it off, you transfer title back to me

· Lien theory – I borrow money and sign all documents, you get a lien on my property.  I retain title.  If I fail to pay it off, you can foreclose on the lien

· This case = title theory jdx.  In title theory jdx, title in lender

· Because title in lender at time life estate ends, analogize it to title being in trustee so contingent remainder not destroyed

· Creative lawyering.  Very little comparison b/w lender and trustee

· Would ONLY work in title theory jdx

· Before life estate ends, loan is paid off and lender no longer has title as security.  After, A dies, contingent remainder is exposed to destructibility rule b/c no title in 3rd party to bridge the gap

· Jdxal split on present status of the rule

B. Rule Against Perpetuities

a. Life in being + 21 years.  Need to find a life in being at the time the period starts running.  Need to deal with facts when period starts running.  From that point on, need to imagine everything that could happen

i. Can we find a measuring life that will work to save the interest?  

b. “No interest is good, unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest”

i. A nonvested interest is good (meaning valid) if it is absolutely certain to vest, or fail to vest, not later than 21 years after the death of some life in being at the creation of the interest

c. Purpose

i. Interest created at one point in time.  Look at the interest you’re testing as of the date it’s created (CRUCIAL starting point)

ii. MUST use facts as they exist as of the beginning of the rule period (CANNOT change those facts)

iii. CAN take the facts and IMAGINE a whole sequence of events that could happen beyond that point (whether they’ve happened or not is irrelevant)

iv. Will a person work as a measuring life?  If there is NO WAY that the interest can vest more than 21 years after the person dies, he will work.  No way under any facts that the interest can vest more than 21 years after the person dies.  “Will work” a VERY important phrase

1. If there is no way that the interest can vest more than 21 years after a particular life in being dies, that person can work as a measuring life – interest is valid.  If, on the other hand, I try everyone and everyone has the possibility of vesting more than 21 years after that person dies, interest is void

v. Starting point of RAP period – inter vivos – active date of document

vi. Designed to keep future interests from screwing up the property

d. Scope of Application

i. “Contingent” Future Interests:

1. Executory Interests

a. Executory interests do not have the capacity of vesting in interest before they vest in possession

b. Where the executory interest follows a fee simple subject to an executory limitation, the executory interest will almost always violate RAP unless the restricting condition is expressly tied to a life in being

c. The executory limitation must be tied to a life in being at the time the interest is created.  Where the express condition is not tied to a life in being, the executory interest typically will violate RAP

i. E.g., To A and his heirs as long as alcohol is not sold on the land, then to B and his heirs

1. Create, kill, count.  Create an heir for A and an heir for B, then kill A and B.  Possible that X could sell alcohol on the land, making Y’s executory interest possessory more than 21 years after.  VOID!
ii. E.g., To A and his heirs as long as A does not sell alcohol on the land, then to B and his heirs

1. This executory interest can only become possessory, if at all, during the lifetime of a life in being.  It is impossible for the executory interest to become possessory only after the lives in being plus 21 years.  VALID!

d. RAP applied to the executory interest following a vested remainder subject to divestment

i. O( A for life, then to B and his heirs, but if A sells alcohol on the land, then to C and her heirs.  A has a life estate, B has a fee simple subject to complete divestment, and C has a shifting executory interest in fee simple

1. C’s interest is subject to RAP.  Here, the problem is that the divesting condition is tied to the life tenant.  Thus the executory interest must become possessory, if at all, during, or at the expiration of, the life estate.  RAP isn’t really a problem for executory interests following a vested remainder subject to divestment where the divesting condition is one which must occur, if at all, during the preceding life estate

2. If the divesting condition is one that may occur during the preceding estate, it’s analogous to the fee simple subject to an executory limitation scenario

e. RAP applied to the executory interest following the “gap” scenario

i. Where the “gap” is tied to an express time period that is less than 21 years, there is no RAP problem and the interest is valid
ii. Where the “gap” is tied to an event, if the occurrence can be delayed there will be RAP problems

1. E.g., O( A for life, then 1 year after the election of a Green Party candidate as President of the US, to B and her heirs

2. Occurrence is not tied to a life in being = RAP problems!

2. Contingent Remainders

3. Powers of Appointment 

a. Most difficult RAP application.  2 separate things to analyze – is the power itself subject to RAP?  Any interest created by exercising the power has to be separately analyzed under RAP

4. Vested remainders subject to open

5. Certain contracts providing for future transfer of a property interest (e.g., options)

a. RAP definitely applies to contractual performance that deals with future transfer of property

ii. NOT applicable to:

1. Vested interest (except class gift)

2. Reversion, possibility of reverter & power of termination (NB: Retained in transferor)

iii. Legal & Equitable Interests

1. CANNOT avoid RAP by putting the interest into a trust (where it becomes an equitable interest).  Might avoid destructibility rule but WILL NOT avoid RAP

iv. Real & Personal Property

e. RULE – Common Law & Variations

i. General Statement of traditional common law rule: a contingent future interest in real or personal property is void at its inception, unless under all possibilities considered as of the date of creation of the suspect interest, it “must vest if ever” (i.e., vest or fail), not later than 21 years after a life or lives in being at the time of creation of the suspect interest, plus any period of gestation involved
1. CL RAP is alive and well in CA

ii. Development & Variations

1. Some states have abolished RAP with respect to trusts (income producing reasons)

2. Suspension of power of alienation

a. Instead of talking about how long before it vests, talk about how long power of alienation is suspended
i. If in a state that doesn’t allow EI to be transferred IV, A&B can’t convey to you a FSA.  Power of alienation suspended, violates RAP

ii. If in CA where EI can be transferred IV, A&B CAN transfer to you in FSA (power of alienability NOT suspended.  Now it DOES make a difference what theoretical basis is (remoteness in vesting vs. power of alienation suspended)

3. “Wait-and-see” rule.  Under this rule, if a nonvested interest actually vests or fails to vest in a timely manner, it is good even though there was the possibility, based upon facts that might have happened but which didn’t that it could have vested too remotely

4. “Cy pres” doctrine.  Under this doctrine, if the terms of a nonvested interest could be reformed (changed) to assure a timely vesting of the interest, a court can reform the terms to validate the gift.

5. The “90-year rule.”  If the nonvested interest that would otherwise violate the common-law rule actually vests within 90 years of its creation it is valid

6. Some states have abolished the rule altogether

iii. Theory Bases

iv. California

1. Follows common law definition of “vested” after 1970 (before that, a lot of crap involving CC 715.8 in 1963 (not retroactive) and its subsequent repeal (also not retroactive))

a. IMPORTANT when evaluating transactions to look at date of creation to determine what definition of “vested” should apply

v. Rule of Law, Not Construction

1. Distinguish Construction of Ambiguous Facts

a. If you have ambiguous facts, try to construe them to avoid invalidity under RAP

2. Note Equitable Approximation / Reformation per Carter v. Berry case and former CC 715.5

a. Equitable approximation doctrine – gives opportunity, even if facts are not ambiguous, to convince judge to rewrite document so that it doesn’t violate RAP

f. Some Factors to Consider

i. Vest or Fail

1. The interest must vest or fail within the RAP period so that it will not survive it.  However it doesn’t necessarily have to vest

2. Remoteness in vesting is the primary theory that makes the foundation of RAP

3. A remainder complies with the requirements of the Rule as soon as it becomes vested, regardless of when it becomes possessory

ii. Effect of power to destroy

1. Where there is a power to destroy the interest, the RAP period doesn’t start running until the power is gone (e.g., as a revocable trust, doesn’t start to run until it becomes irrevocable)

iii. Time for:

1. Commencement of period

a. Effect of power to destroy

b. Period will commence when interest is created

c. EXCEPTION – if someone has the power to destroy the interest you’re testing (no reason to start RAP running until the power to terminate is gone)

d. If by will, interest is created at death of testator

2. Testing of Interest

a. Effect of Power to Destroy

b. “WAIT & SEE” Alternate View

i. Instead of testing at the beginning, test at the end and look back)
c. Any number of lives may be selected, provided they are not so numerous as to make it impossible to ascertain their termination

iv. Measuring Lives – 21 years

1. Hast to be a life in being as of the time the interest is created

2. Life in being MUST be human

v. Possibility – Probability – Actuality

1. Possibility of Issue (Fertile Octogenarian)

a. T has widowed sister, aged 80.  Leaves property in trust to pay income to A for life, then to pay the income to children of A for their lives, then to pay principal to the children of such children

i. Gift of principal is BAD – for the children of A include after-born children and A is conclusively presumed to be capable of having children until death (SILLY!)

ii. One US court has adopted the view that “children” in these situations means “children now living” and not “children whenever born”

b. No court has failed to follow the presumption in a perpetuities case.  Draftsman should plainly restrict class designations to living persons where this coincides with the testator’s desires

2. Unborn surviving spouse (Unborn “widow”)

a. T has son A, aged 45.  Son has a wife and grown children.  T leaves property in trust “to pay income to A for his life, then to pay the income to A’s widow, if any, for her life and then to pay the principal to the children of A then living”

i. Gift of principal is invalid.  A may marry again and his second wife may be a person who was unborn at T’s death.  Hence the gift to children of A (including after-born children) contingent on their surviving the widow is too remote

ii. A provision in the will that the life estate to the widow is dependent upon her being born in the life of T saves the remainder

b. CA statute abolished unborn widow rule.  Conclusive presumption that this person is a life in being

3. “Administration contingency” / “distribution contingency”
a. T owned gravel pits which, at time of T’s death, would have been exhausted in 4 years if worked at the rate habitual with T.  T died, leaving a will which devised to trustees the gravel pits in trust to work until the same were exhausted, then to sell the pits and divide the proceeds among T’s issue then living.  Pits actually exhausted in 6 years.  But the gift to issue was held bad on the ground that they might not have been exhausted within 21 years

4. “WAIT & SEE” Alternative view

5. The certainty required by RAP may be produced by the fact that, at the testator’s death, relevant persons have died or reached particular ages.  Thus,

a. T makes a bequest “to such children of A as shall reach the age of 30.”  Prima facie this gift is bad.  But (i) if A is dead at the death of T, the gift is good, since the children of A may themselves be treated as lives in being; and (2) even though A is alive, if one of the children has reached 30 at the death of T, this closes the class to future born children, and again the children of A can be treated as the lives in being

6. RAP isn’t a rule of probability but a rule of POSSIBILITY

vi. Gestation

1. Actual periods of gestation are included in the period of perpetuities 

a. A bequest to “such of my descendents as shall be living 21 years and 9 months after the death of A” is invalid.  Periods of gestation are included in the period of perpetuities only so far as they actually occur

g. Method of analysis

i. Is the interest an FPI?

1. What type?  Is it subject to RAP?

ii. Void / Valid under CL RAP

1. If valid, end analysis

iii. If void, look for ways to salvage

1. Charitable exception

2. Destructibility rule: If it’s a CR in destructibility jdx, it’s saved

3. CA Variations

a. Alternate 60 year period: For commercial transactions, starts to run when the interest is created.  Asks whether there is any way the interest can vest more than 60 years later.  If no, then valid!

b. Equitable approximation

iv. If the future interest violates RAP, strike the whole clause containing the future interest and restate the title

1. E.g. Original conveyance = “To A for life, then to A’s first child to reach age 25 and his or heir heirs.”  Striking the whole clause which contains the contingent remainder, the conveyance would read “To A for life.”  After applying RAP, the state of the title is A has a life estate, and O has a reversion in fee simple

v. If you cannot create someone who would be eligible to satisfy the condition, then you cannot create a scenario which violates the Rule and the interest must be valid.  If the condition is expressly tied to a named person who is alive, as opposed to a generically-described person, the interest will not violate RAP

1. E.g., O( A for life, then to B and her heirs if B reaches age 25.  Assume B is 23.  Here you cannot create someone who will be eligible to claim the property – the condition is tied to B; B is the only person who is eligible to satisfy the condition

vi. If the remainder must vest, if at all, upon the death of the life tenant (life in being), it is impossible to create a scenario which it vests / becomes possessory after the lives in being plus 21 years and thus the interest must be valid

1. E.g., O( A for life, then to A’s oldest child who survives A and his heirs

vii. It is CRITICAL to determine when an instrument conveying a property interest becomes operative.  Inter vivos conveyances are typically by deed, and a deed is effective when it is properly delivered.  Testamentary conveyances are by will, and a will is not effective until the testator dies

1. E.g., O( A for life, then to O’s first grandchild and his or her heirs.  Assume O has three kids, but no grandkids

a. If this is inter vivos, violates RAP (O could have another kid, everyone dies, new kid could have a grandkid more than 21 years after death of everyone)

b. If this is by will, doesn’t violate RAP (O can’t have more kids when he’s dead)

viii. When contingent remainders are stacked one after the other, the second remainder typically will be void unless it vests upon the first contingent remainder becoming possessory

h. CREATE / KILL / COUNT

i. Create someone in whom the interest can vest, but only after the perpetuities time period.  By creating this person after the conveyance, he or she cannot qualify as a life in being for purposes of the perpetuities time period
ii. Kill everyone who was alive at the time of conveyance.  By killing everybody who was alive at the time the property interest was created, we take care of all the possible lives in being so we do not have to worry about IDing the right measuring life
iii. Count 21 years

1. If it is conceivable, however improbable, that one of the parties created can claim possession, BUT ONLY AFTER the lives in being plus 21 years have expired, then the interest is void

2. If we cannot create a scenario in which the property interest becomes possessory in a party we created but only after the lives in being plus 21 years, then the property interest does not violate RAP and the interest is valid

i. Class Gifts

i. Application of Closing Rules

1. Natural closing (or via impossibility): Class closes when it becomes impossible for new members to enter the class

2. Rule of convenience: The class closes as soon as one member of the class is entitled to take possession of the property

3. Class COULD have a contingent remainder

a. O( A for life, then to B’s children who survive A.  Any born, ascertainable children of B have CR until A dies b/c their possession is subject to condition precedent that they survive A

4. All or nothing rule – if a gift was bad as to one member of a class it was bad as to all

5. The gift vests by both the class closing and all conditions precedents occurring for each and every member of the class

6. One limitation to the class gift rule is that where there is a gift of a specific sum to each person described by a class designation (as distinguished from a gift of a fund or piece of land to be divided b/w the class) some members may take their gifts though the gifts to others are void

ii. Severable Sub-Classes

1. Another limitation on the class gift rule is that where there is a gift to a class of sub-classes the gift to a particular sub-class can be valid even though the gift to another sub-class is too remote.  However, this limitation applies only if the testator separates the ultimate remainder into sub-classes

iii. Note Vested Remainder Subject to Partial Divestment

iv. CHECKLIST

1. Designation of a class (children, grandchildren, descendents, etc.)

2. Amount you get as a member of that class depends on how many people are going to end up in the class

3. All or nothing rule – either everyone’s interest is valid or everyone’s interest is void.  Non-severability rule

a. Exceptions – gift of a specific amount

b. Sub-class severance (instead of “to all my grandchildren” write “50% to grandchild 1, 50% to grandchildren of child 2.  Not a class but a subclass)

c. Class closing – close the class to any more members when any member of the class comes to you and demands his share

d. Vested remainder in a class IS subject to all or nothing rule

e. Rule of convenience – there has to be a RIGHT to demand distribution to close the class

v. Where there is only one class remainder and no express condition precedent, but the description of the class skips a generation, the remainder typically will violate RAP

vi. Where there is no express condition precedent, there is only one class gift remainder after a life estate, and the identified class does not skip a generation, there is no RAP problem

vii. When there is no express condition precedent, but stacked contingent or vested subject to open remainders, RAP problem is with the second contingent or vested subject to open remainder, which will invariably be void

j. Powers of Appointment

i. Power itself

1. Distinguish general power presently exercisable from other powers

ii. Appointment under the power

1. Distinguish general power presently exercisable from other powers

2. Developed facts doctrine (re powers other than General power presently exercisable)

3. First thing – determine what kind of power you’re dealing with

a. General power of appointment – can benefit yourself to a certain extent (appoint to yourself/estate/creditors)

b. Special power of appointment – anything else (usually a situation where person has power to appoint children, grandchildren, lineal descendents, etc.)

4. Second thing – when can you appoint?

a. If no limit – general power inter vivos (can exercise during your life or wait and exercise in your will – aka power presently exercised)

b. Testamentary power (can only exercise it by will).  Want to wait until all the facts are in before determining whether or not we have the power

5. Need to test the power itself to see if it’s valid or void.  If void, that’s the end of it.  If valid, need to test appointment made by exercising the power

6. If we have a general power presently exercised, will someone have the power?  Will person be able to exercise it during the RAP period?

a. If yes to both, immaterial if it can be exercised outside RAP period.  If you have that kind of broad discretion, there’s no point during this period of time to knock out the appointment (very broad discretion)

b. During this period of time, if anyone has that power and can exercise it, whether or not they do, they have so much power over the property that the whole point of RAP doesn’t really apply.  During the RAP period, don’t really have the property tied up

7. If it is any other type of power – can it be exercised beyond the rule period?

a. MUCH less liberal.  Use with special power or general power testamentary

b. Can’t have a valid appointment with any invalid power

c. Focus on WHEN the rule period starts running (date when power created; date when power exercised)

i. With general power presently exercisable, starts running when actually exercised.  Gives more time to create lives in being

ii. IF any other type, rule period starts at time of power creation.  By time we get to exercise, time has been going for many years.  Many screwups happen b/c of this 

iii. APPLY PROPER STARTING POINT

8. One more twist – after developed facts doctrine

a. Under basic RAP, have to stick to certain facts and then go with imagination.  Under ADF, can consider facts that actually occurred b/w creation of the power and exercise of the power to see if they’ll do you any good

b. Under typical RAP, take facts, imagine what could happen (what actually happens is immaterial).  ADF gives a special case

c. ADF doesn’t apply to general power presently exercisable b/c if it’s a general power presently exercisable, rule period doesn’t start until exercise – don’t need the ADF doctrine!

9. A special power is void if it is capable of being exercised beyond the period of perpetuities.  Thus any special power given to an unborn person is invalid unless the time of exercise is specially restricted

10. A general power exercisable by deed or will is different.  It is the equivalent of ownership since it enables the donee of the power to become the owner at any time by appointing to himself.  Therefore a general power exercisable by deed or will is valid if the donee must acquire the power within the period of perpetuities

11. Where an appointment is made under a special power, the appointment is read back into the instrument creating the power (as if the donee were filling in blanks in the donor’s instrument) and the period of perpetuities is computed from the date the power was created

12. Where an appointment is made under a general testamentary power the same rules apply: the validity of the appointment is determined by reckoning the period of perpetuities from the date of creation of the power

13. Where an appointment is made under a general power exercisable by deed or will the validity of the appointment is determined by reckoning the period of perpetuities from the date of the appointment.  The fact that the donee of the power can appoint to himself makes him in substance the owner and makes it reasonable to treat his appointments as dispositions of owned property

14. Where a testator makes a gift to A upon either of two expressed contingencies, one being remote and one not, the gift takes effect if the valid contingency occurs

15. When there is a power of appointment or amendment which is not exercised, the validity of the gift in default is judged by taking a second look at the facts existing at the time the power expires even though the period of perpetuities must be computed from the exercise [creation] of the power

k. Effect

i. In general

1. Void out the interest, look at what’s left (severability issue)

ii. Distinguish language of condition subsequent vs. language of limitation

iii. If facts fit the rule of law, apply it.  If ambiguity where under one construction it would violate RAP and under another one does not violate RAP, always want to construe to avoid application of RAP (but NEED an ambiguity)

l. Miscellaneous situations

i. Lease term commencing on completion of construction
ii. Options

1. Options to purchase property are within RAP

a. An option by its nature is transferable.  Only exception seems to be a credit transaction

2. Option retained by transferor (PT / PR / Reversion) not subject to RAP!

3. Lease option exception – if you have an option that can only be exercised during the lease term, it’s valid under RAP (even though it can be technically exercised beyond RAP).  If you give tenant the option to purchase, much more likely that tenant will keep the property up (beneficial to landlord and tenant)

a. If option is independent of the lease, don’t get lease-option exception

iii. Distribution of estate

iv. Charitable gift exception

1. Basic CL exception is a shifting from charity to charity (gov’t entity considered a charity in most states)

2. Does not apply when going from charity to non-charity

3. Does not apply when going from non-charity to charity

v. Alternative contingencies

m. Uniform Statutory Rule Against Perpetuities (California)

i. Overview

1. Comply with common law.  If you don’t, rely on 90 year wait and see – 90 years for the interest to vest

2. Lots of situations that could crop up that are invalid to begin with and might be invalid after 90 years

3. Special rule for lease with term to commence in the future – not part of USRAP.  The typical commercial transaction in Haggerty and Wong is excluded from RAP but we have a separate situation to deat with it (30 year wait and see type statute)

a. Haggerty – Lease violates RAP b/c commencement dependent on completion of building.  VOID

b. Wong – Lease valid even though commencement dependent on completion of building b/c circumstances showed that building was to be completed within reasonable time which was less than 21 years.  VALID

ii. Comparison with Common Law RAP

1. “Wait and see” period – adopts a 90 year alternate wait and see period.  Either comply with common law rule or with 90 year wait and see component.   Invitation to malpractice!

2. USRAP says to ignore the possibility of a person having a child after the person dies (“frozen kid”)

a. But when frozen kid comes along will he get to participate in the class gift?  If someone turns 21 before frozen kid shows up, class is closed.  If not, frozen kid could be included

b. Destructibility jdxs would destroy any kid who doesn’t reach 21 by the time B dies (CA IS NOT A DESTRUCTIBILITY JDX)

c. Cloning is NOT included in this frozen kid situation

iii. Exclusions

1. Donative transfers (DOES NOT apply to CL – CL included commercial transactions)

2. Haggerty was prior to USRAP, court held it violated RAP

3. Can’t avoid RAP by putting it in trust

iv. Retroactivity

PART 4: LIMITS ON RESTRAINTS AGAINST ALIENATION

A. Policy and Ethics & Fairness

a. Property interests should be freely mobile in society.  Anything that restrains such mobility should be suspect

B. Common Law Rule

a. Direct restraints on alienation = void

b. Any type of restriction on transferability leasehold perfectly OK

i. Lessor can block a sublease or assignment.  Can be blocked at his discretion.  Lessor can prohibit an assignment or sublease w/o a reason.  No standard specified.  Lessor’s discretion!

C. California

a. Type of estate restrained

i. Fee (potentially infinite duration) – At CL and today, most likely to be protected against a restraint (potential infinite duration – a restraint that is imposed would tie the estate up many years in the future).  Likely that any restraint will be void

ii. Estate for years – Least protected at CL.  LL should be able to pick the tenant, tenant should not be able to transfer to someone not of LL’s choosing.  LLs had social and economic power.  Imposing restrictions alienability, which could be OK

iii. Life estate – Much lower duration potential for the restriction.  Lots more reason to impose the restrictions.  In family planning situation, if you give someone a life estate, you want to give someone a safe place to live for their life time.  Reasonable that you would want to restrict that person to transfer to someone else that you don’t know.  Very unlikely that you’ll be able to impose a valid restraint on alienation

b. Type of restraint

i. Disable – Out of CL, most disliked.  Blocked any transfer

ii. Forfeiture – if you attempt a transfer, your interest is forfeited.  Least disliked at CL.  When thinking about forfeiture, law doesn’t like it (EXCEPT in this situation).  Seems illogical to say forfeiture the least disliked – dealing with a rule that says we don’t like things that prevent transfer.  Forfeiture is in effect a transfer (back to grantor, and grantor can transfer to whoever he wants)
iii. Promissory type restraint – promise / covenant not to transfer the interest.  Depends on the remedy being sought.  If specific enforcement, actually in disabling category (enforcing promise by blocking transfer).  If suing for money, more like a forfeiture

c. CA statute very simple – if the interest was by its nature transferable, any restraint was repugnant to that interest (CC 711)
d. In CA, if negotiating as a tenant in a commercial lease, you would negotiate for a reasonableness standard.  If lessor, could have enough to leave that to a consent standard which would become a sole discretion standard

i. Kendall case imposed a reasonableness standard.  Borrowed balancing test from Wellenkamp

D. Distinguish Restraints on Use

a. Rule in CA and most states coming out of CL – restriction on use does NOT violate rule against restraints on alienation 

b. All cases were held before Wellenkamp and Kendall

c. CA case – property could be used for erection and maintenance of a dam.  Case dismissed out of hand – perfectly OK restraint on use

i. BUT it’s an economic restraint!  B/c of the use restriction the value of the property goes to shit

ii. After Wellenkamp / Kendall, this probably is not the case anymore – restraint on use could violate the rule against restraints on alienation
E. Modern Problems

a. Need to categorize what kind of estate you have combined with what kind of restriction you have

i. In modern analysis, can give answers on every type of restraint you deal with.  Predict the most likely outcome based on the type of estate and type of restriction (e.g., if fee with disabling provision, VERY unlikely to be upheld)

b. Wellenkamp v. Bank of America
i. Situation where I loan you money and I put a provision in the loan document that if you transfer the property or any interest in the property I can call the loan due

1. E.g., 30 year loan – monthly payments.  X% interest.  Over time, interest rate goes up (but it’s still locked at x%).  Property not earning as much as it could

2. Solution – clause in agreement – if you transfer the property or an interest, I get to call the loan due.  That will cause me to get the higher interest rate under a new agreement.  Once the trigger of this clause comes into effect, I use it as a reason to re-loan
3. If you put in a clause that says if you transfer it’s void, that’s a restraint!

ii. This case broadened coverage to indirect economic restraints.  When I have the right to call the loan due, it makes your property harder to sell, can’t charge as much money for it

1. Court said that economic restraints are covered under CA statute.  Developed a new balancing test

iii. Court held that the clause cannot be enforced unless the lender can show that enforcement is reasonably necessary to protect against impairment of its security or risk of default

1. CC 711 is not absolute.  It only forbids unreasonable restraints against alienation

2. You look at the justification for enforcement of the restraint on the one hand, and the quantum of restraint, and the practical effect upon alienation which would result from enforcement, on the other hand.

a. Broader coverage where you have a balancing test to consider (type of restraint and the justification for it). Justification will be a question of fact

c. Kendall v. Ernest Pestana, Inc.
i. Kendall borrowed balancing test from Wellenkamp.  Expanded coverage to another commercial transaction

ii. If silent, basically a reasonableness standard (instead of discretionary standard)

iii. Court held that the clause (stating that tenant shall not assign the lease without written consent of lessor) cannot be used by the lessor to withhold consent in the lessor’s sole discretion.  There must be a commercially reasonable justification for refusing consent.  Court used both CC 711 and implied covenant of good faith to reach this result

d. Extending to economic restraints leads to uncertainty

e. Options to purchase – a long term right to purchase property might be considered an economic restraint which violates the prohibition against restraints on alienation – or it might just be a deal that turned out to be unwise

i. Evaluate option to purchase from RAP validity AND from standpoint of restraint on alienation

ii. Fixed price option – subject to rule against restraints on alienation – it’s an economic restraint.  Doesn’t say you can’t sell it but it clearly imposes a clear economic restraint

iii. Another type of option – I have an option, if I exercise we agree on an appraisal method.  That could be valid – price is fixed not as an absolute but based on market value (probably wouldn’t get shot down by the rule)

1. Market is setting the price here

iv. Another option – you decide the price offered by a third party.  Market sets the price, not some absolute 

v. If you’re a buyer of commercial property and you find something you like, you’re going to do some investigating as to whether or not to make an offer

1. If you find that I have an option or a right of first refusal, you get the feeling that you’re going to do all this research and make an offer, and I say good work, I’ll be buying it for that price

f. Housing ownership

i. Trying to develop programs for low income people to get them into housing.  Suppose market value of a house is 100k.  As a city, want to get more low income people into homes.  Going to sell these homes for 40k – more people can pay 40k than can pay 100k

ii. If you don’t do something else, people might pay the 40k, sell for 100k and pocket the profit!

iii. Program could be broken down and abused.  Need to impose restrictions

1. Cap as to how much you can resell for (clear economic restraint)

2. You can only sell to someone on our approved list (pre-qualified people on waiting list)

3. These are restraints on alienation but they probably won’t be knocked out – when looking at the rationale, the program would flounder if you DID NOT impose some sort of resale restriction

4. In CA, comes within expanded scope of restraints but probably won’t be knocked out by virtue of the balancing test

