Property II Outline

1.  Overview

a. Estates Generally

i. Estate: An interest in property that either is or may become possessory.  

1. The key is “possessory.”  If it doesn’t have this quality, none of the rules from this class apply. 

a. Equitable servitudes, easements, profits, and licenses are not estates b/c they are not possessory. 

2. There are “present possessory estates” and “future possessory estates”

ii. Future Possessory Interest: A present interest, possession of which will or might be had in the future.  “Future” refers not the interest, but the right to possession. 

1. Ex:  O ( A for life, then to B. [has present possessory estate, B has future possessory interest]

2. Ex: O ( A for 5 years ( B for life ( C if he becomes a lawyer w/in 4 years, and if not ( D. 

a. A has PPE

b. B, C, and D have a present interest, what is in the future is possession. 

i. To test whether someone has a present interest, ask whether you would have to deal w/ that person if you wanted to develop the property. 

b. Means of Categorizing Estates

i. 1) Duration: How long can an estate last?

ii. 2) Time for commencement of possession: Could be now (present possessory), or some time in the future

iii. 3) Certainty of possession: Possession may be certain / uncertain.  Fact that it’s uncertain doesn’t mean that its not a future possessory interest)

iv. 4) Legal vs. equitable: Rarely distinguish except in trust situation (trustee has legal title, beneficiary has equitable).  Also in LSK, creditor has legal title; purchaser / debtor has equitable

v. 5) Concurrent: Multiple parties may hold interests in the same property concurrently

c. Freehold vs. Non-Freehold

i. Freehold estate: Anything other than a term of years (lease).  Where the possessor has seisin, he has a freehold estate.  

1. Tenant has no seisin.

ii. Non-Freehold Estate: Estate for years, periodic tenancy, tenancy at will, tenancy at sufferance (holdovers). 

1. Ex: O to A&B for 5 years; then to C for life.  A&B have an estate for years—not a freehold estate.  C has a future possessory interest the quantum of which is a life estate. If / when C’s estate becomes possessory it will be freehold b/c it’s a LE. 

d. Types of Freehold estates

i. 1) Fees: All fees either will, or may last infinitely.  Potentially infinite. 

1. 1) Fee Simple Absolute (FSA): Maximum estate possible.  There is no future interest and no inherent condition or restriction on use etc.  

a. FSA still subject to CC&Rs and govt. regulation 

2. 2) Fee Simple Defeasibles (FSD): Estate which may last infinitely, but is subject to termination. [3 types of FSD]

a. 1) Fee Simple Determinative

b. 2) Fee Simple Subject to Condition Subsequent

c. 3) Fee Simple Subject to Executory Interest 

ii. 2) Life Estates: Estate, the duration of which is a human life.  

iii. 3) Fee Tail: Largely historical and abolished in CA.  Where O grants an interest which cannot be transferred out of the grantee’s family line. (On bar)

e. Words of Construction

i. Words of Purchase: Words in the conveyance which indicate to whom the property is transferred; that identify the grantee (“who” words). 

ii. Words of Limitation: Words in the conveyance which indicate the duration of the estate; which define / denote the quantum of the interest conveyed to the grantee (“what” words) 

iii. Words of Alienability: Words indicating transferability beyond the life of the grantee. 

1. Ex: O to A and her heirs and assigns.

a. “A” = words of purchase

b. “and his heirs” = words of limitation 

c. “and assigns” = words of alienability

i. Ex: to A for life, then to A’s children for life, then to the surfing association forever.

1. ( “A” “A’s children” and “surfing assoc” are words of purchase

2. ( “A for life”  “children for life” and “forever” are words of limitation.  

iv. Presumptions in conveyances: Modern presumption is that grantor transfers the entire estate he holds, unless it is expressly limited.

1. In old times, it was presumed that O transferred a life estate

v. NB: Heirs are not determined until death. One doesn’t have heirs until death. 

1. Ex1: Classic conveyance in FSA: “From O to A, and her heirs and assigns”

a. “and her heirs” ( Words of inheritance required at CL

b. “and her assigns” ( means that A can transfer during her lifetime (words of alienability)

1. These are NOT words of purchase giving the heirs/assigns anything. 

ii. The effect is to give an estate that lasts beyond A’s lifetime which A can transfer during her life if she wishes. 

iii. This language not required in CA and other states where it is presumed that language grants the maximum possible estate unless otherwise limited by the language. 

2. Ex2: “To A for life, then to his heirs” ( A has life estate and heirs have a remainder.  Must deal with A + the heirs ( difficult to get clear title (will be virtually unmarketable b/c there are possible future heirs that aren’t in existance yet like new wife, kids etc; even if everyone signs, there is no guarantee). 

a. “life” is word of limitation

b. “heirs” is word of purchase

3. Ex3: “To A and then to her heirs” ( This is ambiguous / poor drafting.  Most likely interpretation by court is that A has life estate and heirs have remainder (“To A for life” is implied).

a. “and then” is word of limitation making “heirs” a word of purchase

4. Ex4: A owns blackacre.  X has an easement, Y has a lien, and Z has a SFD CC&R. There are no other interests. ( A has a FSA b/c all of these are non-possessory interests. 

vi. Escheatment: Where there is intestacy and no heirs and property goes to the state, it “escheats” to the state. The state takes subject to all CC&Rs b/c it’s a transfer like any other. 

vii. Non-Possessory Estates: Easements, CC&Rs, liens, licenses, etc.  These are not estates, so the rules from this class do not apply to them. 

1. 1) Real covenants: Covenant that burdens the subject property for the benefit of other property; it should relate to the land itself; runs with the estate in land such that it binds subsequent owners. 

a. Covenants may be affirmative or negative and breach results in damages or injunction but NOT forfeiture of the estate (unlike FSDs)

viii. Real vs. Personal Property: This class deals mostly with RP but the same rules can apply to personal property also. 

f. Types of transferability (3 types)

i. 1) Intervivos: During life

ii. 2) By will

iii. 3) By intestate succession

2. Fee Simple Defeasibles 

a. Primary characteristic of any defeasible estate is that it’s maximum potential duration is infinite.  However, b/c its defeasible, it may be prematurely cut short (i.e., where the restriction is violated)

i. Similar to a lease which is defeasible upon breach (defeasible estate for years).  It is preferable for the grantor to retain an optional power of termination rather than an automatic possibility of reverter.

1. Wherever there is a defeasible estate, there is a corresponding FPI.

b. 1) Fee Simple Determinative: Fee estate subject to termination upon the occurrence of some future event, at which time it reverts AUTOMATICALLY back to the grantor.  

i. Corresponding FPI: Possibility of Reverter 

ii. Held by: Transferor / Grantor\

1. To A and her heirs, so long as A does not sell booze on the land.

iii. Distinguish possibility of reverter and a reversion.  

1. Reversion: where O will DEFINITELY get the property back 

a. Ex: O to A for life, then to O

2. Possibility of Reverter: Where it is merely POSSIBLE that O will get the property back.

a. Ex: O to A while he is a resident only, then to O.

c. 2) Fee Simple Subject to Condition Subsequent: Fee estate subject to OPTIONAL termination upon the occurrence of the condition.

i. Corresponding FPI: Power of Termination 

ii. Held by: Transferor / Grantor

1. Ex: From O to A and her heirs, but if A sells booze on the land, then O has the right to re-enter and reclaim the land. 

d. Fee Simple Subject to Executory Interest: Defeasible fee estate where the FPI is in a third party. 

i. Corresponding FPI: Executory interest 

ii. Held by:  Transferee / Third party

1. Ex: From O to A and her heirs, but if A sells booze on the land, then to B and her heirs.

iii. **Rule against perpetuities ONLY applies to executory interests; not to PT or PR.

e. Construction of language to distinguish FSD / FSSCS 

i. FSD / PR: If language indicates an intent to set up an intrinsic, inherent limitation with AUTOMATIC termination of the estate, it’s a fee simple determinative, and the FPI is a possibility of reverter. 

ii. FSSCS / PT: If language indicates an intent which retains in the transferor the OPTIONAL POWER to terminate the estate upon the happening of the condition it’s a fee simple subject to condition subsequent, and the FPI is power of termination. 

f. Flag words interpreted by courts as evidencing a particular intent 

i.  Fee Simple Determinative / Possibility of Reverter:

1. O to A so long as not used for sale of booze

2. O to A while used for SF residence purposes only 

3. O to A during the time used for a public school

4. O to A until such time as it ceases to be used for church purposes

ii. Fee Simple Subject to Condition Subsequent / Power of Termination: 

1. O to A on condition that booze isn’t sold, and if sold, O (or successors) has the right to reenter
2. O to A provided that if it is used for other than a SFD, the estate may be terminated
3. O to A, but if not used for a public school, O reserves the power to terminate. 

4. O to A, if however, it ceases to be used for church purposes, O (or successors) can forfeit the estate. 

iii. Implication of the remedial device

1. Possibility of Reverter: PR can generally be implied since the grantee’s estate is inherently limited and will automatically terminate.  The property must go to someone, so its implied that it goes back to O via PR.

2. Power of Termination: PT is generally NOT implied.  Most cts require it to be express, or the limitation on the estate will fail, and the grantee will have FSA

a. The flag word examples above demonstrate this 

iv. Sometimes language of conveyance is ambiguous / poorly written / includes flag words of both types

1. Ambiguities: If there is ambiguity as to whether it’s FSD/PR or FSSCS/PT, Ct will generally interpret as the least harsh forfeiture ( FSSCS/PT

i. Practically however, even if the ct interprets as a PT, P will chose to enforce it anyway if he’s already sued to enforce. 

ii. Adverse possession: Where the language is ambiguous but its FSD or FSSCS, and there is an open and obvious violation, and the violation has been present longer than the SOL for AP, then A argues that its an FSD b/c then he’s a trespasser in AP.  If its FSSCS, A still owns the estate until O chooses to terminate. 

b. If its ambiguous as to whether there is a remedial forfeiture devise at all, the ct will interpret it as a mere “declaration of purpose,” for breach of which there is no remedy.

c. If ambiguous as to whether it’s a covenant / equitable servitude or a forfeiture devise, the ct will interpret as cov/ES, for which the P can get damages or specific enforcement, which is more favorable remedy than forfeiture. 

i. PR and another remedy (cov/ES) are necessarily mutually exclusive b/c PR is automatic. However, O could have both cov/ES and PT so he has an election of remedies.  However, drafting must be very clear to avoid ambiguity and the ct saying there’s only cov/ES. 

ii. Ex: O to A, SO LONG AS it’s used for a teetotaling club, but if booze is sold, O HAS THE RIGH TO REENTER AND RETAKE the property. ( Ambiguous as to PT/PT. Ct will interpret as PT. 

1. *Courts disfavor forfeitures

2. Shields v. B of A: Restriction (SFDs only) w/ language of Cov/ES, PR, and PT ( ambiguous.  Ct construes as Cov/ES (least onerous) but determines that statutory requirements for that not met (good defense to that). 

3. The bank owns the restriction but has no other interest in the subdivision.  Ct says that its personal (wrong), and boot straps saying that bank does have a substantial interest to protect b/c it owns the restriction (wrong)

a. Bank should have conveyed an undivided interest in the remedial device to landowners to enforce.  

v. Developer could impose restrictions, retain remedial device and then convey undivided interest to grantees in tenancy in common (not JT).  (best way is to set up a homeowner’s association however)

3. Construction and Drafting

a. Any enforceable remedial device will include each of the following: 

i. 1) Statement of purpose

ii. 2) Restriction 

iii. 3) Remedial device. 

1. Ex: O to A to be used as a teetotaling club, if it is used to sell booze, O shall have the right to reenter and retake the premises. 

a. Statement of purpose ( “to be used as teetotaling club”

b. Restriction ( “if used to sell booze”

c. Remedial device ( “right to reenter and retake” (PT)

b. Mere statements of purpose are not enforceable. 

i. Ex: “O to A for single family dwelling purposes only” ( merely statement of purpose, no restriction / remedial device ( no remedy.

c. Where there is ambiguity; where the restriction is not specific, argue that it isn’t violated- ct is likely to buy b/c forfeiture is not favored. 

1. NB: there are 2 places ambiguity can arise: 1) in the remedial device, 2) in the restriction. 

ii. Ex: “O to church upon the consideration that said premises shall be used for church purposes only and that in the case that it is abandoned as such, the title shall be revested in O.”  ( Looks like FSD / PR.

iii. Church gives X a 10 year oil lease and moved the church to one side of the property.  X built oil derrick.  

1. Question is whether this is “for church purposes” B/c cts don’t like forfeiture, church is likely to win.  Same question if the church is moved to another property and the oil money is used for the church.  

4. Transferability 

a. Transferability of Fee Simple Defeasible estates: FSDef’s are transferable all three ways: 

i. 1) Intervivos

ii. 2) At death by will

iii. 3) At death by intestate succession

b. Transferability of PR, PT, and EI: At CL, future interests were NOT transferable intervivos, but could be transferred at death.  Some states continue to follow this rule.  CA allows intervivos transfer however. ( Jdx split on this issue. 

i. Rationale: Intervivos transfer not allowed b/c cts disfavor 1) forfeiture and 2) restrictions on the use of land.  Also, want to prevent development of 2ndary mkt for remedial devices. 

ii. Exceptions to the CL Rule

1. 1) Merger: Where O transfers the PT / PR to the grantee who holds the FSDef, the interests merge and the restriction disappears.  (presumably also where 3d party transfers EI to grantee holding the FSDef.

a. Here the policy rationale for the CL rule doesn’t apply

2. Transfer incident to reversion: Reversions can be transferred any of the 3 ways in any jdx.  Where the PR, PT, or EI is transferred along with a reversion, the CL rule doesn’t apply to bar intervivos transfer.

a. Ex: L owns property which is leased to T for 10 years.  The lease may be terminated early upon breach of the K (PT).  L wants to sell to X.  L can transfer his reversion along with the PT.  Otherwise, X would get the reversion and L would still have the PT

b. Ex: O to A for life, then to B for life, then to B’s decedents, or if none, to O’s heirs.  O was informed that he might have some reverter interest.  O transfers any such to the church.  State wants to tax it as if part of his estate

i.  ( Should argue it’s a reversion and can could and was transferred intervivos to the church. 

5. Termination and Defenses

a. Standing: In order to enforce a remedial device, the P must own the remedial device.

i. Ex: O owns RP which he subdivides and sells 3 acres to A.  The O ( A deed contains a PR/PT retained in O.  O retains part of his original parcel. A then subdivides his 3 acres by selling to B. The A ( B deed contains no restriction, but A tells B of the restriction.  B violates the restriction.  A sues B to enforce the restriction. 

1. Held:  A has no standing to enforce the restriction against B.  

a. B argues that verbal telling didn’t create enforceable restriction b/c of the SOF.  

b. A argues that he can introduce the verbal notification b/c it proves that B knew about it. (Actual notice). Also A argues that B is on record / inquiry notice

2. Problem: Where A anticipates subdividing property subject to forfeiture, he could forfeit his property back to O due to the violation of a 3d party. 

3. A should have: 

a. Severability clause: Included language in the O ( A deed like “shall forfeit title to that portion involved in the violation”

b. Cov / ES: Eliminates possibility of forfeiture, and O will only have COA against B. 

c. Grace / notice clause: stating that A has a “reasonable time” to remedy the violation.  A then includes a remedial device in the A ( B deed and cannot forfeit the property so long a he is diligently prosecuting the action against B. 

i. Potential problem: B argues that the restriction in the A ( B deed was to put B on notice of restrictions in the O ( A deed; that it was there to avoid breach of deed warranties. 
d. Financing: A will have trouble getting financing from lender if there is a senior restriction.  A asks O to subordinate the restriction. 

b. Enforcement: Remedial devices are not self executing / enforcing.  Party seeking to enforce must file a suit seeking declaration of forfeiture and only then take back possession.  

c. Improvements: When property is forfeited, there is total forfeiture including improvements on the property even though this may create a windfall for party enforcing the restriction. 

Exception—

i. Trade-Fixture Doctrine: CL doctrine where by at end of lease, T is entitled to remove trade-fixtures, thus encouraging leases. 

1. Under this exception, D could likely remove equipment / inventory

ii. Eminent Domain: Where improved property is forfeited by govt agency, it can be recovered via eminent domain and the govt entity will only have to pay for the land, not the improvements. (otherwise the govt would have to pay for the improvements twice. 

d. Legal vs. Equitable defenses

i. Legal defenses: can be raised against any remedial device in any Jdx.  

ii. Equitable defenses: There is a split among jdxs.  Some cts hold that they cannot be raised against certain remedial devices.  

1. Where equitable remedy is sought (specific enforcement) equitable defenses are available.  Also where you seek to enforce equitable servitude.  ( Always better to have a legal covenant. 

iii. PR, PT, and EI are not just covenants or equitable interests. They are estates in land and cts are traditionally unwilling to allow estates to be limited by equitable defenses. 

iv. Declaratory relief: some states allow A, subject to restriction to sue before violation of restriction to determine whether remedial device is enforceable. 

v. Duration of restrictions: Where the restriction doesn’t specify a particular time period that the restrictions are to apply, D can argue that the time period is “ambiguous” and that the law should imply a “reasonable time”

1. Problem is that old cases imply a perpetual restriction w/ out time limit. ( Doesn’t make sense given disfavor for forfeiture & restrictions
e. Legal defenses

i. Statute of Limitations / Adverse Possession:  Where the remedial device is PR, the SOL may have run.  In CA it starts to run when the violation occurs. 

1. Ex: Restriction is on sale of booze; remedial device is PT.  D violates by selling and has been doing so for longer than the SOL.  D will argue that its one continuous violation whose duration is longer than the SOL.  P argues a series of violations and seeks enforcement on those after less than 5 yrs old. 

a. D should win b/c O’s argument subverts purpose of SOL. 

ii. Recording Act: All remedial devices are subject to recording acts. If not recorded, a BFP4V will prevail

iii. Illegality: If the purpose / effect of the restriction raises issue of illegality, it’s unenforceable (e.g., racial restriction)

iv. Statutory durational limits on restrictions: Some states impose arbitrary length of time you can have a restriction (21, 30, 50 yrs).  These are generally states where equitable defense cannot be raised (where doctrine of changed conditions is not a defense).

1. Constitutional issue:  When these statutes go into effect, there is a question as to there applicability to restrictions already in effect (taking or not?).  There are 2 lines of reasoning on this (yes its constitutional- Batdorf; No its not- Biltmore).   

a. Yes reasoning: statute deprives of property w/out just compensation

b. No reasoning: statute merely imposes a procedural rule for bringing a COA

i. These statutes will often have grace periods (5yrs) in which to enforce the restriction.  This does NOT alleviate the constitutional problem b/c you can only sue on the restriction once a violation and hence a COA has arisen. 

f. Enforceability / Reasonableness: Case law applying to covenants / ES but not specifically remedial devices held that a restriction is enforceable if objectively reasonable.  The question is whether the restriction is on its face reasonable; not whether reasonable as applied in a particular situation (Narstad case)

i. Legislative response to Narstad: law allowing 1 pet per resident not withstanding a restriction (not retroactive however)

1. Narstad could eventually be applied to remedial devices. 

g. Equitable defenses

i. Waiver: where others subject to the same restriction and it hasn’t been enforced against them, and P knew of it; where it hasn’t been enforced against D. 

1. Waiver applicable where there was a uniform / general plan or scheme which cannot be achieved any more.  Also where O has failed to impose restrictions on particular lots so that the scheme isn’t achievable. \

a. Consider randomly placed lots where restrictions are absent vs. few lots grouped in a corner. 

ii. Laches: P has not enforced rights w/in a “reasonable time”

iii. Estoppel: P has sat on his rights and D has relied on this (similar to laches)

iv. Unclean hands: E.g., where O seeks to enforce a restriction which he too is violating. 

v. No substantial interest to protect: Where the restriction is land related, and the party seeking to enforce it no longer holds an interest in the land, he shouldn’t be able to enforce it. 

1. Where the restriction is land related, only the owner of the land intended to benefit from the restriction is entitled to enforce it. 
a. Ex: O owned RP on hill; builds house at top of lot and then subdivides and sells lower lot 1 to A subject to a height restriction to preserve view on lot 2.  O then sells lot 1 to B and moves.  If A violates, and O seeks to enforce, A can defend arguing that in equity O shouldn’t be able to enforce b/c he has no substantial interest to protect. 

b. Implied transfer: B does have a substantial interest to protect but doesn’t own the remedial device.  B can argue that when O conveys to B there is an implied transfer of the remedial device to B. (like where conveyance RP conveys easement appurtenant also)

i. Would be better for B to get express transfer however

2. Exception: Taxpayer suit to enjoin city from violating restriction 

a. Ex: Palm Springs taxpayers succeed in enjoining city’s violation of restrictions on library property even though they have no standing. 

vi. If this was personal type restriction (not land related) O likely still able enforce remedial device

1. Ex: O lives in Lot 2; lot 1 is adjacent.  O conveys lot 1 w/ to A subject to restriction that it be only used to cure TB.  O sells lot 2 to B and moves.  A violates the restriction. (
a. B cannot sue to enforce it b/c 1) he doesn’t own the remedial device and 2) he has no substantial interest to protect b/c this restriction is personal.  O could enforce it no matter where he moves b/c it doesn’t benefit the land. 

vii. Might be difficult to determine whether the restriction benefits the land or is personal.  

1. Ex: developer sells lots w/ liquor restriction.  This could be personal (i.e. deed says its related to personal beliefs of grantor).  Could also be to create dry area for neighborhood (likely if residential).  Or could be anti-competitive – where grantor sells all property around w/ restriction except his liquor store (would have substantial interest to protect)

h. Reserved Power: O can reserve the power to remove restrictions or not impose them at all.   
i. Ex: “grantor expressly reserves the right to make and/or apply the same or varying or different restrictions and conditions subsequent or to omit the same entirely, respecting other lots in said trace and/or property owned by the grantor”
ii. Where there is a common plan / scheme, Reserved power can become a defense to enforcement of restrictions particularly where the reservation is particularly broad—such that if O exercises his discretion under the clause, the scheme couldn’t be achieved. 

1. Distinguish narrow reservation (over all lots, random lots vs. few lots in the corner consistent w/ the scheme)

i. Doctrine of Changed Conditions: Equitable defense which asks whether the restiriction continues to serve any use purpose any more.  Dramatic changes in the conditions / uses of land can effect the validity; scope of restrictions.  There are 3 alternative results given a dramatic change in conditions.

i. 1) Restriction is gone 

1. Hess: Land owner brought declaratory judgment action to have residential purpose only restrictions declared void b/c area was no longer suitable for residential purposes.  Held: restrictions void

2. Bolotin: Declaratory judgment action to have residential only restrictions removed.  Property was border of nice neighborhood on commercial street. P argued that property was worthless as residential.  Held: restriction still valid b/c even though the burden may have increased due to changed condition, it still benefits neighborhood as a buffer.

a. ( Purposes other than economic are valid to support continued enforcement of restrictions. 

i. P had 2 arguments 1) the burden is substantially increased, 2) the benefit is substantially decreased. ( 2nd is better. 

ii. 2) Restriction is still in effect, but its scope is contracted, thus expanding the permissible uses

1. Faus: Original developers in LA easements to city to for “an electric passenger RR.”  City paved over RR and used as streets for busses.  Held: Ct says conditions; technology have changed—both RR and bus are public conveyance—city hasn’t breached restriction.

a. Reverse condemnation case- issue whether city has taken additional property interest, or whether they already owned that right. 

2. Venice: Conveyed canals to city w/ restriction that they be “used solely and only as waterway canals.”  City wants to convert to streets. Held: OK- canal and street still mode of transport. 

iii. 3) The conveyance is void

1. Because the purpose of the conveyance is gone, the property reverts to the grantor.  

a. Ex: O gives A a tennis racket “so long as you use it to play tennis.”  A is injured and stops playing ( 3 possible alternatives:

i. 1) Restriction on use is gone b/c of changed conditions

ii. 2) Permissible uses expanded – maybe can use for something else

iii. 3) A must give the racket back to O b/c the purpose of the trx is eliminated b/c of the changed condition. 

j. Possible to anticipate changed conditions in drafting: convey property on condition that it remains 

6. CA Marketable Title Act

a. Policy / Purpose: RP is a basic resource and should be freely alienable and mktable to the extent practicable to encourage full use and development.  Some interests created long time ago constitute unreasonable restraints on alienation and mktability. 

b. Effect on FSD-PR / FSSCS-PT: Fee simple determinable w/ possibility of reverter (automatic termination) is converted into fee simple subject to condition subsequent w/ power of termination.

i. A power of termination expires 30 years from recordation of the document reserving / transferring it unless before expiration, the holder records a “Notice of Intent to Preserve the Interest.”  The notice extends the period for another 30 years from time of recordation of the notice.  The time period can be extended indefinitely by continued notice recordations. 

1. Procedural question: when suing to enforce PT, is it necessary to plead compliance w/ the statute (i.e. non-expiration), or is the act an affirmative defense? ( likely affirmative defense. 

c. Retroactivity: Act applies to PT created before 1/1/83 effective date, but there was a 5 year grace period w/in which Notice could have been filed to preserve another 30 yrs. 

d. SOL: PT must be exercised w/in 5 years of breach of restriction

i. 3 possibilities for when it begins to run: 1) when violation occurs 2) when P knew of violation, 3) when P knew or should have known about the violation. 

e. Doctrine of changed conditions codified: Allows elimination of the restriction where there is no longer a substantial benefit to be obtained. 

f. Charitable exception: Where PT arises from grant from natural person to tax exempt organization, it will not expire due to changed conditions during the life of the grantor.  However, PT will still lapse after expiration of 30 year time limit

g. Effect on FSSEI-EI: Effective 1/1/92 the act was amended to include remedial devices created in the transferee.  This was achieved by including within the definition of “power of termination” devices created in the transferee.  As of effective date, FSSEI-EI is subject to same restrictions as above, but the grace period started 1/1/92.

h. Effect on Equitable Servitudes: Expiration of the PT makes it unenforceable by any remedy.  However if it’s also an ES, it remains enforceable by injunction and other means. 

i. Exemptions to Expiration: 1) where the interest of the possessor is revealed by reasonable inspection or inquiry (?) 2) interest of the US, state, or local public entity.

i. Ex: In 1901, O conveys to city land for electric RR.  Deed provided that if the RR ceased operations for 6 months, it would revert to grantor.  In 1994, city started removing tracks.  In 1999 grantor’s successor brought quiet title action to enforce restriction. 

1. The Mktable title act was effective 1/1/’83.  Under the act, the PR is treated as a PT.  P had 5 years as of 1/1/’83 to file notice to preserve the PT (till 1/1/’88). P failed to comply, so P’s action is barred.  Also held Act constitutional as a mere procedural requirement. 

7. Eminent Domain

a. Private property cannot be taken / damaged for public use w/out payment of just compensation. 

i. 1st issue is whether the thing taken is property entitled to compensation.  Under So Cal Edison v. Bourgerie, restrictions constitute property subject to compensation. 

b. Just compensation: Fair mkt value ( what a willing buyer (not under compulsion) and a willing seller (knowing all things about the property) would trade the property for. The owner of the property subject to the condemnation has the burden of proving the amt of just compensation. 

i. Ex: O conveys property to pastor subject to church use only restriction.  Appraiser says that property is worth 900K w/ the restriction and 700K w/out it.  Condemnation takes place; condemnor takes all the interests, so that condemnor has FSA ( Church entitled to 700K

1. Holder of remedial device must prove the value of that interest and cannot include the fact of condemnation and the special value to the church (ask what the church would have paid for it).  ( Likely, grantor gets nothing b/c the value is too speculative

c. 2 theories of valuation for condemned remedial device where it benefits the land

i. 1) Holder of restriction gets value that the benefited property is reduced by 

ii. 2) Pie Theory: where holder of restriction only gets the difference between the value of the condemned property w/out the restriction and the value w/ it. 

1. Ex: O owns 2 lots on a hill.  O sells lot 1 (lower lot) to A w/ a height restriction to preserve the view of lot 2.  The value of lot 2 w/ the legally protected view is 1MM, unprotected, it’s 700K.  Lot 1 is worth 490K w/ the restriction, and 500K w/out it.  City condemns all interests in lot 1 to take FSA. 

a. Under theory 1: O is entitled to 300K 

b. Under theory 2: O entitled to 10K. (argument is that if you buy something only worth 500K, why should you have to pay more?)

d. CCP 1265.410:  Applies to eminent domain action which condemns a remedial device. 

i. a) Where the acquisition of property for public use violates a use restriction w/ a contingent future interest granting a right of possession of the property, upon such violation:  

1. 1) If violation was otherwise reasonably imminent, the owner of the FPI is entitled to compensation for its value if any. 

2. 2) If violation was not otherwise reasonably imminent, but the benefit of the restriction was appurtenant to other property, the owner of the FPI is entitled to compensation to the extent that the violation of the restriction damages the dominant premises to which the restriction was appurtenant and of which he was the owner.

ii. b) Where the condemnation is not compensable under (a), if the restriction is that the property be devoted to a charitable or public use, the compensation shall be devoted to the same or similar use coupled with the same contingent FPI.

e. RAP Rules:

i. Remedial devices: The only remedial device subject to RAP is the executory interest; PR and PT are not.

ii. Covenant / Equitable Servitudes: Not subject to RAP b/c they are not estates; they are interests in real property, but not estates b/c the remedy for violation is not possession

iii. Purpose: RAP is designed to relieve property of contingent interests and clear up title. 

iv. Vesting: Where an interest subject to RAP vests beyond the RAP period, it is invalid from creation.  

1. EI: EI’s only vest when forfeiture occurs and they become possessory.

2. Remainders: Remainders may vest before becoming possessory.  

v. Charitable Exception to RAP: Where the Fee Simple Defeasible is in a charitable agency or govt. entity and possession is to shift to another charitable agency or govt. entity , RAP doesn’t apply.

1. RAP still applies when there is shift from charity to non-charity, or non-charity to charity.

a. The latter doesn’t make sense given the rationale for the exception.  Case law says no exception, but you can argue it should apply.

i. Ex: Roxbury case: RAP does apply where Savings Bank has FSSEI and Home for Aged Women (charity) has EI.

vi. Where RAP violation found: There are 2 ways courts can go—

1. 1) Grantee gets FSA

2. 2) Grantee has fee simple determinable, and O has a PR

a. In Roxbury, the gift was void for violation or RAP.  The Savings Bank got a fee simple determinable and O retained a PR.  

i. O could then convey the PR to the charity. However, such intervivos transfer is allowed only in some states.  Otherwise O can transfer it via will

ii. Alternative way to do the trx: O conveys FSA to the charity; charity conveys FSD to Bank, and retains a PR or PT ( not subject to RAP.

3. Ex: [problem 4 p. 40] O owned ¼ section and conveys 1 acre to school district subject to restriction that it be used for school purposes: “in fee simple, the same to be revertible to the owner of said quarter section when it shall have ceased to be used for school purposes” ( 

a. Ambiguity in language.  ( cant determine whether the RD is retained in the transferor or in the transferee.  O then conveys 80 acres to A.  Later the School violates the restriction and A seeks exercise the remedial devise.

b. School will argue that remedial devise is retained in the transferee and is thus void under RAP.  (That A is a transferee and it’s EI?)

c. School also argues that A has no standing- that the RD was retained by O.  A argues there is an implied transfer of the RD to him w/ the conveyance from O.  School should then argue SOF b/c there’s no writing evidencing transfer of the RD.

4.  Brattle Square case: O conveys to church subject to restriction, then to A and A’s heirs. ( Church as FSSEI, A has EI.  A’s EI is subject to RAP; charitable exception doesn’t apply b/c A isn’t a charity.  ( the EI is void from its creation.

a. Better way to structure the trx: O by will to Church (FSSCS / PT); O by will to A, the PT.

i. If allowed in the jdx, conveyance to A of the PT could be intervivos, but by will allows O to change his mind.

vii. What remains after EI is held void under RAP? 

1. Where restrictive language suggests automatic forfeiture: Ct will likely imply a PR in O and a FSD in the transferee

2. Where restrictive language suggests optional forfeiture: FSA in the transferee 

i. *There is no certainty as to this

b. Ex1: O ( A so long as it’s used for church purposes, then to B.


i. If you take out the EI language, it still leaves language of FSD / PR.

c. Ex2: O ( A on condition that it’s used for church purposes, then to B

i. If EI language is taken out, it leaves only O -( A which is FSA. 

f. In some jdxs, residuary clause in will can be used to salvage a gift which fails under RAP.  Other jdxs say that you cant accomplish via will what cant be done outside a will. 

i. 2 purposes of residuary clause: 1) to capture failed gifts, 2) use as primary testamentary conveyance

1. Ex: Brown case: Will says RP to Church so long as its used for church purposes, then to X.  ( X has EI RAP applies ( EI is invalid; will says  “all the rest to X.” 

a. Here the language is automatic, so the ct may say that the conveyance becomes a FSD in Church and a PR retained in O.  In some states, the PR can pass via the residuary clause to X, thus circumventing RAP

g. Where the transferor retains possession of a portion of the parcel conveyed to transferee but subjects the retained portion to restriction, the result is a FSSEI in O and EI in A which is subject to RAP.

i. Walker case: O wants to convey several parcels to a RR but retain one.  ( O to RR (all parcels), but reserving to O the lime kiln, so long as it is used for burning lime.  

1. B/c the FPI is in the transferee, it is an EI.  O retains a FSSEI.  The EI is subject to RAP.  It is void.  ( language is mandatory ( Ct will most likely determine that O has a PR and FSD.  ( O’s interests will merge ( O has FSA.

a. Were the language optional, O would still have FSA.  

2. Better way to structure: 

a. 1) O ( RR (FSA)

b. 2) RR ( O FSD (RR retains PR)

i. This avoids RAP

h. Where the interest retained by transferor is an easement / profit, RAP does not apply.

i. CA Case: O to A, but O retains mineral rights to drill oil so long as its in paying quantities.  After time, wells stop producing.  A sues O to enforce the restriction.  O says not so fast, you have an EI subject to RAP and under Walker I have FSA. ( Wrong.  O only has an easement / profit and A has FSA subject to it.  ( No RAP issue. 

i. Where FSSEI is in a charity and the EI is in O’s residuary estate, the charitable exception does not apply—even where the residuary estate goes to a charity. 

i. Edward Hospital: Will says, “O to A for life, then to hospital, but only if used for hospital purposes”  restriction has optional language, resulting PT which upon exercise reverts to the residuary estate.  Under the will, the residual goes to 3 charities. Hospital violates the restriction

1. Held: RAP applies b/c the residuary estate itself is not a charity; the EI is invalid from creation ( optional language ( Hospital has FSA

ii. Fletcher case: O to Lodge reserving a life estate in O.  Conveyance to Lodge subject to restriction that it would be used only for benefit of Orphan’s School, “and when it ceases to be so used, it shall revert to the heirs of O.”

iii. O dies making Wife his residuary legatee in will: Lodge takes possession, and later violates restriction.  ( Question is whether the property reverts to the statutory heirs under the conveyance or passes to Wife under residuary clause of will. 

1. Issue is whether the FPI is in the transferor (O) or 3d parties (O’s heirs). If in O, it’s a PR or PT. If in heirs, its EI subject to RAP and invalid.  

2. If the RD is reserved in the transferor, it would pass to wife under the residuary clause. 

3. If its EI, and the language is automatic, the result is the same b/c transferor is left w/ PR and Lodge had FSD.

a. If optional language: Lodge has FSA

i. Wife could also argue under doctrine of worthier title ??

8. Fee Tail

a. Common in medieval England for purpose of locking land into the family line.  The prupose was to build/maintain wealth and power through family land holdings in the system of primogeniture.  

i. Abolished in CA in 1872 but still on bar sometimes.  Only 3-4 states have fee tails still.  It is contrary to policy re land in the US b/c it removes it from the mkt. it cant be sold, leveraged and it wont be developed. 

b. Were you attempt to create a fee tail, the conveyance is not void rather, there are 2 alternatives: 

i. 1) The transferee has a FSA

ii. 2) The transferee has a life estate, the next generation has FSA

9. Life Estates

a. Creation: There are 2 categories of life estates: 

i. 1) Legal: Those that arise by operation of law (marital estates, dower, courtesy)

ii. 2) Conventional: Created by drafting document (O to A for life)

b. Transferability: Life estates are freely transferable (intervivos, by will, intestate)

c. Life estate may be created by grant or reservation:

i. Grant: O to A for life [then back to O] / O to A for life, then to B

ii. Reservation: O to O for life, then to A 

d. There is always a FPI after the life estate. It could be any of 3 possibilities: 

i. Reversion

ii. Remainder

iii. Executory Interest 

e. Reversion: Where what is left after the life estate terminates goes back to the transferor, there is a reversion 

i. There are 3 FPIs that can be retained in the transferor ( PR, PT, Reversion

1. Reversion: O ( A for life

2. Remainder / EI: O ( A for life, then to B

f. Defeasibility: life estate can be subject to restriction such that it is cut short upon violation. 

g. Life estate pur autre vie (life estate for the life of another): Where the person who is the measuring life of the estate does not have possession:

i. Ex: O ( A for the life of B, then to C

h. Improvements (Volunteer rule): Life tenant has no obligation to make improvements, if he does so, he is a volunteer, and has no right to reimbursement.  

i. Exception for economic necessity: Life tenant may be entitled to reimbursement for improvements made where: 

1. 1) The improvement is made subject to a legal or economic necessity 

AND 

2. 2) The life tenant acts as a reasonable & prudent person w/ regard to type and cost of improvement

a. Ex: O to O for life, then to A.  O conveys reservation to LE to B inter vivos.  City tells B that he must bring the property up to code or vacate it.  Was an improvement, not a repair.  After O dies, B sues A for cost of improvement.  Held: b/c there’s economic / legal necessity, B can get reimbursement from A.

i. ?? Do you get reimbursement for repairs??

i. Eminent Domain; Condemnation of Life Estates in CA—

i. CCP 1265.420: Where property acquired for public use is subject to a life tenancy, upon petition of the life tenant, or any other person having an interest in the property,  the ct may order any of the following:

1. a) An apportionment and distribution of the award based on the value off the interest fo the life tenant and the remainderman 

2. b) The compensation to be used to purchase comparable property to be held subject to the life tenancy

3. c) The compensation to be held in trust and invested and the income to be distributed to the life tenant for the remainder of the tenancy

a. Ex: O to A for life, then to B.  City brings action to condemn all interests in the RP.  

j. Prop 13 issue—

i. Property tax assessed based on:    Assessed Value (AV) x tax rate.  

1. AV can be increased when: 

a. 1) Increase tied to CPI

b. 2) Improvements made to property 

c. 3) Change in ownership

ii. When life estate is created, there is a change in ownership, and the AV is increased.  When the life estate ends, there is another change in ownership /w AV increase

1. Ex: O ( A for life, then to B.  There is AV increase when O executes conveyance to A. There is another when A dies. 

iii. Exception: Where a life estate is created between certain family relations, there is no change in ownership under the tax law.  

10. Reversions

a. Because inter vivos transfer of PR / PT is not possible in many states, but reversions are freely transferable in all states, it is important to distinguish. 

b. Vested: Reversion is a vested interest—not subject to RAP.  Being vested however doesn’t necessarily mean certainty of possession however. 

i. Ex: O ( A for life, then to such of A’s children who survive A.  A’s children aren’t certain to come into possession.  It is possible (but not certain) that the property will revert to O
c. Creation: No particular language must be used to create a reversion.  It is automatically created where O has a FSA and conveys out less than that.  

i. Ex: Lease for term of years to Tenant from Landlord ( L has reversion; will get back property when lease ends. 

d. Size: Reversionary interest can be of different sizes—

Ex:

i. O ( A for life

ii. A ( B for 10 years

iii. B ( C for 3 years

1. O has reversion in FSA

2. A’ reversion is a life estate

3. B’s reversion is for the balance of his estate for years

11. Remainders

a. Test for remainder—

i. 1) A future possessory interest created in a transferee 

ii. 2) that can become possessory immediately upon the natural expiration of a prior (freehold?) estate in another transferee
iii. 3) created in the same instrument 

1. “natural expiration” means at the end of its natural termination, not premature defeasance.  

2. Freehold: there is a jdx split on whether the prior estate must be freehold in nature (i.e. not a lease)

a. To be remainder, FPI must be limited to such that the transferee can take possession immediately upon the natural expiration of the prior interest simultaneously created.

b. Remainders are either vested or contingent

i. Test for vested remainder—

1. A remainder is vested which is created in a remanderman who is: 

a. 1) born

b. 2) ascertainable 

c. 3) and there is no condition precedent to possession

i. *A remainder in existing, ascertained transferee(s), and no condition precedent 

ii. There are 3 different kinds vested of remainders—

1. 1) Absolutely Vested Remainder (AVR)

2. 2) Vested Remainder Subject to Partial Divestment / Open (VRSPD)

3. 3) Vested Remainder Subject to Complete Divestment (VRSCD)

iii. There is only one kind of contingent remainder: Contingent Remainder (CR)

c. Method of Analysis—

i. 1) Determine whether the FPI in the transferee is a remainder by reference to the definition 

1. If NO ( It’s an Executory Interest 

2. If YES ( Determine whether it is vested or not 

a. If NOT vested ( its CR

b. If YES vested ( Determine whether it can be divested or not

i. If NO ( its AVR

ii. If YES ( determine whether VRSPD / VRSCD

d. Condition Precedent vs. Condition Subsequent

i. Condition precedent: A condition that applies to an interest before it becomes possessory.  The condition must be satisfied before the remainderman has the right to possession

ii. True ambiguity: If its truly ambiguous as to whether it’s a condition precedent or subsequent, b/c there is a judicial preference for interests being vested, the ct will likely determine that it’s a condition subsequent

iii. VRSCD: Where the remainderman is in existence and ascertained and his interest is not subject to a condition prescedent, but his right to possession on expiration of the prior estate is subject to termination by reason of an executory interest, or power of appointment, or a right of entry. 

1. Ex: O to A for life, then to B, but if B dies leaving no surviving children, then to C and his heirs. ( B has VRSCD; B has EI

2. Ex: O to A for life, remainder to B, but if B fails to survive A, then to C and his heirs. ( B has VRSCD; C has EI

3. Ex: To A for life with power in A to appoint the remainder in fee simple to his children, and in default of appointment, to B and his heirs ( B has VRSCD; A has special power of appointment. 

iv. A contingent remainder becomes vested if any condition precedent is fulfilled, and if the remainderman is in existence & ascertained before the termination of the preceding estate

1. Ex: O to A for life, then to B if B marries before A’s death.  Before B marries, B has a CR and O has a reversion, but when B marries while A is still alive, B’s remainder becomes vested immediately upon his marriage. Thus O’s reversion is divested. 

v. A remainder subject to a condition precedent is a contingent remainder even though the remainderman is an ascertained person. 

1. ( So long as the condition is unsatisfied, the remainderman has no right to immediate possession if the preceding estate ends 

vi. A vested remainderman will not necessarily realize possession of the estate

1. Ex: O to A for life, then to B for life.  ( B’s remainder is vested even though he might not survive A.

vii. When a remainderman must survive to take possession solely b/c of the durational character of the preceding estate implies it, the remainder is not contingent

1. Ex: O to A for life, then to B for life ( Even though B must survive A to take possession, his remainder is still vested

viii. When conditional language (e.g., “but if,” “provided that”) appears AFTER language which otherwise would create a vested remainder, it is a condition subsequent.  

ix. But if the conditional language appears BEFORE the language creating the remainder, or is part of the description of the person receiving the remainder (the remainderman), the condition is precedent.

1. Ex1: O to A for life, then to B and his heirs; but if B does not survive A, to C and his heirs. 

a. ( B has VRSCD, C has EI

2. Ex2: O to A for life, then if B survives A, to B and his heirs; otherwise to C and his heirs

3. Ex3: O to A for life, if B marries before A dies, to B and his heirs ( B’s remainder is contingent. 

4. Ex4: O to A for life, then to B and his heirs, but if B does not marry before A dies, then to C and his heirs ( B has a VRSCD

e. Class Gifts & Rule of Convenience

i. Vested Remainder Subject to Open / Partial Divestment: Where there is a remainder to a class, once at least one class member vests, the remainder becomes vested.  But if the class is such that more individuals can enter the class and vest in the property, the remainder is said to be “subject to open” or “partial divestment.”

1. This is so b/c as each new class member vests, the shares of the already vested class members is reduced b/c they take in equal shares. The VRSPD remains open until the class closes. 

ii. Closing the class: There are 2 ways the class can close—

1. 1) Naturally / via impossibility: The class closes when it becomes impossible for new members to enter the class. 

a. Ex: O to A for life, then to B’s children and their heirs.  ( Once B dies, he can’t have more children, so the class “B’s children” closes.  

i. Once the class closes, it is no longer subject to partial divestment, it is just vested. 

2. 2) Rule of Convenience: The class closes as soon as one member of the class is entitled to take actual possession of the property. 

a. Ex: O to A for life, then to B’s children and their heirs.  ( A dies; B has 2 kids but B is still alive and could have more ( class closes any after born children of B have no interest.

iii. Class gift subject to condition precedent: Class could have contingent remainder (not necessarily VRSPD)

1. Ex: O to A for life, then to B’s children who survive A ( any born, ascertainable children of B have CR until A dies b/c their possession is subject to condition precedent that they survive A.

f. Destructibility Rule: Where there is a contingent remainder, and the prior estate ends while the remainder is still contingent (i.e., not vested) the contingent remainder is immediately and forever destroyed

i. A contingent remainder must vest, if at all, prior to or at the moment the preceding finite estate ends or is destroyed.  


1. Ex: O to A for life, then to B and her heirs if B survives A.  B has CR.  If B dies before A’s life estate ends, B’s CR is destroyed and the property reverts to O.

2. Ex2: O to A for life, then to B and her heirs if B graduates from law school.  B has CR b/c there is condition precedent.  If A dies before B graduates, B’s CR is destroyed.  If B graduates before A dies, the remainder becomes vested and B takes possession upon A’s death. 

a. Where there is a CR, there must be someone to take the property if the CR is destroyed. The default taker is O.

ii. Avoidance: avoid by 1) placing the interest in trust; 2) make it an EI instead.

1. In Title theory jdx (where mortgagee holds legal title for benefit of DR), argue that Destructibility applies b/c title is in a 3d party) (wouldn’t work in lien theory jdx)

a. Theory is that since legal title is held by 3d party, the gap is bridged and the remainder saved. 

i. CA has abolished Destructibility rule; some states still apply it. 

iii. Conceived but unborn children: Where holder of the CR subject to the destructibility rule has been conceived but not yet born when time for vesting/possession comes, it is not destroyed. 

g. Merger Destructibility Rule: Where a present possessory life estate and reversion are held by the same person, they merge into FSA, destroying any existing contingent remainder 

i. Exception: where the 2 interests are created in a single party are created in the same instrument with the contingent remainder. 

1. Exception to Exception: In situation where exception would apply, if A conveys his interests to a 3d party, the CR is destroyed via merger and the 3d party has FSA

12. FPI Hypos

a. 1) O to A for life, then to B for life, then to C.

i. A: Life Estate

ii. B: Absolutely vested remainder, life estate in size

iii. C: Absolutely vested remainder in FSA

b. 2) O to A for life; O to B

i. A: Life Estate

ii. B: Reversion (conveyed from O)

c. 3) O to A for life, then to B

i. A: Life Estate 

ii. B: Absolutely vested remainder

d. 4) O to A for life, then to O

i. A: Life Estate

ii. O: Reversion (same as just “O to A for life”)

e. 5) O to A for life, then 1 year after A’s death, to B

i. A: Life Estate

ii. B: Springing Executory Interest (doesn’t become possessory immediately upon natural expiration of A’s Life Estate.)

f. 6) O to A, but if A dies without surviving children, then to B

i. A: FSSEI

ii. B: EI (not remainder b/c A must be defeased for B to take possession)

g. 7) O to A (& heirs) so long as used during A’s life as a SFR, and if not so used, then to B

i. A: FSSEI

ii. B: EI

h. 7A) O to A for 40 years, then to B

i. A: Lease / estate for years

ii. B: Some jdxs a remainder; others an EI (some jdxs require prior estate to be freehold in size for it to be a remainder)

i. 7B) O to O for life (or reserving to O for life), then to A

i. O: Life Estate 

ii. A: Executory Interest (doesn’t meet remainder definition b/c there’s no prior estate in “another transferee”)

j. 8) O to A for life, then to B for life, then to C for 5 years, then to D

i. A: Life Estate 

ii. B: AVR, life estate in size

iii. C: AVR, estate for years in size

iv. D: AVR / EI depending on the jdx

k. 9) O to A for life, then to B.  B dies during A’s life, leaving C as heir. 

i. A: Life Estate

ii. B: Absolutely vested remainder, FSA in size

iii. C: Absolutely vested remainder, in FSA (C takes from B via death transfer ( C gets what B had)

l. 10) O to A for life, then to B for life.  B dies during A’s life, leaving C as heir

i. A: Life Estate

ii. B: Absolutely vested remainder, Life Estate in size

iii. C: nothing (B was the measuring life for the LE)

iv. O: Reversion in FSA

m. 11) O to A for life, then to B for life if B survives A

i. A: LE

ii. B: Absolutely vested remainder, LE in size (“if B survives A” has no effect, since if B isn’t alive, there’s nothing left and the estate reverts to O.)

n. 12) O to A for life, then to B ( & heirs), if B survives A

i. A: LE

ii. B: Contingent Remainder (“if B survives A” is condition precedent, since if B doesn’t survive A, B never gets anything)

o. 13) O to A’s children.  At the time of conveyance, A has 2 children, B & C.  Later A has another child, D.

i. B & C: FSA (under rule of convenience, they are entitled to possession now so the class is closed)

ii. D: Nothing

p. 14) O devised to A for life, then to A’s children.  At O’s death, A has 2 children, B & C.  Later A has one more child, D.

i. A: LE

ii. B & C: Before A’s death, VRSPD

iii. D: VRSPD until A’s death. (here B & C aren’t entitled to possession until A dies, so the rule of convenience doesn’t close the class)

q. 15) O devised to A for life, then to the children of B in fee simple.  At O’s death, A is alive and B is alive with 1 child, C.  After A’s death, B has another child, D.

i. A: LE

ii. C: VRSPD

iii. D: Nothing (rule of convenience closes the class when A dies).  

r. 16) O to A for life, then to B (& heirs), but if B dies without surviving children, then to C.

i. A: LE

ii. B: VRSCD (existing, ascertained, no condition precedent) 

iii. C: EI (possession requires divestment of B)

s. 17) O to A for life, then to such person as A appoints, and in default of appointment to B.

i. A: LE

ii. B: Vested Remainder subject to Complete or Partial Divestment (absent the PoA, B would have AVR, but since A could appoint it to X, he doesn’t.  Its subject to partial divestment b/c PoA could be partially exercised leaving the balance to B)

t. 18) O to A for life, and on A’s death to such of his children as he may by Will appoint, and in default of appointment, to B.

i. Same as 17 except this is special PoA vs. general PoA

u. 19) O to A for life, then to B, on the express condition that if the premises are used for other than SFR, O has power to terminate and reenter.

i. A: LE

ii. B: Depends on when the restriction applies (ambiguous:

1. Before and after A dies—

a. While A is alive: B has VRSCD on condition subsequent that if A violates, O can reenter).  The VRSCD is FSSCS in size subject to O’s Power of termination

b. After A dies: B has FSSCS subject to O’s PT

2. Only while A is alive—

a. While A is alive: B has VRSCD FSA in size b/c O can only terminate A’s life estate w/ the PT

b. After A dies: B has FSA / O has nothing

3. Only after A’s death— 

a. While A is alive: B has AVR b/c it cant be divested until after A’s death when the restriction starts to apply)

b. After A dies: B has FSSCS subject to O’s PT

v. 20) O to A for life, then to B, but if B doesn’t marry before A dies, then to C.

i. A: LE

ii. B: VRSCD in FSA 

iii. C: EI

1. *Condition stated in the negative is likely to be subsequent; stated in positive, likely to be precedent

w. 21) O to A for life, then if B marries before A dies, to B

i. A: LE

ii. B: Contingent Remainder (condition precedent)

x. 22) O to A for life, then to B, but if B fails to marry before A dies, then to C

i. A: LE

ii. B: VRSCD (condition subsequent)

y. 23) O devises to A for life, then to such of A’s children as survive A.  A has one child at the time, C.

i. A: LE

ii. A’s children: CR (condition precedent) 

1. ? why not VRSPD for C?

z. 24) O devises to A for life, then to A’s children, but if none survive A, then to B.  A has one child at the time, C

i. A: LE

ii. B: EI

iii. C: VRSPD/CD (condition subsequent)

aa. 25) O devises to A for life, then to B when B reaches 21

i. A: LE

ii. B: CR in FSA (condition precedent that he reach 21)

ab. 26) O devises to A for life, then to B, but if B dies under 21, to C

i. A: LE

ii. B: VRSCD FSA in size (subject to divestment on condition subsequent)

iii. C: EI

ac. 27) O devises to A for life, then to B when B reaches 21, but if B dies under 21, then to C.

i. A: LE

ii. B: 2 possibilities 

1. 1) 2 alternate CRs (B has CR; C has CR) [condition precedent]

2. 2) B has VRSCD; C has EI [condition subsequent]

a. *2nd option is more likely b/c vested is favored over unvested. 

ad. 28) O devises to A for life, then to such of A’s children as reach 21, and if none reach 21, then to B.  A’s only child, C is under 21

i. A: LE

ii. A’s Children / B: 2 alternatives—

1. Alternate CRs: Both children and B have CR in FSA

2. Children have VRSCD or VRSPD in FSA; B has EI (favored)

ae. 29) O devises to A for life, then to A’s children, and if none reach 21, then to B.  A’s only child, C is under 21

i. A: LE

ii. A’s children: 

1. VRSCD: If C dies before 21 and no other children survive 

2. VRSPD: A can have more children 

iii. B: EI

af. 30) O to A for life, then to B’s 1st child.  B has no children

i. A: LE

ii. B’s children: CR (not born, ascertained)

ag. 30A) O to A for life, then to B or C, whichever one 1st becomes a lawyer.  Neither B or C is a lawyer yet

i. A: LE

ii. B & C: CR (condition precedent)

ah. 30B) O to A for life, then to B when she gets married. B is single

i. A: LE

ii. B: CR FSA in size (condition precedent)

ai. 30C) O to A for life, then to A’s heirs. (In jdx that has abolished Rule in Shelly’s case)

i. A: LE

ii. A’s heirs: CR in FSA (not existing / ascertained until A dies)

aj. 31) O to A for life, and then, one day after the death of A, to B

i. A: LE

ii. O: 1 day reversion 

iii. B: EI (mind the gap)

ak. 32) O to A for life, then to B, but if B fails to pay 10K to LLS during A’s life, to C. 

i. A: LE

ii. B: VRSCD

iii. C: EI

al. 33) O devised to A for life, then to such of A’s children as survive A, and if no child of A survives him, then to B

i. A: LE 

ii. A’s children: CR

iii. B: CR  (alternate CRs)

am. 34) O to A for life, and on A’s death to his surviving children (& their heirs), then to B.

i. A: LE

ii. A’s Children: CR

iii. B: CR 

1. Poor drafting- Condition precedent to children’s possession is surviving A, condition precedent to B’s possession is A dying w/ no surviving children

an. 35) O devises to A for life, then to the children of B. B has no children

i. A: LE

ii. B’s children: CR (not existing)

ao. 36) O devises to A for life then to B or his children

i. A: LE

ii. B / B’s children: Ambiguity

 



*Ask, under what circumstance will B get possession?

1. Alternate CRs: B takes if he survives A; B’s children take if B doesn’t survive A

2. B has VRSCD / B’s children have EI.  ( implied condition subsequent that B survive A.

ap. 37) O devises to his son A for life, then to son A’s widow for life, then to O’s daughter B.  At the time, A is married to W.

i. A: LE

ii. A’s widow: CR LE in size (who widow will be isn’t ascertained until A dies)

iii. B: AVR FSA in size

aq. 38) O to A for life, then to the oldest child of B.  When A dies, B has no children, but has a child 1 year later

i. A: LE

ii. B’s oldest child: Before A dies, a CR; after A dies, the CR is destroyed in destructibility rule jdx.

ar. 39) O to A for life, remainder to A’s first child.  Later, A dies leaving pregnant wife who gives birth to A’s son 6 months later. 

i. A: LE

ii. Son: CR in FSA (destructibility rule doesn’t apply to conceived but unborn children)

as. 40) O to A for life, then to the heirs of B (who is living).  A dies while B is living.

i. A: LE

ii. Heirs of B: CR which is destroyed upon A’s death b/c B’s heirs are not ascertained until B dies. ( property goes back to O in FSA by reversion 

at. 41) O to A for life, then to B for life, then to the surviving children of B.  A dies while B is living

i. A: LE

ii. B: AVR LE in size (B takes when A dies)

iii. B’s children: CR 

au. 42) O to A for life, then to A (& heirs)

i. A: FSA (A’s LE and AVR in FSA merge)

av. 43) O conveys to A for life, later O quitclaims to A

i. A: LE; O has reversion; later A has both reversion + LE (both PPE and FPI) they merge and A has FSA) 

aw. 44) O to A for life, then to B for life, then to A (& heirs)

i. A: LE / AVR in FSA (no merger b/c B’s interest intervenes)

ii. B: AVR LE in size  

ax. 45) O to A for life, then to B for life if B marries.  Before B marries, O transfers reversion to A. 

i. B: CR which is destroyed by merger in A

ii. A: LE + reversion = present possessory FSA destroying B’s CR.

ay. 46) O to A for life, then to B (& heirs) if B reaches 21.  Later, when B is 10, O conveys the reversion to A (or A conveys the LE to O)

i. A has FSA / O has FSA; 

ii. B: CR is destroyed via merger destructibility rule

az. 47) O to A for life, then to B for life if B marries, then to A (& heirs)

i. A: LE

ii. B: CR LE in size

iii. A: AVR

1. No merger b/c A’s interests are created in the same instrument that creates the CR.  Otherwise, the CR would be immediately destroyed, thus thwarting O’s intent

ba. 48) Same as #74; Later A transfers A’s interests to C before B marries

i. C has FSA ( Exception to exception to merger destructibility.  

      Set II – S24

bb. 1-3, 5, 7, 8, 9: Last interest is IE b/c it lacks at least 1 requirement for remainder

bc. 4) O to A for life, then to A’s children who reach 21, but if A goes BK, A’s estate shall become void and the property passes to A’s children who reach 21.  A has a 10 year old child. 

i.  A: LE

ii. A’s children: Have both CR(?) and EI

bd. 6)  O to A for life, then to B if B survives A, and if B does not survive A, to C.

i. A: LE

ii. B: CR (condition precedent)

iii. C: CR (condition precedent )

1. ( Alternative CRs

be. 10) O to A from and after A’s marriage

i. A: EI

bf. 11) O to A for 5 years, then to the heirs of B (B is alive)

i. A: estate for years

ii. B: CR or EI—depending on whether the jdx requires prior estate to be freehold in size for CR

bg. 12) O to A for life, then to A’s first child to reach 21.  A dies w/ a child 10 years old

i. A: LE

ii. A’s child: CR (destroyed in destructibility rule jdx if A dies before he reaches 21)

bh. 13) O to A for 99 years, but if A fails to live that long, to A’s first child to reach 21. A dies leaving child 10 years old. 

i. A: Lease

ii. A’s Child: EI (not a CR b/c condition precedent, not freehold) (avoids destructibility rule)

bi. 14) O to A for life, and one day after A’s death to A’s first child to reach 21.  A dies leaving 10 year old child. 

i. A: LE 

ii. A’s child: EI (not CR b/c there’s a gap to avoid destructibility rule)

bj. 15) O to A for life, then to B if she reaches 21

i. A: LE

ii. B: CR (destroyed in destructibility rule jdx at A’s death)

bk. 16) O to A in fee, but if B reaches 21, then to B in fee

i. A: FSSEI

ii. B: EI

bl. 17) O to B in fee if B reaches 21

i. A: FSSEI

ii. B: EI

bm. 18) O to A for life, then to B&C, but if either B or C dies w/out issue, then to the survivor, and if both die w/out issue, then to D&E, but if either D or E dies w/out issue, then to the survivor, and if both die w/out issue then to F.

i. A: LE

ii. B&C: co-tenancy in a VRSCD

iii. Others: EIs.  

1. *Where the prior estate is vested, the following ones must be EIs

bn. Baley Problem: H by will to W for life, then to D.  If D predeceases W, then to S.  D gives S a quit claim; W dies leaving X as heir. 

i. S argues: that there is a condition subsequent and its VRSCD and the transfer to him is good

ii. X argues: that D’s interest was a CR and not transferable IV.  

1. X likely prevails b/c of the language

bo. Kropp Problem: H inter vivos in trust reserving LE.  Language re interest proceeding LE ambiguous: 

i. 1) Then to W if she survives H. If not then to the representative of H’s estate

ii. 2) Then to W. if she dies before H, then to rep of H’s estate.

1. W dies; leaving S; H dies and representative appointed. 

2. ( W / successor S loses under either alternative. 

a. No remainders b/c the prior interest is in the transferor ( later estates are EIs

13. Powers of Appointment

a. Power of Attorney compared: Power of attorney allows attorney to act as agent on behalf of principal.  Only terminates if principal dies or becomes incompetent

i. Durable Power of Attorney: 2 types: 1) for healthcare, 2) over assets & affairs (remains in effect when principal becomes incompetent but terminates at death)

1. Ex: O to A for live + PoA, then to B in default of appointment 

b. Donor: One who gives power of appointment (O)

c. Donee: One who gets PoA (A) 

d. Permissible Appointee: One who might receive the POA

e. General PoA: Donee may appoint self, or his creditors, or his estate (or any 3d party)

f. Special PoA: Donee may only appoint a 3d party (descendent, children, relative)

g. Testamentary Power: Can be exercised in will only

h. Inter vivos power: can be exercised at any time during donee’s life or in will (discretion to appoint during life or at death)

i. General IV powers are treated specially under RAP b/c they are so broad and can be exercised during life.

14. Conflicts of Interest

a. Whenever multiple parties have FSA in same property, there is potential for conflicts among them. 

i. Consider:

1. 1) long term

2. 2) changes in personal / financial conditions

3. 3) changes among childrens’ finances 

4. 4) possible interference w/ public benefits

5. 5) changes in value of property / neighborhood

b. Income beneficiaries vs. remaindermen

15. Waste

a. Waste: An injury of lasting character upon property by the holder of present possessory interest that affects a person with a FPI (actionable as a tort).

b. Waste is also actionable by a security interest holder, and concurrent owners (e.g., tenants in common)

i. Active Waste: where present possessor engages in action that he has no right to engage in (tearing up property)

ii. Passive Waste: Where present possessor has a duty to do something and fails to, resulting in economic harm to property. (e.g., not shutting windows when it rains, not fixing hole in roof)

1. Ex: $20K art window is blown in by the wind.  Tenant has no duty to replace it, but does have a duty to notify L.  

a. A trespasser cannot commit waste ( must be by one with present possessory interest. (life estate, estate for years)

iii. Effect of Waste—

1. 1) Economic damage to property

2. 2) Impairment of the evidence of title (e.g., removing something that determines the boundaries of the property)

3. 3) Change in identity / character of property (Presents question of whether it’s ameliorating waste)

c. Ameliorating waste: Where the change doesn’t cause economic harm to the property, it’s still technically waste, but not actionable. 

i. Ex: Conversion from residential to commercial and the value increases. 

1. Cts used to enforce rule very strictly but then adopted ameliorating waste doctrine to allow property to be put to most efficient use. 

ii. Factors determining whether it’s ameliorating waste—

1. 1) Change in the area (neighborhood)

2. 2) Who caused the change (if person in possession did the changes- militates against ameliorating)

3. 3) Time lapse since conveyance (the longer- more likely ameliorating)

4. 4) How long tenancy is for 

5. 5) life expectancy for life estate

6. 6) How likely the FPI is to become possessory (the less certain, more likely ameliorating)

a. Ex:  T has 3 year lease and chops down trees to make parking lot and sells wood for profit.  ( L could have gotten an injunction; can get disgorgement of profits; possibly punitive damages; Also, another remedy is that L could terminate T’s estate.

d. Volunteer Rule: Where present possessor makes improvements he is not entitled to reimbursement from holder of FPI.  

i. Exception: There is case law in CA that says present possessor can get reimbursement if there was some legal or economic necessity for making the improvement. 

16. Doctrine of Worthier Title

a. Doctrine of Worthier Title:  If an instrument conveys a possessory interest to a third party and the same instrument purport to give a remainder or executory interest to the grantor’s heirs, the FPI vests in the grantor. (Then merger may occur)

i. DWT converts an FPI in O’s heirs into an interest in O; Applies to any FPI (remainder / EI)

ii. Ex: O to A for life, then to O’s heirs.  ( Under DWT, the grant to O’s heirs becomes an interest in O.  ( LE in A, reversion in FSA in O.

iii. Ex2: O reserves life estate, then to O’s heirs. ( DWT converts the FPI (AVR) into interest in O.  O has FSA possessory 

iv.  Ex3: O to A for life, then one day after A’s death, to O’s heirs and their heirs. 
1. A: LE 
2. O: reversion in FSSEI

3. O’s heirs: springing EI   ( 

 DWT  (
4. A: LE

5. O: FSSEI + EI (merger) ( *reversion in FSA*

b. Origin of DWT: property passed by death was taxable but not inter vivos.  DWT prevented runaround the tax (no longer applies).  Also, helps clear title b/c O’s heirs are not ascertained until O dies. Another justification is that it achieves the likely intent of the grantor

c. DWT is a rule of intent / construction, if grantor doesn’t want the rule to apply, he can indicate that it doesn’t.  ( To transform into a remainder what under DWT would be a reversion the intent must be clearly expressed. 

i. Doctor v. Hughes case: O conveys property to trust.  It pays income to O for life, then is to be conveyed to his heirs at law.  O has 2 daughters only. Creditors try to seize any interest daughter has in the property: Held: daughter holds no remainder; will take by inheritance not by purchase.  Here no intention expressed that; this revocable trust; O didn’t intend to grant an interest he couldn’t take back; it’s merely an expectancy for daughter. 

1.  Under this case, DWT also applies to personal property. 

ii. Bixby case: Trust provided that S was to get income for life, then distributed to S’s heirs at law.  Was irrevocable spendthrift trust.  S sues seeking to terminate the trust.  Rule is that where S is sole beneficiary of irrevocable trust, he can terminate it.  However, if trust created remainder interests in S’s heirs, they are also beneficiaries and it can’t be terminated. 

iii. Held: B/c there is no indication that S actually intended to create interests in his heirs, none were actually created by the trust.   The trust merely expressed intent that the property pass as it would under intestate succession.  

iv. Ex: O to trust, reserving LE, then to O’s heirs. O remarries.  O gives new wife all assets in will. ( suit between new wife and kids.  New wife argues that under DWT, kids didn’t have a remainder interest. 

1. However, if will says “having provided for my children…” ( Kids argue that DWT is a doctrine of construction and O intended them to have a reversion; wife argues he already provided for them

d. ** DWT Only applies if “heirs” is used in technical sense.  This can be rebutted under Cardozo case by showing of intent in the document. 

e. CA Probate Code §21108: The law of this state does not include

i. (a) The CL rule of worthier title that a transferor cannot devise an interest to his or her own heirs 

OR 

ii. (b) a presumption or rule of interpretation that a transferor does not intend, by a transfer to his own heirs to transfer an interest to them. 

1. ( CA abolished DWT in 1959.  Unclear whether it’s retroactive and applies to conveyances before then. 

2. Some states still apply DWT

a. DWT can be avoided by not using the word “heirs” in the technical, legal sense.

17. Rule in Shelley’s Case (see S48)

a. Rule in Shelley’s Case: If a life estate is given to a party, and the same instrument creates a remainder in the life tenant’s heirs, the remainder vests in the life tenant (then merger)

i. This was abolished in CA in 1872 and is dead in most jdxs. 

ii. Ex: O to A for life, then to A’s heirs. ( AVR vests in A, O’s reversion is destroyed, and A has FSA.

1. Rule in Shelley’s Case only applies if its in the same instrument and it’s a life tenant.  

b. 1) RSC only applies to a transfer in RP

c. 2) RSC only applies if the interest in the transferee is freehold.  

i. Ex: O to A for 10 years, then to A’s heirs ( RSC doesn’t apply

d. 3) The FPI in the heirs must be a remainder

e. 4) the FPI to the trasferee’s heirs must be in the same instrument

f. 5) For RSC to apply, both interests must be either legal or equitable

g. 6) The presence of an intervening estate between the life tenant and remainder in life tenants heir s does not prevent application of RSC

i. Ex: O to a for life, then to B for life, then to A’s heirs ( A has LE, and remainder however no merger b/c intervening estate prevents it. 

h. 7) RSC is rule of Law not construction.  ( Intent is irrelevant

i. 8) RSC only applies if “heirs” is used in the “technical sense” (generally heirs at law)

i. This is an issue of construction.  ( threshold issue of construction as to whether O intended to use “heirs” in technical sense. 

18. Rule Against Perpetuities 

a. RAP: No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.

b. If the interest violates RAP, it is void from the moment it is created. 

c. *If you can come up with 1 possible scenario, no matter how implausible, where the interest could vest, but only after the lives in being + 21 years, the interest is void.

d. Destructibility Rule and RAP—

i. In a destructibility jdx, chances are that RAP will not be violated when dealing w/ a contingent remainder b/c it is destroyed if it’s not yet vested when the prior estate ends. 

1. Ex: O to A for life, then to A’s first son to reach 25.  A has a son, age 10.

a. ( S10 has a CR subject to RAP and Destructibility Rule.  ( S10 doesn’t work as ML (Kill S10, and A, afterborn S reaches 25, more than 21 years later)

b. Use A as ML ( in Destructibility jdx, it must vest if at all as soon as A dies. ( VALID 

2. If the interest were in a trust, or O to A for life, then one day after A’s death to A’s first son to reach 25 ( VOID b/c Destructibility rule doesn’t apply. 

e. Purpose of RAP: To clear title

f. Scope: RAP applies to: 

i. 1) Contingent remainders

ii. 2) Executory Interests

iii. 3) Vested remainders subject to open (partial divestment)

iv. 4) Powers of Appointment (2 separate analyses- a) the power itself; b) the interest that is the subject of the power)

g. Vesting—

i. Executory Interests: Can only best when they become possessory

ii. Contingent Remainders: Can vest before they become possessory. 

h. RAP in CA timeline

i. 1) CL Rule

ii. 2) 1963-1970: §715.8 defines “vested” as were there people in existence who together could covey FSA

iii. 3) ’70 ballot measure eliminates RAP from state constitution, but replace by §715 which is statutory RAP. 

i. RAP is a rule of law, not construction—applies notwithstanding O’s intent

j. Ambiguities: where there are 2 alternative constructions, one under which the interest would be void, the other valid ( construe in favor of validity. 

k. Equitable Approximation Doctrine: If there is a violation of RAP, you can go into ct and ask that the interest be redrafted so it doesn’t violate RAP.  This is statutory. 

l.  Vest or Fail: The interest must vest or fail w/ in the RAP period so that it will not survive it.  However it doesn’t necessarily have to vest. 

m. Effect of Power to Destroy: where there is a power to destroy the interest, the RAP period doesn’t start running until that power is gone (e.g., as w/ revocable trust, doesn’t start to run until it becomes irrevocable)

n. Measuring Lives: Must be a human life, not a turtle, corporation etc. 

o. Possibility vs. Probability: If there is any possibility that the interest will vest 21 years after the ML ends, that person cannot be used to validate the interest (the ML doesn’t “work”).  It doesn’t matter how highly improbable the scenario is.

p. Rules:

i. Unborn Surviving Spouse Rule: It’s possible to marry someone who isn’t alive at the time the interest is created (who isn’t a life in being)

1. Applies to both widows & widowers

ii. Fertile Octogenarian Rule: Everyone is presumed capable of having children

iii. Gestation period: Children who are conceived but not born within the RAP period ( interest is still valid

iv. Powers of Appointment—

1. General vs. Special—

a. General Power: can appoint to self or creditors 

b. Special Power: Any other type

2. Two basic types of powers—

a. General Power Intervivos: This is so broad that it gets special treatment under RAP.

i. To be valid under RAP, general intervivos power must be:

1. 1) Acquired, if ever during the RAP period 

 


AND

2. 2) Exercisable within the RAP period

a. If both are not met, power is VOID.

i. 1) Will it be acquired, if ever, in the rule period? 

ii. 2) Can it be exercised in the rule period

iii. ( if either are “no” ( general power IV VOID.

b. Special powers, or general power testamentary: No special treatment. 

i. To be valid under RAP, non-general intervivos power cannot be exercised outside the RAP period.  

1. ( (Can it be exercised outside the period? if NO ( VALID)

2. If the PoA is VOID, so is any FPI created thereby.

3. FPI created by exercise of PoA—

a. If by general intervivos power: FPI is VOID if it can vest outside the rule period. ( RAP period begins running upon exercise of power

b. If by any other type of power: RAP period begins to run when power is created, NOT when it’s exercised. 

i. (
 Must go back to the creation of the power

4. After Developed Facts Doctrine: Allows consideration of facts occurring after the special PoA is created, but before it is exercised if they help establish that RAP is not violated.

a. Must still find ML in being when power was created. 

i. Only apples to testing of exercise of power (only applies to save the appointment).

q. Class Gifts—

i. All or Nothing Rule: Class gifts are treated as a gift to the whole class.  It’s either all valid or all void.  If the interest can vest after the period for 1 group member, it’s void as to all members. (One bad apple spoils the bunch) 

ii. Severable Subclasses: Some gifts can be broken into several class gifts.  If so, each is analyzed separately.  Only the offending ones are void

iii. Class Closing Rules: When class closes (rule of convenience) the interest is vested, and any additional would be class members get nothing.  This may save an otherwise void gift. 
1. ( Vested remainders aren’t subject to RAP.  Vested remainders subject to partial divestment (subject to open) are subject to RAP.

a. Under Rule of Convenience, when the first class member is entitled to distribution, the class closes. 

r. Method of Analysis—

i. 1) Is the interest an FPI?

1. What type

a. Is it subject to RAP?

ii. 2) Void / Valid under CL RAP

1. If valid, end analysis

iii. 3) If Invalid, look for ways to salvage 

1. Charitable exception

2. Destructibility rule: if it’s a CR in destructibility jdx, it’s saved

3. CA variations 

a. Alternate 60 year period: For commercial trxs, starts to run when the interest is created.  Asks whether there is any way the interest can vest more than 60 years later. If no ( then valid 

b. Equitable approximation: Ct can rewrite the document. 

i. Don’t apply on exam unless prompted

s. Create, Kill, Count—

i. 1) Create someone in whom the interest can vest, but only after the perpetuities time period. 

ii. 2) Kill everyone who was alive at the time of the conveyance

iii. 3) Count 21 years.

1. If it is conceivable, however improbable, that one of the parties created can claim possession, BUT ONLY AFTER the lives in being plus 21 years have expired, then the interest is void.  

19. RAP Hypos (S54)—

a. 1) A by will to wife B for life, then to such of A’s lineal descendents as are alive 50 years after the date of his wife’s death.  At A’s death, he has 1 child, C

i. FPI is an EI ( 50 year gap

1. A: A is dead already

2. B: Doesn’t work b/c it can only vest 50 after B is dead

3. C: doesn’t work b/c it’s lineal descendants, which are infinite

a. C has child; dies. C1 reaches 50 more than 21 years after C dies. ( VOID

b. 2) A to B so long as used for SFR, then to A & heirs. 

i. This is Fee simple determinative / possibility of reverter ( Not subject to RAP ( VALID.

c. 3) A to B & heirs…

i. a) A to B & heirs, so long as used for SDR, then to C

1. C has EI ( condition could be violated more than 21 years after MLs end ( VOID

2. Resulting estate: Automatic forfeiture ( B has FSD and A has PR.

ii. b) A to B & heirs, but if used for other than SFR, then C or successors may terminate the estate and take possession 

1. C has EI ( could vest after RAP period ( VOID

2. Resulting estate: Optional forfeiture ( B has FSA, A has nothing. 

d. 4) A to B & heirs until Malibu becomes an incorporated city, then to C.  Malibu becomes incorporated in 1989.

i. Created before 1989 ( C has EI ( ( VOID b/c it could incorporate any time. 

ii. Created after 1989 ( C has EI ( VALID b/c its already vested.

e. 5) A to B for life, then to 1st child of B, whenever born, who becomes a lawyer.

i. a) At creation, B is alive, has 3 children, no child is a lawyer yet. 

1. A: child could become lawyer more than 21 years after death

2. B: same

3. 3 Kids: have B4, 3 other kids die, B4 becomes lawyer more than 21 years after 3 kids die.  ( VOID

ii. b) At creation, B is alive has 3 children, 1 is already a lawyer. 

1. Child who is already lawyer has AVR ( Not subject to RAP ( VALID

iii. c) At creation, B is alive, has 1 child who graduated top of class, took bar review, took bar and has uncle grading paper who knows the exam number

1. VOID ( probabilities irrelevant ( kid could fail, die etc, and another kid becomes lawyer outside RAP period

f. 6) A to B for life, remainder to first son of B to reach 25

i. a) At creation, B is alive w/ 2 sons, ages 10 and 12.

1. CRs ( subject to RAP ( S3 is born; B, S1, S2 die; S3 becomes 25 more than 21 years later ( VOID

2. In destructibility jdx ( CR must vest or be destroyed when B dies ( VALID

ii. b) At creation, B is dead, leaving 2 year old son

1. B is dead ( Can’t have after born children ( Son is ML ( CR must vest, if at all, w/in Son’s lifetime ( VALID

g. 7) A to B for life, then to children of B for life, and upon death of last surviving child of B, then to such of B’s grandchildren as may then be living. 

i. a) At creation, B is alive w/ children

1. B: has a PPE ( no RAP issue

2. Remainder to B’s children: must vest at B’s death ( VALID

3. CR to B’s grandchildren: B has after born child; everyone dies; after born child has grandchild more than 21 years after everyone dies (e.g., has son 30 years later). ( VOID

ii. b) At creation, B is dead, with living children, but no grandchildren

1. B cannot have after born children, B’s children cannot have grandchildren more than 21 years after their deaths (they are the MLs) ( VALID

h. 8) A by will in trust to pay income to B for life, remainder to such children of B that reach 21.  At creation, B is alive w/ 2 children, ages 10 and 20.

i. B has after born child, B and 10 and 20 year olds die.  ( after born child cannot reach 21 more than 21 years after B dies.  ( VALID  

i. 9) A by will to B’s grandchildren who reach age 21 

i. a) B is alive at A’s death, with children, but no grandchildren

1. B has ABC, B and other children die, ABC has child 30 years after they die ( VOID.

a. Not a CR so destructibility doesn’t apply

ii. b) B is dead at A’s death, leaving children, but no grandchildren

1. B cannot have ABC ( B’s children (MLs) cannot have grandchild more than 21 years after they dies ( VALID

iii. c) B is dead at A’s death, leaving no children, but a 5 year old grandchild. 

1. B cannot have ABC; grandchild is ML ( must vest or not w/ in his life ( VALID

j. 10) A to his grandchildren who reach age 21.

i. a) By will, and A leaves 2 surviving children, B and C.

1. B has grandchild; B dies ( the grandchild must either reach 21 or not w/in 21 years ( VALID

ii. b) By IV conveyance and A is living w/ 2 children, B and C

1. A has ABC; A and B and C die, ABC has grandchild 30 years after they die ( VOID

k. 11) A to B for life, then to such of B’s lineal descendants as are alive on January 1, 2010.


i. a) Created before January 1, 1989, but B lives until after January 1, 1989.

1. You can NOT consider what happens after the interest is created ( Fact that B lives past 1/1/89 doesn’t matter.  B/c the interest was created before then, and it’s a CR subject to RAP, it cannot vest until 21 years later ( measuring lives are irrelevant ( VOID

ii. b) Created in 1990

1. B/c there are fewer than 21 years until vesting, and it must either vest or not on 1/1/2010 ( Don’t need ML ( VALID  

l. 12) Creation of interest to vest and be possessory in the person who is A’s youngest lineal descendant at the expiration of 20 years from the day of death of the last survivor of all lineal descendants of M. Hubbard, who shall be living at the time of A’s death.   (M. Hubbard named by creator only b/c she was famous w/ many lineal descendants.  She nor her descendants have any interest)

i. a) Created by A’s will

1. OK to use 3d parties so long as the group isn’t so large as to make E of the deaths impractical to obtain. 

2. interest is created at A’s death ( VALID

ii. b) Created by A’s deed

1. After interest is created by deed, Hubbard has ABC (not a life in being); everyone else dies; the Hubbard ABC then dies more than 21 years after that ( VOID. (A dies and the ABC is the trigger)

a. This is misuse off savings clause

iii. c) Created by A’s will but eliminate the language “who shall be living at A’s death.”

1. Hubbard can have descendents infinitely ( VOID

a. No locked in date as the trigger; no lock on the group

iv. d) Created by A’s deed, but language changed to read A to B only, at expiration of 20 years etc. 

1. B is the ML ( VALID

m. 13) A to B for life, then to B’s children for their lives, remainder to C and heirs.  But if any of A’s descendants pays 1K to C before the end of any of these life estates, then remainder in fee to go to such descendant. 

i. Can be argued both ways.  

n. 14) A devises to his grandchildren who reach 21.  At A’s death, he has no child, but 7 months later, his widow has his child, B.  B marries and lives to age 60 and dies w/out children, but 7 months later B’s widow has his child C.

i.  Under Gestation Rule, B can be used as ML ( VALID ( Even though it vests in C slightly more than 21 years after B dies.  

o. 15) A deeds to son B for life, remainder to such of A’s grandchildren who reach 21.  At creation, B is alive and there are no grandchildren.

i. A has ABC; A and B die; ABC has child who reaches 21 more than 21 years after they die ( VOID

ii. Destructibility jdx: Must vest or be destroyed when B dies ( VALID

p. 16) A devised to B for life.  Then to B’s children for their lives.  Then remainder to B’s grandchildren.  At A’s death, B is 75 years old w/ 1 child

i. Fertile Octogenarian Rule: B has ABC; everyone dies; ABC has a child (grandchild) more than 21 years later.  ( VOID

q. 17) A devises to son B for life, then to B’s widow for her life, then remainder to B’s then living children.  At creation B is married to W. 

i. Unborn Widow Rule: B gets divorce; W2 is born; B marries W2; they have kids; B dies ( VOID

ii. Create: X, who A marries; Y, a child of B

iii. Kill: B 

iv. Count 21: After the LIB + 21, X dies, and the CR in A’s child vests.  ( VOID.

1. In CA §715.7 abandons the unborn widow rule.  ( All spouses of B are considered lives in being regardless of when they are actually born

r. 18) 1960: A transferred in trust to pay income to B (then 25) for life, and after B’s death to pay income to B’s surviving spouse (B was married to C at the time) for life, and on death of survivor of life beneficiaries, to distribute corpus to the then surviving lineal descendants of A per capita.  C died in 1980.  B married D in 1982 (who was then 20).  B died 1992

i. Unborn Widow Rule:  Here actual dates / same as 17  

1. D was born 1962 ( not a LIB at creation in 1960 ( A has child ( A&B die; after LIB + 21, D dies ( VOID at CL; 

2. VALID in CA

s. 19) A to B for life, remainder to B’s children for their lives, reminder to C in fee

i. Grant to B’s children: B is the ML ( VALID

ii. Gift to C: C has an AVR ( not subject to RAP

t. 20) A to his descendants who are born within 21 years after A’s death. 

i. A is the ML ( VALID

ii. If intervivos ( VOID

u. 21) A by will to such of A’s descendants that are living 21 years, 9 months after B’s death.  A leaves 1 lineal descendant, B. 

i. Only actual gestation is w/ in the rule ( VOID.  

v. 22) A by will to B for life.  Then to B’s children, who are living at A’s death, for their lives.  Then remainder to B’s grandchildren through said children (living at A’s death).  At A’s death, B is 75 years old w/ 2 children. 

i. Gift to B’s children: VALID

ii. Gift to B’s grandchildren: Although B is still alive at creation, and could have more children under the fertile octogenarian rule, because the only grandchildren who can take are those who are lives in being at creation, their interest is VALID

w. 23) A has a rock quarry which will be exhausted within 4 years if worked at the customary rate.  

i. a) A devised in trust to be worked until exhausted, then sell and divide proceeds among A’s issue then living (when exhausted)

1. We don’t know when it will be exhausted (maybe more than 21 years after all MLs have ended)  ( VOID

ii. b) A devised in trust to be worked for 20 years or until sooner exhausted, then immediately sell and divide proceeds among A’s issue then living (at the end of 20 years or when exhausted)

1. Savings clause / time limit w/ in RAP period ( not possible to vest more than 21 years after LIBs ( VALID.

iii. c) A devised in trust to be worked until exhausted, then sell and divide proceeds among A’s children then living (when exhausted)

1.  A’s children are the only potential takers.  If they are the MLs, it cannot vest in them more than 21 years after they die.  Whether exhaustion can occur outside the period is irrelevant (not “issue”)

a. Wouldn’t work if by deed (I think) b/c A could have an ABC

x. 24) A owns RP subject to a 10K trust deed (mortgage), principal payable at 2K per year.

i. a) A devises in trust, to collect rents and pay mortgage from rents and when paid off, to transfer to issue of A then living. 

1. Possible for debt to be paid off more than 21 years after LIB (Also, its issue, so ABCs); creditor could extend the time to pay ( VOID

ii. b) A devises in trust, to collect rents and pay mortgage and when paid off, to transfer to A’s children then living. 

1.  B/c A is dead at creation, and its children, not issue, and b/c children must be LIBs, the mortgage must be either paid off or not w/ in their lives (vest or not) (children are the MLs) ( VALID

y. 25) A devised the residue of his estate to the Officers of his Elks Lodge who are in office at time of distribution of his estate. 

i. Distribution Contingency Problem: Closing probate could theoretically be delayed beyond 21 years after A dies.  ( VOID under traditional CL rule

ii. Taylor Rule in CA: If there is an unreasonable delay in closing probate the ct will consider all interests vested as of the date probate should have closed.  

1. Taylor rule never applied to RAP however. 

z. 26) A devised to B, her grandmother, provided she survive distribution of A’s estate.

i. B is used as her own ML.  She takes during her life or not at all ( no Distribution Contingency problem. 

aa. 27) A devises in trust, the trust to terminate at 12:00 noon on the day 5 years after the date upon which the order distributing the trust property to the trustee is made by the probate ct, and distribution per capita to the then members of the LLS faculty. 

i.  Distribution Contingency problem ( VOID (Lucas v. Hamm)

ab. 28) A leases to B for 10 years, the term to commence upon completion of a building, commencement and completion of which is to be prosecuted w/ due diligence

i. Split authority: There is same distribution contingency problem

1. Haggerty v. Oakland (lease violates RAP b/c commencement dependent on completion of building) (  VOID

2. Wong v. DiGrazia (lease valid even though commencement dependent on completion of building b/c circumstances showed that building was to be completed w/ in reasonable time which was less than 21 years.) ( VALID

ii. US RAP: ?

ac. 29)  

i. a) A to B alone the option to purchase for $50K at any time

1. Options: In most jdx, subject to RAP (where K is subject to RAP).  

2. B is the ML; cant be exercised after B dies ( VALID

a. Fixed price options raise issue re restraint on alienation—Option to purchase w/out time limit hinders ability to sell. (later)

ii. b) A to B (and successors) the option to purchase for 50K at any time. 

1. B doesn’t work as ML b/c it could be exercised by his successor more than 21 years after he dies. ( VOID

iii. c) A to B in fee, subject to option in A to repurchase for 50K.

1. If considered as option to purchase ( VOID

2. If considered as power of termination reserved in A ( VALID

a. Most likely VOID 

iv. d) A to B (and successors) a lease for 65 years, with option to purchase for 50K during the lease term.

1. Lease Option Exception: Where an option is exercisable only during the term of the lease, it’s not subject to RAP. 

2. ( VALID

v. e) A to B (and successors) a lease for 25 years, with option to renew or extend 

1. VALID under lease option exception; except option to renew rather than purchase 

ad. 30) A to B certain land, reserving to A and successors all minerals and the right to mine, provided however, before any mining takes place, if A or successors shall pay to B or successors 10K, thereupon full fee title shall vest in A and successors.  

i. Easement / profit: Not subject to RAP

ii. Option to Repurchase: VOID ( could be exercised beyond RAP period

1. Maybe argue PT? 

2. 1963-1970 §715.8: interest was “vested” if FSA could be conveyed from people in existence. 

ae. 31) A to B and successors and assigns under an installment land K.  A retains legal title until paid in full. 

i. 2 different possibilities 

1. VOID ( B/c the LSK could be paid off after the RAP period (even if K says shorter b/c it could be extended) and conveyance of title occurs after RAP

2. VALID ( If buyer is considered to get equitable title at execution of K and that is the true nature of the K and the seller’s retention of legal title is no more than a security interest.  

a. Likely VALID in CA

af. 32) A devised ($ in trust) to B for life, then B’s children for their lives, then principal to A’s residuary legatee (X) if he should then be living, but if not, to the heirs of A’s residuary legatee (X).  X is alive at A’s death. 

i. Gift to B’s children: No problem b/c it vests upon B’s death and B is ML ( VALID

ii. Gift to X: Is a CR b/c there is condition precedent of X’s survival; X is alive at creation ( X is ML ( vests before he dies or not at all ( VALID 

iii. Gift to X’s heirs: Is alternate CR b/c condition precedent that X die first.  The CR will vest when the heirs are ascertained (at X’s death.) ( Vesting is immediately upon X’s death ( X is the ML ( VALID

ag.  33) A in trust, income to A for life, then income to A’s children, then principal to A’s grandchildren, reserving to A the power to revoke the trust.

i. Power to Destroy / Postponed Commencement of the Rule Period: While A has the power to revoke the, FPIs are screwing up title.  ( RAP period only starts when A dies. 

1. ( A’s children are valid MLs (b/c A cant have ABCs after he dies) ( Cant vest in grandchildren more than 21 years after children die ( VALID

a. W/out reservation of power to revoke, this would be void.

ah. 34) 

i. a) A to B charity, but if cease to use for hospital purposes, to C charity.  

1. Shifting EI ( charity to charity ( Charitable exception ( VALID

ii. b) A to B charity, but if cease to use for hospital, to nephew C. 

1. No charitable exception ( VOID

iii. c) A to nephew B, but if cease to use for SFR, to C charity.

1. Charitable exception doesn’t apply ( VOID

a. Good argument that it should apply, b/c it’s going to a charity. 

ai. 35) A devised ($ in trust) to B for life, then to B’s children for their lives, then principal to such of B’s grandchildren as the oldest child of B shall appoint.  B had no children at creation.  B’s oldest child, born after A’s death, appoints during B’s life to X, a grandchild of B then living. 

i. Power of Appointment: Special PoA ( Can it be exercised beyond the rule period? ( B has after born child; everyone dies; 21 years pass; ABC exercises power ( VOID

ii. Appointment to X:  B/c the power is void, the appointment is also VOID

1. After developed facts doctrine only applies to test the power, not the appointment. ??

aj. 36) A devised ($ trust) to B for life, then to children of B for their lives, then principal to such person(s) as the oldest child of B shall appoint.  B had no children at creation. 

i. Power of Appointment: General power intervivos.  ( will it be acquired, if ever in the rule period? ( Yes; Can it be exercised /w in the rule period ( Yes. ( VALID

1. More favorable treatment than in 35.  

ak. 37) A devised to child B for life, and 

i. a) a General Power of Appointment exercisable by deed or will in 1st child of B (unborn)

1.  General power intervivos ( 

a. Will it be acquired, if ever in the rule period? ( Yes (B’s kids right away as soon as B dies); 

b. Can it be exercised /w in the rule period ( Yes (if child so chooses). 

i. ( VALID

ii. b) A Special Power or General Power Testamentary in 1st child of B (unborn)

1. Special Power: Can it be exercised outside the rule period? ( Yes (B has ABC; B dies; ABC exercises power more than 21 years later) ( VOID

al. 38) A devised to B for life, remainder to issue of B such as B might appoint.  C, child of B is born after A’s death.  Appointment to C for life, remainder to C’s children. 

i.  This is a Special power of appointment ( 

1. Power itself: Can it be exercised outside the rule period? ( No ( VALID

2. The appointment to C for life, remainder to C’s children: RAP period starts to run at the creation of PoA for special powers.  A’s death is the moment of creation 
a. C’s Life Estate: VALID b/c it vests immediately when B dies

b. Remainder in C’s children: C is not a life in being; C can have children more than 21 years after B dies.  (  VOID

i. *Must find a life in being when the Special PoA was created

ii. a) C is born before A dies

1. C would be ML for C’s children ( CR in C’s children VALID

iii. b) If B were given general power testamentary? 

1. Same result.  Rule period starts when at A’s death.  (only general power intervivos gets special treatment)

iv. c) If B were given general power intervivos


1. Testing the power: 

a. Will it be acquired in the period: Yes

b. Can it be exercised in the period: B is a ML, can exercise in his life ( Yes

i. ( VALID

2. Testing the appointment:

a. Rule period doesn’t run until EXERCISE ( CR in children is VALID. 

v. d) If C dies before B dies (If C is dead when B exercises)

1. After developed facts doctrine: C’s children are lives in being, they cant take after their own deaths ( VALID. 

am. 39) W devised to H a general power testamentary.  H died 3 months after W, his will exercising the power as follows: in trust, income to H’s children for life, the trust to terminate on death of last survivor of children and grandchildren living at the time of H’s death, and distribution per capita to H’s great-grandchildren.  All children and grandchildren that were alive at H’s death were alive at W’s death. 

i. General power testamentary ( No special treatment ( RAP period begins to run from creation of the power (when W dies).  ( Appointment VOID on its face.

ii. After Developed Facts Doctrine: The appointment is saved b/c no additional grandchildren were born after W’s death but before H’s death.

1. The savings clause would be appropriate for H’s own property?

an. 40) A devised ($ in trust) to B for life, then to B’s children for their lives, the principal to B’s grandchildren.  C1 was born to B before A died.  C2 was born to B after A died. 

Class Gift—

i. Gift to B’s children: No problem b/c they take no later than B’s death ( VALID

ii. Gift to B’s grandchildren: B/c C2 was not a life in being, and could produce grandchildren more than 21 years after C1 (a live in being) dies, the gift to ALL the grandchildren is VOID

1. Destructibility doesn’t apply here (trust)

ao. 41) A devised ($ in trust) to B for life and then to B’s children who reach age 25.  Four children of B, all under 25 were living at the death of A. 

Class Gift—

i. Gift to B’s children: B could have an after born child and then die.  The ABC may then reach 25 more than 21 years later.  Entire gift is void (
1. Destructibility doesn’t apply here (trust).  Were this not a trust, all kids not 25 at B’s death would lose their interest and it would be VALID.

ap. 42) A devised 1K to each child of B who reaches the age of 25.  4 children of B were living at the death of A, all under 25.

i. Specific Amounts: the gifts are severable, analyze each separately. They are severable. 

1. VALID. Each child is his own measuring life. 

aq. 43) A’s will directs income from a trust to be paid to his grandchildren. 

Class Gift—

i. People who are not mentioned in the document can be used as MLs.  A is dead and cannot produce after born children.  A’s children are necessarily LIBs, and cannot produce grandchildren more than 21 years after they die ( VALID

ar. 44) A’s will creates a trust w/ income to B for life, remainder to B’s children living at the time of B’s death who attain age 25.

i. a) At A’s death B is dead leaving children, 2 and 5 years old. 

1. VALID, children are in existence at creation; and B is dead, so he can’t have more children( Their own MLs. 

ii. b) At A’s death, B is alive, with children 2 and 5 years old.  

1. VOID.  B is alive, could produce ABC, then everyone else dies, the ABC reaches 25 more than 21 years later. 

a. Destructibility: Would be saved if not in trust

as. 45) A devised in trust, income to A’s grandson, B for life.  At the death of B, corpus to be distributed to B’s brothers and sisters who reach 25.

i. a) B’s parents survive A

1. VOID as to entire class.  Parents could produce ABC who reaches 25 after all other side. 

ii. b) B’s parents predecease A

1. VALID.  Children are their own MLs. 

iii. c) B’s parents survive A, but the gift is limited to brothers and sisters who are live at A’s death.  

1. VALID b/c of savings clause. Any after born children aren’t part of the gift. 

at. 46) A devised to his grandchildren (who are sons and daughters of A’s 2 daughters) who reach 25.

i. a) Daughters of A predecease him.

1. VALID b/c no after born grandchildren can be produced.  The GCs are their own MLs. 

ii. b) Daughters of A survive A

1. VOID.  Daughters can produce ABC who vest after rule period

iii. c) Daughter #1 predeceases A, leaving children, but daughter #2 survives A. 

1. VOID. One bad apple spoils the bunch. 

iv. d) Gift to 1/2 to grandchildren through Daughter #1 and 1/2 to grandchildren through Daughter #2.  Daughter #1 predeceases, and Daughter #2 survives. 

1. Severable subclasses: 

a. Gift through Daughter #1 ( VALID

b. Gift through Daughter #2 ( VOID

au. 47) A devised land to son B for life, then to B’s children (A’s grandchildren) for life, and at death of each of B’s children (grandchild), his or her respective share was to pass to his or her issue (primarily great-grandchildren) forever.  B had 2 children (A’s grandchildren) prior to A’s death and 2 thereafter. 

i. Severable subclasses: Per Stirpes gift is severable as a separate gift (per capita is not)

1. Gift through A’s grandchildren alive at A’s death: VALID b/c they are LIBs

2. Gift through after born grandchildren: VOID 

ii. Alt.) Suppose gift on death of B’s last surviving child in equal shares to A’s great-grandchildren. 

1. VOID as to all. Per capita ( a single class. 

av. 48) A devises to such children of B as reach 25

i. a) B is alive at A’s death and has 3 children, ages 25, 10, and 5. 

1. VALID.  B/c the 25 year old can take possession now, under the rule of convenience, the class is closed to any after born members.  The 10 and 5 year olds are their own MLs

ii. b) B is dead at A’s death and has 2 children, ages 1 and 5

1. VALID.  B is dead, so there can be no ABCs.  The 1 and 5 year old are their own MLs

iii. c) B is alive at A’s death and has 2 children, ages 10 and 5. 

1. VOID. B is alive and can produce ABCs and the class remains open

aw. 49) A devises in trust to B for life, then to such children of C as reach age 25.  Children of C are alive at A’s death. 

i. a) C is dead at A’s death

1. VALID.  C is dead and no after born children can be created 

ii. b) B is dead and a child of C has reach ed 25 at A’s death

1. VALID. Rule of convenience, the class is closed.

iii. c) B and C are alive, and child of C has reached 25 at A’s death 

1. VOID. B/c B and C are live, after born children can be produced.   Rule of convenience does NOT apply b/c B is still alive. 

a. 25 year old still has a vested remainder subject to open 

20. Uniform Statutory RAP (USRAP)

a. Adopted in CA 1/1/92

b. A non-vested interest in property is invalid unless it complies w/ one of the following:

i. 1) The Common law rule: When the interest is created, it is certain to vest or terminate no later than 21 years after the death of an individual then alive. 
ii. 2) 90 year Wait & See: The interest either vests or terminates w/ in 90 years after its creation 

iii. 3) Reformation / Equitable Approximation: Reformation is available, but only when it becomes “necessary.”  Necessity only arises until the end of the 90 year alternate.  (Could be earlier where member of class is entitled to share before 90 years.)

1. If it complies w/ CL, the interest is void from the start.  If it doesn’t, it may be saved under wait and see, but it remains uncertain (title problem.)  Can be redrafted by the court but you must wait first.  ( Best to comply w/ CL.

c. Unborn widow / widower deemed life in being: A person described as the spouse of a life in being is also deemed a life in being—even if the described spouse is not in fact alive when the interest was created. 

d. Potential Posthumous Births Disregarded: Possibility of a person having a child after the person dies is disregarded in determining the validity of a non-vested interest. 

i. Ex: A to B for life, then to B’s children who reach 21.  

1. B leaves pregnant wife, kid reaches 21 after the period ( Saved under gestation period rule (part of CL)

2. Embryos might be frozen, and B could have child after he is already dead ( Ignore that possibility under USRAP.

e. Non-Donative transfers: Generally a non-vested interest arising form a non-donative transfer (where there is valuable consideration) is excluded from USRAP.  Thus, most commercial trxs are excluded. 

f. Lease w/ term to commence in future: A lease to commence at a time certain or upon the happening of a future event becomes invalid if it’s term doesn’t actually commence in possession w/ in 30 years after its execution. 

i. 30 year wait and see (not really part of USRAP but another statute)

g. Charitable / Governmental Exclusion: A non-vested interest in a charity or govt. entity is excluded if the preceding interest is a charity or govt. entity. 

21. Restraints on Alienation

a. CL Rule Against Restraints on Alienation: Direct restrictions on transferability prohibited

i. To determine whether a restraint should be unenforceable, the ct looks at 2 things:

1. 1) Type of property interest restrained.  There is a spectrum—

a. 1) Fees: Most protected 

b. 2) Life estates: There are legitimated reasons to prohibit transfer of LE (e.g., given to a family member)

c. 3) Tenancies: Not subject to rule against restraints on alienation ( (could prohibit assignment / subleasing in the lease K)

2. Type of restraint imposed—

a. 1) Disabling: Prohibiting transfer (most disfavored)

b. 2) Promissory restraint:  A promise not to transfer.  Where P sues to enforce by specific enforcement, its disabling, but if P sues for damages, transfer is not blocked; but is discouraged (this is middle option)

c. 3) Forfeiture restraint: Least disfavored b/c it was considered a mere transfer.  (Opposite approach as w/ defeasible fees)

ii. By considering these factors, you can come up w/ some prediction as to whether a clause is enforceable or not. 

b. Cal. Civ. Code § 711:  Conditions restraining alienation, when repugnant to the interest created, are void (question is whether it’s “repugnant”)

i. In CA, unreasonable economic restraints, as well as direct restraints are illegal.  

1. Analysis: The ct is to look at the justification for enforcement of the restraint and the quantum of restraint and determine whether it is reasonable given the circumstance.

2. Wellenkamp case: Held that due on sale clause in TD on RP securing promissory note was unenforceable unless the lender can show that enforcement is reasonably necessary to protect against impairment of security / risk of default.  (It’s unreasonable where the justification is just to raise the rate to market)

a. Wellenkamp is preempted by federal law

ii.  Commercial leases: Rule against restraints on alienation applies to commercial leases. 

1.  Kendall case: Extends holding of Wellenkamp to include commercial leases ( Apply reasonableness standard to provisions restricting assignment, subleases.  (CL rule didn’t even apply to tenancies)

a. Hasn’t been held to apply to residential leases.  Ct likely would?

i. Legislation gives safe harbor language


c. Options to Purchase: Long-term right to purchase may be considered an illegal economic restraint on alienation. 

i. 2 possible ways to look at it:

1. 1) Its an illegal restraint on alienation

2. 2) It’s the optionee’s problem 

d. Subsidized Housing Ownership: Programs to help public safety EEs live where they work include resale restrictions which are direct restraints on alienation.  They are generally upheld b/c the programs wouldn’t work otherwise.  

i. Ex: Vegas developers put 3 year lock down to prevent speculation ( maybe legal?

PAGE  
1

