PROPERTY OUTLINE

Overview
Property: Land (real), ideas (intellectual), chattels (personal)
Property: interest in something as related to the world at large; relationship among people with respect to item
When you own something, what does that mean?
1. a right to use it yourself
2. a right to exclude others
3. a right to alienate (sell, gift, lease, dispose)
4. a right to keep others form alienating it
Why do we have property rights?
· Economic Theory – incentive to increase value (you know it’s yours)
· Preserves peace & creates stability (state has an interest in this)
· Moral Theory (Locke) – morally right that you should get what you work for

First In Time
I. Acquisition by Discovery
- Principle of Discovery: discovery gives title to the government
	Original inhavitants rights impaired
	During American Revolution, title passes from Britain to the U.S.
	States ceded Indian territory to U.S. 
		- most landowners trace title back to grants from U.S. 
	Johnson v. M’Intosh (Indians) (Discovery)
· P’s claim land by grants from Indians; D’s acquire same land from government
· Held: D’s have claim; the relevant first is Discovery (not first purchase, ownership, or possession)
· what does Johnson tell us about property? – legally protected expectation of being able to draw a certain advantage from the thing in question (expectation comes from the law)
· gives individual right to call on gov’t to protect ability to exercise control over a resource	
- Title of Conquest: acquired and maintained by force/conquest prescribes limits
- Occupancy Theory (Principle of First in Time): the notion that being there justifies ownership rights
- Labor Theory (John Locke): every man has a property in his own person – this extends to labor of his body – thus, what he uses out of nature with labor is also his
- Law of Accession – when one person adds to the property of another by labor alone
	Haslem v. Lockwood (Poop) (law of accession)
· P rakes manure into heaps to carry away the next day; D finds heaps and takes them 
· Held: for P; originally belonged to owner of animals, but was abandoned; abandoned property belongs to first occupant (P enhanced with his labor)

II. Acquisition by Capture
Pierson v. Post (the fox) (capture)
· Post hunting a fox all day (on unpossessed land); at the last minute Person (knowing about Post) caught and killed the fox and took it for his own
· Held: You acquire possession of a wild animal when you kill it, catch it, or mortally wound it; Post did neither of these
· brightline rule – for the sake of predictability and certainty (policy)
· if had been on owned land, right to owner of land
· Dissent: goal of killing foxes would be achieved better if rule was based on “reasonable prospect of capture” 
· Fuzzy standard/rule – what is reasonable?
· Response to dissent: reasonable capture won’t get most amount of foxes killed
· Hypo: today there’s a bounty on coyotes; D scares a coyote away on purpose right before bounty hunter about to kill coyote
· Up until the 20th century same rule of capture for oil/gas as for wild animals

Subsequent in Time
III. Acquisition by Find (personal property)
· arises when property is owned by a true owner, but don’t know who it is
Armory v. Delamirie (chimney sweep boy) (finders)
· chimney boy finds jewel and takes to a jeweler to have it valued; D offers $, but refuses to give back actual stone, even when boy decides he wants it back
· Held: Jewel should go to chimney boy bc first finder; D owes highest potential value of the jewel 
· value of P’s interest: value of jewel reduced by the probability that the true owner will return
· impossible to value this, so gives benefit to injured party (switches burden of proof to D in this case)
· Rule: Finder prevails against everyone in the world, except the true owner
· Policy: Why should we protect first possession?
· Preserve peace & order in society (economically, efficiency & morality)
1. Don’t want to clog courts
2. clarity
3. Don’t have to keep records of what is owned (a lot easier to prove being a prior possessor)
4. Time and money would need to be invested in keeping property
5. Property could be put back into market
· More likely to get it back to the true owner
· Allows for bailments arrangments (gives property to someone for a ltd. Purpose)
· can be informal, rather than always formal
Trover – common law action for money damages resulting from D’s conversion to his own use of a chattel owned/possessed by P; subjected to a forced purchase
Subrogation – F1 loses a watch he had previously found; it is then found by F2; FI sues F2 and will win (first finders have rights over subsequent finders)
· if true owner shows up and demands value from F2, then F2 can recover the value of the item from F1, the person who sold the “found” item to him
· F2, having paid back true owner, stands in and gets true owner’s rights can now go after P
Finder’s Rights: 
	1. Lost: entitled against everyone except true owner
	2. Mislaid: Finder generally not entitled
	3. Abandoned: Finder is entitled
	*Lost property to finder, mislaid property to locus owner

Hannah v. Peel (soldier’s brooch) (finders rights)
· Peel owns a house but never lives in it; during the war, it was used for soldier’s quarters; Hannah finds a brooch in the house and gives it to the police; police give it to Peel; Peel maintains his rights because he found it; Peel didn’t even know brooch existed
· Held: Brooch goes to the finder (P) unless true owner turns up; court’s thoughts unclear
· Follows Bridges v. Hawkesworth decision (honesty of soldier play a part?)

Bridges v. Hawkesworth (floor money) (finders rights)
· Traveler finds money on floor of public shop; asks shopkeeper to watch over it until owner appears; owner never comes; Traveller wants money back from shopkeeper
· Held: Traveller gets money because he found the money, which was never in the custody of the shopkeeper or under protection of his house
South Staffordshire Water Co. V. Sharman (mud pool rings) (finders rights)
· Sharman (employee) finds rings in bottom of pool while working; Company holds that they are entitled to the rings
· Held: Sharman obtained them for his employers (has no claim of title)
Elwes v. Brigg Gas Co. (dug up boats) (finders rights)
· landowner leases property to gas co, which digs up a valuable boat
· Held: Boat is property of land owner, even though land owner didn’t know about it
· if item found in or under or is attached to property, then goes to locus owner
McAvoy v. Medina (barber shop pocketbook) (finders rights; mislaid property)
· Customer at barber shop finds pocket book left behind on table; P gives it to barber to hold on to for original owner; true owner never shows; P wants pocket book back from barber
· Held: Property is mislaid, not lost; therefore, barber has right to property as shop owner (duty of the barber to take it and care for it until owner returns)
Hoel v. Powell - Hoels secure money for sheriff, who takes it in dept’s possession
· Held: goes to Hoels bc taking charge of the scene gave them finders rights

Employers and Employees – employees generally considered agent of employer
Jackson v. Steinberg - chambermaid finds money in dresser drawer in hotel
· Held: goes to hotel owner bc considered mislaid; maid has duty to deliver to her employer
Erickson v. Sinykin - money found by interior decorator in hotel
· Held: goes to decorator bc not employed by hotel, no duty to report to employer
Kalyvakis v. T.S.S. Olympia - ship steward finds money in public men’s room on ship
· Held: lost or abandoned, so does not go to owner of the ship – goes to finder

Treasure Trove – has to be buried and valuable (generally money, gold, silver, bouillon found in earth) 
· origin – groups (Romans) invaded England – would bury valuables when left in hopes of returning
· if abandoned – goes to finder, if treasure trove (lost) – goes to king 
· Now goes to British museums, who buy from finder at half price
· U.S. treats it like any other property (lost, abandoned, mislaid) – finder usually gets it
· Corliss v. Wenner – find gold coins; Wenner has right to coins (employer); rejects treasure trove law
· Benjamin – money found in airplane wing considered not “lost” but mislaid
· In Re Seizure case – mone in gas tank of a car; mechanic finds it – considered to be agent of car buyer

Popov v. Hayashi (Barry Bonds’ record setting home run ball) (finders rights)
· Popov catches Bonds’ record ball, but bc of crowd, loses grip on it; Hayashi picks it up and claims it as his own
· Held: Both men have superior claim to ball as against all the world (equitible division) – sell ball and split earning

Policy on Finders Rights (v. locus owner) – sometimes these policies conflict with each other
1. Finders Keepers
2. Returning property to the true owner – McAvoy true owner most likely to return where you left think you left it (retrace your steps); related to getting property back on the market; 
a. Counter: what if true owner doesn’t know if it is mislaid or lost?
3. Expectations of people – if buy property and find something there, expect to keep it; in public areas, the right moves to the finder
4. Prevent trespass/preserve public order – protects rights of locus owner (matters less in public property)
a. Counter: trespass can get things back on market (treasure hunter goes onto land and finds valuable communion cups
5. Rewarding Honesty/Luck (Hannah)

Finders Rights in CA:
· If you find something, turn property over to police  affidavit saying you found something  police publish notice if over $250  If true owner does not appear, finder gets it
· Employer/employee relationship

*Practice Exam: tell all the best arguments why found items should go to owner of the locus


IV. Acquisition by Adverse Possession (real property)

Another way to get property without buying anything, but Ownership actually changes, unlike Finders
- Can lose real property by lack of attention and seomeone else comes on makes use of it

3 Reasons for AP Development:
1. To protect rights of occupiers/users 
a. Earning Theory – AP ahs occupied the land and treated it as his own; protect productivity
2. To punish owners/focus on the owner: Cut off old claims from true owner of the land
a. Sleeping principle – penalizes negligent owner for “sleeping” on his rights
b. Has until Statutes of Limitations runs out to sue for trespass
2. Brings certainty to land title/clears up land titles
a. brings titles into conformity wth how land is actually being used
b. title in accordance with the way people have been occupying it (“you own where you’ve been”)
General Requirements for Adverse Possession:
1. Actual Entry giving exclusive posssession
a. must go into the land; SoL runs against a cause of action that triggers SoL
i. This starts the statute of limitations running
b. Must be exclusive: not there at some time owner/public at large is there
i. Tenant can never claim AP (no sharing or subservient power)
c. Policy: 
i. Consistent with earning theory
ii. Consistent with sleeping theory (owner has no cause of action until Adverse possessor enters)
iii. Consitent with third purpose: not inconstitent yet
1. Ramification: AP claim on to part he actually entered
2. Open and notorious - Must be open that you’re there
a. *Test: If owner had come and looked, would he have seen them?
b. The more permanent the improvements, the more open and notorious it is
c. I.e., Lutz requirement: substaintal inclusure, cultivated/improved – owner would be able to see
d. Exception: in case of minor encroachment along common boundary, true owner must have actual notice (not just if he looked test)
i. Policy: otherwise would put undue burden on true owner to constantly be surveying
3. Continuous for statutory period
a. Entry must be continuous, but doesn’t need to be constant – AP may come and go in ordinary course (earning and sleeping principles)
b. CA SoL = 5 years
i. Earning theory: see someone doning more than just doing something and then leaving
ii. Brings certainty to title
4. Adverse and under claim of right or title/color of title
a. Required when you don’t have color of title 
b. Intending to possess land himself, rather than being subservient
c. Title by Adverse Possession passes automatically (not required by court decision)
5. **Payment of taxes (Western States)
a. Statutory rule
b. Designed to protect property owners in the West
i. Gov’t owned a lot of land  need land to open up so Congress passed laws to encourage RRs to build
1. Railroads owned a lot of land; around 200 million acres (1860-1900) on both sides of the tracks (checkerboarded)
2. RR’s don’t want AP’s, so lobby for payment of taxes requirement, which is very difficult to meet
c. No notice goes to the true owner if someone else paying taxes
d. Sorensen: if paying taxes on wrong parcel (parcel mix up), then will count as taxes on property actually living on – shifts them over
e. Basically impossible to do this until 1992 when CA legislature passes Revenue & Code Taxation § 610
i. Form under penalty of perjury that says I’m AP-in this land  goes to tax assessor’s office and then sends AP the bill
ii. Only for the ENTIRE parcel – must possess whole, not part of property
f. For encroachments: can’t do this under §610 so in CA basically impossible
i. Visual Assessment Theory – assessor visually included encroachment in value of property, which means you’re paying taxes on it
ii. Purchase Price Theory (market value/sales price) – assessed value based off of what it was sold for (paying taxes on encroachment

Claim of Right Mental Intents:
1. State of mind is irrelevant (majority and California view)
a. Meets all three purposes
i. Rewards AP and brings certainty to title 
ii. Also punishes owner
2. “I thought I owned it”  (minority)
a. good faith possessor
b. **this is not the same as thinking no one owned it – that’s no state of mind
3. “I thought I did not own it, but intended to take it anyway” (minority, Maine)
a. Aggressive trespasser; Hostile – without the consent of the owner
b. Takes definition to the extreme; strange, doesn’t meet any of the purposes, and kind of encourages trespass
c. Sometimes require payment of market value to original owner if AP does occur

Color of Title
· AP thinks he owns the land pursuant to a deed
· AP has a deed/other written instrument that describes what he’s possessing, but turns out to be invalid
· Replaces Claim of Right (don’t need to look at mental state)
· What does this do for you?
· More favorable for AP (though varies depending on JX)
· Some states require color of title for AP
· May give advantage to AP, and SOL may be shorter
· In Lutz case, more options if he had color of title under §38, rather than 39
· Constructive Possession: amount of land you get when you AP a piece of property
· If AP enters a parcel over which has color only partially, then will treat as if possessed the whole thing
· Easier, because clears up title/records
· BUT not necessarily always: only if exclusive and only against someone who has cause of action against you; DRAW IN EXCEPTIONS

	








Van Valkenburgh v. Lutz (NY 1952)
· Lutzes lived in nearby vacant lot and used the vacant lot for many years as a travelway; also built a one room house on part of it and truck farm
· Van Valkenburgh buys lots and tries to get Lutz off it (feud)
· Lutz gets prescriptive rights over travelway (not a good attny)
· In doing so, admits V’s own it, not him
· Van Valkenburghs sue again bc Lutz didn’t take down all the structures; Lutz countersues claiming actually owned the land through AP
· Held: Van Valkenburgh wins; Lutz did not have AP
· no AP—Lutz’s occupation was not under claim of title—he claimed he didn’t think he owned the land where the brother’s cabin was built, conceded in prior litigation that property was P’s
· Cultivation of the garden did not use the entire property in question
· No proof of improvement—shed does not account
· Junk around the property can’t be deemed “occupation”
· Statute: 
· § 34 – time frame/SoL: can’t bring an action if haven’t been on it last 15 years
· Lutz meets this
· § 38 is color of title (written instrument)  has none so go to §39/40 Claim of title
· protected by substantial inclosure
· where usually cultivated/improved
· Court says not protected by substantial inclosure, so look to cultivation/improvement
· Proof fails to establish actual occupation for such a time/manner as to establish title by AP
· Dissent: clearing overgrowth, growing and selling crops on land, laying rows of log and brush to mark boundaries is evidence of AP
· Neighbors referred to land as that of Lutz family—open and notorious
· No other persons ever asserted title to the parcel
· Lutz’s possession was akin to that of true owner
· P waited until SOL had run before he tried to get property back 

Lutz is not a model decision
· AP doesn’t work by lots, works by area
· Uses both minority views (looks like court just didn’t want Lutz to have it
· Lost because: didn’t occupy enough and no adverse/claim of title
· Court adopted good faith possessor - Loses bc knew at the time shack was not on his land – doesn’t evidence correct state of mind
· Garage doesn’t count bc thought on your land (here, court adopts third view)

Mannillo v. Gorski
· D and husband purchase Lot 1007 under agreement to purchase and seller conveyed lands to them.  
· Husband dies, and afterwards D’s son makes some additions and changes to the home (extends to back rooms, encloses a screened front porch, adds concrete platform with steps for side door, adds concrete walk from steps to the end of house); 
· D raises house and in doing so modifies design of steps by extending them toward front and back of property.  
· These steps and concrete walk extend over into P’s land(Lot 1008) by 15 inches.
Held: Case remanded – go find out if true owner had actual knowledge, whether P should be obliged to give to D, and if so, how much D should pay for it
· Issue 1: adverse claim of right 
· Must decide which view to take 
· Thought he was on his own property
· Held:  Mistaken claim of title sufficient to support claim of title for AP (court adopts first view – state of mind is irrelevant)
· Issue 2: Open and Notorious with encroachments – gives exception to
· to permit persumption of notice on small encroachments would require true owner to be on constant alert 
· this places undue burden on true owner
· Held: No presumption of knowledge arises from a minor encroachment along a common boundary (only when true owner has actual knowledge thereof)
· However, if results in undue hardship to AP refer to Riggle v. Skill
· True owner may be forced to give up land upon payment of fair value

Note on Encroachment: from one neighbor onto another across property line (different kind of AP)
· Usually gets to court bc some neighbor figures out line for unrelated reason
· Injunction: court order telling someone to do something


Quieting Title
· Court judgment gives title recorld and shows that you have title (makes you more marketable)
· But judgement is not what transfers the title (happens automatically)

p. 168, number 3
· A erects fence in B’s technical Property
· A has met all AP reqs
· After SoL, B has survey done and discovers the mistake
· So, A takes down the fence at B’s request, but a year later, A changes his mind and sues to eject B

· Who wins?
· A wins; B has not adversely possessed back the land, so it is still in A’s posession through AP
· Tearing down the fence is not an effective way to convey title to B
The real case: 
· Fence deteriorates and B sells property to C, who does survey and discovers real line
· A still wins, even though no more visible evidence
· C can’t buy from B what B didn’t own (even though deed/record shows otherwise)
· But C might have cause against B depending on type of deed
· Moral of the story: look at the property; title insurance

Howard v. Kunto
· summer house located on land not on the deed, neighbor tried to buy deed from true owner to expand his own land; everyone actually owns to the left (one lot off)
Sketch: 




· Held: AP for the Kuntos
· Issue 1: What is continous?  - look at how people would typically use it (use as a reasonable true owner; consider nature of property
· Summer occupancy is sufficient for a summer home and they also made improvements
· Issue 2: When can you tack?
· SoL requires ten years
· Tacking: tacking one possessor’s time onto predecessor’s time
· Privity: relationship bw people; may be defined differently depending on situation
· In this case: seller to buyer (voluntary sale) is sufficient
· Mcalls  Millers  Kuntos

P. 176, Problem 1
In 2000, A enters adversely upon Blackacre owned by O.  In 2007, B tells A “Get out of here, I’m taking over.”  A, feeling threatened, leaves and B enters into possession.  In 2010, who owns Blackacre?  Can O or A eject B?
· No tacking, bc transfer was not voluntary
· If O never showed up, A could go to court and evict B
· Like Finders: bw finders, even though true owner still owns (person shouldn’t be kicked out bc weaker

Transfer of land does not start possession/SoL period over again (earning theory)
· doesn’t matter if heir is underage
· when you buy property, you get the encumberances, too

Disabilities.
· States have statutes that if there is a disability, then cuts owner some slack
· Attempting to reconcile owner’s and AP’s interests: sleeping theory doesn’t seem fair for disabled owners, but on the other hand, earning and public records

Example Statute:
	“An action to recover title or posessession of real property shall be brought witin 10 years after the cause thereof accrued. But if a person entitled to bring such action, at the time the cause thereof accrues, is within the age of minority, of unsound mind, or imprisoned, such person, after the expiration of ten years from the time the cause of action accrues, may bring such action within five years after such disability is removed.”

	Important parts:
· Time period without the disability is 10 years
· If disabled, disability must exist at time the AP entered
· Only specified disabilities count
· If O disabled, time period runs 5 years after disability is removed (if longer than the regular period)
· If O dies, that date disability is removed
· Disability delay does not carry over to the heir if the heir has disability at time of transfer (guardian would have to bring action w/in 10 years)

· Questions to ask:
· When would SOL run out if no disability?
· Was the person under disability when COA accrued?
· If yes, when was the disability removed?
· When is ten years after the removal of disability?
· Is this before or after the SOL period? (if after, use disability)
· Use 10 years for disability, 21 for SOL, then choose the longer period
	
p. 177 problems
O is the owner in 1995, and A enters adversely on May 1, 1995/  The age of majority is 18.

1. O is insane in 1995.  O dies insane and intestate in 2008.
	a. O’s heir, H, is under no disability in 2008. 2013
	b. O’s heir, H, is six years old in 2008. 2013
2. O has no disability in 1995.  O dies intestate in 2004.  O’s heir, H. is two years old in 2004. 2005.
3. O is 8 yo in 1995.  In 2002 O becomes mentally ill, and O dies intestate in 2011. 2010 – five years after disability ends. Insanity in 2002 doesn’t count bc did not exist when CoA accrued
4. O disappears in 1998 and is not heard from again.  You represent B, who wishes to buy from A.  What advice do you give B.
	Make sure A quiets title, gets official documents
	Title insurance
	Try to get price down 
	Point out B needs to think about.


Estates in Land

History/Background
England
· Battle of Hastings in 1066 (arose after childless Edward the Confessor died) where William the Conqueror conquered England 

· William was basically the last outside conquest in England  allows English law to develop
· Set up a new society based on land
· Land is the centerpiece of society
· Wants loyalty of his people  takes land and diviies it up among loyal Normans
· Get land in exchange for loyalty (usually for soldiers)

· King William  Tenant in Chief  Mesne Lord  Tenant in Demesne (one who actually had possession/seisin)

· This changed slowly over time through common law  fee simple
Fee Simple
· Inheritable by heirs (1200 with primogeniture) 
· Alienable (1290 Quia Emptores) 
· Inheritable by person designated in will (1540 Statue of Wills)
Standardization of Estates
· Invalid Conveyance: “to Sarah and her heirs on her father’s side” – not one of the 3 standardized estates – court would just to Sarah
· Intestate Succession
· Laws for people who die without a will – tried to think how people would want their property to go
· Most Statutes: to spouse and kids  parents  collaterals
· Escheat – to state if no relatives
Estates in Land: Vocabulary
· Heirs: persons who survive decedent—can only determine heirs at death, no living person has heirs
· Issue: descendants/kids/grandkids, etc.
· Collaterals: those related by blood who are not issues or ancestors: uncles, siblings, cousins
· Ancestors: parents
· First send down to issue, if no issue then up to parents, if no parents then to collaterals
· If no heirs at all, property escheats to the state
· Freehold: Fee simple, life estate, fee tail

1. Fee Simple – own forever & do what you want
· Magic words: “To A and his heirs” 
· To A = words of purchase (who’s getting the interest)
· And his heirs = words of limitation (describes what A is getting; not directly giving anything to the heirs)
· Today, many states say that “To A” is enough; but lawyers still use “and his heirs”
· Fee simples can endure forever
· An estate capable of being inherited by whoever turns out to be the heirs of O; no limitations on its inheritability
· No limits on who can get the property (to my son, but not his wife is he diesnot allowed)
· Only considered an heir if you take land through state intestate statutes, heirs only determined at death
· Heirs and devisees—by will: devisee; without a will, there is a statuteheirs

P. 219 problems 1-3
1. O, owner of Blackacre, has two children, A (daughter) and B (son).  Subsequently B dies testate, devising all his property to W, his wife.  Bu is survived by three children, B1 (daughter), B2 (son), B3 (daughter).  Then O dies intestate.  Who owns Blackacre in England in 1800?  Under Modern American law?
1. In England – B2 (son = primogeniture)
2. In modern America – per stirpes distribution (if child is dead, child’s share goes to his or her children by right of representation)
a. ½ to A and ½ to B; since B is dead, his ½ goes to his children equally (each get 1/3 of 1/2, which is 1/6)
b. Not to B’s wife – had no interest in Blackacre yet when B died

2. O conveys Blackacre “to A and his heirs.”  If A dies intestate without issue, will Blackacre escheat to the state? 
· No not necessarily – check all other relatives (ancestors, collaterals)
3. O conveys Greenacre “to A and her heirs.”  A’s only child, B, is a spendthrift and runs up large, unpaid bills.  B’s creditors can attach B’s property to satisfy their cliaims.  Does B have an interest in Greenacre, reachable by B’s creditors?  Suppose A wishes to sell Greenacre and use the proceeds to take a trip around the world.  Can B prevent A from doing this?
	- No; no one is an heir until someone dies; heirs = intestate succession (dies w/out a will)
Fee Simple Absolute – normal (nothing in grant to take away – indefeasibly vested)
Defeasible Fees
1. Fee Simple Determinable – property automatically reverts to Grantor when a condition is breached
1. Look for words indicating duration: so long as, while, during, until
2. Example: “to school district, so long as land is used for school purposes”
3. Way to control how your land is used (form of land use control)
4. Often for charitable purposes
5. The future interest that arises out of a determinable present interest is a possibility of reverter in the grantor (in O) 
2. Fee Simple Subject to Condition Subsequent – Property does not revert until Grantor goes to court (must do something)
1. Looking for words cutting off the prior estate: but if, on condition that, provided, however
2. Example: “to the school board, but if the property ceases to be used as a school, the grantor can re-enter”
3. The future interest that arises out a present interest subject to a condition subsequent is a right of entry in the grantor (in O)
4. Provides flexibility to the owner – goes in perpetuity
5. Though, generally, cant put a condition on it that goes against public policy
Cannot adversely possess—land only returns to grantor if he pursues it
But SOL starts running for entry when condition is met
CA Rule: CA only has FS Subject to Condition Subsequent
Protects subsequent purchaser bc makes land titles clear and alienable
Makes bargaining easier bc can get a release from right of entry from grantor holding future interest even if the condition is breached
3. Fee Simple Subject to Executory Limitation – 
1. To B, but if B marries D, then to C
1. Present interest: B (fee simple subject to executory limitation)
2. C has shifting executory interest

p. 255, Problem 2
O conveys Blackacre “to A and her heirs so long as the premises are not used for sale of beer, wine, or liquor, and if beer, wine, or liquor is sold on the premises, O retains a right to re-enter the premises.”  Subsequently A opens a restaurant on Blackacre that serves several dishes cooke dwith wine or flamed with brandy and at Sunday brunch offers a complimentary glass of champagne.  A’s restaurant is successful, and 11 years after its opening B wants to buy it and add a bar.  Advise B
· Bad drafting: “To A and her heirs” = Fee simple, but “so long as” = determinable and “right to re-enter” = Condition Subsequent
· Was there a breach? If so, under FS determiable, O is probably the owner because A has automatically lost it.  B could be buying nothing if it has reverted back to O.  But if it is Condition Subsequent, O hasn’t exercised re-entry, and O could show up at any time.
· But, he wants a bar, so toast either way – would there be a new breach everytime alcohol is sold? No statute of limitations
· Depends on how bad B wants to fight, probably buying a lawsuit, but may he could use it to get the price down

Mountain Brow Lodge v. Toscano
· Grantor lets lodge use his proeprty for the group; Tuscano gave land to lodge as a gift
· Says it’s a fee simple subject to condiction subsequent – valid, enforceable
· Lodge wants to quiet title  wants court to give them a Fee Simple Absolute and void out conditions
· Issue: what kind of estate is it?
· Some kind of defeasible, but can’t tell which one
· Says property is restricted for the use and benefit of the Lodge
· In event fails to be used by Lodge or in event of sale or transfer by the Lodge, property is to revert to the grantors
· Restriction 1: In event of sale or transfer by the Lodge
· This is a restraint on alienation, which courts always void (goes against public policy), can either void the deed or just the offending clause
· Held: just strike the clause on restraint on alienation
· But, keeping the use restriction, still accomplished the same thing as a sale restriction…

Why Restraints on Alienation are Bad:
2. Unmarketable
2. Concentration of Wealth – good to diffuse some power (more egalitarian)
3. No incentive to improve the land or develop
4. Best Use – can’t turn it into what would be more efficient
5. Hardship on creditors – Not a great reason - Shouldn’t be extending/lending in the first place bc should have looked at deed

Why We Allow Restrictions:
· Two different views: 1) CA, majority view: Use Restrictions always okay	2) minority: consider URs individually
· In favor of grantor: mostly non profs, philanthropical, charitable motives – should honor that gift and courts want to encourage charitable donations
· Against grantor: Land for residential purposes is valid, but Falls City v. Mo Pac Railroad: city conveyed public land only for use of railroads: invalid
· Restraint on family members – cases split
· Restraint on marriage – can stay there as long as don’t remarry - shady

Fee Tail – antiquated for purposes of keeping in bloodline
· Magic words: “to A and the heirs of his body”
· Not a thing in the U.S.
· If sell, only good during lifetime – keeps land in the family
· On death, automatic passing
· Issue: children not always obedient bc of this; also doesn’t sit well with individual freedom in U.S.

Life Estate - Right to possess for a lifetime (then, when they die, land goes somewhere else)
· Magic Words: “To A for life” (property would go back to O) or “To A for life, then to B”  (B gets the remainder, a fee simple)
· Don’t generally want to do it this way (better to do it in a trust), but pretty common (i.e., on second marriage)
· Used to be for estate tax purposes: 
· Exemption level is 3 million; if to W first, estate tax; then to kids, estate tax again
· Instead, did W for life then kids pursuant to 1st death’s will
· Now, there’s a generation skipping tax
· There are limits for grantor going into the future; “Dead hand control” – rule against perpetuities
· If O gives life estate to A, A can sell for remainder of A’s lifetime, but can’t sell more than she owns
· So what’s it worth? – depends on how long A lives
· Does B need to know? – depends on contract of sale, but not necessarily; do a title search
· Can a person adversely possess a life estate? Yes, but not the future interest
· There will only ever be a remainder future interest when the present interest is a life estate

Types:
1. Life Estate Absolute
1. To A for life (If there is a present interest in life estate, there is a future interest in reversion in O)
2. Life Estate Determinable
3. Life Estate Subject to a Condition Subsequent
4. Life Estate subject to an executory limitation

Baker v. Weedon
· Testator, dies at 72 with a young wife and grandkids from a previous marriage; him and his wife worked together to build up the farm, and in his will, he wanted to provide for her
· He leaves the farm/estate in a life estate to Anna and the remainder to her kids/his grandchildren
· Anna gets old and is just a life tenant; she leases out farmland to get some income
· She is living on very little money, so she wants to sell the land and convert the real estate into a pot of $
· Issue: Can she convert the estate into an income producing asset?
· In order to buy both interests, need the consent of the life tenant and the remaindermen
· Here, the remaindermen, his grandchildren from his previous wife, wanted to wait to sell if for the value to go up when a freeway bypass was built)
· Though, faulty reasoning
· Trial Court originally directs that she may sell (prevent economic waste of the land)
· Held: reversee; must consider all parties; recommend ony sell the portion/enough for her 
· Point: Life estates are not very effective and may not be very economically sufficient later down the line; if she had a fee simple, she could have sold it herself

Notion of Waste
· A should not be able to use property in a way that unreasonably interferes with the expectations of B
· Hypo: LT chops down all the truees to get as much money as possible – cannot do this
· For courts to apportion land use bw all parties, must be reasonable (stepping stone to Baker)
· Affirmative waste
· Taking minerals or cut trees down  before they mature
· Affirmatively diminishing the value of the property
· Permissive Waste
· You are sitting back and not maintaining property
· Ameliorative Waste
· Tear down an old house and build a better house

Note:
Another thing to consider: if remaindermen had sentimental attachment to property 
Pretermitted heir – if neglect to affirmatively mention an heir, presumption you just forgot
	To actually cut out, must say it
Trustor
· Convey the fee simple to the trustee
· For a fee, the trustee will devey the land to the beneficiaries. 
· Trusts are very flexible.
· No benefit to do a life estate outside of a trust
· It was useful when land was power and you did not want a person to be able to sell the land.


Future Interests
· Think of this as a concrete thing; actual and presently existing interest, even though may not ever become possessory
· Property interests are not just about space, but also time
· Concrete right to maybe have interest in the future (not a guarantee)
· Presently existing, but not a present interest
· and his heirs = Child A just has a hope, not a future interest
· for life, then to A = A has a future interest

1. Future Interests of the Grantor
1. Reversion – Anytime O can get the property back; 
· Grantor who has an FSA conveys lesser estate than he owns; grantor retains a future interest
· Example: To A, for life = A gets the life estate, which ends on death  Goes back to O
· Present Interet: A, in form of life estate (not defeasible)
· Future Interest: O has a reversion
· Example: To A, for ten years 
· Present Interest: A
· Future Interest: Reversion in O
· P. 278, Problem 1-2
1. O owns a fee simple and makes the following transfers.  In which cases is there a reversion?
			a. O conveys “to A for life, then to B and her heirs.” No reversion.
				Life estate in A, Fee simple to B
			b. O conveys “To A for life, then to B and the heirs of her body.” Yes reversion.
				Life estate in A, fee tail in B (always a reversion in fee tail)
c. O conveys “To A for life, then to B and her heirs if B attains the age of 21 before A dies.”  At the time of the conveyance B is 15yo.  If there is a reversion, what happens to it if B reaches 21 during A’s life?
				Yes, there is a reversion; would go away if B turns 21
			d. O conveys “To A for 20 years.” Yes reversion.
2. O conveys Blackacre “to A for life, then to B for life.”  O subsequently dies with a will devising all of O’s property to C.  Then A dies and B dies.  Who owns Blackacre? 
			C – reversions pass down, transfer
	
2. Possibility of Reverter – If it follows Fee Simple Determinable
· If the determining interest is not met, the land would go back to O but it is not certain that the determining factor will/will not be met, therefore it is a POSSIBILITY of Reverter

3. Right of Entry – If it follows Fee Simple Subject to Condition Subsequent
· If the condition is not met or broken, the original owner has a right to enter and take back his property. (not a guarantee)
· This is explicitly stated in the language

2. Future Interests of the Grantee
1. Remainder – capable of becoming possessory upon natural expiration of prior estate; does not divest any other interest
Follow only Life estates and Fee tails – the only estates that expire naturally
· Ex. To A for life, then to B
· Present: Life estate in A	Future: Remainder in B – follows naturally
	
1. Vested – holder must be an acertained person AND remainder becoming possessory is not subject to condition precedent
Example: To A for life, then to B
	Do we know who gets it? – no condition
		1. Regular: To A for life, then to B
		
2. Subject to Complete Divestment: To A for life, then to B, but if B dies before age 21, then to C
· look for condition subsequent – takes away from B after already gotten it; B’s got it, but can lose it
		
3. Subject to Partial Divestment – class is still open
· To A for life, then to A’s children.  A has one child, B.
· Could end up having more children, B has vested interest, but maybe not totally (partially lose it)
· If no children, contingent.

2. Contingent – interest in unascertained person (don’t know who it is yet) OR subjection to condition precedent
· Ex. To A for life, then to A‘s children who survive him
· Don’t know who’s going to survive; can’t look at it and tell who gets it
· Ex. To A for life, then to B’s heirs
· B is alive when the interest is created, but don’t have heirs until die
· Ex. To A for life, then to B if B is 21 (then to B if B is married) (then to Bis B survives C)
· Contingent bc condition precedent; can be any condition, may or may not become possessory
Consequence of Remainder being Vested or Contingent
· When in doubt, the law favors vested bc vested accelerates into possession whenever proceeding estate ends (contingent does not)
· CR couldn’t be sold – VR could (no longer)
· Rule Against Perpetuities (CR is subject to, VR is not – meets RAP)

Vested v. Contingent
Compare:
1. To A for life, then to B, but if B does not reach age of 20, then to C
VRCD
2. To A for life, then to B if B reaches 21
Contingent – same as A, if dies before 21, destroyed and property goes back to O
*If A dies before B reaches 21, B takes possession in first example, but not in second

Compare: 
1. To A for life, then to B if B has passed the bar, otherwise to C
Contingent remainder because condition is in clause giving it to B
2. To A for life, then to B, but if B has not passed the bar, then to C
VRCD, because condition subsequent

2. Executory Interest
· Not everything following a life estate is a remainder (though remainders only follow LEs)
· Cuts short or divests a prior estate
	1. Shifting – divests a tranferee
· To A, but if A marries, then to B
· B would be divesting from A; taking property away from someone other than the grantor
	2. Springing – divests the grantor
· To B one year from today
· In the future, B is taking away from the grantor
· To A for life, then to A’s children one year after A dies
· Reverts back to O for a year, so A’s children would be taking from O (not following natural expiration)
· Compare:
· 1. To B for life, but if B marries, then to C
· LE subject to executory limitation (C has shifting executory interest)
· 2. To B for life, then to C if B marries D
· LE in B; Contingent Remainder in C (condition precedent)
· 3. To B for life, then to C if B marries D, but if not, then to E
· LE in B; Contingent Remainder in C, E is an alternative contingent remainder
RULE OF THUMB:
If the first is a remainder, then the second is a remainder
If VR subject to complete divestment, then the second has an executory interest
If first is CR, then the one behind it is, too
If it does not follow a Life Estate, then it is not a remainder (executory interest)

Problems:
1. To A
· Fee Simple Absolute in A
2. To A and his heirs
· Fee Simple Absolute in A
3. To A so long as the land is used as a school
· Fee Simple Determinable
· Possibility of Reverter in O
4. To A while the land is used as a school
· Fee Simple Determinable
· Possibility of Reverter in O
5. To A, but if the land ceases to be used as a school, O shall have right of entry
· Fee Simple subject to Condition Subsequent
· Right of Entry in O
6. To A so long as the land is used as a school, and if the land is not so used, to B
· Fee Simple Subject to Executory Limitation
· Executory Interest (shifting)
7. To A, but if the land ceases to be used as a school, to B
· Fee Simple subject to executory limitation
· Executory Interest (shifting)
8. To A for life
· Life Estate in A
· Reversion in O
9. To A for life, then to B
· Life Estate in A
· Vested Remainder in B (fee simple)
10. To A for life, then to A’s children (A is alive and has no children)
· Life Estate in A
· Contingent Remainder (technically, O has a reversion, too)
11. To A for life, then to A’s children (A is alive and has one child, B)
· Life Estate in A
· Vested Remainder Subject to Partial Divestment
12. To A for life, then to A’s first child (A is alive and has one Child, B)
· Life Estate in A
· Vested Remainder in B
· (Possibility of Reverter in O)
13. To A for life, then to A’s heirs
· Life Estate in A
· Contingent Remainder (unascertained)
14. To A if she graduates from Loyola Law School
· retains fee simple subject to executory limitation
· Executory interest in A (springing)
15. To A for life, then to B if B is 21
· Life Estate in A
· Contingent Remainder in B
· Reversion in O
16. To A for life, then to B if B survives A
· Life Estate in A
· Contingent Remainder in B
· Reversion in O
17. To A for life, then to B, but if B does not survive A, then to C
· Life Estate in A
· Vested Remainder Subject to Complete Divestment in B
· Executory interest in C (shifting)
18. To A for life, then to B if B survives A, but if B does not survive A, then to C
· Life Estate in A
· Contingent Remainder in B
· Contingent Remainder in C
19. To A for life, then to B if B survives A, otherwise to C
· Life Estate in A
· Contingent Remainder in B
· Contingent Remainder in C
20. To A for life, and one year after A’s death to B
· Life Estate in A
· Reversion in O
· Springing executory interest in B
21. To A, but if A should ever become a lawyer, then to B and his heirs
· Fee Simple subject to executory limitation
· Shifting executory interest in B
22. To A for life, then to B if B gets married
· Life Estate in A
· Contingent Remainder in B
23. To A for life, then to whomever is President of Exxon and his heirs
· Life Estate in A
· Contingent Remainder in President


Concurrent Interests
· At the same time (as opposed to consecutive)

1. Joint Tenancy
2. Tenants in Common
3. Tenancy by Entities (JT bw H&W) – not dealing with

Tenancy in Common
· A & B
· A & B as tenants in common
· interest is descendible/conveyed by deed or will

JT
· A & B as joint tenants (with right of survivorship)
· Both owners of undivided interest in whole property
· Four unitie: time, title, interest, possession
· JT must be equal shares
· If A dies, interest vanishes/disappears  now just B (A is not passing to B; A’s interest just goes away and B continues to own all)
· A cannot pass by will (no interest to pass)
· Good way to have property go to someone you want to for sure get it 
· Began in feudal times
· Probate – figuring out a will (go through court)
· JT avoids probate bc he owned it all along – no transfer occurring
· JT = “the poor man’s trust”
· Though IRS does say fed estate taxes apply to JT, even though not technically passing

Hypos:

1. Tenants in common

A			B			C

If A sells to D and B dies (going to his heir), then who owns Blackacre?
	Owned by D, H, C as TIC


2. Tenants in Common

O gives to A B C through will
If inherited and more than one of them, inherit it as a TIC, not as a JT

3. Joint Tenancy

A			B

A gives to C during his lifetime
C & B become TIC; for JT need to obtain title at the same time and through same instrument

4. Joint Tenancy

A		B		C


A sells to D; B dies; C still there
When A sells to D  D, B, C becomes TIC in relation to B & C, but B & C still have JT bw themselves
When B dies, then just D & C in common; B cannot pass to X bc still JT when C dies
D can’t destroy JT bw 2 other people
So in the end: D ends up with 1/3 and C is with 2/3 (B passed, C still has all bw B & C)

Riddle v. Harmon
· Wife, Francis Riddle, wanted to terminate JT in property with her husband (didn’t want husband to know) and turn it into TIC bc she wants it to pass through her will (not directly to her husband)
· She goes to her lawyer  drafts grant deed and a will that gets rid of JT; she dies 20 days later
· Things she could have done instead:
· 1. She could’ve just given it to C by a deed while she was still living (H & C end up as TICs)
· 2. Sever JT and turn into TIC by giving it to a strawman (third party) – when given, becomes TIC, then strawman conveys property back to W, then she can leave it by will to C
· What she actually did:
· Executes a deed to herself from JT TIC and then makes will (eliminates strawperson)
· Held: Valid; no straw necessary
· Rule before: need a strawperson in bw; you can’t give yourself dirt
· But, if you allow it to happen with a strawperson, might as well just be able to give it to yourself

**For JT, needs to be severed; Riddle changed the way you sever, not the fact that you need to sever

If you want a clad iron right of survivorship:
1. Trust
2. In entirety (if in right JX)
3. “To H & W, for their joint lives, remainder to survivor (jt. Life estates)

CA Statute: If JT is recorded, to sever a JT need to also record the severance deed (no secret deed in the drawer tricks)
· Makes notice possible (though would still need to do a title search); opportunity of notice possible, not notice itself
· Prior to death of  JT severing or 3 days before death in ront of notary public and recorded 7 days after death

Simultaneous death:
· Uniform Simultaneous Death Act: Unless clear & convincing evidence that survived by 5 days, then split 50/50
· Kids would be fighting over with JT died first, so they could inherit it all
· If murder other JT, then lose right of survivorship

Harms v. Sprague
· Two brothers owned a property in JT; John takes out mortgage on property without telling his brother (put his interest up as collateral for a loan for his friend, Charles Sprage), then dies; does thexecutor of John’s estate refuses to give property wholly to the brother, claiming JT severed by mortgage
· Fight bw Charles and brother over this piece of property
· Brother: JT, so goes to me 
· Charles: JT severed bc of mortgage, so goes to me
· Held: No, mortgage does not sever a JT; still a JT  goes wholly to brother (small minority goes the other way)
· Under Common law, morgtage used to transfer title; today, most say not title passing, just getting a security interest
· Does Brother get the mortgage? – No, John’s interest vanished when he died

After effects: Because of this, banks won’t do a mortgage on JT properties
· Smart lenders do a title search; either bring in other JT owner or not at all
· Postivie Consequence: Prevents spouse from taking out huge loan and survivor losing the house; also forces banks to deal with both JTs
· Lien theory of Mortgages
· *JXs split on whether mortgage survives (majority goes with Riddle) – this is the purest rule

Leases and Concurrent Ownership. 

Joint Tenancy

A		B
· A gives 10 year lease to C; leaves to D in her will
· Can D say severing instrument was the lease?
· No, leases don’t sever
· If A dies in year 2 of the lease, C’s lease goes away (like vanishing Riddle mortgage)
· A can’t convey more than he owns; B can evict C bc lease vanishes

Bank Accounts.
In real property, if it says JT, it’s binding – people rely on this, so can’t change it afterward
Different with bank accounts – No third party really relying on it
	Many courts will allow parties to come in, and debate on how it was really intended
	F & C = says JT, but son takes it all out and blows it all
		Could sue and say no intention that he do this

Problems, p. 360
1. Fight bw niece A and person entitled to estate’s money
JT account:
O		A
O leaves to heir/bene
Could contend only a convenience account 
Same with safety deposit boxes

2.  JT account:

H		W		S

H dies, W says JT bw here and H; S only there for convenience

3. O creates a JT account with A
A wants gov’t assistance, which depends on networth
Gov’t tells A he’s not poor enough
Case law: If A proves O put it all in there, and not a present gift, then doesn’t count as A’s
Look at intent of parties
Same with creditors’ claims
	If O and A prove that it’s all O’s money, then A’s creditors cannot claim it
	(not true with real estate – can attach if A’s name is on it)

Relations Among Concurrent Owners.
This section applies equally to TIC and JT – dealing with owners who are alive, so doesn’t matter
Each owner has same right to do what he wants with the property – undivided interest
	Don’t get any more rights just bc you own more, or were first, or stronger, etc

So, what do you do when you don’t agree?
Action for Partition
· Some sort of disposition of proeprty so no longer held concurrently (sell or divide into shares)
· Doesn’t really leave parties with what they want
· Any concurrent owner has an absolute right to get partition 
· Court will always grant; never guaranteed who cotenant is and no guarantee get to own entire property
· Physical Partition/In Kind (similar to foreclosure/probate sale; co owner could go in and bid/though would be more efficient to directly buy out)
· Partition Sale
Delfino v. Vealencis (minority)
· Mother, brother, and sister own together in TIC; Mostly not occupied, Vealencis occupies small part of it (garbage disposal business), but doesn’t have anymore right to be there than the others
· Delfinos want to sell (partition by sale) and develop the whole parcel, but Vealencis wants to keep physical land where she’s living – wants partition in kind
· Issue: No issue about whether to have partition – just which kind
· Held: In kind; for D (*majority is actually for sale partitions)
· Problem: it is practically pretty difficult to physically split, but by sale is easy to split up money
· Delfino Exceptions: 
· Physical attributes make it impracticable/inequitable (consider also access issues, weird shape parcel)
· Interset of owners better promoted by sale
Johnson v. Hendrickson – runs contrary to Delfino (majority)
· The kids from her first marriage wanted PIS, while her 2nd husband and family wanted PIK since they bought the land adjacent. Court held that partition in sale because the 2nd family had no more right to the land than the 1st family, and it was easier to sell/divide profits.    
· Held: Partition sale bc cotenants have = part to any part of the land
Gray v. Crotts 2 brothers 2 sisters received a parcel as TIC after parents’ death. Everyone was okay with a physical partition. However, one brother bought land next to this and he wanted a specific parcel. Court said no one can have dibs to a specific part. Instead, they drew out of a hat (lottery method) and CoA said that’s ok. 
In Re McDowell A&B were TIC over a rocking chair. Wanted a partition. Judge partitioned by time, and the survivor gets it forever (almost like a JT)

Conclusion: Holding land in co-tenancy is not very efficient; better to have just one making the decisions about the land

What do you do when A & B want to do different things with the property?
Spiller v. Mackereth
· TIC warehouse; leasing out and splitting rent, but then lessee moves out; cotenant moves in and starts using; other cotentant says he either has to leave half or pay half the rent
· Issue: Spiller can ues it all, but other has a right to use it, too
· Held: no rent for Spiller
1. No liability to pay rent to cotenant unless ouster
· If other guy wants to use it, need to let him in  if you don’t, you oust him and then need to pay rent
· Rent would be reasonable rental value of the land; pay according to your share
· Here, locks are not evidence of ouster, bc she never asked for the keys
· Absent ouster, no rent even if occupying whole premise
· Minority rule: even if no ouster, still owe rent (avoids lit, but maybe less use of land/less rent)
Swartzbaugh v. Sampson
· Mr. & Mrs. own 60 acres of walnut tree land as JTs; husband agrees to 10 year lease of portion to boxer Sampson
· Mrs. wants the lease canceled, says property JT and didn’t sign
· Issue: can JT who doesn’t join in the lease cancel the lease?
· Held: No, affirmed – not going to cancel lease; he’s just leasing his portion; no right to exclude
· Lease does not sever (Sprague)
· Mr. is just leasing his portion; he can sell his interest (or lease); can’t sell or lease more than his interest, just not total 
· Sampson and Mrs. end up being cotentants (not JT) for leased property
So, what are her options?
1. Husband dies – his interest vanishes; Sampson has to go
2. Could partition whole 60 acres or just the leasehold interest 
Not great because she loses part of her land and she probably can’t outbid Sampson because she would have bought him out already. 
Can you partition part of your land??
3. Buy Sampson out
4. Try and get herself ousted? – TIC with Sampson
Ouster: She could force him to oust her, but she would just get more rental money not her land back. Additionally, she’d have to be careful not to oust him or he could partition since he has every right as the husband (as his tenant)
5. If cotenant receiving rent, sometimes has to account for rent received and give to other cotenant
*AP is not an issue, since there is no cause of action under the lease (going in with consent)

Sharing Benefits & Burdens
1. Rent or profits 
· Cotenant does not need to share profits if working the land, as long as not excluding; If collecting rent, must split with other cotenants
2. Normal expenses/carrying charges
· Taxes – If A pays the property tax, A could sue B immediately and make him pay half (called an accounting)
· Mortgage Payments
3. Repairs & improvements
· Here, A can’t sue immediately bc not required (no danger in losing the property, in contrast to paying taxes)
4. Different rule when property is sold
· If one spends money to improve for pool, can’t force other to join
· But, if it increases in fair market value bc of improvement, one who made the improvement can get reimbursed
	Hypo: 150 without
		100 improvements
		200 sold for
	-------------------------------------
		Extra 50 k left over – improver gets to recoop up to amount actually spent


Landlord-Tenant
Most leases are enforceable. Certain provisions may be voided by statute or caselaw

Leasehold Estates/Types of Tenancies
1. Term of Years
· “To T for one year”
· Look for  the ending date.
· No notice for termination necesssary

2. Periodic
· No ending date
· Either party can terminate, but must give notice
· Rule: give notice equal to the period, not to exceed six months
· Rule: Need to terminate at the end of the period
· Common for residential
· CA rules: (pro tenant)
· If it’s periodic and residential, the LL has to give 60 days notice if T and everyone in there has lived there for over a year, even if it’s only month to month
· Tenants still only has to do 30 days
· Don’t need to terminate at the end of the period – can do it anytime
· I.e., Oct 1 month to month; move out November 4
· Under Common law: earliest is December 31
· CA: 30 days from whenever you leave (Dec. 4)
3. Sufferance (Holdovers)
· T remains in possession after termination of tenancy is up and doesn’t leave
· LL has right to evict, but if he chooses not to or receives rent from them, then T is a holdover
· Something new is created (usually just carry over old terms  turns into a periodic, usually month to month (majority, including CA) or sometimes the same as the prior lease)

P. 444 Problems
1a. On October 1, L leases Whiteacre “to T for one year, beginning October 1.”  On the following September 30, T moves out without giving L any notice.  What are L’s rights?  
· To T for one year = term of years; no notice is necessary, not violating anything
1b. What if the lease had been to T from year to year, beginning October 1?  
· “from year to year” = periodic tenancy; either party can terminate, but need to give notice
· How much notice do you have to give? Here, six months.
· Rule: give notice equal to the period, not to exceed six months
· Rule: Need to terminate at the end of the period
1c. What if the lease had been for no fixed term “at an annual rental of 24k payable 2k per month on the first of each month”?
· Year? Month to month? – Mushy; not a good lease
· Probably periodic tenancy.

2. T, a month to month tenant, notified L on November 16, 2012, that she would vacate as of November 30, 2012.  T subsequently vacated on that date and paid no further rent to L.  L, after reasonable efforts, finally relet the premises beginning April 1, 2013.  The JX in question has no stattue prescribing the method of terminating a month-to-month tenancy.  L sues T for unpaid rent for the monts of December and January through March.  What result?
· Held: T on hook until end of December, which would have been proper time (just pretend had given the right amount)
· Argument for LL: improper notice – should be voided, and thus never terminated

Discrimination & Housing.
· LL can’t discriminate in who to rent to (fed laws and CA statutes)
· Fair housing provisions
· Also includes refusing to meet or changing mind or only showing certain apartments
· Can’t be segregated 
· Protected classes of people: race, color, religion, sex (including pregancy, children, medical conditions), gender, marital statutes, nationality, ancestry, source of income or disability
· CA statute: personal characteristics not related to resp of tenant
· You probably could discriminate by lawyers for example
· If you’re renting a room in your house you can discriminate (none of these rules apply)
· Can’t discriminate against families any more except for senior housing
· How to catch a landlord discriminating: Investigators try to detect Patterns or trick them (Black doctor couple followed by a white couple) 

Delivery of Possession. 
Issue: Is the LL obligated to provide vacant premises at the beginning of the lease?

Hannan v. Dusch
· Hannan (T) alleges that Dusch (LL) leased him the property for 15 years, beginning January 1; when January 1 comes around, P wants to take possession, but Dusch has failed to get rid of other tenants still occupying the land; Lease was silent on this issue (if had said something, that would have prevailed)
· Issue: Should this type of provision be read into the lease when it’s silent? (American v. English)
· Held: LL not liable; adopts American rule  needs to go after hold over tenant
· English Rule: implies covenant and LL is liable
· If LL was liable, what kind of damages? Reasonable living expenses elsewahere; sotrage costs; if commercial, loss of profits
· Would force LL’s to alter their behavior or put it in the lease (more efficient to put liability on LL bc knows more and is equipped to do so)
· American Rule: LL must provide legal right to possession (can be no other person in possession legally allowed to be there); LL not liable here
· But, if leases overlap, then LL would be liable to second persion bc hasn’t provided them legal possession
· Why does the court like the American Rule?
· Tenant could have said they wanted this in the lease (had the opportunity)
· English rule is burdensome on LL
· Wrongdoer is the one holding over, not the LL**
· (Flo Ro thinks kind of harsh – trap for unwary tenants)

P. 465, Problem 2
L and T execute a lease for a specified term.  T takes possession and pays rent for several months.  T then learns that L had earlier leased the premises to another tenant for the same term. T remains in possession but stops paying rent.  L sues T for unpaid rent; T couterclaims for rent already paid.  What result?
· Issue: Old T has previous right to possession; but T can occupy 
· Tenant is still liable for the rent (right of possession isn’t interfered with)
· What new T can do is terminate the lease
Old T has a previous right to possession and is actually there. Under the American Rule, old Tenant isn’t liable because they had a right to be there and the L is liable.  (Go in chronological order, first in time)
· LL not liable as long as new T is undisturbed in possession (property interests are chronological in order – First in time wins)

Subleases and Assignments.

Ernst v. Conditt
· Ernsts rent out commercial property to Rogers
· Rogers builds a race track business  wants to sell to Conditt with an accepted sublease agreement
· Rogers agrees to extend the lease & gets LL’s permission; they sign and amend the lease
· Problem: Conditt moves in and stops paying rent  Ernst sues Conditt for rent due
· Issue: Sublease or assignment?
· Held: Court decides it’s an assignment (considering intentions of parties)
What’s actually going on:
Tenants are liable for rent in two ways: *see sketches in class notes*
	1. Privity of estate OR
· LLs interest directly abutts after T’s interest ceases (butt up against each other)
· Ask: whose interest follows right behind you?
· Common law: if in privity of estate with LL, you owe them rent
· If assignment, T does not have PoE, T1 does bc gave it all up
· If sublease, T has PoE, not T1
	2. Privity of contract
· Comes from the lease: if it contains an affirmative promise to pay rent to LL
· Look for words that show a promise: “T promises/covenants to pay”
· If in a contractual obligation, need permission of original to be released
· T is not relieved of rent by virtue of subletting/assigning (remains unless LL agrees to eliminate)
Looking at PoC in the case:
1. Someone can go in PoC if promised to LL they would pay rent
	Here, amendment so original T’s promise still stands, but infers Conditt is promising to perform conditions of the lease; since it was all done at the same time, contract is bw three parties
2. Third Party Beneficiary Contract
C can sue about a contract bw A & B if contract was made for the benefit of C 

So, In Ernst, LL could have sued both/either
	R under PoC
	C under PoC and PoE

p. 471, Problem 3
a. L leases to T for a term of three years at a monthly rent of 1k.  One year later T “subleases, transfers, and assigns” to T1 for a period of one year from date. Thereafter neither T nor T1 pays rent to L.  What rights has L against T?
· L can go after T bc T in PoE; T1 not in privity of estate and doesn’t look like PoC; LL can terminate the lease
· If T1 in lease with T that promises to pay rent  third party bene contract
b. L leases to T for a term of three years at a montly rent of 1k; the lease provides that “T hereby covenants to pay said rent in advance on the first of each month.”  The lease also provides that T shall not sublet or assign without permission of L.  Six months later T, with permission of L, transfers to T1 for the balance of the term.  Thereafter T1 pays the rent directly to L for several months, then defaults.  L sues T for the rent due.  What result?
· T1 – privity of estate
· T – privity of contract

c. L leases to T for a term of three years at a montly rent of 1k; in the lease “T covenants to pay the rent in advance on the first of each month” and also “covenants to keep the leased premises in good repair.”  Six months later T assigns her entire interest to T1, who agrees in the instrument of assignment to assume all the covenants in the lease between L and T;  three months later T1 assigns his entire interest to T2 and three months after that T2 assigns his entire interest to T3.  T3 defaults on rent payments and fails to keep the premises in good repair.  Liabilities of the four tenants?
· T – Privity of Contract (specifically covenants in the lease); No PoE
· T1 – No PoE; 3rd party bene contract
· T2 – No PoE; No PoC
· T3 – Yes PoE; No PoC
· So, T, T1, T3 are liable

Kendall v. Ernest Pestana, Inc.
LL = Pestana			T = Bixler		T1 = Kendall 
· Hanger space in airport; commercial lease
· Kendall wants to buy business from Bixler, including hangar space
· Lease says need prior written consent of LL; otherwise silent
· Pestana says no to leasing with Kendall (wants more money)
· Issue: Can LL just arbitrarily say no if lease is silent?
· Held: No; minority rule: must be commercially reasonable – need a reason to withhold consent, even when lease is silent
· Conveyance
· Even though it is LL’s property, there is public policy bc of shortage of commercial space and concept of mitigation of damages
· LLs have to find sub tenants if T defaults – shouldn’t be able to be picky
· Doesn’t lose all rights – “commercially reasonable” protects LLs enough
· Also, dislike restraints on alienation (should also apply to leaseholds)
· Contract
· Every contract has implied duties for parties to act in good faith toward each other and a lease is a contract
· So, must be exercised reasonably, not arbitrarily

Kendall in Practice:
· LL has big shopping center for retail
· Lease is minimum rent, but T also pays LL a percent of their profits
· Ts lke this bc LLs have an incentive/stake in profitability of Ts
· A womenswear boutique wants to retire and assign to T1, a tattoo parlor
· What are reasonable factors in Kendall on which LL could reject tatoo couple?
	1. Suitability for premises
	2. Financial
	3. Legality of proposed use
	4. Need for alteration of premises
	5. Nature of the occupancy

Notes:
Make sure lease isn’t silent (draft around Kendall)
Or don’t allow assignment or subleases

CA Legislation:
Post Kendall Decision: CA passed legislation (after lobbying by big real estate moguls) Leases that were in existence were not changed (silence was assumed to be discriminate for any reason)

Defaulting Tenants.
Two situations: when T is in possession and when T is not in possession

1. T has breached a lease/lease provisions (doesn’t pay rent, remodeling, destroying property, term is up and still there, etc.) – What can LL do?
Berg v. Wiley
· LL leases to Berg for uses as a restaurant; provision says no remodeling; P wants to remodel and started doing so (also violating some health codes); LL changes locks, has sheriff and locksmith with him while T not there; T now suing for wrongful eviction and damages
· Issue: was LL justified in locking her out? Was she a T in possession?
· Held: She is a T in possession and LL cannot use self help to get a T out
· Self-help usually good: efficient, cheap, no court involvement	
· Old rule: LL can use self help when
· Legally entitled to possession
· Reentry means must be peaceable (here, they say not peaceable bc only wasn’t violent bc she wasn’t there – this is a stretch)
· Court adopts the Modern View: No self-help at all  have to go through the judicial process (this is CA and majority)
· This was a public policy determination – don’t want violence, so better to go through the courts)
· Must use unlawful detainer (but, still could take around 20-25 days in the best of scenarios)

2. Tenant who has abandoned Possession

Sommer v. Kridel
· Kridel enters into lease, but after paying first month’s rent and security deposit, backs out of occupancy (marriage broken off); LL did not respond to his letter; Someone else inquires about that apartment, but LL says no, already rented to Kridel
· Issue: Does LL have to duty to mitigate damages?
· Held: Yes – LL must make a reasonable effort to mitigate damages
· Doctrine of Mitigation of Damages/Avoidable Consequences: - P can’t recover for damages he could have avoided
· Old Rule: No duty to mitigate/find a new T; relationship was based on property concepts (T has bought it, so not LL’s concern
· New Rule: Contract Law applies; dues have a duty to mitigate (fair and economically efficient)
· What does LL need to do to show reasonableness?
· Question of Fact – what do normal LLs do to rent? – advertise, use agency, ads, etc.
· LL must also treat it as part of his vacant stock
· Lost Volume Seller Rule –
· Burden of Proof
· Normally, D has to show P didn’t mitigate BUT Sommers court turns this around (unusual); says bc LL knows better what is necessary, LL has burden to show he was reasonable
· *CA keeps burden of proof on T to show LL did not mitigate
· Here, If LL doesn’t mitigate, then he gets nothing (as opposed to just not getting what he could’ve avoided
· Hypo:
· 2k, but breaches and market drops  now only 1500
· Under normal rule, could recover $500; under Sommers would get 0 if didn’t mitigate
LL is not obligated to drop rent to get someone in 



PROPERTY OUTLINE 2

Landlord-Tenant (Ct’d)

A. Landlord’s Remedies against the T:
1. Security Deposits – 
· When you move in to a place, the landlord requires you to pay a deposit and keeps it in case after you move out they have to repair something.
· Purpose: so LL has pot of money and doesn’t have to go after T; supposed to refund at the end
· Great potential for abuse bc T is the one that has to go to court (LL is holding the money)
·  led to Statutory Reforms (only helps the T who goes to court)
· CA Statute: Cal Civ Code 1950.5
· LL can charge no more than 2 mos. rent worth (if furnished apt, then 3 mos)
· LL cannot get around by calling it something else
· What can LL deduct at the end:
1. If default, take unpaid rent out
2. Damages more than ordinary wear and tear
3. Cleaning to return to the same level at inception of tenancy
· Practicals: when T moves in, get/do an inspection  send written record to LL and LL doesn’t disagree
· Make sure to document; T has statute behind them, but just difficult to prove
· LL must do an inspection with you within 2 weeks of you moving out
· The LL comes in and itemizes what needs to fix (at time convenient to T; do it with T)
· Cannot change anything on the list unless it was hidden when they came and walked through – can only deduct for things written in inspection report or any new thing that pops up
· LL must send you deposit or a lesser amount with an itemized detail statement of what was spent within 21 days 
· Includes copies of docs showing what LL paid/copies of bills, time spent, reasonable hourly rate
· If doesn’t do this  T has right to go to court
· Remedies: Bad faith claim/retention  damages up to twice the amount of security deposit (though courts fairly reluctant to do this)
· Some courts say the LL does not get anything, even if they rightly withheld some of the deposit.
· A bad faith retention results in the LL having to pay damages plus 2 times the security deposit. So if the security deposit was 2k and the LL wrongly withheld 1k, then u get 1k plus 4k. 

B. Tenant’s Remedies
· Issue: really comes up with condition of the premises
· LL is obligated to do what’s in lease (K), but even if not in K, some things an LL must do
· Progression of Reform: (Hidler is the end of the reform); Dichotomy of lease as a conveyance or as lease
· Old Law: lease was in agrarian setting; point was to get the farmland (not the housing)  courts did not hold it was LL’s problems to deal with housing conditions (plus farmers were handy ones)
· Caveat Lessee – lessee takes risk of anything wrong with premises 			
· unless specifially provided for in the lease – would give T cause of action for damages, but T was not able to terminate the lease and walk away (was an independent promise/covenant)
· LL’s breach was not an excuse to terminate with the exception of LL’s promise to provide occupancy of the premises (allowing T to live there)
· Occupancy and rent are dependent, so T no longer obligated to pay rent
· New Law: concern about substandard living (shift from land to living spaces – urban Ts)
· Covenant of Quiet Enjoyment and Constructive Eviction
· Covenant of quiet enjoyment: right of T to be on premises undisturbed by LL
· Goal: to get Ts out without being liable to rent
· If premises get to a certain point, T has to move out, then it is like T has been evicted (constructive, not actual) bc premises so bad
· LL has breached implied covenant of the lease; breached covenant of QE
· Relieves T of having to pay rent, but T must move out
· Danger: Id court finds it to be habitable, T is liable for rent (high stakes)
· Courts expanded this to include normal things that make premises habitable (some JXs still use this for commercial leases
· Illegal Lease Theory – T could say whole lease illegal bc code violation  T has no obligations
· Implied Warranty of Habitability (JXs have diff versions) Majority Rule (CA uses this)
· Wiped out caveat lessee
· Not expressly written in the lease.
· Tenant's duty to pay rent is dependent on LL making the apartment habitable. 
· Premises must be safe, clean, and fit for human habitation at commencement of and through duration of the lease
· Only applies to essential facilities: vital to the use of premises for residential purposes (Questions of fact)
· Warranty cannot be waived
· Policy: protect Ts with bargaining disadvantage from LLs
· Incentivize LL to maintain apts
· T doesn’t have to move out (no more constructive eviction)
· Disadvantages: getting rid of slum apts increases rent or displaces people
· LLs may abandon buildings bc they can’t afford to fix them 

Hilder v. St. Peter – woman, 3 children, baby grandson live in terrible premises; LL says going to fix, but never does; woman ct’d to pay rent entire time
· Held: TC: Full rent + 1500 compensatory damages extra through IWOH; CoA affirms
· Court was essentially saying the apartment was worth nothing

Steps:
· Breach: either violation of code/statute (PF breach) or impact on health or safety of T (RPP standard)
· T must notify LL of deficiency and allow reasonable time for correction

· At the outset and duration of the tenancy, LL needs to maintain; but if T breaks, LL is not responsible under this duty
· LL not off the hook even if T leases knowing of defects (not a defense)
· T cannot waive IWOH

· What can we look at (even though Qs of fact):
· Housing/municipal/building codes
· One or two minor violations not affecting health/safety is not a breach, but accumulation of or major violations are
· If T’s health/safety is impacted (RP standard)

Remedies:
1. Repair and Deduct Remedy (T doesn’t have to sue)
a. Must notify LL and LL fails to do so
b. Can repair at own expense, record, then deduct from next mo’s rent (motivates LL)
i. LL might try to evict on grounds didn’t pay
1. Unlawful detainer procedures – but T can bring up IWOH breach
ii. Good if certain IWOH available (toilet, but not jacuzzi bubbles)
iii. If cost exceeds mo’s rent: CA: only twice in calendar year, can’t do if over 1 mo’s rent
2. Stay in and not pay rent (can do in CA)
a. Good, but risky – LL is going to try to evict thru unlawful detainer proceeding  T will use IWOH defense
i. But if T loses, T evicted
b. Some JXs require T to pay into escrow account (CA does not)
3. T can move out and terminate the lase – not obligated to pay for future rent
4. Stay in, pay rent, sue for damages (onus on T to bring suit)  safe option

Damages: on all of the above, T can add on CoA for damages (ie repair and deduct + damages)
1. Punitive – designed to punish/deter LL (though some JXs more lmted)
a. Hilder liberal – most JXs don’t follow Hilder
b. CA: T must choose bw contract (rent abatement) or tort (punitive/emotional type) damages
i. Can plead both, but before judgment must pick one
2. Compensatory
3. Refund of Rent/Rent abatement
4. Discomfort and Annoyance – more emotional type of damages; speculative
*CA allows for attorneys fees by statute, but some JXs don’t

Rent abatement – reduction in amount of rent that’s already been paid (a refund for time apt was uninhabitable  wasn’t worth what T was paying during time not fixed
	Issue: So, how much?
		Hilder got everything
	Court strategies:
		1. Hilder: get back difference bw value of the dwelling as warranted and value of dwelling as it exists in its defect condition 
· policy: sends message that can’t have these kinds of appts)
		2. CA: value if properly maintained minus value in defective condition
		3. Agreed rent minus value in defective condition (easier to figure out)
· Policy: allows for substandard apts as long as rent is FMV of the apt.; kind of allows for waiver of IWOH
· Can also do a percentage diminution (not majority) 
· Ie worth 4k – 50% RA = 2k

Problem D. p. 525
L offers a small run-down house for rent at $100 per month. T inspects the premises, finds a number of defects, and tells L that she will take the place as is but only at 50 per month bc that’s all it’s worth in its condition.  L agrees and T takes possession, then fails to pay any rent.  In an eviction suit by L, may T assert breach of IWOH as a defense and what are T’s damages?
· Usually cannot waive IWOH, but here there is bargaining power 
· Depends on if use value as warranted or agreed rent
· Ct. ruled for T even though agreed to reduced amt
· Effect: next person might not be able to 

Land Transactions

Statute of Frauds: contracts conveying property must be in writing
· Brought over from England; most JXs have this rule
· Certain Ks must be in writing to be enforceable (over 1 year, sale of goods over $500, sale of land
· Why? Good evidentiary value, stakes are high (make you think about it )
· In property: 1) contract of sale and 2) deeds (transfer of title)
· Hypo: O gives Blackacre  A; a couple days later, O wants it back, so A rips up the deed
· A still owns it; in order to get it back, A has to give O a written deed

Timing of a Typical Sale:
· Note: parties can do whatever they want – it’s all negotiable; the following is just custom
· Executory Contract: Title is not transferred immediately; there is an execution of a K and the parties at some point enter into a K but then certain things happen before it officially transfers
· Usually buyer looks around, back and forth
· Contract  Escrow period (1-2 mos)  Closing (when actual transfer takes place: S gets $, B gets deed

What happens in Escrow? 
1. Physical inspection (leaky pipes, etc.)
2. Title Search – see what the state of title is
3. Financing - mortgage
· Escrow developed over time by custom bc expensive, big deal, B wants things to be done and would be hard to get all this done before, unrealistic
· Enter into binding K, but written in that certain things can happen before a buyer can’t back out (K will specify conditions upon which buyer can back out; not just for any reason)
· Don’t have more than one in escrow at same time; though can have a secondary buyer
· Back out: can do so without having to pay damages; wouldn’t be liable
· Must examine K to see if backing out is justified or liable
· I.e., if contingency for physical inspection, then can’t just walk away without being liable if you don’t like what you see
· Always ask what the K says
· Hypo: sale for 500k; buyer expects 450k loan, but only gets 400k; can he back out?
· Depends on what K says; if nothing in the K, then liable for breach
· Buyer should specify deal contingent on getting loan at 450k
· Breach would occur at date of closing
· Note: look at market conditions: if down, then S not happy, but if gone up during escrow period, then probably happy; buyer is reverse of this
· Contract price – FMV on date of breach 

Damages: dependent upon whether goes up or down
· K price – value at day of breach: 
· If market value goes up: buyer does not have to pay, seller better off
· If market value goes down: seller entitled to the difference
· Seller breaches: specific performance or damages: value at time of breach – K price
· Again, buyer does not get damages if value has gone down at time of breach
Buyer Breach
· K price: fair market value at breach
· Rising market: seller can’t claim more that they can now re-sell property for
· Falling market: seller can claim difference btwn K price and lower re-sale price now
· May get liquidated damages, consequential damages (carrying, escrow costs) if K specifies
Seller Breach
· K price: fair market value at breach
· Rising market: seller not injured; buyer gets difference btwn what they were going to pay and what it’s now worth
· Falling market: seller claims difference??

Escrow Period: title, inspections, financing
1. Title – who owns what interest in a piece of property today (FSAs pretty rare today)
Consider mineral rights, banks (security interest), easement, private utilities (electricity, water, sewers, telephones, etc), lease
Title is not just a piece of paper  need a title searcher; and can sometimes happen w/out being recorded (ie, adverse possession, restrictions) 
Title Defect: any interest owned by someone who isn’t the owner (including, covenants, conditions, restrictions)

What could this K of sales say as to Title?
1. Silent – court will imply marketable title (bad standard)
2. Marketable title – Title must be free from reasonable doubt (lends itself to litigation)
· Parties forget to say what the condition of title has to be in the K  Courts imply that the parties meant marketable title
1. Private restriction: private individuals; easements, home owner ass’ns, mortgages, utilities
· Majority Rule: mere existence of a private restriction makes title unmarketable (basically all houses)
· If title is unmarketable, B can back out without being in breach (not good for S – B loophole)
· Minority Rule: private restriction that does not diminish FMV or so obvious a buyer would know about it do noes not make title unmarketable
2. Public restriction: put on by law; zoning, cities, states, counties
· Majority Rule: mere existence of public restriction does not make title unmarketable, but violation of it does make title unmarketable 
· Why: subjects owner to some sort of enforcement action

· Why a distinction? Mostly matter of custom; private is recreded, but laws not found thru title search; title based more along the lines of what’s easy to find
· RoT: only use reasonable doubt unless private restriction or violation of public
· Marketable title is not good for sellers and not a good standard – What’s reasonable?  litigation
3. Clear title/Title free of any encumberances
· Means no encumbrances, easements, liens, etc.
· And if there are one of these things, then they can back out without being in breach.
· Buyer loves this
· All residentials have easements
4. Any “defects” of record
· Good for S, bad for B; accept as long as recorded; B is blindly accepting
· Subject to anything that has been recorded on the land.
· Seller loves this because before doing a title search, the buyer is agreeing to buy it subject to any encumbrances that have been recorded.
5. Insurable title – title is insured by a title insurance company (Buyers must buy if co. will insure)
· Will protect the buyer now and won’t suffer a loss bc compay will take care of it
· This is not good for buyers or sellers (It is better for sellers)
· Issue: Title insurance does not protect against a whole bunch of things.
· Also, Buyer will eventually turn into a seller and the title defect will still be there – no guarantee that buyers want that conditoin

California Form (Cal Assoc. of Realtors) - CA Residential Purchase Agreement
· Don’t have to use this – just custom
· 7 days after contract of sale, seller must deliver to B some things, including a preliminary title report – in CA almost always done by title ins. Co. 
· The title insurance company complies a list of everything they can find about the title
· Buyer then has 17 days to accept or back out (no standard on title to be this or that)
· If B does nothing, S can cancel after quick notice
· Buyer can also ask seller to make repairs or take other action regarding property.
· So in the CA contract we looked at, the buyer gets the preliminary title report and decides if he wants it or not.
· It is different from clear title because the Buyer only has a certain amount of time to accept or decline to waive the contingency. 
· Good faith standard revision – B must exercise these rights in good faith
· This is Buyer frinedly, but also good for sellers – better than clear title bc buyer can back out up to time of closing
· Does not have to be 17 days – can agree to change if want to 
· Good bc clear, straightfoward, no litigation involved, no need to use one of the title standards

2. Physical Conditions: 
1) inspections during escrow period (includes structure, roof, plumbing, soil erosion, water damage, pests, stove, pool filter, etc.)
CA form: Par. 11: Condition of Property
· Sold as is – no warranties in the K on condition of property
· S has duty to disclose known material defects
· B has a right to conduct investigations (S must make it available) and do home inspection
· 17 days to review  can back out if doesn’t likeit or request that S repair
· Usually, a renegotiation of price just takes place

Duty to disclose defects: Does a S have a duty to tell B about some physical problem with the property?

Johnson v. Davis – Ds affirmatively represented there were no issues with the roof.  Rain, a few days after the sale, flooded the house from a bad roof
· Held: Where the seller of a home knows of facts materially affecting the value of the property which are not readily observable and are not known to the buyer, the seller is under a duty to disclose them to the buyer.
Old law: caveat emptor – let the buyer beware
· Drew a distinction between malfeasance (done affirmatively) and nonfeasance (just doesn’t do anything)
· Law did not punish nonfeasance: if S did something bad, then liable in tort for defects in the house or B can back out
· So, if asked and said it wasn’t leaky, then liable
· But if made no representations at all, then not liable in tort
New Law (CA on forefront of this): 
· Duty imposed on S to take steps and be forthcoming 
· Liable for both mistfeasance and nonfeasance  must take affirmative steps
Held: S has a duty to disclose defects that are 1) material, 2) latent, 3) known to the S
	Not all defects – too big a burden

· New law leads to more litigation, but has some redeeming qualities:
· 1. Economic efficiency – S is best able to fix; risk of loss is on party with most know.
· 2. Fairness – Why should S who knows be allowed to remain silent
· Note: fraud/misrepresentation and active concealment  liable under old and new

What is material and latent knowledge? – Questions of fact
1. Material – substantially effeects the value of the property to a reasonable person
a. leaky roof v. leaky bathroom faucet
2. Latent – hidden, not obvious – no need to impose a duty for an obvious defect
3. Known to seller – imposing bc assuming S has the knowledge, but no duty for S to inspect

What do you do if you have defects? 
Try not to know…
1. Try and Fix or 2) disclose all the defects to avoid liability

Statutory Duty:
· CA and a lot of states have passed statutes requring S to disclose different things (can be confusing bc both common law and statutory duty
· Not identitcal with common law – has certain check box list and not necessarily physical defects
· Not hefty on damages; if want damages, rely on common law

As is clauses – CA purchase agreements has these
· Buyer is accepting defects known about; can’t waive if didn’t known about them

Stigma Statutes: public policy reasons
· AIDS epidemic 


Deeds
· No more livery of seisin – needs to be in writing
· Given at close of sale  the document that transfers title (basically one page)
· Transfer of property effectuated by deed 
· Requirements:
· 1. Name of Grantor (signature)
· 2. Name of buyer/grantee
· 3. Legal description of property
· Often notarized, but this is not required to make a deed valid (just if you want to record)
· “For a valuable consideration” – not K related; has to do with recording acts/BFP
Different Kinds: (CA typically uses grant deed)
· 1. Quitclaim Deed		2. Special Warranty Deed		3. General Warranty Deed
· Why does this matter? 
· 3 methods for redress if byer ends up buying something with a title defect: 1. Lawsuit against seller, 2. Title insurance, 3. Rights vs. owner of that defect
· what kind of redress you can bring is a function of what kind of deed you have

1. Quitclaim Deed – Whatever seller owed he’s selling to the buyer (no more, no less); “as is”
a. Seller not liable for any title defects pursuant to the deed; good if doesn’t know what he owns
2. Special Warranty – C promises he himself did nothing to cloud the title, but no guarantee as to anyone else
a. No title defects caused by the seller
b. Covers AP?
3. General Warranty Deed – C promises there are no defects that exist on this title; would be liable for prior owner’s stuff; deed will either list warranties or statute will say
c. Big deal – most property does have some sort of defect
d. Not common in CA
e. If doing a Special/General, then should list defects as exceptions to prevent liability
4. Grant deed – done by statute in CA; grantor has not conveyed same est/portion to anyone else and property is free from encumberances made by the grantor


Six express warranties guaranteed by a GWD: 
· *1-3 are present covenants; phrased in the present – breached at time delivered/when the conveyance is made
· *4-6 are future covenants; promising GR will do something in the future; breached in the future when superior title comes along

1. Covenant of seisin – grantor promising he owns all of it; So, if you  don’t list something as an exception, liable; this includes Aps
· Remedy for Breach:
· A  B (GWD) but A didn’t own all mineral rights
· B sues, what remedy? – a return of all or portion of purchase price (basically, unwinding the deal – puts B back in the position before the contract)
· So, if 100k at time of sale, and 150k at time of suit: Bs damages based on purchase price, not FMV
· Would get 100k (not 150 – does not get the benefit of his bargain)

2. Right to convey – not every really an issue; grantor warrants he has right to convey the property
· Generally same as seisin
· Exception: when trustee has legal title (seisin) but forbidden by instrument to convey it
3. Covenant against encumberances – promises no encumberances on the property (big overlap with 1.)
· If easily removable, remedy is cost of removing the encumberance (at FMV at time of breach)
· Measure of damages: 
· If easily removable (mortgage): cost of removal
· If not easily removable (easement, etc.): difference in value between land w/ encumbrance and without
· Follows rules of contract law

4. Covenant of general warranty - grantor warrants he will defend against lawful claims and will compensate grantee for any loss grantee may sustain by assertion of superior title
· OA (GWD)B
· O sues B for declaratory judgment over who owns the property.
· If B wins, A does not pay for litigation costs because claim was not lawful—O did not have a true claim against B
· If B loses, O did have a lawful claim of superior title and A must pay for litigation costs AND property

5. Covenant of quiet enjoyment - grantor warrants that grantee will not be disturbed in possession and enjoyment of the property by assertion of superior title
· Same as covenant of general warranty; often omitted

6. Covenant of further assurances: grantor promises he will execute any other documents require to perfect the title conveyed
· Uncommon

Brown v. Lober - O conveyed parcel to Bost, but reserved for himself 2/3 of mineral rights. Bost  Browns via GWD listing no exceptions. Coal Co. offered to buy Brown’s mineral rights for $6k. CC did a title search, found only 1/3 rights and lowered offered to $2k. Browns used Bosts for breach of general warranty
· Held: SOL had run for present covenant of seisin/against encumbrances (land sold 10 years prior)
· Too early to sue for breach of future covenants—only if CC had purchased mineral rights from O and started mining could Browns sue Bosts for breach
· What could the Browns have done?
· Call up the owner of the 2/3s interest in the mineral rights.
· Try and get O to come in and start mining
· Start mining the minerals yourself and hope the owner of the 2/3s interests shows up.

Breach of Present Covenants:
· Breached, if ever, at time deed is delivered
· SOL begins running on breach 
· Present covenants, if not breached when the deed is delivered, can never be broken
· Senseless to say it either runs or does not run with the land
· If breached when deed delivered, grantee no longer has a covenant, but a cause of action for breach of covenant
· Majority: COA not impliedly assigned – C could not sue A for breach of covenant of siesin
· Minority: COA impliedly assigned – chose in action of B against A can be, and is impliedly, assigned to C when B sells land to C  C can sue A for breach of covenant of seisin

Breach of Future Covenants:
· Not breached until grantee or successor is evicted from the property, buys up the paramount claim, or is otherwise damaged
· SOL begins to run at time of eviction of when covenant is broken in the future
· Future covenants run with the land to all successors in interest of the grantee
· A GWD  B; B sells to C: A is liable to C on any of the future covenants in A’s deed
· If paramount owner O evicts C, A is liable to C on the covenants of general warranty and quiet enjoyment
Chose in action:
· An unsued-on claim
· Ex. A conveys GWD to B, but A breaches present covenant of seisin bc he does not have right to convey.  B now has COA against A.  B can give this COA to C when she sells to C with a quitclaim deed as a chose in action
· Majority approach: chose in action does not impliedly run with land, but it can be assigned to the next person
· Minority approach: does impliedly run with land
· So If A sells a GWD to B and B sells a SWD to C, and O truly owned the land the whole time
· The majority rule is the chose of action does not automatically transfer with the sale
· Minority rule is the chose in action is impliedly assigned.
· Majority rule is the chose in action is not impliedly assigned.
· You can always expressly transfer the chose in action.
Problem 3, p. 634: 
By GWD A conveys Whiteacre to B for 15k; By quitclaim deed B conveys Whiteacre to C for 12k; By GWD C conveys Whiteacre to D for 20k.  O, the true owner, ousts D at a time that the land is worth 24k. Advise D and C as to how much they can reover on warranties
A  B  C  D (A didn’t actually own it)
· D should sue C for future warranty breach of GWD and would get 20k
· Doesn’t get FMV; lmt’d to consideration received by person suing
What is C is judgment proof?
· D should sue A on breach of future covenants (bc they run with the land) and would get 15k
· Policies: warranties can be breached far into the future and make A liable for into the future for what property appreciates to (once A sells, can’t really protect himself)
D has no CoA against B – B made no promises (quitclaim deed)
What if O hasn’t showed up yet? And C is judgment proof?
· First, FWs  then say no CoA under FW, look to see if present warranty  when A sells to B
· Yes, Chose in action
· But, majority says not impliedly assigned  no action against A
If O ousts D and C is around
· D sues C for 20k and wins  C now has the loss and can sue A  C can only get 15k

Fraud: 
· Forged deed void: grantor whose signature was forged prevails over subsequent BFPs from grantee who didn’t know the deed was forged
· This is the only time where BFP loses (and for stolen deeds)—title insurance protects BFP
· Deed by fraud: grantor beats grantee, but BFP beats grantor
· As between two innocents, place the loss on the one who could’ve prevented it
Indenture and deed poll:
· Indenture: copy deed on parchment, everyone signs. Cut in half by jagged line and pieces of valid deeds will match
· Deed Poll: only signed by grantor, top polled or shaved

Delivery
· A deed is not valid unless its delivered (diff from K law)  if deed not delivered, then title not transferred
Historic Origins:
· Transfer clod of dirt  then give paper to grantee
· Dirt clod tradition disappears, but delivery is still req’d; but delivery is not necessarily the physical handing over
· Look for some sort of intent on part of GR
· Must presently intend to transfer some interest in land now; means to do something now
· Issues with delivery typically arise in gift/donative transactions (not commercial deals)

Example: Parents make deed to adult son and wife for their house; Son and wife go to recorder’s; Son and wife get divorced and wife wants her half
· Parents and son can say no delivery  ct. held for parents; they had no present interest

Example: Parent writes out deed to kid; sticks it in a desk drawer and dies; kids find the will which gives the property wholly to the three kids and then find the desk drawer deed
· If during her life, parent gives to her daughter  then to her (will just distributes what’s left)
· If during life, just need delivery
· If at death, then need a will, which has formal reqs (ie must be signed by 2 witnesses)
· Just because a deed has been written out, signed, recorded doesn’t necessarily mean it has been validly delivered

Sweeney v. Sweeney – Maurice owns the land and John is his brother; P is Maurice’s estranged wife (law is that she would get it all since they had no kids); They are still married but M doesn’t want it to go to his wife (Before there was no such thing as no fault divorce)
· Maurice does a deed to John and record that deed.
· The same day they make another deed from John to Maurice.
· M wanted to be able to get the land back if John died first.
· Maurice dies first and the fight is between the wife and the brother John.
· Wife says the second deed is valid
· This case is not about the first deed.
John argues that second deed is invalid bc not properly delivered
	1. No delivery at all/no intent
Court says yes it is valid because the deed was attested.
· Even though it wasn’t recorded, a deed that is attested is delivered.
· This can be rebutted by the intent of the parties.
· Court says the intent of the parties was to protect Maurice if John died first. And the only way that is possibile is if the deed from John to Maurice was valid.
· Thus given their testimony, the deed was valid. 
2. Delivery was conditional
· Arguing for a conditional delivery
· The condition would be John dying before Maurice.
· They claimed there was an oral condition and not written on the deed.
· Court says this is not ok
Sweeney Rule is the majority rule: A Grantor cannot give a grantee a deed on a condition.
· The court will not enforce it.
· If condition is written in deed, wil enforce bc it’s in the record and can see it in a title search
· The delivery is accomplished and disregard any testimony regarding the condition.
· This is favored because we have title records and a lendor looking at the title record should be able to know who owned the property and have oral conditions come and change it.
· Also, protects against fraud, more administrable, and need to protect the real estate records
· Another possible approach is that there was no transfer and the title remains with the grantor.
· If the condition is in writing, then the courts will enforce it because it wouldn’t deceive anyone.
Minority Rule: Some courts say if the condition is not met, then there is no delivery.
· Chillemi case – compelling facts: Hussband goes overseast to war, makes deed to W in case he doesn’t come back; comes back and gets divorced and W now wants her land
· Held: sympathetic; honors conditional delivery (no one else relying on it)
Minority minority approach: any deed with an oral condition is void
What should they have done?
· Joint Tenancy
· Write the condition
· Revocable Trust
· Life estate, remainder to John
· Just give it to John
· Can do conditional if use a third party (no fraud issue
· Often 3Ps are escrow agents

Oral Condition is Grantor’s Death
Majority: Sweeney still. If delivery valid, ignore condition
Minority: Deed not given effect because it testamentary and thus void. Title goes to heirs, not grantee.

Delivery to Third Party w/ Condition (even oral)
· Delivery is effective (how escrow works)
· If grantor intends to pass title or a future interest to a grantee now, there has been a delivery even though possession may be postponed until after grantor’s death
· Delivery creates and immediate future interest in the grantee with a life estate in the grantor
· If grantor intends that no interest should arise until death, no delivery during life has taken place
· Deed cannot take legal effect bc grantor intended it to be a will, not a deed, not valid
· But delivery to a third-party must be irrevocable

Rosengrant v. Rosengrant - M and H had deed conveying to Jay when they died; H & J go to bank to draw a deed. Banker makes H hand deed to J to make conveyance official. J hands deed to banker bc H does not want it recorded until he dies, at which point J can go to the bank, get deed and record. Banker puts in envelope to keep until H dies.  J goes to retrieve after H’s death, envelope says H and J names; nieces and nephews say not valid (want intestate succession)
· Argument: H gave to bank as 3P with directions that B would give to J upon H&M’s death  this is okay
· BUT: H didn’t let go of all control 
· Held: H’s name on envelope indicated H “intended” to retrieve deed at any time  no valid delivery
· Rule: delivery via third party okay, but must be irrevocable
· Solution: revocable trust. Retain right to possession for their joint lives and on their death land passes to J. Retain right to revoke trust and reclaim legal title. Need not deliver trust instrument to J.
· Revocable deed of land invalid.

Condition Written in Deed:
· Will enforce because it is written (no opportunity for fraud)
· If condition is a future event (graduating from law school), the deed is validly delivered when the condition is met, not before
· But most courts hold the future condition cannot be grantor’s death 
· This looks like a will, but does not have the formatlities  no delivery
· Can get around this by drafting to a future interest (grants to B with a reserved LE in A)
Oral Condition:
· Majority: deed is given effect and oral condition is ignored (Sweeney)
· Minority (small): uphold condition (Chillemi)
If Oral Condition is Grantor’s Death:
· Majority: follow Sweeney and uphold delivery and ignore the condition
· Minority: refust to give the deed effect on the grounts it’s testamentary and void – title stays with GR even after death (heirs get it, not grantee)

Finance
Unsecured Debt: 
· Normal recourse for normal creditor: sues, gets judgment, goes after assets; garnish wages
· Creditor’s recourse is just to sue you for the money you have; if debotor has no assets, then judgment proof
· Most lending transactions are unsecured debts
Secured Debt:
· Good for creditors; has first dibs
· Particular piece of property/asset owned by debtor that can be used to satisfy the debt
· Has first rights above other creditors
· So when someone borrows money, RP purchasing is used to secure the debt
· I.e., if bank lends money, then that house itself is security for debt; so if don’t pay  go after the house and forcloses
· Secured Transaction: property standing secure for the debt
· This developed as a matter of custom – could use another property, but most people don’t have this
Institutions that make money lending:
Banks, savings/loans places, mortgage companies  they charge interest
Amortized loan: fixed monthly payment that doesn’t change (2500 a month for 30 years); upload all interest payments, not principal  principal happens when the loan matures
	Sign two documents:
		1. promissory note: establishes payment terms with interst; like an IOU (short)
		2. Security interest: gives lender the security interest for the loan (long)
			Mortgage or deed of trust; puts title defect on the house

Mortgage History:
· Developed in courts of equity in England (no remedy in common law courts)
· English Law: owner would actually convey title to land to lender (lender owned the land) and when paid it off, would get title to his land back
· Latin: mortgage: dead pledge – buyer didn’t have control of land
· Harsh: if didn’t make last payment, buyer out of luck
· Courts in equity say this is unfair  right to borrowers: 
· Equity of redemption: borrower’s right to redeem land at any time from lender by paying off what’s due
· Equity: difference bw what you owe lender and what property’s worth
· This equity of redemption was then seen as unfair to lenders.
· So the courts of equity then allowed the lender to foreclose the equity of redemption.
· It would give the borrower a certain amount of time to repay and if he doesn’t, then their equity of redemption is foreclosed.
· Today in the US, there is no transfer of title to the lender.
· A minority of jurisdictions use the title theory of mortgages which just means the mortgage does not sever or disappear in a joint tenancy.
Two approaches to mortgage:
· English Law—title theory: title transferred from the mortgagor to the mortgagee
· American Law—lien theory: title is NOT transferred, but is simply a lien on the property

Foreclosures:
1. Judicial foreclosure – go through the court and have a foreclosure sale; potential buyers bid on property and the money collected form the new buyer pays of the lender (left overs to debtor)
· Buyer’s statutory right to redeem/right of redemption: 
· Buyer has 1 year after foreclosure to redeem from the purchaser of the foreclosed property by purchasing for the amount of winning bid + costs + interest
2. Private sale/Forclosure by power of sale – don’t go through court or lawsuit; someone else conducts the sale
· 98% in CA done by power of sale
· In CA and a lot of other JXs:
· Debtor has right to redeem after foreclosure, but under private, no right to redeem
· But lender CANNOT get deficiency judgment
· These sales bring higher prices because new buyers not subject to one-year right of redemption
· No statutory right of redemption for private sales

Security Devices:
1. Mortgages – used in majority of states, though not typically in CA
· two party deal: mortgagor and mortgagee
· Mortgage is the document that gives lender security interest in the property; aren’t wiped out by sale; survives sale of property
2. Deed of Trust – CA; title conveyed to neutral 3P called trustee (often title co.)
· 3 parties: 1. Debtor/borrower is the trustor	2. Trustee	3. Lender is the beneficiary
· Trustee/Administrator is solely for purposes of foreclosing; title passes, but not for any practical purpose
· If not paying, then lender calls trustee and tell to forcelose; trustee initiates foreclosure
· Lien: right to satisfy whatever they’re owed out of the property

How a private sale works:
1. workout – L&B get together and restructure the loan; lender doesn’t have to do this (business decision)
2. Borrower might reinstate the loan
3. File bankruptcy – stops foreclosure, but not for long.
4. Sell

Foreclosure Steps:
1. Trustee files notice of default – starts the foreclosure
2. Trustee then waits for 3 mos. from deate of default  then record notice of sale
3. Trustee notifies borrower of time and date of foreclosure sale (at least 21 days after)
So, basically about 4 months from notice of default
Anyone can find out when sale is happening
Up to five business days before date of sale, borrower has statutory right to reinstate the loan (B can get loan back up and running by paying of missed payments and expenses)
If miss five days, can make up by paying entire thing (acceleration of the loan)

Private Sale
· Usually takes place in the trustee's office 9-5pm.
· jurisdictions say the sale must be conducted openly and fairly.
· We are avoiding the sale in some dark alley in the middle of the night.
· The bidders need to come in with cash or a cashiers check.
· No credit cards or checks
· REO
· Where the bank ends up owning the property that is foreclosed.
· This happens because no one bids enough at the auction
· The lender can credit bid up to a certain amount.
· If your house is worth more than you owe, you should never let it go to foreclosure because you just need to sell it yourself.
· Lets say you owe 100k and the fmv of the house is 90k.
· This is when the house is underwater where the house is worth less than the amount owed.
· People would never buy under this fact pattern because the lien on the home would continue and the new buyer would still have to pay the difference.
· So this is the scenario where the bank would make a credit bid at 90k and sell it themselves later and there would be a 10k deficiency.
· The foreclosure sale satisfies the banks loan and that is why they do not want someone to get it for cheap.
· There is no equity here. If someone bid 110k, then the borrower would get 10k back in equity.

Often lending institutions end up owner these foreclosed properties – lenders don’t really want this, would rather have a bidder come in
	But if down in the market, end up owning
Can make a credit bid – can bid up to amount lender owned on property – doesn’t need to be cash
	Property is worth below amount owed lender and not other bidder coming in

Hypo: 
130k purchase price
20k down payment 
100k amount owed lender
150 FMV 
· In this scenario, borrower should just sell (where FMV is significantly higher than loan) – should never let go to foreclosure
· Often bidders trying to get a bargain; bring less – borrowers do better to just sell
· Distribute in order of priority of loans
1. Lender gets 100k
2. Borrower gets 50k (equity) – what’s leftover

What if 100k owed, but FMV is 90k? – upside down in mortgage; property is underwaters
· A buyer takes property subject to liens – pays 90k, but then still owes 10k (lender can then foreclose on a new buyer)
· Tangent: short sale – bank knowing below fmv, might agree to wipe out if get whole 90k – sometimes will work, sometimes not
· So, need a foreclosure sale – no one will bid more than 90k

How much would a bank loan you?
· Bank usually lends you 80 percent of the appraised value. 
· They would do this because just in case the market falls, the property would still be worth enough to satisfy the loan. 

Statutes/Anti deficiency Legislation
Borrower’s Right in CA
When indebtedness > amount of sale
Anti-deficiency statutes: Cal Code Civil Procedure
· § 726(a): One action rule—lenders can only foreclose, cannot sue on breach of contract or sue borrower personally 
· Can’t pretend you are unsecured creditor when you are actually secured
· Can’t go after other assets
· Can’t just sue for breach of contract (on the promissory note alone)
· Lender has to look for that secured asset as repayment for the loan
· If deficiency after foreclosure:
· § 580(d): foreclosure by private sale  no deficiency, borrower is off the hook
· § 580(b): judicial foreclosure  deficiency judgment allowed EXCEPT WHEN
· (3) loan was made to purchase someone’s primary residence that is less than 4 units
· Court sets amount of deficiency by determining FMV
· Court chooses the higher between the sale price or FMV (in favor of borrower)
· Deficiency judgment will then be the difference of indebtedness
· Even if judicial foreclosure on loan used to purchase primary residence, still no deficiency judgment
· § 580(c): only primary residences encompassed in (b), so foreclosure on vacation homes via judicial foreclosure, lender may be able to get a deficiency judgment against borrower
· Refinance of loan used to purchase a home protected under (b)
· Home equity loans NOT protected under (b)—for renovation, college, etc. 
· Will owe deficiency judgment if judicial foreclosure

Deficiency Judgment Hypos:

Even with judicial fore, no deficiency judgment if resident takes out loan for a house (under 4 units), so would just do private foreclosure
Lenders run risks with home loans
	Can only rely on the property if B defaults and most of the time can’t get deficiency 
	That’s why traditionally 20% down is required – buffer if it drops
If L does judicial foreclosure in CA, B has statutory right to redeem the property (different than equity of redemption)
	B has a year to buy back from bid after sale
	If bidding, will do less bc don’t want to do much during that year

Hypo 1.
40k down
150k loan
25k lean
190k sale
· Distribution: 150k goes to first lender, 25 to the second, 15 to buyer (lost 25k basically)
· Distribution: lenders gets paid off in order chronologically

What if sale was only 160k? 150k to the first and 10 to the second (becomes unsecured for the other 15 still owed); B gets nothing
	Note: this is why prudent lenders require substantial down payments (if property drops)

p. 650 Problem
200k purchase price
150k loan
30k loan from friend
100k sale
· Distribution: 1st lender gets 100k, but out of luck for 50k (no DJ); 2nd is totally wiped out – loses whole thing – sold out junior lienor; can act like an unsecured debtor

What if B keeps palying first loan, but defaults on the second? 2nd can foreclose bc secured

200k purchase price
125k loan
25k friend
If 160k sale? – bidder doesn’t want to bid more than 25k
If 140k sale – lean still on the first

How did Real Estate Lending end up in the middle of the 2008 collapse?
· Initially, loans required 20% down
· Investors want to get in on the loans; Wall St invents mortgage backed securities
· Bought a bunch of loans, pooled them, sliced them according to risk, then sold to investors
· RE was going up significantly  people want in on it; Silicon Vally .coms crashed  looking for somewhere else to put their money; also 9/11; also Fed Reserve dropped interets rates, so low mortgages became a great deal
· Led to a tremendous demand for mortgages 
· Gov’t gets involved – pressure to make it easier for people to buy homes and Wall St still clamoring
· Mortgage brokers are measuring by amount of loans, not quality
· Subprime mortgage – couldn’t afford to under trad’l lending practices
· Banks start making loans to people who can’t afford to pay them (a lot didn’t even require verification of assets, or would start low, then rate goes up)
· Appraisers cheating a little bit
· So, end up with all these people who can’t pay
· More and more subprimes go bad  sell and foreclose  value of properties goes down  more foreclosures
· Vicious cycle; everything becomes less valuable

*See Crisis of Credit Visualized video*


Title Assurance
· All states have recording acts/statutes – provides a place (gov’t entity) where people can take docs involving real property and have them listed in the records (doc is copied, put in records, and orginal sent back)
Purposes of Title System/Recording:
1. Establishes a public record – anyone can figure out what the interests are; good for buyers/lenders
2. They safeguard records – no worry about hanging onto or losing a deed; don’t need to worry about the original, because there’s always a record
3. Protects purchasers and bona fide purchasers against prior unrecorded interests – If you do a proper title search, you win against the prior unrecorded interests
a. This creates an efficient market, where people are not afraid to buy
b. They resolve disputes between opposing purchasers of the property
c. If there were no Acts, under the common law, first in time would win; people wouldn’t buy because potential of losing it
d. If you do a title search and nothing is recorded, B wins even though A’s might be valid

Illustration: If A doesn’t record, and then O sells to B, B will beat A
O

A
	B

Recording Acts General Rule: One who is first in time wins, unless the subsequent purchaser had no notice; as long as B did a title search and complies with the Recording Acts and had no knowledge of A, B will get it, even though O didn’t technically own it anymore (divests from A)
1. The recording acts do not say you have to record your deed. 
· You have a valid conveyance without recording.
· A problem only occurs if a grantor conveys the land to 2 people.
· If it is a Donee, B is not protected under the Recording Acts – must be a BFP

How do you get things in the Record:
0. Go to county recorder’s office (Norwalk)
0. Has to be notarized in order to record – to avoid forged instruments)
a. Note: does not need to benotraized to be valid as bw the Grantor and Grantee
3. Person in office not looking for fair/valid/efficient document  just stamps with date, time, minut it comes in
4. Is put in index 
b. Note: not sufficient to just pull the indexes – must look at the actual documents
c. Why use GR-GE index? – a lot of land doesn’t have parcels, just meted & bounds descriptions
d. Also, budgetary problems: would cost to go back and computerize title records
e. Since 1992, has been computerized; however, still using grantor-grantee indexes
f. Note: to the extent a title company can do this, they have psent the money and duplicated the records and computerized  they are running the risk of messing it up

Title Search: Grantor and Grantee Indexes
· Every document has a grantor and a grantee; in the indexes, they are listed alphabetically by last name of the GR or GE
· There are indexes for today, yesterday, week indexes, monthly indexes, yearly, decade, 50 years, century
· The more it is cumulated, the easier it is to search
· Index reference will contain grantee, grantor, description of the land, kind of instrument, date of recording, volume and page numbers of where instrument can be found in full
· Tract index: by parcel ID number, almost never used

p. 696 Title Search Problem ***SEE HANDOUT***
Is B on constructive notice of A?; if you do the following amount of title search, not on notice
1. Start with Grantee indexes
· start with the name of the person that conveyed the property to you; Start by searching yesterday, then go back
· Go until you get back far enough, then switch over to grantor indexes
· Diff JXs have different time reqs for this; in CA, goes back to Spanish Land Grants
· This just serves the purpose of finding your starting spot.
· Looking in the grantor index is when you will find problems in the title. 
2. Switch over to Grantor Indexes 
· Make sure they sold to the people you found in the grantee index.
· We are looking to see if the grantor put any interests on the property that is recorded
· You have to record at a time in and in a manner that a person doing a title search would find it. 
· If you wouldn’t find it, it is said that that person is out of the chain of title. 
· The grantor/grantee index is what is used when figuring out what can be found in a title search.
· Searching by each grantor will catch mortgages, attachments, conveyances, etc. that would inhibit a fee simple
· Do this by running through grantor index under owner’s name from the time of execution of the first deed giving title to such owner to the time of recording of the first deed for fee simple out from such owner
· This is the majority
· Minority (NY): search all the way to the present
· If deed given and recorded in different years, must check overlap under both grantor and grantee to prevent dual grants

Orr v. Byers (CA)- Orr is the lien owner against Elliott; Elliott’s name was mispelled - He had one judgment againt Elliot and the other against Eliot (conveyance from Elliott to Byers would be under Elliott. So when Byers would do his title search, the judgment would be against Elliot and Eliot so Byers would not find the one against Elliott.) ; Orr argued title search should have included alternative spellings of names that sounded similar. 
· Held: Title searcher is not required to look under all alternative name spellings; Idem Sonans does not apply bc too much burden on the title searcher (Makes title search and land more expensive)
· Some courts require searching under common diminutive names (William + Bill)
· But don’t need to look under all nicknames
· If common first and last name, then look at middle initial or at facts suggesting location of property

Question 2, P. 713
Elizabeth Taylor owns Whiteacre, and the record title is in her name.  Elizabeth marries Eddie Fisher and gives a mortgage on Whiteacre to Carol Burnett, signing the mortgage “Elizabeth Taylor Fisher.”  This mortgage is indexed under the name of “Fisher.”  Subsequently, Elizabeth divorces Eddie, resumes her maiden name, and sells Whiteacre to Adam Sandler, signing the deed, “Elizabeth Taylor.”  Sandler has o actual notice of the Burnett mortgage.  In a jx where indexing is part of the record, does Sandler prevail over Burnett?
· This Fisher to Burnett mortgage is a wild instrument/deed
· Burnett will lose the security interst and can’t foreclose to recover; she should’ve done a title search or said give me the mortgage under the name “Taylor.”; or convey Taylor to Fisher to link; can record a name change
· Must protect the subsequent purchasers 

O

Jones

Taylor 
Fisher

Burnett 	
Sandler

What if had signed mortgage as Elizabeth Taylor-Fisher? – hyphenated name is not the same; like a misspelled name; same with nicknames
· Note: there was a case where name was “William Barton” and didn’t look under “Bill Barton” – not enough; in PA, if Francis, then Frank

Hypo: What is county recorder messes up and the instrument is not indexed properly?
· JX’s split; half say A would win, other half say B would win
· Uniform Land Transaction Act says A must check for initial indexing, but if a mistake in subsequent indexes, A is off the hook and wins
· No one follows this

Types of Notice:
1. Constructive Notice – If you had done a title search, what would you have found?
O
A
	B
· B is on constructive notice of A – would see that A has recorded

2. Actual Notice – What does someone actually know? 
O
A
	B
· If B actually knows (told, read about it, etc.), then it doesn’t matter if A recorded or not; A wins

3. Inquiry Notice – notice that you would find from a reasonable search into the records and possession of property
· Facts that would lead you to be on notice
· Some consider this a category of constructive notice

Types of Recording Acts:
1. Race Statute – earliest type of RA; first to record wins; only North Carolina and Louisiana
· P. 715 Hypo: O conveys Blackacre to A, who does not record the deed. O subsequently conveys Blackacre to B for a valuable consideration.  B actually knows of the deed to A.  B records the deed from O to B. 
·  Under a race statute, B prevails over A, and B owns Blackacre, because B recorded first (actual notice doesn’t matter
· Pros: easy, administrable, efficient
· Cons: a little unfair – no need to protect B if he had actual notice
· Statutes repeal this eventually and morphs into some kind of notice statute

2. Notice Statute – In order to win, B just needs to not have notice

Hypo 1: B doesn’t win because he actually knows
O  A
  	Ba

Hypo 2: B wins because he doesn’t have notice (actual or constructive); need to believe B about this
O  A
	 B

Hypo 3: B wins because at the time he bought, did not have notice; took without notice of A and not on constructive notice at time he did a Title Search (Note: if race statute, A wins)
O  A
	 B
		A  A

Hypo 4: would want to try to prove got deed last because it protects the subsequent purchaser; remember deeds effective on date of delivery (not when actually signed)
O  A
O  B

Hypo 5: B beats A – A should have recorded, because then B would have had constructive notice
O  A
	 B

Hypo 6: B should record; O is out there giving deed away – Maybe C is coming – no reason to ever not record
O  A
	 B
		- - - -  C

Hypo 7 (Why this can be problematic): If A records, then we’re done; if in race JX, A wins; B is still the subsequent purchaser; in notice, B wins because had no notice when purchased
O  A
	 B
Then, A  A
Then, B  B
Now, B wants to sell to C

Issue: If C does a title search because he wants to purchase from B, C is going to see A in the grantor indexes and be put on constructive notice of A  will not win under the Recording Acts because he is on notice
· BUT, C would still prevail over A under the Shelter Rule
Shelter Rule: subsequent purchaser who buys from a BFP is sheltered by his grantor’s good title
· If subsequent purchaser doesn’t win under the recording act, ALWAYS check to see if previous grantor had good title  may still win under shelter rule
· If you’re buying from someone who would’ve beaten the person you’re fighting with, then you are sheltered from the person you are fighting with
· Applies to all statutes
· Hypo: If O conveyed land to A then to B. Then A records, then B recorded. B wins under a notice statute. And If B wants to convey to C, then C is sheltered by B. Since B would win against A, then C gets to stand in Bs shoes and win against A as well. 
· Solves the issue if someone is famous

Some inefficiencies of notice statute: can get hairy about who knew what

3. Race-Notice Statute – Requirements: 1) Subsequent purchaser had no notice and 2) recorded first
· Subsequent purchaser must meet both or first in time wins
· Pros: can eliminate some situations about who knew what when because of recording req
· Also, encourages people to record; not really clear if RN better than notice 
· About half and half in JXs

Hypo p. 716, Example 4: O conveys Blackacre to A, who does not record the deed. O subsequently conveys to B, who does not know of A’s deed.  Then A records.  Then B records
· A prevails over B because, even thoug B had no notice of A’s deed, B did not record before A did
Problem 1, P. 717: O conveys Blackacre to A, who does not record.  O subsequently dies, leaving H as her heir.  H then conveys Blackacre to B, who records.  B purchases for a valuable consideration and without notice of the deed from O to A.  Who prevails?
O  A
Then, O ----- Heir  B

Between B and A, B wins (otherwise no one would ever buy from heirs)
Bewtween O and A, A wins
Between A and heir, A wins (O doesn’t own it when he dies, heir can’t inherit)

Problem 2, p. 717: O conveys to Whiteacre to A, who does not record.  O subsequently conveys to B, who purchases in good faith and for a valuable consideration, but does not record.  A then records and conveys to C.  C purchases in good faith and for a valuable consideration.  B records.  C records.  Who prevails in a notice statute? Race-notice?
O  A
Then, O  B 
A  C 
B Records
C Records
· The subsequent purchaser is C – C wins in a notice statute
· In a race-notice: C does not win under Recording Acts, but does win under the Shelter Rule
· A has right to convey to someone

Zimmer Rule – subsequent purchaser is protected only if prior purhcaser also recorded; applies in about ½ JXs
O  A
Then O  B  C
C records, then A records
· As between A and C, normally C would win, but under Zimmer rule A would win because the prior conveyance was not also record
· Under Zimmer, C only wins if prior conveyance was also recorded
· Pro Zimmer: C is getting protection of Ras = want to incentivize to record
· Con Zimmer: A bought it – isn’t just coming out of the woodwork 

Chain of Title Problems
Example 7, p. 725: O conveys to A, who does not record.  A conveys to B, who records the A-to-B deed. O conveys to C, a purchaser for value who has no actual knowledge of the deeds form O to A and from A to B.  C records.  Who prevails, B or C?  The issue is: is the A to B deed properly “recorded” so as to give constructive notice to the world.
O  A  B
Then, O  C
· The A to B deed is a wild deed; a subsequent purchaser always beats out a wild deed
· C has to win to meet RA purpose; the subsequent purchaser is C and C will find O but won’t see O convey to anyone in the grantee index – C has no way of finding out, so he lacks notice
· 1. Notice JX: C wins because no notice
· 2. Race-Notice JX: no notice, but didn’t record first
· Rule: wild deed doesn’t count as having been recorded first
· So, in an RN JX, C wins, too
· C then also wins in a race JX
· So, if you’re B, make A record and make sure the deed is hooked up to the CoT

Ex. 10, p. 731: O conveys to A, who does not record.  O subsequently conveys to B, who knows of the conveyance to A.  B records.  A records.  Later B conveys to C, a purchaser for value who has no actual knowledge of the deed from O to A.  C records.  Who prevails, A or C?  The issue is: Does the deed from O to A, when recorded, give constructive notice to C?
O  A
O  Ba
B
A
Then, B  Cdoes not know about O to A
· If B didn’t have actual knowledge, C would always win under the shelter rule, but this problem takes the shelter rule off the table
· C isn’t going to see A in the GR/GE index – would just look under B, so this is like a wild deed scenario
· C is the subsequent purchaser – would win
· Note: there is a minority of JXs that require more extensive title searches, where you would find things that were recorded late (NY, MI) – under this C would lose bc constructive notice
· For every GR you find, you must look all the way to the present date – this picks up deeds recorded after someone acquires the property
· But mostly, this isn’t required bc title searches are expensive and burdensome
· CA is in the majority
· Very often, title search companes won’t do it – they just do the regular and if they miss something, will just pay the claim

Inquiry Notice
· A subsequent purchaser somehow should be in possession of facts where a reasonable person in his position would have investigated further  if had done so, would have discovered an interest
· There is something out there that B ought to  have known about and would have lead him to inquire about that clue
· Common ways: something in the deeds that should alert you; also, possession of the property
Harper v. Paradise – in 1922, the Susan-to-Maud deed was lost – gave to Maude for life, then to Maude’s children; lost for over 30 years; so, Maude’s children make a new deed restating the old deed; then it goes from Maude  Thornton  Paradises
· Held: there was a chain of title to Paradises, but they lose bc they were on inquiry notice of the missing deed bc it was mentioned
· Should have exercised diligent inquiry

Waldorff Insurance v. Eglin National Bank -Waldorff was conveyed a condominium from O. Then O gave two mortgages to Bank of the entire condominium project. 
· Waldorff moves in and is subject to the mortgage that is already on the land.
· Then in 1973/74, 2 mortgages were put on the condominium.
· Then in 1974 he purchases the land
· Then in 1976 the bank forecloses
· So the lawyer argued that before the 2 mortgages were on the land, Waldorff had entered into a contract and moved in on the land. (lawyer has to make the banks subsequent to W and then say on inquiry notice)
Rule: physically occupying a unit is constructive notice of the occupier’s interest
· Purchaser is on inquiry notice of the interest of Ts in possession
· All that is required is to make an inquiry
· Buyer can send out estoppel certificates
Held: although bank was not on actual or constructive notice, possession of the premises gives inquiry notice. 
· If bank had inquired and inspected the unit, they would have found that someone was already occupying the premises
· Basically tells us that if a person moves on the land, bona fide purchasers are on inquiry notice.

Notes: 
· this also applies to Aps; W could’ve recorded the purchase agreement
· Mere possession does not establish an interest; it’s just a red flag pointing to potential interest
· Equitable interest: right to buy th eproperty
· You don’t always lose under inquiry notice  if you inquire, but this leads to a dead end, make a note of it and have done your due dilidgence
· What does this do to title searches? – makes them more expensive
· What is a red flag?
· Let’s say O conveys to A (mother in law’s mortage) and then conveys to Bank.  Bank checks the records, see wife, O, MiL living there
· Then MiL claims has prior mortgage 
· Most would say MiL living there is not a red flag bc it’s consistent with the title (pretty common)
· But if just MiL living there, then more likely a red flag – should inquire
· Where this comes up: apartment building/commercial center/etc gets a new owner and there’s a lot of tenants – worried about oral agreements
· Use estoppel certificates: letter says please tell me if claiming any other interests; courts will enforce so that if T doesn’t respond, T is estopped from claiming an interest later
· Usually a paragraph in commercial leases that say T must promptly reply to E.C.s – not in residentials, but still held to it
· Moral: if you really want to protect yourself, go out and look

Weird Deeds: BW O and the BFP who is going to win?
1. Forged Deeds – it is more important to protect the property rights of O; B will not win under RA’s (one of the only situations in which this happens)
· When forged, O wins – classic case where title insurance is very helpful
2. Stolen Deeds – 
· Situation: O writes out the deed, but hasn’t actually executed; A then finds it and records it and sells to BFP (O didn’t mean to make it operable)
· Same as a forged deed – O wins
· FloRo disagrees: as bw two innocents, O has a way to protect himself – O is a little less innocent
3. Fraudulently Obtained Deeds – 
· Ex. 1: A says to O he is going to buy, O agrees and executes the deed to A; A gives a cashier’s check that is bogus and then A records and sells to BFP
· Ex. 2: O and A enter into escrow; escrow was told to deliver deed to A when A pays  escrow gives it before the money 
· This is the negligence of O in choosing the escrow company
· B wins against O  Once there’s fraud, O looks a little more negligent
· Note: there are a lot of cases on what fraud actually is; sometimes there is preying on elderly/uneducated after a natural disaster to contract to fix the roof  some courts will say forged (even though tech. fraud) so the sympathetic O will win

Title Insurance
· Private companies that make their money by assuring title to land (title = who owns what interest)
· Usually negotiated by K; either S/B (customarily S in residential) pays for B to have title insurance
· One time premium – not renewed
· Assuring that title is vested in a certain way – if not, will make good on damages
· Title Insurance is a matter of contract – look at the insurance policy – that’s what’s covred and what isn’t 
· Can use an K you want, but typically pretty standard types are used
· American Land Title Association (ALTA): generally covers vacant commercial land
· Now has a new one that covers homeowners
· Title Insurance is also available for lenders
What is NOT covered by Title Insurance:
· Companies do not assure clear title – just that title is in a certain way
· They are insuring nothing else they missed/can be disclosed by the records
· To figure this out they do a title search (many have own title plants) and find out all the defects in title
· Hypo: Purchasing a house and discover: 1) deed of trust, Tax lien, utility easements, and CC&Rs
· These will be listed in SCHEDULE B: EXCEPTIONS FROM COVERAGE
· Defects found are not covered (company doesn’t usually miss things)
· But, it’s helpful because you get a list of all the defects; informational purposes
· Note: you only get title insurance after you buy it, but the info is in the preliminary title report

Exclusions from Coverage:
Losses resulting from gov’t regulations (ie, zoning)
Rights of imminent domain
Defects, liens, encumbrances, adverse claims 
Losses that would not have been sustained if insured had paid for it
Not known to the company/weren’t in the public record, but it was known to the insured (actual notice or no consideration for it)

So, Why Buy Title Insurance?
**See the covered risks – see policies in course materials**
Forged Deeds are covered
Covered in a “Race to the Courthouse” situation
Harper v. Paradise situation
O conveys but only had a right to do so as an individual or O is only a JT/TIC/owned ½

What is not Covered:
1. Claims of parites in possession  (like Waldorff, AP, easement, by prescription)
· Hypo:
· OA, records forged deed
· AB, records legit deed
· B v. O
· O wins the land but B covered by ins. policy
· A forged deed and conveyed to B. If B has title insurance, B will win. Recording acts + insurance policy provide good title protection for buyer
· Hypo: 
· Same as above, but X is an adverse possessor, while B is the owner. Is B covered? No. Adverse possession is a Schedule B exception, and thus not covered by B’s title insurance.
Notes: 
· can always buy more coverage/pay more 
· Premiums are based on purchase price

Walker Rogge, Inc. v. Chelsea Title Co. - two claims, one was K claim where P sued bc of wrong acreage. Ins co not liable bc policy explicitly said so. Also had a tort claim for negligence—for negligent search and acreage issue
· Held: K claim is not an issue – no bc explicitly said so; but the neg’l claim is thornier, but also says not liable (unless independently assumed a duty)
· Jx split: some say yes negligence
· Jx split: not negligence, title search co did search for own purposes, not for owner
· No tort liability in CA (by statute)
Famous Mexico case: AP recorded something; TC saw it but didn’t list it because had a general exception 
· Held: TC not liable in K or neg’l – had no duty to tell you what’s there
Lickmill Creek Apartments v. Chicago Title Co. -  The contract insured the marketability of title; The question was whether the harzardous waste effects the marketability and whether the title insurance company will cover the cost of the cleanup.
· Held: Title insurance company covers the marketability of the title, not the market value of the land. 
· We just insure you have good title to the property.

Methods of title assurance:
· Recording acts
· Deed warranties: must sue grantor
· Deed warranties cover more, but grantor may not be able to pay
· Title insurance: sue insurance company
· Probably easier to deal with them than w/ grantors w/ deed warranties
· Does not require eviction (future covenants) like deed warranties do
· Title insurance covers cost defending title against all claimants, where deed warranties only do so if there is a lawful, superior title

Servitudes
Private land use arrangements (individuals) (contra by law – ie, zoning)
Categories: Note that certain interests can fall in more than one category – depends on law using
1. Easements – positive/affirmative: gives right to enter land
a. Affirmative/positive easements: where one party has the right to cross or do something on someone else’s land 
i. Legitimate and valuable property interest
b. Negative easements: right of the dominant tenement to prevent the servient tenement from doing something (i.e., prevent from blocking view of the ocean)
2. Covenants - land use restriction where one party agrees to restrict use of his own land
a. Falls w/in statute of frauds—must be in writing to run with the land
Minor Servitudes: 
1. Profit – right to go on and take something off
2. License –revocable 
History:
· Developed in England by landowners who could enter into these types of agreements – economically efficient/would benefit both
· Would where certain resources were not being used or to protect land value
· It promotes efficient use of the land
· Old courts were reluctant to enfource  put up roadblocks (basically went kicking&screaming)
· First easements  then eventually covenants

1. Easements
· Positive/Affirmative – giving someone right to enter your land
· Dominant tenement: piece of benefited; parcel that gets the benefit of the easement
· Makes it more valuable
· Servient tenement: piece of land burdened; parcel that is burdened by the easement
· Makes it less valuable
· Loses right to develop that piece; cannot block or obstruct the easement
· Means that it’s not totally yours anymore
· Appurtenant easement – runs with the land (next owner gets it, too; not personal to the one who bought it)
· Easement in gross – personal; only extends to a particluar person
· If it is not clear which one it is, courts will opt for appurtenant easements (most are)
· Recording acts:
· If easement recorded, subsequent purchasers bound
· If not recorded, most likely the easement does not run bc subsequent purchasers will have no notice
· Notice: constructive, actual, inquiry
· Buyers must inspect
· Easements are normally done by deed – subject to SoF and RA’s
· Would need to be in writing; would need to do RA analysis

Creation of Easements:
1. Writing
· Willard v. First Church of Christ, Scientist - Woman owned two continuous lots; Man came to buy both parcels, but she wanted to make sure the church would still have its parking lot easement; So McGuigan sells to Petersen, and the language granting the easement to the church is in this deed to Petersen (she creates an easement to the church in the deed bw O&P); Petersen records the deed, then sells the deed to Willard and this deed does not mention the easement.
· Willard then sues when he finds out that the easement is there - tries to argue that you can't reserve an interest in a land for a 3rd party.
· But W was on constructive notice – P recorded – should’ve done a TS
· Common law: can’t reserve an interest in property to a stranger to the title 
· Held: The CA Supreme Court said they weren't going to follow the common law rule anymore.
· Don’t want to ignore GR’s intent
· Prospective – balanced equities (W didn’t rely on CL and no Title insurance co being prejudiced, would be unfair to McGuigan who took less for it)
· New Rule: easements can be created in favor of 3rd parties—need to look at intent of the grantor (like Riddle v. Harmon)
· How could they have done it more easily?
· 2 deeds; convey to church; convey to P who does easement to church
· This easement was probably easement in gross (what if new church came along?)

2. License become irrevocable (if you have this, it is like an easement)
· Normally a license can be oral and revocable at any time, but two exceptions to revocability:
1. License coupled with an interest (usually a profit)
a. if sell right to come on land and cut timber  also a licence to come walk on land to cut
2. Estoppel – cannot do something would otherwise have a right to do
a. An owner is estopped from revoking
· These look a lot like easements (Restatment calls them easements, but ignore this)

Holbrook v. Taylor -  Holbrook owns land and there is a road on his land; Taylor buys an adjacent lot and asks Holbrook if he can use his road to build his house on his land; There is really no other good way to get to Taylor's property; Holbrook says he wants 500 bucks for Taylor to use the land; Taylor refused and Holbrook puts up all these cables and abstructed the road way; Taylor brings suit.
· Taylor argues he has an easement by prescription - But he couldn’t get a prescriptive easement because he was crossing the road with permission.
· Taylor's second argument is estoppel: need to certain factors to make it irrevocable:
1. Communication – “you can use my road”
2. Reliance
3. Prejudice if revoked – no way to get to house; spent 275k
· Held: H is estopped from revoking the license bc T relied on the use of the road and made improvements (to the road and by building his house). 
· What is normally the reliance? – spending money on the easement itself (ie, construction of the road)
· Problem – raw deal for H - discourages being a good neighbor; H stuck with this easement

Issue: How does subsequent purchaser kjnow there’s an easement/irrevocable license
· Won’t show up in the title search
· JX’s split on this on licenses being irrevocable: worried about burdening title/market ramifications; don’t want hidden, nonrecorded property interest
· Some courts say the subsequent purchaser is bound by the license; others say not bound by the license.
· Shepard v. Purvine  - Says that an oral license can become a irrevocable license.
· Henry v. Dalton  - Says an oral license will never become a irrevocable license

3. Prior Existing use
Elements:
1. Common ownership of land involved/of D&S tenements – land needs to have had a common owner
2. Quasi-Easement – one part of land benefitting another part
a. This the common owner needed to have been making use of the land as an easement
b. Would be an easement except for fact that you can’t have an easement over own land
c. Ie, Bailey’s sewage line across 19&20 benefitted her part; if a road leading to the house – road is benefitting the house part
3. At severance, did both parties intend for use to continue after the severance?
a. For Van Sandt, would be considering intent of Jones & Bailey
b. Factors:
i. Did the use continue?
ii. Apparent and obvious use
iii. Necessity for use to continue – the more necessary it looks, the more reasonable to think it was intended
1. Split in Authority: Van Sandt says only need reasonable necessity, not strict necessity (thus, would take expense into account
iv. Purchase price - Maybe if it was sold for a price below fair market value
v. What kind of deed was given - Grantee given a warranty deed (general or special) - Reservation (or grant) of an easement and whether a general warranty deed was given if there was a reservation. 
1. You look at what parcel was sold
a. Was parcel sold the dominant tenement
i. Then she would be granting an easement
b. Was parcel sold the servient tenement
i. This would be an implied reservation because you reserve the easement in yourself.
ii. And you look at the type of deed given. If it was a general warranty deed, it shows that the parties did not intend to keep the easement because giving a general warranty deed goes against an intent to reserve the easement.
Issue: split in authority depending on which tenement is being sold
· Implied Reservation – owner is selling the servient, and keeping the dominant; claiming there is an easement to him on land selling off
· Implied Grant – owner is keeping the servient tenement; granting an easement across the land the owner is keeping
· Some courts say if it is an implied reservation, then strict necessity is required (ie, in Van Sandt, Van Sandt would win because ther was no strict necessity)

Issue: Whether unwritten easement is binding on BFPs:
½ jx: Bindingsince implied easements cannot be recorded, there is no protection under the recording acts  BFP loses
½ jx: Not binding if protected by recording actsVanSandt refers to inquiry notice, so maybe recording acts do apply and BFP is protected if they bought property with no notice  BFP could win (do the analysis)

Note: any time there is an easement by implication: ask was it created and if someone else owns the servient tenement, do the two tests (including RA analysis)
These are factors right??

Van Sandt v. Royster - 3 parcels of land, originally under one owner (Bailey); city builds sewer line on the side of the 3 lots and Bailey makes a lateral sewer line to attach her line to the sewer line; Bailey started selling the land - sold Lot 19 to Jones (knew about the sewer line and connects his house to it) and Murphy buys lot 20 and also connects to the sewer land.
· The subsequent purchasers buy the land: Van Sandt owns 19, Royster owns 20, Gray owns 4
· Van Sandt then discovers sewage in their basement and tells the other two to stop running their sewage under their property. 
· Held: Easement by a prior existing use; P was on inquiry notice bc should have known a sewer existed bc the house had modern plumbing.

NOTE EXAM MATERIAL: if Bailey had sold to Jones by general warranty deed
· Could sue Bailey bc GWD guarantees totally free and clear title – GWDs run to successors – breach of future covenant (genera warranty/quiet enjoyment)
· When the sewage flows, it’s a trespass

4. Necessity
· Law will imply an easement by necessity across front parcels, so back part can get access
· Broken into two parcels and parcel 2 is landlocked – no more access (inefficient)
· Duration: as long as necessity lasts
· You only get an easement on what landlocks you (diagram (5 in the middle, 1, 2, 3, 4)
Requirements:
1. Unity of ownership of the alleged D & S tenements – must have been owned by the same person
2. Strict Necessity (majority) – there is no other way for parcel 2; not just convenience
a. Minority: will consider disproportionate cost – looks at the expense
b. Other minority: even stricter – if has water access, no necessity
3. Necessity created at the severance

Othen v. Rosier – H is common owner, sells parcels to Rosier, then Othen; R built wall/levee to contain the water, which flooded the road O had been using; O can’t pass and says you’re obstructing the easement; O sued claiming easement by necessity and by prescription. 
· Held: No easement by necessity just bc Othen was landlocked bc easement was not created at time of severance of the parcels
· Here, when Hill sold the 100 acres, it did not create an easement by necessity because the other pieces of land were not landlocked.
· Othen has an easement by necessity somewhere, but it is not through the land that he wants because it has to be over the land that land locked him.
· Here Othen may have had a good argument for an easement by a prior use.
· Also, an argument could be made that Rosier gave Othen a license that became irrevocable.
· Texas did not follow these exceptions so that is why those arguments were not made. 

5. Prescription
· Basically, if you have been using a way for a number of years, then becomes easement to continue to do so
· Like mini adverse possession (most crts use similar reqs); JXs all over the board on this
· Note: CA: 5 sol for AP  use this
Reqs: If meets these, turns into an easement  servient land stuck with it
1. If someone has continuously used for five years (continously trespassing)
2. Open and notorious – clearly visible
3. Hostile and adverse
History: 
· Fiction of the lost grant – borrowed from English law
· Pretend the owner of the servient tenement had granted to the owner of the DT, but then deed was lost
· But this is the opposite of no permission; Some courts adopted this  got confusing
· CA doesn’t use this – you get the opposite result of you write a letter; anything that looks like ST is trying to get them to stop but unsuccessful helps the DT
· Moral: If you want to stop someone, you better stop them; futile attempts not enough
· But, if just in a lost grant JX, then effort is enough to show
Can also sue for injunction to stop SL
· So, most say no permission, some say wil assume permission

CA statutes: in response to the public prescriptive easement, passed two statutes that give another way for the servient owner to stop someone from crossing:
1. Civ Code §813: if LL records a revocable consent and consents to someone crossing the land, then they won’t get an easement (need to record and also serve)
2. Civ Code § 1008: LL can prevent prescriptive easement from arising by posting a sign at each entrance and every 200 ft saying “Right to pass by permission and subject to control by owner”
3. Public policy: allows people to use land without creating easements; encourages to cross without owner being deprived of property right

Issue: Exclusivity: says there can be only one using; but most JXs don’t follow (Othen is in minority)
· Majority: use does not need to be exclusive (ie CA cases on common driveways – just need to meet SoL
Issue: Continousness: in AP, use as a normal person would (not literally all the time – summer house)
· But, here, how often do they have to cross? – can’t look to other things in the area
Rule: look at the person using it, and they need to use it as much as is reasonable for the purpose for which it is being used for (look at the use)
· If use to get to work, probably need to use every day of the workweek
· If National Forest and crossing to go camping – maybe one weekend a month is sufficient
· Weird tomato case – moral of the story: get title insurance to cover it or go and look, inquire (latter won’t protect you, but might make you not buy)
· Are underground pipes open and notorious? – courts say by themselves they are not, but there might be hints, like depressions in the ground, stand pipes
· Same thing with paths – has to pretty much use the same, designated way – can’t be all over the place
Scope: A prescriptive easement will be limited to the use for which it was actually made/used (pretty narrow)
· Why? Focused on rights of servient owner – maybe he didn’t mind the walking and so he allowed it, but he might very well care about a dune buggy – would be unfair because he didn’t have opportunity to object/say no to the second use

Public Prescriptive Easements:
General Rule: if general public is crossing, the general public can get an easement (not limited to just an individual)
· Big issue with oceans/beaches; Mean high tide line – as far as the waves wash up
· CA: If you own property on the ocean, own all the way down to the MHTL – public would be trespassing
· But, in Hawaii, no private ownership to the MHTL – hotels must provide public acess to the beaches!
· In CA, public prescriptive easements are implied dedications

Gion v. City of Santa Cruz - Gion owned some land and public was crossing the land to get ot the beach; Court said Gion could not block the land.
· A long time acquisiance of the public crossing the land shows that the person intended to dedicate the land to the public  They gave an implied dedication to the public
· Big uproar  Ca legislature pass those two statutes that allow an owner of land to prevent prescriptive easements

Allows the public to use the land, but allows the owner to revoke that permission: ASK:
1. Type of Land (Coast or not coast)
· If property is not coast: 1) no public prescriptive easement/ID if public is using land for recreational purposes; 2) if using not for recreational purposes, then can have ID/PPE (but this is rare – normally would just be a private individual)
· If Ocean land: Public can get PPE/ID
· Policy: makes it easier to use the beach; it’s a limited resource; keeps them open
2. Recreational use vs. Non-recreational use
· In Ca, the coastal commission started to require beach owners to dedicate an easement to the public before they could get a building permit.
· Supreme court struck this down, but they left the easements in tack that were already made
· Director in Malibu – one of these easements – can access!

Scope of Easements:
· Rule: Easement created in favor of dominant tenement cannot be extended in scope in favor of another non-dominant parcel
· So what do you do? Negotiate for an added easement before you buy; do a title search

Brown v. Voss: Brown (dominant) had easement across V’s land (A). Brown also owned parcel C and wanted to build a home across his two parcels; V gets mad and says no easement for C
· Held: Brown cannot use easement for parcel C when it was originally created for benefit of Parcel B. Brown’s use of easement for the house on both parcels would be misuse of the easement for the benefit of the non-dominant parcel
· You cannot use it to access a non dominant parcel, no matter who owns it – cannot expand on the scope of an easement from one parcel to another
· Injunction or damages as remedy? Court granted $1 damages.
Penn Bowling Rec. Ctr., Inc. v. Hot Shoppes, Inc - There is an easement across parcel A to get to parcel B; A bowling alley owns parcel B; The walls of parcel B and C abutted each other and Parcel C was owned by a deli, and the bowling alley took down the wall between the two parcels so that their customers can then go to the deli.
· Held: Court said this was a misuse of the easement and the bowling alley cannot even use the easement to get to parcel B until put back up the wall between parcel B and C.

Scope of Easement Issues:
· 1. Can you expand the area? – no you can’t (Brown v. Voss)
· 2. Putting more use on an easement -  Easements can be used to get to any point of the dominant property—just not outside the dominant property line
· If dominant parcel is later split in half, increase of the burden on the easement will be allowed if reasonable (26 is not okay)
· Test: unreasonably increasing the burden on the servient estate?
· So, if going to subdivide, bargain with A beforehand or be very wary – ct could say unreasonable later on
· If Ranch becomes Walmart? – probably not okay – a lot more traffice
· Some say “normal development of dominant estate should be accomodated
· 3. Changing the way person is using the easement itself
· Will allow increases, but look at normal development
· Change from horse and buggy to car
· Installation of cable wires or telephone polls (poor FloRo)
· No building pipe/sewer lines underneath the ground where easement runs
· Majority rule: ingress and egress only—can only use easement to enter/exit, not install above ground or underground utilities
· Minority rule: if it can be brought in by truck, it can be installed
· Pipe lines for water okay
· Electric lines if it could have been brought in by truck
· 4. Moving the Easement – 
· Relocating easement on servient tenement not allowed, even if moving it would not burden the dominant tenement and a comparable easement could be built in another location
· Dominant tenement cannot change the use of the easement if it is a prescriptive easement
· Prescriptive easements established by specific continuous use, so it would be unfair to change that use
· Unless it’s a normal development: horsecar
Termination of Easements:
1. Language in the grant itself that terminates
a. ie, for three years; so long as used to grow oranges
2. Release – writing where dominant tenement releases
a. Cannot be oral; (but can be oral if amounts to estoppel)
3. Reverse AP/Prescription – owner of ST builds over easement and DT never objects
4. by Necessity – gos away when necessity ends
5. Sale to a BFP without notice – not in the records
6. Misuse in a way that can’t be corrected
7. By condemnation – like emminent domain; gov’t buys 
So: when analyzing easements:
1. Is it created?
2. What’s the scope?
3. Has it been terminated?


2. Covenants
Negative Easements 
· Owner of the DT wants to buy from ST an agreement that he won’t do something  this makes DT’s land more valuable
· Could have treated this as a negative easement, but the law didn’t develop this way 
In England, only 4 things would give you a negative easement:
	1. Right to stop from blocking windows
	2. Air flowing in a defined channel
	3. Removing support from your building
	4. Interfering with water in an artificial stream
Negative Easements were refused in England for two reasons:
1. No recording system  had to go out and look (can see positive easements, but not negative ones – just can’t see them)
2. Allowed for easements by prescriptions
a. How would this work with negative easements? – it’s weird
· In the U.S., however, there was a recording system and said there were no prescriptions for neg. easements BUT they took English law anyway
· Problematic: with private property rights, we want to be efficient and this is done through agreements on how the land should be used – want to promote things that maximize the value of the land
· So, looked to CONTRACT law  courts would enforce contracts, but K law doesn’t deal with transfers of property
· If A makes an agt with B – A needs it to be binding on B’s successors
· Otherwise, people wouldn’t pay (B could turn around and sell property tomorrow and it would go away)
· So, there was a need to create a property right that goes automatically with the sale of property (can’t assign K rights)  this led to COVENANTS
Covenants – another way of saying contract right – they run with the land
· Needed to develop because judges refused to deal with negative easements
· There are certain requirements to get the covenant to pass to subsequent purchasers:

The Setup:
A (benefit)  B (burden)
A (burden)  B (benefit)

Benefit			Burden
    A -------------------- B
     |			    |
     |	Horizontal	    |	Vertical Privity
     |			    |
     |			    |
    D			   C
Does the benefit/burden run with the land? Issue only arises if A sells to D or B sells to C
Hypo:
· B promises A B will not build a factory on his land
· I will not do X on my land (negative covenant)
· Servient owner: B, his parcel is burdened by the covenant
· Dominant owner: A, his parcel is benefitted by the covenant
· 3 outcomes
· B breachesA can sue under contract law
· B sells his land to C and C breaches  does burden run to C?
· A sells to D, B still owns  B still has burden but does benefit run to D?
Remedies to enforce promises:
· If seeking damages  Court of Law and apply Law of Real Covenants
· If seeking injunction  Court of Equity and apply Law of Equitable Servitudes

1. Real Covenants (running at law)
· Developed at law courts – if remedy sought is Money Damages
· Note that real covenants and equitable servitudes are the same promise/agreement, but they have different remedies
Requirements:
1. Covenant must be enforceable between original/covenanting parties – need an enforceable K
a. For the purposes of this class, assume this is always true
2. Covenanting/original parties must intend for the covenant to run
a. Usually language like: “intended to bind successors” or “B promises on behalf of himself and his agents”
b. If says it, yes; if not, look to other factors for intent
c. But there’s basically always intent (otherwise it would be worthless)
3. The covenant must touch and concern the land
a. Any sort of agreement not to do something on land bw transferred;has to do with property interest being transferred – needs to affect land use
b. Issue: can’t do something that’s purely personal
i. Ie., B is a famous haircutter; A says cut my hair every month for 1k; then B sells land to C  does C have to continue to cut A’s hair? NO. – even if selling in exchange for haircut
c. FloRo Not going to give us anything that’s a problem
4. There must be horizontal privity between covenanting parties (that is, a relationship bw orginal parties that made the agreement)
a. Benefit Side: majority rule – no privity required
b. Burden Side: need privity
i. England: must be in LL/T relationship (doesn’t matter which one is making the promise) (thinks it unduly restricts land use, so want to limit)
ii. U.S. majority: need some transfer of interest in land; when the promise was made, needs to be part of some other transfer
1. Ie., I will sell you lot B, but only if you only build a house – this is put on during the sale of the land
2. Ie., I’ll only buy if you don’t build a factory on the land you’re retainign
3. When isn’t there horizontal privity? – with adjoining landowners; if just neighbors, will not be enforced in the US
a. Ie, there are two preexisting landowners, says don’t build a factory – this is just a freestanding covenant
4. The sale needs to be bw the benefitted and burdened parcels
a. Note that 3RS says basically don’t need HP, but no one follows
5. BUT, you can always put parties in HP by using a strawman: A grants land to B and B grants land to A, when they do this, add a covenant; or could have a 3P neutral straw 
P. 896 Problem: A and B, neighboring landowners, decide they will mutually restrict their lots to single family residential use.  They sign an agt wherein each promises on behalf of herself and her heirs and assigns, that her lot will be used for single family residential purposes only.  This agreement is recorded in the county courthousee under the name of each signer.  B sells her lot to C.  C builds an apartment house on his lot.  A sues C for damages.  What result?
· Here, we are worried about B’s promise to A – this is the burden side
· The burden does not run to C because there is no HP (not in conjunction with transfer of land and if it was in England, no LL/T)  A gets no damages
What if A, rather than C, is going to build Apts?
· Now we are looking at the benefit side – No HP is required for the benefit to run  C can recover
5. There must be vertical privity between the orginal party and the successor
a. Burden side: need the same estate or interest in the land 
i. Ie, if have a fee simple interest, must assign a fee simple interest
b. Benefit Side: successor must acquire some interest in the land
i. Ie, a lease would work for D
c. Note that 3RS has different rules: would use above test for affirmative covenants and have no privity required for negative covenants
Hypo: A  conveys to B, saying “B, her heirs and assigns will use for residential purposes only.  B leases to C for 5 years, who proceeds to open a nursery school.  A sues C for damages.  What result?
1. Yes, enforceable K
2. Express language is present; yes, intent
3. Touching and concerning the land – yes
4. HP – yes, because covenant occurs with sale/transfer of the land – burden side of covenant
5. VP – C has a different interest than B, so no 
a. Because VP is not met, the burden will not run – A gets no damages and C can build a nursery school; note that if B had sold to C, then cout get damages, because VP would be met
Same hypo as before, except A leases his land to D and B builds the school. Can D get damages against B?
	1-3 are all met the same way as above
	4. No HP is needed, since it is the benefit side (though would have anyway)
	5. VP for benefit side is just some interest in the land transferred, so would meet
		So, the benefit does run to D and D could get damages against B
NOTE: there will be problems where both the benefit and burden side are running and would need to do analysis for both sides (like if D wants to sue C)
Bonus Question: 
· Remember that if it is an assignment, the assignee is liable for rent, but it is a sublease, the sublessee is not liable for rent
· There is a covenant running in the lease and this is a VP issue
· With an assignment you are conveying everything (it’s the same interest)
· VP is met and the covenant runs, so assignee is liable
· With a sublease, not everything is being conveyed, so it’s not the same interest
· VP is not met, so it doesn’t run and subleasee is not liable

Summary: 
Real Covenant analysis is a two-step process
	1. Ask does it run with the land
	2. Recording Acts – look to see if the covenant/easement/equitable servitude/etc is recorded
		If yes, there is constructive notice and C is bound (or inquiry or actual)
		If C has no notice, then even if it runs to C, C can use the RAs to say not bound
Also, if asks about damages  RC analysis
If asks about injunction (before the fact/to prevent)  Equitable Servitudes analysis

2. Equitable Servitudes (the same promise, just enforced by an injunction)
· Law of ES arose bc 1) law courts won’t recognize negative easements and 2) threw up these privity requirements (did not like restrictions on the land bc no RA system)
· Chancellors were not bothered by this; they build in safeguards:
· Bonafide Purchaser – BFPs will not be bound if they don’t know about it and if they paid consideration for the property
· Basically circumventing the no negative easements and HP issues  say they will enforce through an injunction
Turk v. Moxhay - T conveys Leicester garden square to E w/ covenant to keep the square open.  E conveys to M w/o covenant, but M knew of the covenant.  M presumably paid lower price for purchasing “burdened” land.  D then wanted to alter the square garden and P brought suit. 
· Held: No, it would be inequitable for Moxhay to build in the square; will enjoin a successor from violating the covenant if he has notice of the original covenant.
· Court of equity says privity requirement not necessary so long as the suit is for an injunction, not damages.
· There was no damage remedy in England because this was not a landlord-tenant relationship between Tulk and Elms
· There would have been a damage remedy in the US, but this was in England so they needed to go to the equity courts

Three Requirements:
· Parties must intend to bind successors
· Touch and concern the land (no haircuts)
· If talking about the burden, successor must have notice (though donees bound even without notice)

Notes:
· Sometimes called restrictive negative easements, equitable covenants
· Today, in the U.S., people usually asking for injunction  ES law
· RC law comes up more with LL/Ts
· 3RS basically obliterates the distinction entirely, but this isn’t followed
· Why the different requirements? Mostly the historical view of relative degree of burden put on by various remedies; it was though that damages were more burdensome than an injunction (though today we would probably think the opposite)
· That’s why there are more hurdles for burden at law
· No VP for ES – like an easement in the sense that it just kind of sticks with the land; RCs thought to go with an estate on the land
· Metaphor:
· 1. Real Covenant is like a bird (covenant) on a wagon (estate in land) 
· Have to have the same estate to pass
· 2. Equitable Servitude is a like a monster that sinks its tentacles into the soil
· Doesn’t follow an estate – just sticks with the land

Terminating Covenants:
Covenants may be terminated by: 
Most obvious way to terminate is to buy them out – C should just ask A/D to release and pay up 
· Mergers: unity of ownership of benefit/burden by same person
· Formal release: written and recorded
· Acquiescence: when P failed to enforce servitude against other breaches and seeks to enforce the servitude against D
· Abandonment: makes servitude unenforceable as to the entire parcel, rather than only as to the P immediately involved
· Unclean hands: courts refuse to enjoin a violation that P previously violated
· Laches: unreasonable delay by P to enforce servitude against D, causing D prejudice
· Does not extinguish servitude, but bars enforcement
· Estoppel: if D has relied on P’s conduct, making it unequitable to allow P to enforce the servitude
· Eminent domain
· Prescription?

Changed Circumstances/Conditions Doctrine: something has happened so it is no longer equitable to enforce the covenant
· Test: Have the circumstances changed so much that the purpose of the covenant has been thwarted and therefore continuing to enforce the land is no longer equitable?
· The Test is NOT a comparison or weight test; you do NOT look at if the beenfit to the land would be more than the harm to the people who still want to enforce
· Rule: so long as the conditions do not change within boundaries/subdivision, restriction is not terminated
· Rule: If there are a multitude of benefit holders (A) (like subdivision), you need all of their permission to release the covenant – they all have the right to enforce the covenant
· This means that even one person can enforce the covenant if it was the basis of the bargain
· Rule: area surrounding subdivision is irrelevant
· Bordering lots cannot decide to remove the restriction for just those areas  creeping effect
· Lots internally abutting the border lots would start selling their land if commercial entities creeped in
Western Land Co. v. Truskolaski – Western land owned a large piece of land and subdivided and restricted the land to single family dwellings (put the restriction on their own land - it raises the value of the land because people can buy knowing that they will not be living next to a Wal-Mart); Western then wants to build a shopping center and the neighbors do not agree to abandon the covenants and sue for an injunction
· Western argued restrictive covenant was no longer valid bc the nature of the surrounding area had changed (more commercial).  
· Held: original purpose of the covenant had not been thwarted ad to make enforcement unequitable
· Still substantial benefit to those in the subdivision (perhaps not to those in surrounding area)
· Covenant should not be terminated
· We do not look at the surrounding area, we look at the land itself
Rick v. West - Rick owned a big piece of land and subdivided them; Rick sold ½ acre to West and restricted lots to single-family residential use;Rick later tried to convey land to hospital, but West refused to release the covenant.
· Held: court granted West injunction and upheld the covenant; she is entitled to a hold out
· West bargained for that covenant in purchasing the ½ parcel from Rick.
· Does not matter West was only person who wanted to enforce it
· The test is whether the restrictive covenant has been thwarted and is no longer suitable for the covenant
· You don’t get to compare

Common Interest Communities/Developments
Horizontal and vertical privity exist:
· Original purchasers in privity with developer and
· Subsequent purchasers in privity with original purchasers

· Where more than one person, governed by private land use restrictions
· Governed by Covenants, conditions, restrictions (which run with the land)
· Binding on people who purchase an individual unit
· Restricts what you can do on the land (colors, roof, curtains, landscaping, parking, hoops, satellite dishes, plants, banners etc)
· Requires payment of a maintenance fee to association that governs

1. Planned unit developments
2. Condominiums
3. Cooperative Apartments

Advantages: uniformity, amenities, security, tax benefits (deductions for interest on mortgage and property taxes for homeowners), cheaper, financial benefits; also would reap appreciation if increases when you sell it years later

Disadvantages: lack of choice/loss of autonomy, amenities shared, externalities (how they affect neighboring areas – ie, parking on streets, sex offenders)

Condominiums:
· Each unit in fee simple by owner – each has a mortgage
· So, a bank can end up with the interest if forecloses on an individual who isn’t paying mortgage
· External areas/common areas are owned by all as tenants in common
· Some condos on long term leases, but usually own the land
· In owning, become a member of the Homeowner’s Association (governed by the Board of Directors)

Cooperative Apartments:
· Entire thing is owned by a corporation (shareholders are the people who own units in building)
· The corporation is the one that takes out the mortgage on the land. 
· Your assessments goes to pay off the mortgage.
· They are both shareholds and tenants – lease is renewable in perpetuity
· Rent/Money goes to paying off the one big mortgage, so if neghbor can’t contribute, others must make up the difference
· Each individual has an interest in the financial credibility of the others
· Courts allow particularity/discrimination on who can enter – allowed to have a screening process
· Can discriminate for any reason that isn’t against public policy (not sex, race, etc)

CA RULE: restrictions enforceable unless unreasonable
· Look at restriction, presume it’s valid.
· Strike down only if unreasonable to everyone
· If the burden of the restriction substantially outweighs the benefit for the complex as a whole
Nahrstedt v. Lakeside Village: P argued pet restriction was unreasonable bc her cats stay indoors and were less noisy than children.
· Held: restriction valid unless unreasonable.
· Majority says the test is reasonableness in terms of the entire condominium
· Give deference to the CCR
· The restriction is valid unless
· Against public policy (Race, gender, etc.)
· Arbitrary (No real purpose or being enforced in a non uniform manner)
· Burden far outweighs the benefit
· P failed to show it was unreasonable for everyone, not just in her case
· Policy: folks buy in reliance on the restrictions, so should not be eliminated on the basis of a single owner
· Slippery slope; condos/board directors would get tied up in litigation 
· Legislature after: passed Civil Code 1360.5 entitling all homeowners to one pet as a matter of public policy
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