PRODUCTS LIABILITY OUTLINE

I. History

a. Divided into four eras

i. Pre-MacPherson (before 1916)

1. P had to show privity of contract, even in negligence cases

a. P could not sue mfr unless P bought it from mfr on negligence theory

i. Could sue under implied warranty 

ii. Also limited claims by those who were not the actual purchaser, such as family members

b. Exception for inherently dangerous products.

i. Negligent manufacturers could be held liable by remote plaintiffs with whom there was no privity

1. Thomas v Winchester: Mislabeled poison

ii. Extension to products not inherently dangerous – Cardozo  moves to the philosophy that mfrs owe purchasers a duty to produce safe products

1. Devlin v Smith: Improperly constructed scaffold

c. No strict liability

d. At a time when mfrs were protected b/o industrial movement throughout the nation

ii. Post-MacPherson (1916-1963)

1. Sweeps away the privity requirement  and negligence became the most common cause of action as breach of duty was the most common actual and proximate cause.

a. In MacPherson, Cardozo alludes to the foreseeable plaintiff (the car in question had four seats, and each occupant is a foreseeable plaintiff).

b. If the mfr has superior knowledge, they are held to the standard of what the RPP would do with that knowledge.

c. Contributory negligence and assumption of risk are valid defenses in these cases.

iii. Post-Greenman (1963-1998)

1. Strict liability develops and is embodied in RST §402a.

a. Not a breach, but rather a defect that caused the harm

iv. RTT (1998 – present)

1. Negligence-type approach becomes the dominant theory for design and warning cases.

2. In Greenman, sl was the predominant theory. RTT tends to favor a negligence approach.

b. Negligence as a Cause of Action 

i. Primae facia elements of negligence:

1. Duty

2. Breach

3. Legally cognizable harmCause in fact

4. Proximate cause



II. Warranty

a. In general: 

i. May be the only ground available because of the statute of limitations effect on tort claims

ii. Note that if the product just breaks and there is no injury, then there can be not tort claim, and breach of warranty may be the only viable grounds.

iii. Allows claims for the recovery of injuries as well as the loss of the product itself.

1. Strict tort liability does not permit recovery of economic damages.

iv. Warranty is a form of strict liability in that it makes no difference whether the mfr tried to prevent the problem.

b. Categories:

i. Express: Representation by the seller about the qualities of the product

1. Affirmative statements made by the seller in conjunction with a sale about the goods being sold

a. Includes statements about performance, safety, characteristics, etc.

b. This includes statements made in a brochure or on the packing box.

2. UCC 2-313: Applies to merchants and nonmerchants alike and may be created in 1 of 3 ways. Applies only to sellers who make a representation of fact about the goods in question – this allows sellers to control their liability by not making statements. Key is to induce buyers without making affirmative statements.

a. Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain.

i. Courts are split on whether P must show that he relied on these statements

1. In Calif., every statement is made is part of the basis of the bargain unless D can prove that it was not.

2. Post-sale reliance: Both the UCC and some case law support the fact that a statement about a product made shortly after the sale (e.g. by a salesman as you are leaving the shop) may be part of the basis of the bargain because there is a right to return for a period right after the purchase.

a. Reliance by users other than the purchaser are similar (“Golfing Gizmo”)

ii. Statements of opinion can become warranties if they form a basis for the bargain

iii. Tangential statements do not constitute an express warranty

iv. Hauter v Zogarts “Golfing Gizmo” : Label on the box says that the product is “completely safe”. Example of an affirmation made by the seller (in this case the mfr) which becomes part of the basis of the bargain.

1. To defend, the seller must prove that the statement was not a basis for the bargain

2. Reliance – the user was not the purchaser, but effectively relied on the statement that the device was safe

b. Description of the goods which is made part of the basis of the bargain

c. Sample or model which is made part of the basis of the bargain

ii. Implied warranty of merchantability (most important form)

1. Probably the most important provision at it grows from old tradition that a seller is deemed to assure that a product is suitable for a reasonable purpose intended

2. Most common grounds for damages and are akin to strict liability

3. UCC 2-314.

a. A warranty that the goods shall be merchantable is implied in a contract for their sale if  the seller is a merchant with respect to goods of that kind – unless excluded or modified

b. Goods to be merchantable must

i. Pass without objection in the trade

ii. Be of fair or average quality
iii. Be fit for the ordinary purposes for which such goods are used <= Most common application 

1. Hard to define because it varies with the different applications of the product. The raises the question of whether the product was used in the way the mfr intended.

a. Hardman: Child sprays hairspray on herself because it smells good and then catches on fire.

2. Exemption: If the buyer fails to inspect the goods, may not be able to claim this section. – a reasonable person should have seen the defects.

iv. Be of even quality within each unit

v. Be adequately packaged and labeled

vi. Conform to any factual promises on the label

1. Differs from express warranty because may have been read later (or not at all) and therefore was not part of the basis of the bargain
a. Allows private atty general actions by allowing consumers to sue if they themselves have not read or relied on the claims of the manufacturer

b. A retailer may be liable under this section, even if he is not under 2-313 and has not accepted the claims of the mfr (he just passes it along).

c. Implied warranties may arise from course of dealing or usage in the trade.

4. Cases

a. Coffer (shelled nuts): Glass jar and shelled nuts. This was not an express warranty. Implied warranty held untenable because within the trade (UCC 2-314(b)(2)) [applying peanuts] there is some tolerance for the presence of unshelled nuts.

i. Note: If this was brought as a product defect it would have had to be manufacturing defect – that this nut came off the assembly line in a defective condition.

b. Denny: P sues Ford for rollover on implied warranty and strict tort liability (design defect). P wins on warranty, Ford on tort.

i. Court finds that 2-314(2)© is really a consumer expectation test.

1. Ford advertised that the vehicle was safe for the family

2. P would also probably have won an express warranty claim, because in Ford’s advertising, they showed a woman driving a family on a rough road.

ii. Significantly, this case shows that breach of warranty is a viable route for recovering for personal injuries (damages).

iii. Implied warranty of fitness for purpose UCC 2-315

1. Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required, and that the buyer is relying on the seller’s skill and judgment to select or furnish suitable goods, there is (unless excluded or modified) … an implied warranty that the goods shall be fit for the purpose intended.

a. Factors (not elements) 

i. Relative expertise of the buyer and the seller

1. The more the buyer knows, the less reliance

a. The buyer may actually know more than the seller

ii. Whether, and to what degree,  the buyer participated in selecting the goods
iii. Degree of specificity with which the buyer ordered the goods

2. Very broad, in that the goods are fit for the ordinary purpose for which the goods are (normally) used.

c. Warranty Limitations

i. Privity of contract (who are the P’s and the D’s in the action)

1. Vertical Privity  (Who can be sued)

a. Buyer and seller are in vertical privity

i. Question of privity as we ascend the chain to the distributor and the manufacturer

1. Under strict  vertical privity, purchaser can only sue the retailer

a. Most states have relaxed the or eliminated the privity limitations for warranty claims

2. Horizontal Privity (Who can sue)

a. Can someone other than the immediate buyer sue?

i. Three alternatives (§2-318)

1. (A – most restrictive) A tort type situation in which any foreseeable plaintiff can sue

a. Includes injury to person but not to property

2. (B-broader)

a. Need not be in the household

b. Effectively eliminates horizontal privity requirement

3. (C – broadest)

a. Now applies to property

b. Seller may limit liability  with respect to property but not with respect to personal injury.

d. Remedies (UCC 2-715) Incidental and Consequential Damages (limitations and disclaimers apply)

i. Incidental Damages

1. Expenses reasonably incurred in inspection, receipt, rejection, transportation, etc of goods

ii. Consequential damages

1. Expenses related to losses from the goods not reasonably known by the seller and the cost of cover.

2. Injury to person or property proximately resulting from any breach of warranty. 

e. Exclusion or modification of warranties (UCC 2-316)

i. To exclude or modify the implied warranty of merchantability 

1. Writing must mention merchantability and must be conspicuous if it is a writing

ii. To exclude or modify the implied warranty for fitness of purpose

1. Must be in writing and must be conspicuous

iii. All implied warranties are excluded by expressions such as “as is” – which call the buyer’s attention to the fact that implied warranties are excluded

iv. When the buyer has examined the goods (or a sample) there is no implied warranty as to defects that such an examination would have revealed

v. Prof Notes: It is virtually impossible to limit an express warranty because it would be contradictory – and in contracts, ambiguity is held against the drafter.

f. Modification or limitations of remedies (UCC 2-719)

i. Consequential damages may be limited or excluded unless that is unconscionable.

ii. Mfr or seller cannot disclaim or limit remedies for personal damages for consumer goods is prima facie unconscionable, but, limitation where the loss is commercial is not.

1. Prof notes: Can apply 2-316 to exclude the entire warranty, but cannot leave part of it in place and then try to limit its operation.

a. Henningson: Manufacturer’s limitation of remedies limited to returning part to the manufacturer.

iii. If an exclusive remedy in the warranty fails, remedy may be had as provided by the Act (state law)

1. Example: Mfr promises to fix the item as the exclusive warranty, but fails to do so properly, the restriction is limited.
g. Notice and Statute of Limitations 

i. Notice: (UCC 2-607(3))

1. Buyer must, within a reasonable time after he discovers or should have discovered any breach, notify the seller of the breach or be barred from any remedy

ii. Statute of Limitations (2-725)

1. Action must be commenced with four years after the cause of action has occurred.

a. (This may be the saving grace if the tort limitation has expired)

2. The start of the time period begins when the breach occurs which is at the time of delivery
a. In tort, the time begins when discovery of the breach occurs

i. If discovery of the breach occurs after four years, mat still have a valid tort claim.

III. MISREPRESENTATION

a. Types:

i. Innocent (strict liability)

1. Policy: (As discussed in Klages)
a. In a world of mass marketing where there seller may be detached from the buyer, this should not stand in the way of recovery by an injured buyer.

b. Many plaintiffs could also recovery under breach of express or implied warranty but, tort law is more open ended and a strict liability claim is easier to pursue.

c. Many states still have privity requirements for warranty claims and may limit who can sue under these based on the §2-318 options.

ii. Intentional (fraud)

iii. Negligent

b. RTT §9 (Most states have not adopted strict liability for misrepresentation). Unlike §402B, there is no requirement for justifiable reliance)
i. Must be in the business of selling or distributing products
ii. Statement may be fraudulent, negligent, or innocent misrepresentation

iii. Material fact concerning the product
iv. Subject to liability for harm to persons or property caused by the misrepresentation

c. RST § 402B still followed in some states (strict liability, no privity req’t) Requires justifiable reliance. 

i. Applies to chattels only
ii. Must be in the business of selling chattels
iii. Must be a public misrepresentation about the character or quality of the product  such as advertising (not a sales pitch)

iv. Physical harm (includes both person and property) caused by justifiable reliance
v. Statement need not be made fraudulently or negligently
vi. Applies even though the consumer has not bought the chattel from the seller

d. RST §552©

i. Differs from RST §402B

1. §552 covers only economic loss and is limited to the difference between what the person thought they were getting and what they actually got

2. §402B limits who may be a defendant, §552 makes no such limitation

a. §552 is a form of strict liability, but has very limited damages

3. Like §402, §552 has a reliance provision
e. Cases

i. Ladd v American Honda: Under 402(b)

1. Boy crashes SUV, not the purchaser. Statement by mfr (seller) that the product was safe for the whole family. Misrepresentation was that the industry had previously been cited by the consumer products safety commission.

a. The misrepresentation was about a material fact.

i. This does not include puffing, which are usually “fantastic statements”.

b. Express statements of safety are rarely held to be puffing

c. The purchaser relied on the statements of the mfr by allowing the child to ride.

i. Note that the reliance does not have to be on the part of the person who is injured.
ii. Note that the reliance need not have influenced the purchase, but (as in this case) affects how the product is used.

iii. The misrepresentation need not be about the product in particular, but may be in regard to the entire product line.

iv. Disclaimers in ads

ii. Klages: Sues the strict liability theory – statement that the mace will stop the assailant.

1. Under §402B, requires that plaintiff justifiably  relied on the statement
a. D claims that the shooting was a superseding act and that in this kind of a critical situation, no one should rely on any product.

2. Both 402B and 9 state that the seller is strictly liable for any misrepresentation that leads to physical injury. 

a. Note that §9 excludes the reliance requirement

f. Intentional Misrepresentation: Fraud (memorize these elements)
i. Defendant made a false representation of material fact
ii. Defendant knows the statement is false or is reckless regarding truth
iii. Defendant intended the plaintiff to rely on the statements
iv. Plaintiff justifiably relied on the statements
v. Plaintiff suffered harm which may include physical harm and/or economic loss,
1. Cases

a. Kahn (heart valve)

i. For a fraud claim  there is no requirement that the product has actually malfunctioned or that the product is defective.

ii. The fact that the doctor relied on the misrepresentation is adequate to constitute fraud.

iii. Could this also have been brought under breach of implied warranty?

g. Negligent Misrepresentation:

i. Hayden’s elements

1. Duty to exercise ordinary care wrst plaintiff and wrst information at issue

a. This is a question of law and is decided by the judge

2. Breach of the duty
a. False statement of material fact

b. RPP would have known that the statement was false

3. Actual and Proximate Cause of the Harm was the misrepresentation

a. P must justifiably rely on the statements

b. P must be within a foreseeable class

c. Liability is limited in most states to the person to whom the statement is actually made  and those who are expected to rely on the statement.

4. P must suffer harm.

ii. Hanberry (This is one of Prof’s favorite cases)

1. Hearst was sued because they gave the product the “Good Housekeeping Seal of Approval”

2. The only question of law is whether Hearst owed this duty.

a. The remaining questions are questions of fact and may be sent to the jury.

3. A critical distinction is the difference between an opinion and a representation. When the statement is made by someone with supposedly superior knowledge, the opinion becomes a representation upon someone may justifiably rely.

IV. Strict Tort Liability

a. History

i. Greenman
1. Claim for breach of implied warranty against the seller and implied/express warranty against the manufacturer

2. Court holds that this is not really a question of contract law, even though it was a contract claim

a. There is a “booby trap” in contract claims because the injured consumer may not realize that he has to give notice to the seller until he is advised to do so, and by then, the statute of limitations may have run.

3. Recall that breach of warranty is a strict liability claim
4. Court says that the mfr is strictly liable in tort when they place an article in the market place and it injures someone.

a. Traynor also decided Escola (exploding Coke bottle) and commented that liability should not have been found in that case based on res ipsa.

5. The key to a negligence claim is to get the jury to think about what a reasonable person would have done differently
a. This may include introducing expert testimony that the product could have been designed differently

i. Different set screws might have been used, etc.

b. Policy behind strict liability in tort:

i. RTT takes the basic position that manufacturing defects are strict liability, but design and warning defects should be evaluated using a negligence standard.

ii. Insures that the costs are borne by the mfrs rather than the persons who are powerless to protect themselves

1. Strict liability focuses on the product and not on the behavior of the manufacturer or he seller.
a. This is liability without proof of fault

b. Satisfies the consumer expectation test

iii. Textbook list of policies

1. Compensation – makes it easier for P’s to sue

a. Loss spreading – the costs should be borne by the ones who produced the product

i. Mfrs are in a good position to recover their costs by:

1. Increasing prices

2. Collecting on insurance

2. Deterrence

a. This may be over deterrence because mfrs may have to pay even though they were as careful as possible

3. Encouraging useful conduct

a. In a perfect world would be as careful as you can

4. Helps plaintiffs avoid proof problems

a. As opposed to negligence where you focus on the conduct of the D, here the P needs only focus on the product itself

5. Protection of consumer expectations

6. Internalization of costs

a. Not significantly different that (1) above

iv. Review Articles Related to policy

1. Klemme: 

a. Relating strict liability to the cost of convertible cars – because they are inherently less safe, if they cost more, people would buy fewer of them and the world would be made safer without legislation

b. Would also give mfrs an incentive to make safer cars that sell for less money while the cost of the relatively unsafe cars remains higher

c. Causation may be difficult because there are always a large number of but for causes related to any accident 

2. Powers
a. By abandoning strict liability and returning to negligence, product liability would be absorbed into tort.

c. §RST 402A
i. D has to be in the business of producing or selling the product
ii. Product was expected to and did reach the buyer without substantial change in condition
1. Does not apply to raw materials

iii. Product was defective at the time it left D’s control
iv. Harm occurred when the product was used in a reasonably foreseeable manner
1. This becomes the misuse doctrine
v. The P has to be foreseeable
1. Leaves out any privity requirements

vi. Defect is an actual and proximate cause of physical harm to person or property
d. The one area of strict liability that remains in RTT is that related to manufacturing defects.


V. DEFECTS

a. Manufacturing Defects (RTT and RST are in accord)

i. RTT §2(a)

1.  A manufacturing defect exists when the product departs from the intended design even though all possible care was exercised in the preparation and marketing of the product. 

a. Comments (p 84): 

i. This is akin to a res ipsa standard 

ii. Manufacturing defects are judged on a consumer expectation standard as opposed to a risk-utility balance because the manufacturer may have done all that he could to reduce the risk of the product
ii. RST 402(2)(a)

1. The seller is liable even if it has “exercised all possible care in the preparation” of its products

iii. California jury instructions:
1. The defendant was in the business of making or selling the product
2. The product possessed a defect in its manufacture.
3. The defect in the manufacture existed when the product left the defendant’s possession
4. The defect in manufacture was a cause of the injury to the plaintiff
a. Note that the instruction does not require that the defect was the cause
5. Plaintiff used the product in a reasonably foreseeable manner.
iv. Policy
1. Manufacturers will necessarily price products higher to account for losses due to strict liability from manufacturing defects.
v. Food
1. Food that is substandard is considered as a manufacturing defect.
2. Tests:

a. Consumer expectation test (Hunt v Ferguson – cherry pie with pits) – what a reasonable consumer would expect of the product. 

b. Foreign-natural test (California) More a matter of law than a question of fact.

i. Unambiguous

3. RTT §2a

a. Because food is a manufacturing defect and the RTT adopts a consumer expectation test, the presence of bacteria would fall into this because the average consumer would not expect bacterial contamination in their food.

i. When a component, such as a chicken bone is found, the comments to the RTT indicate that the test reverts to the consumer expectation test of whether a reasonable consumer would expect that to be in the food.

ii. Note that an implied warranty claim may also be appropriate

b. Design Defects
i. RST §402A CONSUMER EXPECTATION TEST – PROPLAINTIFF
1. The article must be dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics.

2. There is no liability for obvious or known dangers
a. The test looks to the expectation of the ordinary consumer rather than to this particular plaintiff

b. Implied assumption of risk is eliminated from the RTT
c. Exam Quote: The consumer cannot argue that he expected the product to be safer than it appears.
i. P will counter by saying that they were not aware of the risk because it was specific and not obvious.
ii. This determines whether the judge will let the case get to the jury.
3. California uses the CET when the design is not complex.
a. This is because with complex machinery, the consumer may have no expectations as to how safe the machine is (p 106 6C)

b. From Soule (p 134, n3): “the consumer expectation test is reserved for cases in which everyday experience of the product’s users permits a conclusion that the product’s design violated minimum safety assumptions, and is thus defective regardless of expert opinion about merits of the design”.

c. When minimum safety is within the knowledge of lay jurors, expert witnesses may not be used to demonstrate what an ordinary consumer would or should expect”


i. From class, McCabe v American Honda: An airbag held to be determinable under the CET even though it is complex.

d. Calif uses child expectation wrst child products

4. There is a difference of opinion among the courts whether they will expand ordinary consumers to foreseeable users (p 105)

a. There is also a question of bystanders.

5. Manufacturer’s justifiable ignorance of the risk is no excuse.

6. This is similar to implied warranty law in that it asserts that when a consumer buys a product he has a reasonable expectation that it will perform as expected.

a. Cases

i. Gray v Manitowoc: Asks to whom the property of the crane should be known. What is the ordinary knowledge of the consumer?

1.  Applies Mississippi law to determine whether the defects were latent or patent (open and obvious concept) holding that if the defect is patent there is no basis for a complaint.

ii. Brawner: Child injured when removes lid from gas can. Court applies CET and holds that no one can reasonably expect that any gas can lid is child proof. Further – that the risk to any child is open and obvious.

iii. Keller (contrast Brawner): Narrower definition of open and obvious. To apply this, the consumer must be completely aware of all of the attendant risks – while the defect was not concealed the average consumer would not be completely aware of the dangers.

ii. Risk-Utility Balancing Test
1. RTT §2A(b)
a. [a product] is defective in design when the foreseeable risks of harm  posed by the product could have been reduced or avoided by the a adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe.

b. Cases

i. Barker v Lull (Calif): 

1. Two options, the P can either prove that the product has dropped below the floor of the CET, or the D can prove that its design satisfies the RUB. 

2. RTT would reject this case because it adopts RUB rather than CET

ii. In RUB the P has the burden of proof that there was a safer design available

2. Factors to balance – this is not the product as a whole, but the challenged feature of the product (microbalancing).
a. Usefulness and desirability of the product

b. Magnitude and seriousness of danger

c. Availability of an alternative
d. Manufacturer’s ability to eliminate the unsafe characteristic of the product w/o impairing its usefulness or making it too expensive

i. Cannot use economic benefits to the public from sale of the product

1. Cannot look at income from cigarettes to the producing states in comparison with health effects.

a. It is not a factor that imposition of liability would have a negative effect on corporate earnings or reduce employment in a given industry.

e. The user’s ability to avoid danger by the exercise of care  in the use of the product

f. Awareness of the danger (open and obvious?)

3. Unlike negligence, in products liability, subsequent modifications of a product (to improve safety) are admissible to prove that a safer design was feasible.

a. This is especially relevant when the manufacturer produces other products with the feature installed.

4. RTT effectively uses the Hand Formula: B < P*L where there is negligence if the cost of avoiding the harm is less than the probability of the harm occurring times the cost of (severity) of the harm.

a. Under RTT, P must show what a reasonable alternative design would have been and what it would have cost the D to implement it. 

5. Consumer will prefer to use the RUB, because rather than accepting the fact that they knew about the hazard under CET, under RUB can show that there was a reasonable alternative.

6. In RUB, as in negligence, the  mfr is held to a foresight test that they had knowledge of the foreseeable risks and balanced them. In strict liability, the D is judged on a hindsight standard.
a. It is the plaintiff that has the burden of proof to show that there is a reasonable alternative design.
i. The P has to find an expert who can show that there was a reasonable alternative available at the time.

b. Categories:

i. Mfr defect: Always applies the hindsight strict liability standard (Escola, exploding Coke bottle)

ii. Generic risk, shared by all products in the line. Most courts hold that because a mfr is ignorant of a generic design defect does not excuse them (hindsight test) although courts are split
1. But there are severe restrictions on the use of hindsight when the risk is scientifically unknowable.

2. Failure to warn is almost always treated with a foresight analysis except wrst drugs and medical devices

iii. Misuse of the product: Foresight test applied only for foreseeable misuse of the product.

1. Misuse

a. Use for an improper purpose

b. Using the product in an improper way

2. If the misuse is unforeseeable the D is not liable.

a. This may also be evaluated using a proximate cause analysis.

3. If the misuse is foreseeable, D is liable even if the misuse is unintended.

4. RTT §2a (note p [p 146]) handles misuse by considering it as contributory factor “may have misused in a way that calls for reduction of the plaintiff’s recovery”

5. Advertising and marketing (hook example) – when a mfr advertises and sells only to a limited market, he can claim that he has limited foreseeability of the uses to which the product will be placed.

a. The marketing and product placement will affect the CET and is important in those states that still use CET for design defect.

6. Cases

a. Romito v Red Plastic Co.: Falling through skylight. Fails CET and RUB. 
iv. Technology: Foresight test if the technology is available
1. Majority approach (foresight) If the product did not include the design feature and it was not available when the product was made, product is not defective (Boatland)
a. RTT would hold that under RUB the technology was not alternative design available when the product was manufactured.
b. A design may be available but not necessarily feasible.. This is a jury question because reasonableness is a question of fact. RAD – reasonable alternative design factors
i. Economic feasibility
ii. Practicality of implementation
iii. Offered by others at the time of mfr
iv. Safer alternative known or capable of being devised
v. Time, cost, impairment of the product.
2. Cases:
a. Habecker v Clark: Use of seatbelts in forklifts where the technology was available but its efficacy was not known.
i. There was a question of ignorance of generic risk because the mfr did not know how often the forklifts turned over and there was an ignorance of technology because the mfr did not know whether the seat belts would make the fork lift any safer.
b. Smith v. Louisville Ladder (after RTT) – legally insufficient claim because the proposed alternate design had not been built.
c. Kallilo v Ford (after RTT) Rolling truck – P shifts burden to D under; D wants RTT approach to have P show that there is a safer design. Court holds that RAD is just a factor
7. Unavoidably unsafe products under RUB, which cannot be made safer by reasonable care. Some products, including some for which no alternative exists, are so dangerous and of such little use in the risk-utility analysis, that a manufacture would bear the cost of liability to harm to others.
a. RTT § 2a comment e: The design of some products is manifestly unreasonable, in that they have low social utility and high degree of danger, that liability should attach even absent proof of a reasonable design alternative.

b. Factors:

i. Even if there is no alternative design, the mfr can still be held liable
ii. Never allow a product to be condemned under RUB unless there is a reasonable alternative design.

iii. Strict liability for ultrahazardous activities is a question for the judge, while risk-utility balancing is a question for the jury.

c. Cases:

i. O’Brien v Muskin: Swimming pool with slippery bottom. The majority holds that even though there is no alternative design that the product is unsafe because its risks outweigh its benefits (and hence it should be sent to the jury). The dissent says that absolute liability (no safer design) is not a jury question because there can be no RUB question.

1. This is a unique case because it holds that a product can be defective even though there is no safer design alternative (violates the principles of absolute liability).

2. The same has been applied to handguns – there is no alternative (cheap design) – no court has found such guns to be defective.

a. Not defective under CET because that is what the consumer expects.

b. Not defective under RUB because this applies only when something goes wrong with the product.

d. Medical Devices and Drugs
i. RST §402a (comment k –p 194): Drugs are an example of products that are “quite incapable of being made safe for their intended and ordinary use”

1. The seller is not to be held strictly liable for unfortunate consequences attending to their use merely because he has undertaken to supply the public with a useful and desirable product with a known but apparently reasonable risk.

ii. RTT (Foresight): A drug or device is defective when applied to a class of patients:

1. It contains a manufacturing defect
2. Not reasonably safe due to a defective design
3. Not reasonably safe due to inadequate instructions or warnings
4. If foreseeable risks of harm are great in relationship to foreseeable therapeutic benefits.

iii. Delegability of Design Defects

1. General Rule: Duty to 

2. design a safe product cannot be delegated

3. Custom made products: The mfr generally is not held liable unless it can be shown that the mfr knew that the design would be dangerous.

4. Multifunction machines: Most courts let the jury decide whether removable safety guards make the device unreasonably unsafe using the RUB.

5. Cases:

a. Bilotta v Kelley: Mfr sells several models of dockboards, some with safety device and some without. Mfr argues that the risk of loss for use of the product without the safety device passes to the purchaser. This allows mfr to sell the product more cheaply. Court holds that the mfr needs to make the product safe when it leaves their hands.

b. Hammond v International Harvester: Court held liable for selling a tractor with a removable roll bar at buyer’s request. Court held that the design was legally defective because the design was not optimal
c. Linegar v Armour: Court held mfr not liable for manufacturing a bullet-proof vest without full armor. “A manufacturer is not obliged to market only one version of a product, that being the very safest design”
iv. Component Part Manufacturers (Know all three approaches)
1. Three Different Approaches
a. Mott Factors (p 183-4)
i. Trade custom
1. At what stage is the device usually installed
ii. Relative expertise of the manufacturers
1. Which party is best acquainted with the design problems and safety techniques in question
iii. Practicality
1. At what stage is installation of the device most feasible
b. Majority Approach: From RST: If the component part has undergone substantial change after it was supplied, then the component part manufacturer is  not liable.
i. The question is essentially one of whether the responsibility for discovery and prevention of the dangerous defect is shifted to the intermediate  party who is making the change
ii. Suppliers of raw materials would generally not be liable
c. RTT:
i. Mfr is liable of a part is defective or mfr substantially participates in the integration of the component into the design and that integration causes the product to be defective
2. Cases:
a. Mott v Callahan: Metal working machine in which different companies mfr different parts of the machine.

c. Warning Defects
i. Tort law: Suppliers need only warn about significant risks and not every risk.

1. Factors to balance: (Hand formula for warnings)

a. Gravity and probability of the harm

b. Feasibility of giving an effective warning

2. A danger that is open and obvious is its own warning, but
a. What is important is D’s actual and constructive knowledge of the danger

b. May still succeed on mfr or design defect claims that there was a safer alternative to the design

3. Compliance with a statute is relative but not determinative
4. If the injury has never happened before there is “probably one free bite at the apple” before there becomes a duty to warn (applies in all three theories)

ii. Strict Liability §402A Warnings and strict liability

1. In order to prevent products from being unreasonably dangerous [odd because this is a strict liability statute] the seller must give appropriate warnings and directions with respect to risks that are not generally known and recognized.
a. Majority: Mfr can only be expected to warn about foreseeable risks
i. Mfrs are not held liable for failing to warn about unknowable generic risks. This is different than design defects where mfrs are not excused of liability
ii. Current application: There is a duty to warn against significant risks if the absence of the warning is likely to make the product unduly dangerous (RST 388 – p 239)
1. Some courts have shifted the burden of proof to the mfr to show that they did not know of the risks
a. The policy for this burden shifting is that the mfr is in a better position than the P to have known about potential risks
b. Minority: Apply hindsight and require mfr to warn about not known or not knowable risks at the time of mfr. 
2. RTT §2C 
a. A product is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor … and the omission of the instructions or warnings renders the product not reasonably safe
i. The P must show that reasonable alternative warnings (RAW) would have made the product safe.
ii. The presence of warnings should not insulate an unreasonably dangerous product from liability (p 239)
1. What is reasonable for the warning also depends on assessment of what is reasonable for the party being warned
a. Brings up questions of sign and symbols rather than text, esp wrst illiterate or those who do not speak the language.
iii. Cases
1. Dosier: Use of a livestock hook for airplane parts. Held not liable because the use was not foreseeable and therefore there was no duty to warn.
a. Unlike using charcoal briquets to heat a house which is a foreseeable misuse and would require a warning.
iii. Breach of Implied Warranty

1. Products unaccompanied by adequate instructions and warnings are not reasonably fit for the ordinary purposes for which such products are used.

iv. The warning itself (from Spruill – furniture polish)

1. Factors

a. Form – “catch the attention” of a reasonable person using the product

i. Consider placement and size
ii. Inadequacy of form may be a factor contributing to why P did not read the label.

b. Content of the warning
i. Comprehensible to the average user and convey “ a fair indication of the nature and extent of the danger”

2. Warnings may not be too watered down to prevent the customer from being dissuaded by the warning.

a. Warnings that minimize the risk may be worse than no warning at all.

i. Caution with use of the word “may”.

3. Cases: Broussard – electric drill causes explosion. Held that the form of the warning was adequate it would have been impossible to place more warnings on the drill.

v. Instructions

1. Tell the user how to use the product safely and explain the risks if the product is not used as the instructions say. (Edwards p 240)

a. Instructions that tell you what not to do are incomplete

b. Instructions that are complete would tell the user what the consequences are of improper use of the product.

i. This is a foreseeable consequence of not following the instructions.

2. Manufacturers have a duty to warn not only against generic risks associated with proper used of their product, but also foreseeable misuse.

vi. Policy
:

1. Autonomy vs safety: Some consumers will want the warnings and information so that they can make informed decisions. This is particularly true wrst drugs (polio vaccine pp 227-228).

vii. Duty to warn about other mfr’s products

viii. Relationship between defect in design and defect in warning

1. In Spruill (furniture polish) could claim that the product was defective because it had a defective design (its color) that made it particularly attractive to children. 

ix. Failure to read the warning

1. Must prove that even if P had read the warning that it was inadequate and that he still would have been injured

2. Causation question – independent of the P’s failure to read, was the label inadequate and had he read it would its inadequacy been a proximate cause of the injury?

x. Duty to Warn when the Danger is Open and Obvious
1. General Rule: If a risk is open and obvious, do not need to warn, but – if you choose to warn, the warning that is given may undercut this general rule. This applies regardless of whether the cause of action is negligence, strict liability, or negligence !!. 
2. Duty to warn is not enough to win the case without causation. If there is no warning about a risk that the user is already aware of then the lack of a warning did not cause the injury.

a. When P has forgotten the risks? There may be a sustainable cause of action.

3. Need to differentiate between risks that the user is aware of and other risks.

a. There may be a different duty when the user/consumer is sophisticated as opposed to the average consumer (professional power saw vs. Sears example. Simple answer is NO
i. If you include the “basic” warnings in products sold to sophisticated users, they are likely to stop reading.

ii. Cite to Lirianno in which a meat grinder was supplied with a safety device that was removable. Failure to warn of the dangers in removing the guard.

1. Warnings may do more than exhort people to be careful => may assist in making people in making choices by advising them of the existence of alternatives.

4. Cases:

a. Burke: Open and obvious danger of a metal sheering machine with the warning printed on the front, but not on the back of the machine. 
xi. Who to Warn: 
1. Users, Consumers, Bystanders RST § 388 Chattel Known to be Dangerous for Intended Use
a. One who supplies directly or through a third person, a chattel for another to use is subject to liability to those whom the supplier should expect to use the chattel I the supplier : (a)  knows or has reason to know that the chattel is or is likely to be dangerous for the use for which it is supplied, (b) has no reason to believe that those for whom it is supplied will know that the chattel is dangerous, (c) fails to exercise reasonable care to inform the users that it is dangerous.
i. There is not a bright line rule that manufacturers have a duty to warn the users in industry (Silica case, Goodman). Factors (note n to § 388):
1. Dangerous condition of the product
2. Purpose for which product is used
3. Form of warnings given
4. Reliability of third party as a conduit to relay information
5. Magnitude of risk involved
6. Burdens placed on supplier to require that he be the one to provide information
a. The bigger the consuming mfr and the longer they have been in business, the more reasonable it is for the supplier to rely on the mfr.
b. When there is a sophisticated user, jurisdictions are split on whether it is a question of law or fact regarding duty supplier of mfr to warn employees
ii. Sills v Massey-Ferguson (notes p 284): Duty to warn bystanders who are not consumers is a jury question
2. Learned Intermediary
a. Manufacturer has no duty to warn the consumer directly. Whether the intermediary must warn the consumer is governed by the law of consent.
i. MD is required to weigh the risks and benefits and make the decision to pass on some or all of the warnings.
1. Birth Control Pills: Most circuits have held that the duty to warn is to the prescribing doctor only
b. RTT §6 (d):
i. A prescription drug is not reasonably safe due to inadequate instructions or warnings if reasonable instructions  or warnings regarding foreseeable risks of harm are not provided to:
1. prescribing and other health-care providers who are in a position to reduce the risks of harm in accordance with the instructions or warnings [learned intermediary] or
2. the patient when the manufacturer knows or has reason to know that health-care providers will not be in a position to reduce the risks of harm in accordance with the instructions or warnings
c. Learned intermediary does not apply to over the counter drugs, where the manufacturer must warn the consumer directly.
d. Immunization clinics: The manufacturer must provide information to the patient directly because there is no balancing by a physician of the risks involved.
e. Pharmacists:
i. Learned intermediary generally does not apply except in some cases where the pharmacy has routinely advised patients and then fails to or in one case where the pharmacist knew of a potential drug interaction but still did not warn the patient.
1. Policy: Such a requirement might destroy the doctor-patient relationship.
f. Idiosyncratic reactions: No duty to warn when the number of potential reactions is very small.
i. Prosser (p 303): “In the ordinary case, the maker may also assume a normal user; and he is not liable where the injury is due to some allergy or other personal idiosyncrasy of the consumer, found only in an insignificant percentage of the population. 
ii. From RST (p 303): The duty to warn depends on whether or not the mfr, to his actual or constructive knowledge, the product contains an ingredient to which a substantial number of the population is allergic.
iii. Label statements about the product’s safety may also be seen as a breach of express warranty (as opposed to puffery). Beware of comments like “safe for all skin”.
3. Continuing Duty to Warn:
a. RST § 10 One engaged in the business of selling or otherwise distributing  is liable … if a reasonable person in seller’s position would provide such a warning
i. A reasonable person would provide such a warning after sale if:
1. seller knows or reasonably should know that the product poses a substantial risk of harm to persons or property
2. persons at risk can be reasonably identified  and can reasonably be assumed to be unaware of the risk
3. a warning can be efficiently communicated
4. risk is sufficiently great  to justify the burden of providing the warning
ii. RST §11 Liability for failure to recall
1. One engaged in the business of selling is liable … for failure to recall if
a. A governmental directive … specifically requires the recall or
b. In the absence of a directive, the seller [voluntarily] undertakes a recall and fails to act as a reasonable person in recalling the product.
b. Duty to recall is more limited than the duty to warn after a sale and is not one of reasonableness.
c. Changes in technology: The post-sale duty to warn probably partly depends on the nature of the machine (and the risk). It is more reasonable to provide warnings on bigger items where the buyers can bet tracked (Kozlowski, sausage stuffer p 310) than for household items. 
d. Misuse: Probably no duty to warn when the mfr finds out about misuses after the sale.
VI. Causation

a. Definitions of legally-cognizable harm
i. Tort-based

1. Injury to persons or property  other than to the item itself
ii. Warranty

1. Claim must be for the product itself
iii. Defect

b. Cause-in-fact analysis

i. P must show that the injury would not have occurred had the defect not existed (or if the D had not been negligent).

1. Must show that P’s knowledge or lack thereof of the danger was a causation issue
a. Example: If the warning had nod been adequate, it may not have made a difference, because of P’s (preexisting) knowledge of the danger.

i. RTT §2 (comment j, p 320): A failure to warn is not a cause of the harm if the person to be warned is already fully aware of the dangers that should have been warned against

ii. Heeding presumption: If the mfr provides a warning that the consumer will read and heed it

1. From RST §402A (comment j) 

a. Where a warning is given, the seller may reasonably assume that it will be read and headed” [out of character for RST since this comment relies on reasonablness!]

2. This assumption is rebuttable

a. Blind, illiterate, lacks judgment

i. Shifts the burden of production onto the D – that the consumer was drunk etc, and would not have heeded the warning regardless.

1. You need to show that heeding the warning would have changed behavior.

iii. Multiple independently sufficient causes

1. Substantial factor test: Was the defect a substantial factor in causing the injury?

a. Vague test because it is difficult to determine what a “substantial factor” is.

i. D’s will claim that even if they were not negligent, that the injury would have still occurred because the other defendant was a substantial factor.

b. Show that the negligence, defect, or breach of warranty was a link to the legally cognizable harm.

c. Proximate Cause Analysis:

i. Majority Approach: “Scope of Risk Rule:

1. D’s negligence (defect, breech, etc) must pose a reasonably foreseeable risk of harm to the class of persons that P is in, and, the type of harm that occurred must be a type that is reasonably foreseeable as resulting from D’s negligence (breech, defect).

a. Class of persons is really not an issue because of the decline in privity requirements.

i. Applied largely to bystanders, but now majority views bystanders as not unforeseeable and is a question of fact for the jury.

ii. Generally comes up wrst intervening causes and misuse

1. The standard way to analyze whether the intervening cause or misuse was reasonably foreseeable.

a. This is now generally sent to the jury as a matter of fact

d. Res Ipsa and (Manufacturing) Defects

i. RTT §3 Circumstantial Evidence Supporting Inference of Product Defect

1. It may be inferred that the P’s harm was caused by the defect (without proof of the specific nature of the defect) when:

a. The incident was of a kind that ordinarily would occur only as a result of defect; and
b.  Evidence shows that more probably than not; (1) the cause of the harm was due to the defect rather than to other possible causes; and (2) the defect existed at the time of sale or distribution

ii. Unlike other parts of RTT, this is proplaintiff because it allows the P to get to the jury without much supporting evidence.

VII. Relevance of Statutes

a. Negligence - Defendant’s Compliance With the Statute: 

b. Majority Approach: Compliance with the statute is relevant but not determinative of whether the defendant’s non-negligence or the product’s nondefectiveness. ( especially true when the statute does not have a private cause of action.

i. Jury is free to conclude that, under the circumstances, the reasonable care required was greater than the statutory minimum.

1. RTT 

a. Compliance with a pertinent statute, while evidence of non-negligence, does not preclude a finding that the actor is negligent … for failing to adopt precautions in addition to those mandated by the statute.

c. Requirements of Statute

i. Designed to protect the class of people that P is in

ii. Statute was designed to protect against the kind of harm that P sustained

iii. Once excuses are offered, if they are sustained, then statute is eliminated

1. Violation is reasonable because of the actor’s childhood, physical disability, physical incapacitation

2. Actor exercises reasonable care in attempting to comply with the statute

3. Actor neither knows nor should have known of the factual circumstances that make the statute applicable

4. Statute is presented to the public in a confusing way

5. Compliance would present a greater risk of physical harm than noncompliance

d. If the statute sets a safety standard court will generally give compliance with the statute more weight.

i. Under RTT lack of compliance with safety statutes makes the product defective as a matter of law.

e. There is a preference for performance requirements as opposed to design requirements because these are generally less restrictive.

i. Southland Mower: Court notes that some performance requirements can be design restrictive.

f. Policy: 

i. Regulations are (more) universal than is adjudication

ii. Adjudication is backward looking while regulations are forward looking

iii. Regulation is designed to provide for safety while tort adjudication is designed not only to deter antisocial conduct but also to compensate for injuries.

VIII. Pre-emption
a. Express Pre-emption: Congress or federal agency expressly says that the state law is preempted by the statute or regulation

b. Implied Pre-emption:

i. Congress impliedly intended to “occupy the field”

ii. State law is in actual and direct conflict with federal regulation on some matter.
c. Saving Clause: A federal statute includes a clause that says that prevents state legislatures from enacting contrary legislation, but does not bar common claims for damages [under common law]. 
d. If there is federal preemption there is no cause of action because there is no federal common law.
IX. Defenses
a. Contributory/comparative negligence

i. Comparative fault (state adoption)

b. Product misuse (unforeseeable use)

c. Assumption of risk

i. Express: Contractual waiver of right to sue

ii. Implied: (Eliminated by RTT)

1. P actually knew of the risk

2. P appreciated the nature of the risk
3. Voluntarily assumed the risk
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Which is correct, child or adult expectations?





Three


Theories





All three turn on whether the warning was reasonable 
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