Products Liability
Prof. Hayden

Fall 2003

I. 
INTRODUCTION/HISTORY (1-8)
Four Eras of Products Liability

1. Pre-MacPherson (before 1916) – Privity required even in negligence. Why? Grow economy, protect mfgs, mfg immune b/c so much power. Mfg duty only to dealer not end user.

2. Post-MacPherson (1916-1963) – No privity for negligence (which became most common theory b/c neg can’t be limited like warranty).

So, test was: would a reasonable manufacturer wouldn’t manufacture a product like this – their breach caused damage.

3. Post-Greenman (1963-1998) – SL theory of 402A

a. Defect

b. Product used in foreseeable manner

c. Causation

4. Rst 3d (1998) – Neg as standard for design/warning. States split like crazy. Test for negligence (a theory of tort liability bron 1840-1850 – duty is an important limitation):

a. Duty

(Question of law for the judge)

b. Breach

(negligent conduct)

c. Actual Harm
(legally cognizable harm)


d. Cause in fact

e. Prox cause

EARLY EXCEPTIONS TO PRIVITY – MacPherson v. Buick Motor Co.
If Π was harmed by imminently or inherently dangerous product (so negligence cause of action okay even if no privity). Think Thomas v. Winchester (bella donna), then extended in Devlin (scaffold) and Statler (coffee urn).

→So, in MacPherson, Cardozo stretches imminently dangerous to fit car. Reads Thomas broadly to eliminate privity.

→So, if thing could be dangerous if not constructed carefully, then mfg duty to make safe.
→Cardozo puts source of duty in the LAW, not contract.

→What is imminently dangerous will change as time goes on . . . 
→SCOPE OF DUTY AFTER MACPHERSON:
1. MUST BE FORESEEABLE Π TO CREATE A DUTY FOR MFG (think Palzgraff) – here, any drivers or passengers.

2. Scope of duty higher for mfg than with other negligent actors. Generally, just rzbly prudent person. Here, higher level of duty because they have superior knowledge (added knowledge as to how to make things safer).

II. THEORIES OF LIABILITY – Cases can be brought under all that fit
A. WARRANTY (Intro 13-15)

FYI – Began as tort cause of action, now codified in UCC article 2 (must be adopted by state. Warranty as a coa sometimes bad because:

→Parties can disclaim the warranty (limiting or modifying recovery)

→Statute of limitations (although usually warranty statute of limitations are longer than tort statute of limitations).

→Privity exceptions

→BUT – warranty will cover product damages barred in torts by the economic loss doctrine.


* So, important to study warranty b/c valid coa and history.*
1. Express (15-25) – UCC § 2-313; An affirmative statement about product
a. Sellers of products (mfg/retailer – merchants & non-merchants) (notion is sellers should be responsible for the statements they make about the product)

b. Representation of fact (not opinion/puffery) (not “quality is job #1” – where to draw the line?)

c. Representation made in three ways:

i. Affirmation of fact or promise – Seller makes affirmation of fact or promise relating to good and that affirmation is part of the basis of the bargain.

ii. Description of goods as basis of bargain

iii. Sample or model (sample of one if bulk, model if ordering) that is part of the basis of the bargain.
•
Picture on box (even if cartoon – but, line?) (backhoe – Sylvestri, page 17)

•
Not nuts (Coffer)

•
BUT – if seller says nothing about product, then no express warranty (would shield retailer like Costco, but not mfg)


FIRST STEP: 
Interpret the meaning of the warranty. May look at everything relating to the transaction to interpret.


SECOND STEP: Seller must disprove that statement was not part of basis of the bargain.


THIRD STEP: Minority: Π must prove reliance on the statement. Tough call on how applied to buyer/user (no rule). Tougher standard than above, because user/buyer may not read warranty. 



COURTS SPLIT: Old Uniform Sales Act (pre UCC) required reliance. New UCC silent, but implies it’s not a requirement (drafters left open-ended because wanted to incorporate trade usage – while statutory, this shows statute no more precise than relying on case law). Majority of jdx say not a requirement.



So: Reliance→ pre-sale (maj – not needed; min – needed)



→Post-sale (maybe needed for post, not pre OR not at all)


→Cal assume that any statement becomes part of the bargain and Δ has burden to show that it is not


Reliance and post-sale representations


→Obviously, post sale representations will not be the basis of the bargain (can’t rely on what you don’t know when buying)


→BUT a minority of jdx will allow a statement made about the product shortly after purchase will become a basis of the bargain (b/c could be returned).


→Commentary- No reliance needed for statements before purchase but reliance need for post-sale statement.


Hauter v. Zogarts (pg 18) – Golfing Gizmo


• Opinions- Footnote says some opinions are actionable if the speaker has extra expertise, ie, “I’m a golf pro”


•
Ball came back and hit user in the head


•
Statement on label of shipping carton: “drive with complete power – completely safe, ball will not hit player.” Stupid for mfg – is anything completely safe?


•
Applying steps above – meaning of warranty? Easy – said “completely safe.” Plus, Fred (user) did read warranty, satisfying #3.


BIG PICTURE WITH EXPRESS WARRANTIES AND PL: Does not play a significant role in PL because while it can be used for personal injury damage, recovery is usually limited (by disclaimer) to purely economic losses. Conversely, implied war of merchantability is the most important part of Art. 2 for products liability . . . 
2. Implied Warr of Merchantability UCC § 2-314 (25-29, Coffer and Denny)

• Must be a merchant

• Viable for personal injury in most jdx

• Counter to caveat emptor; 2000+ years old

• Seller deemed to assure that product is reasonably suitable for general uses.

•
Under 2-314, warranty is implied UNLESS excluded/modified by K.

IN ORDER FOR GOODS TO BE MERCHANTABLE THEY MUST:

a. Pass inspection without objection

b. Be of fair and average quality

c. Be fit for ordinary purposes (inquiry similar to misuse)

Much of litigation revolves around “ordinary purpose.”

Hardman v. Helene Curtis – Child spraying hairspray all over body IS ordinary purpose according to jury (maybe different result if adult?)

Denny – Ordinary purpose=consumer expectation defined by ads.
d. Be of even quality within each unit

e. Be adequately packaged and labeled

f. Conform to factual promises on label

Denny v. Ford Motor Co. – Data point – distinguish impl war “SL” from PL “SL.” Implied warranty as a form of SL – mfg’s conduct irrelevant (but think Coffer and nut tolerance). Rollover with Bronco.
→Jury rejected design defect, but said implied warr okay. Ford says inconsistent. No. Why?

· Court construes “ordinary purpose” as what consumer’s would expect. Since Ford marketed Bronco as safe for family and city/suburb driving; so their argument that off-road is “ordinary purpose” is laughable.

· So, consumer expectation is proper inquiry for impl warr of merch, and RUT is proper inquiry for design defect (at least in NY).

· Plus, implied warranty is based on statute and tort is CL. So, legislature must have intended to have two coas. Court would be overstepping authority if it merged warranty with PL.

· Sidebar – Π likely would have had an express warranty argument as well; the ads showing family city driving would be the statement.

Coffer v. Standard Brands – Data point - trade usage. Glass jar of shelled nuts. Found/hurt tooth on nut with shell. Brought express war (dismissed b/c glass not “statement”) and implied warr of merchantability.

→Implied warranty doesn’t work here because the regulations for peanuts do some for some tolerance of shells. Court assumes that the nuts here fell within that tolerance, so merchantable (likely because only one shell in whole jar). The tolerance regulation illustrates how UCC looks to trade usage (this doesn’t look like SL anymore, does it?)

→WHAT IF DEFECT IS OBVIOUS? Like in tort, in UCC if the buyer fails to inspect goods or fails to notice during inspection, there may be situations where injury is the result of customer not inspecting – SO – proximate cause-esque terms may bar recovery even under UCC.
3. Implied Warr of Fitness for Particular Purpose (29-31) – UCC § 2-315
• Most narrow of the three aspects of UCC applied to PL.

•
Applies only where:

a. The seller knows or has reason to know at the time of sale that there is a particular purpose for the product (usually peculiar).

b. Buyer must rely on the seller’s skill and judgment that products will be fit for that purpose (usually, if the sale is between sophisticated buyers and sellers there will be no reliance).

•
Usually, the K is silent. So, how to tell whether FPP applies? Look at:

a. Relative expertise of the buyer and seller (tends to show buyer is/not relying and/or if seller should know)

b. Whether and to what degree the buyer participated in selecting the goods (so even if dumb, then passed up opportunity to rely, so no reliance; ie, I know I told you what I needed and you recommended something, but I want this one anyway).

c. Degree of specificity with which the buyer ordered the goods (I need a car v. I need the car best suited to drive only on sand).

LIMITATIONS OF WARRANTY – So, even though implied warranty of merchantability so broad, warranty does not dominate PL claims because it can be excluded/modified by K (unlike tort).
4. Privity of Contract (32-35) – Two kinds:
a. Vertical Privity – Defines who can be sued.

Can Π go further up chain than immediate seller? Strict vertical privity says no, but it is a jdx by jdx choice.

• Most jdx relaxed or elimated the vertical privity requirement in warranty cases.

•
Other jdx retain some limitation.

b.
Horizontal Privity – Defines who can sue.


Can someone other than the immediate buyer bring suit?

•
Strict H-priv looks like only the immediate buyer is foreseeable Π.

•
Again, jdx split. UCC § 2-318 provides three alternatives (none majority or best answer – think how policy would color this):

i. Guest in home or family if reasonable to foresee that someone other than buyer may use (covers only injuries to person – SELLER MAY NOT EXCLUDE OR LIMIT THIS SECTION).

ii. Extend to any natural person reasonably expected to use, consume or be affected by the product (covers only injuries to person). SELLER MAY NOT EXCLUDE OR LIMIT THIS SECTION.

iii. Extend to any person injured (could be injuries to person or property – not limited only to person). SELLER MAY NOT EXCLUDE OR LIMIT THIS SECTION WITH RESPECT TO PERSONAL INJURIES (so can limit/exclude with property injury).

•
It’s unlikely that there would be any real difference between ii and iii, since every seller would likely limit property damages.

5. Remedies (35) – UCC § 2-715
Incidential/consequential damages are recoverable if caused by a breach of warranty (§ 2-715 (2)(b) – “includes injury to person/property a prox result of breach”).

6. Disclaimers (35-43) – UCC § 2-316
Allows exclusion/modification of warranty.

a. Express – words/conduct tending to negate or limit warr shall be construed only if reasonable (consistent with each other); never if unreasonable.

b. Disclaiming implied warr if merch

i. If  in writing

ii. Must say specifically applies to “impl warr of merch”

iii. Must be conspicuous 

→For disclaim FPP, must be in writing and conspicuous.
→Conspicuousness is the most litigated part of this analysis

→Conspicuousness maybe not needed if the Π is someone other than the buyer.

c. All implied warranty EXCLUDED by “AS IS” or similar terms.


→SO, A SELLER CAN EXCLUDE ALL WARRANTY AND AVOID SUIT (but most mfgs won’t do this because it would hurt sales).

Henningsen v. Bloomfield Motors (NJ 1960)

· Disclaimer said “no warranty express or implied will apply except repair or replace” in small print on the back of the K.

· Warranty said “free from defects” and repair/replace. Steering broke, wife (Π) injured.

· Court uses policy argument to strike down disclaimer. Is sad commentary on marketing practices . . . using law to get around liability. Terrible. Gross inequality of bargaining power – adhesion. Plus, not tons of car dealers to choose from.

· So – even if Henningsen decided after UCC, would have been struck down because the disclaimer was not conspicuous.
7. Remedy Limitations (43-46) – UCC § 2-719 – Modification or limitation of remedy.
→Consequential damages may be limited or excluded unless it is unconscionable – limitation of personal injury damages caused by consumer goods is PRIMA FACIE unconscionable.

→SO, IF YOU DON’T DISCLAIM THE ENTIRE WARRANTY, YOU CAN’T LIMIT REMEDIES UNDER § 2-719.

→Under 2-719(2) – repair/replace – if seller fails to fix, then that is a failure of essential purpose, and personal (consequential) injury damages would be recoverable.

→BIG PICTURE – The freedom of contract theory may limit warranty remedy (via disclaimers and remedy limitations).
8. Notice (§ 2-607) and Statute of Limitations (§ 2-715) (47)

a. UCC § 2-607(3)(a) – Notice

The buyer must NOTIFY the seller within a reasonable time after he discovers or should have discovered a breach. What’s reasonable?

b. UCC § 2-715 – Statute of Limitations

i. Action must be commenced within 4 years after COA has accrued (tort usually shorter – 1 year (?) depends).

ii. COA accrues when BREACH occurs. Breach of warranty occurs when delivery is made.

B.
MISREPRESENTATION

1.
Strict Liability: Rst 2d § 402B / Rst 3d § 9 (8-9, Ladd v. Honda and Klagas)

SL in misrep also called “innocent misrep” – unique to products liability


Jdx choice to follow 402B or § 9. Here’s § 9 (more Δ centered than other Rst 3d):

a. Only SL for one engaged in biz of selling chattels

b. Must be public statement (ie, advertising, label, etc.)

c. Material fact

d. Physical harm (must be czd by misrep)

e. Justified reliance

f. No need for neg or fraud or privity


Ladd v. Honda Motor Co. – Non-buyer CHILD injured on ATV.
→Misrep – ATV safe for kids (as evidenced by ads); Honda did this to sell more ATVs. POLICY – think about the balance between a legit interest to sell and liability because people rely.

→Evidence from Consumer Product Safety Commission showed that 3-wheeled ATV unsafe. By 1988, mfgs could not make at all. PLUS, required that mfgs warn that 4-wheel ATVs unsafe for kids under 16.

→Were Honda’s ads picturing kids generally riding ATV (not necessarily this model) a statement or puffing? Statement since showed actual kids on actual ATV. Strong because express statement that safe for kids (weaker if a drawing or cartoon – still arguable).

→Justifiable reliance? Need not be at purchase – because here much later (family friend bought and let their kid use). Reliance can attach to use OR purchase.

→Apply misrep to entire line, not just specific product. Why? POLICY.

→Sidebar – Diff b/w 402B and Rst 2d § 552C. §552 deals with misrep in sale/rental/exchange trxtn. 552 covers only damages for pecuniary loss, not physical injury like 402b. ALSO – no limitation in 552 that seller be engaged in biz of selling AND no limitation that statement be public.
Klagas v. General Ordinance Equip – MACE

→Jury said “will repel attackers” was not puffing
→Justifiable reliance? Issue is whether anyone could rely on mace to combat against a person with a gun. BUT – bought mace to combat attacker, did not work, ok.

→Cztn prob? Get shot because sprayed with mace? Jury said the superceding act (getting shot) was reasonably foreseeable to the mfg of mace, so the act did not cut off the chain of causation.

2.
Fraud (9; Khan v. Shiley) (usually a CL tort coa when applied to product). Elements:
a. False statement of material fact

b. Δ knows statement is false or Δ was reckless regarding its truth (scienter)

c. Δ intends to make Π rely on the statement

d. Π justifiably relies (LID?)

e. Π suffers damages, which may include physical harm or economic loss.

Khan v. Shiley – Defective heart valve. Surgery to replace valve would be more dangerous than the defect. Causes Π the injury of anxiety.

→Brought tons of coa – most fails because no defect yet.

→FRAUD claim may be okay, though, because it’s not about the product, but the mfg conduct.

3.
Negligent Misrep (9-12; Hanberry v. Hearst Corp.) (usually a tort coa when applied to product). Elements:
a. Duty to exercise ordinary care with respect to Π and with respect to the information at issue.

b. Breach of duty

i. False statement of material fact

ii. RPP would have known statement was false

c. Misrep must be actual/proximate cause of harm

i. Π justifiably relies

ii. Π must be within the foreseeable class (is this duty issue or prox cause issue?) (foreseeable Π – narrow/broad (statement was actually made to the Π OR Δ expects them to rely)).
d.
Π must suffer damage (a legally cognizable harm)

Hanberry v. Hearst Corp. – Π slips and falls in new shoes. Brings suit against Hearst because they put Good Housekeeping Seal on the shoes.

→Duty – question of law. Court held mag does have duty because the seal sells magazines; therefore, since Hearst benefits from the seal, it should be liable.

→Breach – Material fact: Yes, here because third party looks like expert: (1) has superior knowledge; (2) only purpose is to induce sales.

→Czn – Question for jury – Π’s common knowledge may preclude liability (b/c everyone knows new shoes are slick), but this is for jury to decide.

COMPARE/CONTRAST THREE TYPES OF COA FOR MISREP – Do we need SL?

→Fraud and Neg Misrep available in all states (although neg ltd by foreseeable Π) and are based on old CL coas.
→Innocent misrep only available in a few states (express warranty used instead) (adopted in less than ten). Should more adopt?

•Yes – Policy – world of advertising is immense – just reflects new modern cost of doing biz.

•No – 402B overlaps too much with legislation; plus, already covered by UCC. If we allow tort coa, too, slippery slope? BUT again, express may not always work because privity, SOL and damages . . . argue best.

C.
STRICT TORT LIABILITY

1.
Adoption (48-54)


Greenman v. Yuba – (Traynor) (1964) – A manufacturer will be held strictly liable in tort when an article he places on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injury to a human being. (Π brought action under many theories – Traynor says goofy to have notice requirement apply to this situation, because UCC used to deal with commercial trxn, NOT relationship b/w mfg and consumer.)


→So, liability is not assumed by agreement, but imposed by law.


→Mfg can’t limit own liability via warranty.


→Applies policy argument he articulated in Escola.
Questions jdx asked during various eras of products liability:

1960s-1970s – Should we adopt SL/402A at all?

1970s-1980 – What makes a product defective?

1980-NOW – What are defenses/causation? How to apply SL to particular products?

1998-NOW – Label confusion – Adopt more neg-based Rst3d? OR “SL” of 402A? Apply neg to design/warn? Keep SL with mfg?

1. Rst2d § 402A – Elements:

2. Δ in biz of selling/producing the product

3. Product is expected to and did reach ultimate consumer without substantial change.

4. Product defective at time if left Δ’s control (no one meddled) (con’t use and subsequent modification defenses here) (plus, what’s defective? Tough question)

5. Harm occurred when product was used in a reasonably foreseeable manner (misuse defenses fall here)

6. Π is foreseeable

7. Defect is an actual and prox cause of physical harm to person or property (not to the product).

2. Policies (54-60, 74-80)- (a la Traynor in Escola & more)
a. Cost of injuries borne by manufacturers, not people who are powerless to protect themselves.

b. SL satisfies consumer expectations – “implicit in the market presence was a representation that the product would safely do the job for which it was built.” (Looks like iwm in Denny)
c. Compensation/loss spreading

d. Deterrence (antisocial to put out defective products – but – overkill?)

e. Internalization of costs (cost of doing biz)

f. Encouraging useful conduct

g. Help Π avoid proof problems (removes problems with RIL/warr, etc).

h. Protection of consumer expectations.

i. Think about how these are interrelated – does SL maximize social welfare by building cost of danger into products, therefore making them less marketable (Klebbe); causation will limit any over-deterrence (Klebbe); BUT does SPL make innocent Δs pay? (bullets/tobacco, etc.); SL only really make sense with mfg defect? (Powers) 

· DEFECT (Intro 81-82)

1.
Manufacturing Defect (82-92) – Deviation from a blueprint
Lee v. Electric Motor Division – Pleading didn’t allege a mfg flaw, so summary jdmt okay. 

Manufacturing defects:
· Deviation from norm

· Comes off assembly line in substandard condition compared with other identical units.

· Pure strict liability – liability with all reasonable care – no proof of fault required.

· In line with CET rationale – if all other products like this work, then this one should, too.

· Still SL for mfg defect in Rst3d

· Landes/Posner – Pricing reflects risks, market will adjust itself, we’ll all be safer. SL scheme with liability without negligence does this better than any other (especially with mfg defects). Built in incentive to make safer products.

· Wrinkles in this area: FOOD cases

Hunt v. Ferguson-Paulos – Substandard food is mfg defect; here, cherry pit in pie. Which test to apply?

→CET/Reasonable expectation (Rst 3d here – this is the only place in Rst3d where CET is used with mfg flaw)
→Foreign natural test (Cal largely follows this) – Good test because easy to apply as rarely produces issue of fact. Disfavored, though, because mfg in better position to fix.

→Neg? Not used because it’s too hard to prove neg in mfg (RIL?). Plus, neg std not require perfect. Plus, policy tells us that food safety is paramount. Plus, SL gives mfg incentive to make safe.
→California applies SL or Imp Warr where the substance is foreign; and negligence where the substance is natural (as articulated in Mexicali Rose v. Sup Ct).
2.
Design Defect

a.
Consumer Expectations Test (92-109) – Roots of this come from 402A’s “dangerous to extent beyond that which would be contemplated by an ordinary consumer.”
→On the surface, this looks like a pro-Π test, but not really when you think about how obvious dangers or complex design preclude recovery.

→Asks whether the design is more dangerous than would be contemplated by the ordinary consumer who purchases it.

Gray v. Manitowac (p 92)

→Π claims defective design and warning of crane; from which he sustained injuries because he was standing in blind spot. Nd camera, mirror, etc. (these would be rzble alt designs).

→PATENT DEFECT BAR – Precludes recovery under CET where the danger is generally known. The “community” is looked at to objectively determine what danger a rzble person would recognize. Here, crane operators is the relevant community. So the focus is not the average consumer, but a tiny subset of consumer.

→Evidence that showed avg crane op knew:

· Widely discussed
· Common knowledge

· Referred to as blind spot

· Universal use of signal man

· Π’s subjective ignorance was irrelevant (so – realize that for sophisticated products, test is not really proΠ).
THINK ABOUT

→How narrowly/broadly the defect/risk is defined to determine whether or not consumer should have known. (Think – knew could cut finger on grater, but lose a whole finger?)

→How narrowly/broadly consumer is defined (kids/adults) to determine expectations – apply kid expectations to adult products? Adult standard more common with adult products or products for kids that adults would buy – possible exception with stuff a kid would purchase – like gumball machine?

→Remember that CET not always proΠ; RUT not always proΔ.

→Most jdx apply only RUT; some CET/RUT are alternatives (Cal); a tiny number apply only CET.

→Criticisms of CET:

• encourages mfgs to make dangers obvious instead of fixing

• unfair to 3rd parties (think employer buying for employee, or risks to a bystander he may not be able to contemplate)
• doesn’t work if product too complex
b. 
Risk Utility Balancing – Embraced by R3d; Hand’s b less than pl.

Balancing the risks of product’s design against the utility of that design.

i. Contours of Test (109-39)


Phillips v. Kimwood – Sanding machine – needs safety device; good evidence of feasible alternative design.

→Court holds that CET and RUT are really the same test because a consumer thinks he will buy something that conforms to RUT. (This analysis becomes circular/fatal if the danger is obvious.)

→Abnormally dangerous work? No – that’s a question of law. No. Jury decides whether a product is defective (BUT think history – PL and ultrahazardous in early cases were the same thing (think belladonna); BUT they devolved & took different paths and now are too far away).


(Think Merrill v. Navegar – mfg assault weapons is not ultra-hazardous activity (1999)).

→Label confusion – court says it’s applying SL but keeps talking about a reasonable seller; although court says its talking about the product and not the conduct to differentiate between SL and neg. Is this meaningful distinction?

→Court also distinguishes by applying HINDSIGHT test (instead of FORESIGHT).
• Hindsight test (SL RUT) – Δ deemed to have knowledge of defect even if didn’t know (and couldn’t have known) about defect. Looks at product at time of trial (focus on product) (eds of book say that although courts says hindsight, usually foresight). (Barker here, also.)
• Foresight test (Neg RUT) – Must be foreseeable that product is defective in order for the Δ to be subject to liability. Looks at product at time of manufacture (focus on conduct). AKA state of the art. (Rst3d here.)
•
Arguments for/against each. Hindsight (loss spreading – mfg in better position to see risks – consistent with whole point of SL); Foresight (hindsight has over-deterrent effect; provides no incentive for innovation).

Fallon v. Clifford – Hose locked; guidemaster would have prevented – court affirms summary judgment for the Δ.

→Expert testimony useless because over-conclusory – no foundation.

→Not economically feasible b/c won’t be able to compete
→Magnitude/seriousness test looks like foreseeability

→Plaintiff knew about danger 

Rst3d says: Must be rzbly foreseeable + need rzble alt design

FACTORS USED TO DETERMINE RUT – can’t just be safety – cars only go 5 mph.

· Magnitude of risk

· Warning provided

· Consumer Expectations

· Advantages/disadvantages of change: Cost • Longevity • Maintenance • Repair • Esthetics • Consumer choice

· Product’s utility – Utility as applied to product is applied; although not a product’s utility to public (create jobs, etc. – to do so would undercut goal of SL – Rst3d agrees)

· SO – look at the risk of the design feature v. the utility of the design feature (more precise than saying product’s risk v. utility). This is tough when entire line looks defective (think guns/tobacco). Also – slippery slope if apply outside narrow.
Barker v. Lull Engineering


Π choice:
1.
Prove Defect using CET 



→Although not with complex products a la Soule


→But McCabe v. American Honda (applied to airbags)



→BUT must NOT use expert if using CET

2.
Make Δ prove design satisfies RUT (burden shifting)

→Applies hindsight test to RUT

→Court held evidence of Δ’s ignorance as to reasonably safer design at time of manufacturer inadmissible (b/c looks like conduct NOT product – to allow otherwise would provide bad incentive to immunize Δs).

ii. Ignorance of risk caused by misuse (139-46)

1. If Π injured while using product in an unforeseeable way, then Δ not liable.

2. BUT Δ responsible for foreseeable uses even if unintended.

· Misuse used to be affirmative defense, not generally a defense, but goes to issue of defect (think screwdriver – Π burden to prove that using screwdriver as a hammer is not misuse, but foreseeable use).

· Misuses – two kinds:

-IMPROPER PURPOSE (using drill to trim toenails)

-USING IN USUAL WAY IN IMPROPER PURPOSE (forklift on slope)

· Note misuse could be applied to causation (prox cause or proximate cause) OR could preclude the existence of a duty (and bar the claim altogether).
· Think about marketing’s effect on use. Think hook used to hoist airplane:

· Who has burden to prove how the hook should be used?

· What role does how the hook was marketed play? If mfg only sold hook at farm/feed store for cattle, then arguable that airplane is misuse. If general hardware store, tougher argument. So, marketing does matter as to foreseeable use.

Romito v. Red Plastic – Plastic of skylight too thin – Π says could have been made stronger.
→Fails CET b/c “intended” built into test – standing on skylight not intended.

→Fails RUT b/c accident caused by misuse NOT defect; sidesteps test altogether. IF this would have applied to the defect inquiry (duty/breach is inquiry same as defect inquiry), then misuse would have been a relevant factor in balancing.

iii. Changes in technology (146-65)

-Majority – look at the product at the time of mfg NOT today (notice interrelatedness with hindsight/foresight).

-So, not defective if not feasible at the time of mfg.

-Mfg only held to use the technology that was available.

-Applying this to modern RUT jdx (that require RAD) illustrates the point – an alternative design isn’t reasonably if not technically feasible at the time.

-Opposite of hindsight test (maybe okay to apply hindsight only to generic risk?)

-Boatland of Houston v. Bailey – Π killed by propeller, argues should have turned off when thrown. Jdmt for mfg – Boat not defective because switch was not available at the time the boat was mfg’d (irrelevant to this case if it is now available).
-What is a reasonable alternative design? What’s feasible? Jury will balance answers to these:


1. Scientific knowledge available at the time of manufacture?


2. Economic feasibility at the time of manufacture?


3. Practicalities of implementation at time of mfg?


4. Actual use by Δ or others at time of mfg?


5. Is safer alternative known? Capable of being developed?


6. Is time a factor? Cost? Impairment to product’s use?


COMPARE:

Smith v. Louisville Ladder Co.- Pro mfg approach – not giving jury any evidence of RAD where evidence too speculative; didn’t show proposed design was safer. RAD is requirement.

WITH

Kallio v. Ford Motors – RAD not a required part of the plaintiff’s case, but a factor used to determine whether the product was defective (Π still has burden if going there, not Δ; but will not be a prima facie element of Π’s case).
iv. Unavoidably unsafe products (165-73)
Impossible to make product safer – can it be defective even if no alternative? 
THREE APPROACHES:

b. Even if no rzble alternative design, can be defective if jury finds risks outweigh the benefits.

c. (Really 1.5) – Under certain unusual circumstances, even in jdx that require a RAD will allow plaintiff to allege defect with clear and convincing evidence where:

a. The product is egregiously unsafe or ultrahazardous

b. Has little/no usefulness

c. No consumer expectations

d. Never allow product to be condemned under RUT unless rzble alt (this immunizes products from court condemnation); so product never defective without alternative. Does this leave any out for Π?

a. Still could bring warning

b. Depends on scope of alternatively (above ground pool at all v. different ladder – O’Brien look at pool).

c. Consumer product regulations (can keep court from deciding if unrzbly unsafe) – Depends on which branch you think is best able to make this call.

→O’Brien great precedent for tobacco – because MACRO balance (tobacco vs. particular filter, etc.) and because held RAD not a requirement. This illustrates how defining things so broadly could be the death knell for products.

→Guns bad for PL – so Πs usually resort to neg marketing, etc.


BUT Kelly v. RG  - Saturday night special rule; no longer good law, as was overturned by public referendum. This was true SL for mfg of these weapons because “defect” not meet CET or RUT. But, court held that gun mfg could be liable if:

· Gun is Sat Nt Special

· Π/Π’s decedent shot

· Shooting was criminal act

· Π was not participant in the criminal activity.

O’Brien – An unsafe product can be defective even if it can’t be made safer (isn’t this the death penalty for such a product?). Here, above ground swimming pool; don’t need safer alternative design to be defective (factor not element); pool as a luxury product as opposed to an essential product make a difference?

Dissent- Says this looks like absolute liability – BAD policy. Four years later, NJ requires by STATUTE that Π show rzble alt design (TX too).
v. Delegability of design process (174-81)
We thought someone else was gonna install safety device!

GENERAL RULE – Duty to design safe product is not delegable.

Bilotta v. Kelley (bridge/doc board/forklift)

· Mfg sold safety device as option

· Product was defective without device

· Providing it as an option did not relieve mfg of liability. WHY?


→ Bad policy – disincentive – mfg send out lots bad stuff


→ Bad to leave up to haphazard conduct of purchaser

→ Plus, many times the injured party works for the purchaser, and worker can’t get tort damages from employer because of worker’s compensation (even if mfg is negligent).


COMPARE (Hayden thinks both wrong, but shows how diff rule applied)
· Hammond – Mfg liable because no ROPS even where mfg complying with customer’s specific request

· Linegar – No liability where various models of bullet-proof vests were available. Held a mfg not obliged to market only one type of vest.

· Possible other exceptions

· Custom made products – Usually a sophisticated purchaser; don’t recommend all safety stuff because would annoy customer & would use someone else.

· Multifunction machines – Can’t put safety device on if mfg doesn’t know what actual use will be (plus, device could impair other uses)

vi. Component part manufacturers (181-91)
Three approaches as to which party should make design safe:

1. Mott – Weigh three factors

a. Trade custom- who usually makes safe?

b. Relative expertise- which best acquainted?

c. Practicality – what’s feasible?

In Mott, both parties aware of risk, this survives summary judgment and case is remanded (both parties involved in mfg punching press). FYI – to survive summary jdmt, party must show there is a material fact in dispute and therefore party not entitled to jdmt as matter of law.

2. Rst2d – Inquiry is whether the product has undergone substantial change since mfg’d; this especially applies to RAW MATERIALS (think pig iron as opposed to peanuts)

3. Rst3d – Manufacturer will be liable if:
a.  Product is defective OR

b.  If manufacturer substantially participated in integration of component and integration cause product to be defective (think bad fork in bike).
vii. Prescription drugs and medical devices (192-210)
Subset of unavoidably unsafe

Groundberg v. Upjohn – Girl shot mom after taking Halcion for insomnia. If Rx is properly prepared and marketed, then there will be no SL for design (in line with comment k to Rst.2d). WHY?

· High social utility of prescription drugs

· Powerful lobby

· Don’t want to impose disincentive to Rx mfg to innovate and market

· FDA process is in place, anyway, which provides check on drugs. FDA better to police; necessary separation of power. Is such deference due?


Rst3d § 6 Rule:



Rx is defective if defective:

· Mfg

· Design (here, foreseeable risks must outweigh benefits to be defective a la negligence)

· Warning

4. Warning
Questions to ask:
· When is there a duty to warn?

· When is warning adequate?

· Must a mfg warn if danger is open & obvious?

· To whom must warning be given?

· Problems with Rx – LID, etc.

· Ongoing duty to warn post-sale.

a. Duty to warn (217-29; 191-92 n.10; 229-32)

→Hollister v. Dayton Hudson

Alleged defect is that mfg failed to warn about uber-flammibility of shirt. No design coa because no alternative design. In Mich, duty to warn where Δ has:

1. Actual/constructive knowledge of danger

2. No reason to believe that the customer would know

3. failed to use reasonable care to inform

BIG PICTURE with Hollister:

• Scope of danger defined narrowly – not that it would burn (duh) but that it would burn so fast.

• Compliance with fed reg relevant but not determinative (as opposed to FDA)

→Warning, like design, suffers from doctrinal mislabeling. Most courts apply a negligence-looking test (asking whether warning was reasonable).

Rst3d § 2(c) applies negligence: . . . omission of instructions or warning renders product not rzbly safe OR rzble alternative warning (RAW) could have reduced/avoided the harm.

→Overall idea with warnings is that product will be safer. Is AUTONOMY another reason? Think polio vaccine – let folks choose what they want? Dual purpose.

→Δ mfg’s component part – illogical to require component mfg to warn of danger of whole unit. Majority of courts say component mfg no duty to warn. BUT Clark – Vacuum mfg held to have duty to warn against risks of vacuum cleaner bags on the machine as mfg knew other bags would be used after bag wore out.
→Dosier v. Wilcox Crittenden – “The Hook” – Data pt – FORESEEABLE USES


Π claims both defective design and warning. Question: Was use foreseeable?


Should mfg have duty to warn about uses that are unforeseeable? NO – Why?

· Impossible to know all unforeseeable uses

· Way too many warnings would result in a dilution problem, again, illustrates reasonableness

BUT – NOTE THAT UNFORESEEABLE ≠ NON INTENDED

- Mfg still duty to warn against unintended uses as long as they are foreseeable.

b. Adequacy of warning (232-62)
Warning needs both to be adequate:

1. FORM – Must catch the attention of a reasonable person (placement, size)
2. CONTENT

a. Warning – Comprehensible to the average user – a fair indication of the nature and extent of the danger.

b. Instruction – Must say how to safely use the product and explain the risks if the product is not used correctly.

Spruill – Furniture polish – form bad (tiny size buried on back of label; warning instruction then warning – why? Wanna sell more); content bad (says only may harm if ingested, not kill). Π evidence that 32 other deaths – Δ knew. What to take:
→Fact that Mom didn’t read warning goes to the inadequacy of the warning – should have been more conspicuous (inadequate just like not having warning at all; not rzbly calculated to warn).

→Can’t necessarily assume literacy – think skull/crossbones (+ if marketing to foreigners need foreign warning (although Cal not require Spanish warning on aspirin labels).

→Whether form/content is adequate is a question for the jury (unless reasonable ppl couldn’t differ)

→Can’t water warning down too much, but must be balancing here.

→Foreseeability goes to both duty and breach (b/c neg theory); so Δs basically get “one bite of the apple” – after so many injuries then defective (legis can take off market or mfg gets slapped so much in court not profitable).

→Cherry red liquid also factors into foreseeability – mfg should know kid might wanna drink it. Color could actually trigger a duty to warn (today a childproof cap would be required – and this would go to design defect).

Edwards – Arsenic poisoning to groundskeeper at country club. He was illiterate. Necessary to use respirator and protective clothing – this not in warning.
→Sent to jury, because warnings said what not to do, but never said how to use safely.

→Midgley – Warning didn’t tell how to install filter in child’s telescope, only says don’t use without filter when viewing sun. To jury.

→Warnings must point out that if instructions are not heeded, what the consequences will be (think Hiigel – owner’s manual didn’t say what would happen if wheel nuts not tightened to proper torque = inadequate) (think McLaughlin – warning inadequate where warnings did not say what could happen if heat blocks were used without insulation).

Rhodes – Exploding car battery. Drunk Π used cigarette lighter as light to see what was wrong with battery.


→Warning on vent caps on battery


→Π’s failure to read not dispositive (could show inadequate)

→Content was okay, what about placement?


→Court says jury could have found that warning could’ve been more effective.
Other:

→To overcome summary jdmt, Π would have to show that the facts could have only rzbly gone his way (no rzble jury); next adequacy of warning – Π must show that under form and content there is only one way the jury could have decided – this is a monumental hurdle.

→Π says would never read warning? Then gap in causal link – see heeding presumption ahead.

→Can’t water down instructions – balancing test.

→Cant’ undermine the effectiveness of the warning by putting “SAFE” all over the product.

→Does rqmt that warning be adequate create and onslaught of warning defects: Maybe – it’s cheaper for Π’s to litigate (no expert) (easier to win) (so warning defect overtaking numbers of design). But, consider also that it’s cheaper for mfg to warn than fix by design . . . is this good for policy? Less safely designed products?

→Also – think about logic of construction of the law governing warnings in light of the fact that most ppl admit they don’t read warnings and instead use their experience to make a judgment.

Broussard v. Continental Oil – Good data point for dilution.

→Mfg did warn (content okay) in owners manual (that drill may spark and not to use around gas).

→Is this placement (form) adequate?

· On drill it said to refer to manual before use.

· Called “multi-level warning” – inadequate or unrzble as matter of law? Is rzble because you can’t fit 20+ warnings on a drill.
c. Obvious or known dangers (262-78)
GENERAL RULE – Mfg does not have a duty to warn of obvious risks (plus, warning about obvious risks may decrease the impact of latent risks).

Burke v. Spartanics – Jury found for Δ; Π appeals.

→Warning on machine said “stay away from cutting mechanism” – while usually not enough, if the danger was so obvious then no warning required.
→Trial court said no warning necessary if danger was obvious or if Π had subjective knowledge of the danger. 

→App court – While obvious may be useful as to duty, only will preclude duty if obvious to mass of users (think Lariano and obviousness of hand in meat grinder – degree of risk may not be obvious). User could forget, etc. (open door to future cases, but not applicable here).

→RULE - Π’s subjective knowledge doesn’t preclude duty to warn, but wrecks causation. Right result, wrong reason = harmless.

* A sophisticated user may make a difference as to adequacy. The warning accompanying a $120 saw from Sears may require more warning than a $4K saw sold only at professional equipment stores. So, obvious dangers known by professionals may dilute really important stuff.
Campos v. Firestone Fire and Rubber

→Warning was provided, Π couldn’t read

→Π was warned by supervisor and had prior similar accident

→Jury for Π; app reversed; sup ct affirmed jury verdict (if jury had held differently, likely different result).

→Think policy of whether or not to require pictures (yes – baseline; foreseeable that users can’t read; no – pictures tough to draw).

→Here, sup ct upheld because jury decided a question of law (because Π’s actual knowledge goes to causation). If it was a duty question, could have more easily decided other way.
d. Who to warn

i. Users, consumers, bystanders (278-85)

Goodbar v. Whitehead Bros

→Bulk supplier of silica sand

→With bulk supplier – not brightline test, but a rzblness inquiry

→Factors to determine if rzble for supplier to rely on foundry to warn:

1. Condition of material (loose or packaged)

2. Purpose of material (make something else or sold as is)

3. Form of warning

4. Reliability of 3rd party

5. Magnitude of risk

6. burdens on supplier

→Here, foundry had knowledge, ability and incentive to warn (so rzble)

→Not easy to have supplier warn employees directly (not individually packaged)
→Supplier no access to employees

→Lots of suppliers – can’t exert pressure

→Because of these, rzble to have supplier warn employer and employer warn employees. Can be delegable unlike design (generally).
→Think about how this relates to learned intermediaries.

ii. Learned intermediaries (286-301)
Mfg duty to warn learned intermediary (doc) and doc warns patient. Compliance with FDA guidelines generally creates rebuttable presumption of adequate warning. LID only applies to Rx not OTC.
Why have LID?

1. Complex stuff – wouldn’t be effective to have patient make choice.

2. Preserves the doctor-patient relationship (Q&A)
3. Provides disincentive for mfg to innovate
4. Docs in superior position to warn

EXCEPTIONS TO RULE:

· DTC advertising (a dtc mfg assumes duty a la cost of doing biz?)

Plug in Perez v. Wyeth Labs here – Norplant – dtc change rationale for LID – no more doc/patient, less time, patient asks by name; advent lifestyle drugs as opposed to needed; already evaporated in contraceptive sense; LID will still apply where predicates present. DOCS and MFG will have parallel duty to warn – neither relieved – either may seek contribution/indemnity.

· Contraceptives – Once a year, asks for by type, etc. MacDonald v. Ortho Pharmaceuticals.
Pharmacist duty to warn?

GENERAL RULE – No independent duty to warn; minority requires that pharmacist use rzble care:

1. Voluntary assumption of duty triggers duty (if pharmacist gives some material must give all).

2. If pharmacist had all info as to what drugs Π was taking and:
a. It’s apparent the doc wasn’t aware

b. Pharmacists didn’t warn

c. Pharmacist could be liable (cost doing biz? Good for policy? Pharmacies market that capability).

iii. Allergies and idiosyncratic reactions (301-07)
GENERAL RULE – Mfg need not warn against allergies or idiosyncratic reaction – substantial class of persons rule.

Kaempfe v. Lehn 

→Evidence showed only 1/150,000 persons allergic to deodorant (Π herself not know)

→Mfg needs to know or should have known that substantial number of people are allergic to have duty to warn.

→To hold otherwise would dilute key warnings (if remote were included).

→Sidebar – Could Π have brought breach express war? Says safe for normal skin; but puffery? You’re not normal. But, what’s normal? But safety statement usually fact?

→BUT a substantial number rule is not required for EXPRESS WARR. If product says “safe” it doesn’t matter if Π’s adverse reaction is rare. So, if there is an allergic reaction, the best claim is warr.

e. The continuing duty to warn – post-sale (307-13) – Rst 3d § 10
Rst3d § 10: The Δ has a post-sale duty to warn if the Δ:
1. Knows products is risky

2. Can identify those who need to be warned

3. The warning can be communicated and acted upon

4. The risk of harm justifies the burden of warning

→#2 and #3 relate to the feasibility of giving the warning

→Think about these in terms of a car v. electric fan
→IMPOSES THE DUTY OF RZBLENSS

Rst3d § 11 – Liability for a failure to recall.

Liability may be found if:

(a)(1) – The government orders a recall or

(2) the seller undertakes a recall without government order AND

(b) seller fails to act as a rzble person in recalling the product

→NO DUTY TO RECALL, BUT IF DID RECALL, THEN ACTIONS MUST BE RZBLE.
→Based on this, why would a mfg ever voluntarily recall? Avoid exposure to liability (think hand formula).

→Why different standard for warn v. recall? Duty to warn is a lot less burdensome than recall.

Cover v. Cohen

→Mfg may incur liability when warning should have been given if situations where the state of the art changes or providing info about accidents that have occurred.
→Here, duty to warn about car rocketing out of reverse? Maybe – remand for better jury instructions. Factors juries should look at (because jury question):

· harm that may result without notice
· reliability and any possible adverse interest of the person

· burden on mfg (find person/cost)

· attention person will give notice

· kind of product involved

· number sold

· steps taken to correct

· any government regulation dealing with notice

Kozlowski – Data point – universe of consumers.

· Old sausage stuffing machine exploded because old. Mfg’d in 1938, case was in 1979. In 1946 mfg developed valve that prevented accident.

· Shows distinction between huge universe (fan) and small universe of sausage stuffing machine users (would be rzble to require mfg to find owners).
CAUSATION

→Just like negligence, recovery requires more than just a defect

→What is legally cognizable harm?

· TORT – Need injury to person/property NOT to product itself.

· K – Listed in UCC (personal injury, property other than product, product)

→What is included in damages calculation?

Wage Loss  •  Medical Expenses  •  Pain & Suffering

1. Test for determining causation (314-16)

a. Actual Cause – Not the cause, but a cause
i. But for the defect, Π’s injury would not have occurred.

ii. Substantial factor – used where multiple, independently sufficient causes are present. Was defect (or Δ’s neg) a “substantial factor” in the causation inquiry? (Can’t use but for here because multiple Δs will use finger pointing to get off.) Vague test; bleeds into quasi-proximate cause test; new Rst wants to get rid of substantial factor.

iii. Heeding presumption is an issue under actual causation.

b. Proximate Cause – Overview – Need both. Proximate cause usually not an issue except in weird cases (usually comes up in superceding cause cases) (question of fact).
Majority use “risk rule” or “scope of risk” rule:


The defect must pose a rzbly foreseeable risk to:
1. a class of persons the Π is in AND

→This used to be issue (think privity) not now:

→Bigby – Bystander is not unforeseeable as a matter of law.


(There, man in phone booth on street, near road, drunk driver approaching, couldn’t get out booth because door jam, injured – court held foreseeability a jury question.)

2. The type of harm that occurred must be a type that is rzbly foreseeable as resulting from the defect. (The manner need not be foreseeable.)

→Most common fact pattern for prox cause and PL is where the Π has misused the product – so the intervention of Π’s own conduct can preclude liability (20 or so states look at this as a prox cause question).

→So – inquiry would be whether misuse was foreseeable.

→Just remember that prox cause is necessary step in czn inquiry.

2. Proof of causation – warnings (316-26)

Anderson v. FJ Little Machine – Data point actual knowledge defeat czn
→Π injured at work – warning included which said that “danger. Hand hazard. Watch fingers.”

→Plaintiff admitted he was aware of danger.

→Summary jdmt okay because Π had actual knowledge of the danger, and actual knowledge shows that better warning would not have prevented the accident.

→Heeding presumption not apply here because he had actual knowledge.

→RULE:

1. Lack of adequate warning must be a cause in fact of the injury.

2. Must be proof that an adequate warning would have changed behavior.
Town Bridport v. Sterling Clark – Data point heeding presumption
→Town building burned down when floor cleaner spontaneously combusted.

→HEEDING PRESUMPTION RULE:

a.
Π must show the warning was inadequate

b.
Presume that Π would read and heed the warning
c.
Δ may rebut this presumption with evidence that the presumed fact doesn’t exist.

→Here, Π did not prove that the warnings were inadequate, so don’t even get to heeding presumption (although in dicta court says his failure to read would not defeat as that would go to adequacy). ALWAYS GOOD IDEA TO SEE IF INADEQUATE WARNING WAS REASON FOR FAILURE TO HEED BEFORE GETTING HERE.

→Courts only automatically preclude where it is known Π read and ignored.

→Δ may also show that Π was blind, illiterate, intoxicated or irresponsible to rebut.

→Heeding presumption is majority rule, but not all states follow.

→Powerful tool because it shifts burden of czn onto Δ.

PROOF OF DEFECT – INFERENCES/RIL (358-67)

→Inferences built into Rst3d – replaces need for RIL
→Inferences means we’re relying on circumstantial evidence

→Usually comes up with manufacturing defects and trying to prove defective when left mfg hands.
→These cases tough because product traveled many miles, time lag, and product usually destroyed – hard for Π to ever prevail without proving the chain of custody.

→Can be defect issue and causation issue (because if not defect at time left mfg hands, then Δ didn’t cause).

Myrlak v. PATA of NY and NJ
→Π injured when his chair at work broke

→Whole case built around a bunch of inferences drawn to connect the facts

→Court determines that although RIL is used with neg, doesn’t make sense to apply to PL because rationale with RIL inconsistent with PL, so while right result, wrong reason.
→Adopts Rst3d § 3 instead – Intermediate product defect test. Use expert to prove these elements?! Departure from usually Δ-friendly Rst3d. Rst3d uses Escola in notes following rule.

→RULE:


IPDT okay where Π can’t prove exactly why the product is defective if:

a. Injury ordinarily occurs only because of a defect

b. Evidence shows that it is more likely than not that:

· Defect was the cause as opposed to some other reason

· Defect was there at the time of sale
STATUTES AND REGULATIONS

1. Relevance of statutes (464-72) – THREE AREAS
a.
Compliance with statute: (Generally) Δ’s compliance in neg case is relevant but not determinative of either the Δ’s non-negligence or the product’s non-defectiveness (non-torts statute, ie, doesn’t set stad of care for torts action).

→Lorenz – Gives more weight to compliance than majority rule (as stated above). Apply “strong and substantial” as test for relevance, as opposed to “relevant but not determinative.” (Asbestos warning.)

→Which rule better? Likely doesn’t matter which as jury would likely treat Rst rule very strongly, anyway.

b.
Violation of statute: (Generally - majority) Δ’s violation of non-tort statute (neg per se): unexcused violation is neg per se – but Δ can offer excuses. BUT statute must do all of the following if it is admissible into evidence at all:
i. Statute is designed to protect the class of person the Π is in.

ii. Statute is designed to protect against the type of harm.

c.
Violation as neg per se: (Rst3d § 14) If the statute/regulation do set a safety standard that gives rise to a cause of action (even impliedly) (statute specifically deals with product safety standards, the court will give this a lot more weight).

If product does not comply with the product safety regulations or statute, the product is “defective.” This is in Rst3d but not 2d.


→This is like negligence per se without excuses.

→Rationale for no excuses illustrated by exceptions (these would never apply to manufacturing).


→Realize there are tons of these – very specific. 
2. Government regulations (472-89)

Southland Mower v. Consumer Product Safety Commission-

→Illustrates level of detail in regulations

→Direct government regulation (can’t cover all products b/c too much)
→CPSC – empowered by Congress to regulate a wide variety of products.

→Congress gives CPSC power to proscribe requirements dealing with the performance, composition, contents, design, construction, finish, pkg of product.

→Congress prefers PERFORMANCE RQMTS. Why? Less likely to inhibit innovation (design would not lead to innovation).

→Mfg or consumer’s groups may challenge rqmts – either would argue CPSC overstepped Congressionally mandated power.

→Takes a long time, expensive, need tons of study.
→This is why we can’t rely on gvmt to regulate everything.

→Here, issue was how long it should take lawnmower blade to stop. Mfg argued that time too short/consumer too long – overstepping, etc. COURT:

1. Is performance standard (not design) – just says what time you must meet, not how you must meet it.

2. Substantial evidence – Court accepts CPSC analysis that 3 seconds is best. (CPSC looked at cost, if fair/rzble); need not be perfectly safe, but balance cost to consumer with safety advantages.
3. Feasibility – Since two mfg’s had figured it out, it’s feasible.

→THE POINT: Regulatory process is not litigation, but it is another way that products can be made safer. Difference between admin changes and common law:

a. Regulations are universal – apply to all mfg of such products. Adjudication NOT – holding in a single case only applies to that jdx, not binding elsewhere. Therefore, you’ll see more variation in lower courts than with regulation.

b. Regulation is and can be forward looking in a way that adjudication can’t be. Adjudication is reactive and backward looking. Regulations are forward looking and more effective as they anticipate developments, etc.

c. Government regulation by itself is designed to provide safety. They punish by fines, no $ to consumers, regulations not designed to supplant tort, instead they work in tandem. TORT law is not doing this – purpose there is to compensate victim.

3. Pre-emption (Sprietsma)
→Federal statues or regulation supplanting state law.

→Source of power is in the supremacy clause – fed law supreme, conflicting state law is without effect (McC v. Md).

→Δs often argue that state claim can’t be adjudicated because design proscribed by fed law and Δ complied with that.

Sprietsma – US SUP CT

→Government regulation will mean certain designs can’t be used.

→Certain areas of law where inconsistency between state and fed law is not tolerated.

→TWO KIND OF PREEMPTION:

1. Express preemption – When Congress or other federal agency expressly says that state law claim is expressly preempted by the statute or regulation.

2. Implied preemption – Court may find preemption if:

i. Congress impliedly intended to occupy the entire FIELD in the given area; OR

ii. State law is in actual or direct CONFLICT with the federal regulation.

→Court finds that PL claim not preempted by Fed Boat Safety Act. WHY?
→SAVINGS CLAUSE (applied to express)

· Not apply to CL COA claim for damages

· Does apply to state regulation in the same area

· So, Congress intended to preempt state regulation NOT CL claim for damages.

· Congress thinks any inconsistencies not a problem.

→Δ argues if not express, then implied. This is tough analysis. Court holds that it doesn’t look like Congress intended to occupy entire field (partly because of the savings clause).

GENERALLY:


→When a state coa is held to be preempted, it can’t be brought at all. Π left with little or no remedy – this is why court’s reluctant to find preemption.

→Geier – Example of when preemption was applied. VW no airbag.

· Congress passed statute allowing NTSB to pass regs to govern car performance.

· Statute called for experimentation – mfg could choose lap belt and automatic shoulder belt OR airbag.

· Because statute gave choice and purpose was experimentation, then state coa was preempted.
DEFENSES
1. Contributory negligence (564-71; 585-98) 

→Whichever approach the jdx takes is usually governed by statute.

→McCown – 1975 – Defective steering, Π crashes because of his own negligence, but steering wheel whips around after crash and he breaks his arm (not b/c of accident). Court held contrib neg not apply to 402A – as contrib. neg inconsistent with purpose of “SL” (but keep in mind this was 1975 and contrib. neg a complete bar).

→Daly v. GM (Cal 1978)

- Held that comparative fault DOES apply in SL case under 402A.

- Not inconsistent with McGown b/c Cal already following a PURE system – recovery just gets reduce.

- Criticized for comparing apples and oranges – but again – label confusion; best to let jury hash it out.

→Sometimes tough to determine how to deal with comparative “fault” in a SL jdx. Rst3d includes a section on apportionment which states that everything should get compared no matter what the theory of liability the case is based on.

· Drafters argue the policies of PL are furthered with apportionment – really confusing applying from jdx to jdx, tho.

· Authors lay out contributory negligence and stupidity may be taken in account even with warranty (pg 566). Stupid conduct would likely factor into everything regardless of theory. Question is, where?

a. Modified Comparative Fault (majority jdx here) – If Π’s negligence is greater than or equal to the defendant’s negligence, then plaintiff cannot recover.

b. Pure Comparative Fault (minority of jdx here – incl CAL) – If jury says  % fault that are 95% Π’s fault and 5% Δ’s fault, then Π can recover 5% of dmgs.

c. Any Π neg completely bars recovery (even smaller minority here). Complete bar to recovery.

2. Product misuse (571-78)

Notice misuse – largely used as “foreseeable misuse.” TWO TYPES:

a. Π fully knew danger and used product anyway – no czn

b. Π used in manner/purpose not foreseeable – no duty

→Most courts and Rst3d regard unforeseeable use of product NOT as a defense, but either (1) Negating a defect, OR; (2) Negating czn

→Either of these would preclude Π’s prima facie case – not reducing recovery but barring Π’s claim at all.

3. Assumption of risk (578-85)

→Not express for PL

→Rst3d eliminates implied assumption of risk.

→Mauch – defective warning; comprehensive on this issue

→Ass Risk Caw – Watch out if defense is negligence based or alleging misuse (don’t forget that under in Rst3d misuse negates defect element).

Hindsight/Foresight


Controversial aspect of early RUT R3d embraces foresight
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