PRODUCTS LIABILITY 
OUTLINE 
I. INTRODUCTION 
A. HISTORY- 4 Eras of P.L. 

1. Pre- MacPherson v. Buick Motor Co. (before 1916) the P had to show privity, even in negligence cases. 
a. At this time large manufacturers had a lot of political power, and were protected by courts in order to make the U.S. competitive. 

b. Privity required between P and D. Manufacturer owed a duty only to those that they sold the product to. Virtually impossible for an injured person to sue a manufacturer. 

c. Exception to the privity requirement: products that are imminently or inherently dangerous e.g. mislabeled poison 

d. Comparable to a contracts problem. 
e. Winterbottom v. Wright- origin of the privity requirement. A person who negligently repaired a stage coach could not be liable to a passenger injured in  an accident b/c the passenger did not have a K with the D. 

2. Post MacPherson (1916-63) No privity required for negligence cases, which became the most common theory. 

a. Reasonable and prudent manufacturer would not create product in this way. 

b. MacPherson eliminated the privity requirement. 

c. MacPherson- D was manufacturer of car, and P was purchaser. The dealer actually purchased the car from the manufacturer and the buyer was not in privity with the manufacturer, he purchased from the dealer. If privity requirement was still in place, then the P would have lost because they would have failed in the duty requirement. The manufacturer would have no duty because there was no privity. This case eliminated privity requirement.  

3. Post Greenman v. Yuba Power Products, Inc. (1963-98) Strict tort liability theory develops/ Restatement 402A 

a. P has to prove that the product was defective not that there was negligence duty and breach. 

b. Liability is strict in that there was no negligence that was required. Does not mean that P wins automatically. 

c. You really do not know what a court means when they say strict liability and there is inconsistency when this term is used. 

4. Restatement 3rd (1998- present) Negligence becomes dominant theory for design and warning cases, states in flux. 

a. States are deciding whether to keep 402A or go to the 3rd Restatement. 

B. NEGLIGENCE 

1. Elements: 

a. Duty 

b. Breach of duty (negligent conduct) 

c. Actual Harm (legally cognizable) 

d. Cause in fact 

e. Proximate cause 

2. Scope of Duty 

a. Reasonable person under similar circumstances 

b. The fact that a D actually has superior knowledge does not change the standard of care, but it is relevant and considered. A reasonable and prudent person uses what knowledge that they have.
c. Manufacturers are held to a standard of care that is rare. 
3. Defenses 

a. Having a prima facie case for negligence does not equal liability. 
II. WARRANTY 

A. INTRO 

1. 2 Reasons why warranty is important 

a. Historical Importance- they provided a basis for liability in product cases before the adoption of strict tort liability. 
b. Effective Remedy- Warranty law still provides an effective remedy for injured customers. 
2. Warranty started out as a tort theory but has evolved into K theory. 
a. Statute of limitations usually longer warranty theory. 
b. If there is no injury due to product malfunctioning then there is no tort claim against the manufacturer, there may still be a warranty claim though. 
B. EXPRESS WARRANTY 

1. UCC §2-313 Express Warranties by Affirmation, Promise, Description, Sample. Express warranties by the seller are created as follows: 3 ways: 
a. Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise. 
b. Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description. 
c. Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model. 
2. Summary of 2-313 Express Warranty Created in 3 ways: 
a. 1. Seller makes an affirmation of fact or promise that relates to the goods and becomes part of the basis of the bargain. 
b. 2. Description of the goods which is made part of the basis of the bargain. 
c. 3. Sample or model which is made part of the basis of the bargain. 
3. Section 2-313 applies to merchants and non-merchants alike and only to a seller who actually makes a representation of fact about the goods. 
4. An express warranty is a representation by the seller as to the safety of the product. 
5. Goes against the buyer be aware “caveat emptor” b/c the buyer has relied. 
6. If a seller does not say anything about a product then you do not have an express warranty claim against the seller. 
7. Sylvestri v. Warner & Swasey Co. – the court held that an ad with a picture of the backhoe lifting pipe constituted an express warranty that it was suitable for lifting heavy objects.
a. Pictures can create an express warranty, even though they are the most ambiguous type of warranty. 
b. Picture on the box can be a promise that the product will work the way you want it to work. 

8. If the speaker of the opinion implies that they have extra expertise, this opinion may be considered a misrepresentation of fact. 
9. Hauter v. Zogarts- D sells and manufactures the “Golfing Gizmo.” Mother buys for her son (P). Product urges users to “drive the ball with full power” and that it is “completely safe ball will not hit the player.” The P was injured by the product after using it as instructed. 
a. This is an express warranty case b/c there was a representation made by the seller that product was completely safe and to drive the ball w/ full power. 
b. Issue- what does the “basis of the bargain” mean? Do we require reliance on the warranty at the time of sale to constitute the basis of the bargain? The boy didn’t buy the product so he didn’t rely on the statement when he purchased. Is this required? 
c. All the statements made by the seller about the product become the basis of the bargain unless the seller can prove that they are not. This is a shift in the burden. The seller has to disprove that an affirmation of fact or promise was not the basis of the bargain. 
d. There is no uniform answer as to what the basis of the bargain means. Reliance may be the basis of the bargain. Courts remain split on the issue. CA courts say reliance on the statement is not required. 
e. Post sale representations- the general rule is that in order for affirmations, descriptions, etc. to become a basis of the bargain, these creating incidents must happen before or at the time of the sale, not after the sale. Because if they happen after the sale then it is obviously not something that was the basis of the bargain. A statement about the product made shortly after the sale might become a basis of the bargain because there usually is a right to return items. 

C. IMPLIED WARRANTY OF MERCHANTABILITY 
1. UCC §2-314- A warranty that the goods shall be merchantable is implied in a K for their sale if the seller is a merchant re goods of that kind- unless excluded or modified. Goods to be merchantable must: 
a. pass without objection in the trade; 
b. be of fair average quality
c. be fit for the ordinary purposes for which such goods are used 
d. be of even quality within each unit 
e. be adequately packaged and labeled;
f. and conform to any factual promises on the label.  
2. This is a counter argument to caveat emptor. Let the buyer be aware, but if the product is not what it is supposed to be then the buyer should have recourse. 
3. As is clear from the Denny handout case, this provision is a form of strict liability. It does not matter that the seller has tried to comply, and there is damage there is going to be liability. ( You do not get into any negligence style balancing. 
4. If the product is not merchantable then the seller is going to be liable. There is no defense for the seller to say that I reasonably thought that the product was merchantable. 
5. Cases hold that liability for breach of this warranty can only exist if the injury occurs when the product is being used in a way that the product is ordinarily used. 

6. A key issue in the implied warranty of merchantability is what the phrase “the ordinary purpose for which such goods are used” means. 
7. Coffer v. Standard Brands 
a. Facts: The P was injured when he bit down on a piece of shell from a bottle of otherwise mixed nuts. The court held that the nuts were merchantable b/c normal industry practice permitted some variations from an absolute absence of shell fragments. 
b. Analysis: The express warranty claim fails because the clear jar was not an express warranty. 

c. The implied warranty of merchantability argument is that the purchaser assumed the nuts are ready for there intended purpose. 

d. There is only one unshelled nut in the jar, so this is a stronger argument that the nuts were merchantable. Perhaps if there were more than there would be a stronger argument that the nuts were not merchantable. 

e. This case illustrates that an implied warranty of merchantability does not require perfection, and a P must show more than that the product caused injury. 

f. Like the standard of defectiveness in strict tort liability merchantability requires only that a product be of reasonable quality.  
8. Hardman v. Helene Curtis Industries 

a. Facts: The P, a small child was burned after she sprayed flammable hair spray on her clothing and hair b/c the hair spray smelled good. 
b. Analysis: The court held it was a jury question whether the hair spray had been used for an “ordinary purpose.” 
c. What if the defect was obvious? 
i. If the defect is open or obvious then the claim may be barred or reduced 

ii. In UCC the notion is that when buyer fails to inspect goods or if fails to notice defect after inspection may bar later claim
9. Denny v. Ford Motor Co. 
a. Facts: Car accident in which P Nancy Denny was severely injured when the Ford Bronco II that she was driving rolled over. The rollover accident occurred when Denny slammed on her brakes in an effort to avoid a deer that had walked directly into her motor vehicle’s path. Denny and her spouse sued Ford asserting claims for negligence, strict products liability, and breach of implied warranty of merchantability. 
b. Analysis: P argued and introduced evidence showing that small utility vehicles and the Bronco II in particular present a significantly higher risk of rollover accidents than do ordinary passenger automobiles. 

c. Ford argued at trial that the design features of which plaintiffs complained were necessary to the vehicles off- road capabilities. According to Ford, the vehicle had been intended to be used as an off road vehicle and had not been designed to be sold as a conventional passenger automobile. Denny countered with the argument that the Bronco II was advertised as a safe family car, and that the perceived safety benefits were what attracted them to the car. 

d. The Jury held that the Bronco II was not defective and that D was ( not liable under P’s SL C/OA. However, they found for the D and that they had breached its implied warranty of merchantability and that the breach was the proximate cause of Denny’s injuries. Ford Appeals. 
e. It is not inconsistent in NY for a jury to decide that a product is not defective in design, but not fit for the ordinary purposes for which such goods are used. 

f. Again we are looking at what the average consumer would think the ordinary purpose of the car was. 

g. NY is using risk utility balancing for strict tort liability cases. The product was not defective but it was not fit for the intended use (to drive on the road) it was fit for off road driving, but that was not the intended purpose. 

h. The court responded to this argument saying that UCC was a statute and common law cannot rewrite statute. Unless the NY legislature changes this, then they cannot be merged. Courts can interpret but not rewrite the law. 

i. Was the advertisement an express warranty? 

i. It is arguable that this is a valid express warranty claim. Remember that even simply a picture of a woman driving an SUV on the road would give rise to an express warranty claim. 

D. IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE 
1. UCC 2-315 THE IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE
a. Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill and judgment to select or furnish suitable good, there is unless excluded or modified… an implied warranty that the goods shall be fit for such purpose. 
b. This provision is normally used between sophisticated parties. 
2. Factors in determining whether the buyer is relying on the seller’s skill and judgment: 
a. Relative expertise of the buyer and seller 
b. Whether and to what degree the buyer participated in selecting the goods (tends to show a higher knowledge of expertise and knowledge on the buyers part; by participating in the purchase of the goods the buyer is simply not relying) 
c. Degree of specificity with which the buyer ordered the goods (the more specific an order tends to show a buyers knowledge) 
i. The more the buyer knows the more involved they are in the selection of goods, and the more expertise the buyer has, and the less likely that there is a fitness for a particular purpose claim. 
E. PERSONS WHO ARE PROTECTED: PRIVITY OF K 
1. VERTICAL AND HORIZONTAL PRIVITY: 
a. WHO CAN BE SUED, AND WHO CAN SUE? 
i. Privity: the connection or relationship between parties.
ii. Vertical: deals with who can be sued.
iii. Horizontal: who can sue?
b. Vertical Privity: 
i. Can a P recover from a D further up the chain of distribution than the immediate seller? 
ii. Strict Vertical privity would say no, just the immediate person that you work with. 
iii. Most states have relaxed or eliminated the vertical privity requirement in warranty cases. 
c. Horizontal Privity: Can someone other than the immediate buyer sue anyone? 
i. The P might be a bystander, visitor to your house using your blender, etc. 
ii. You find states that vary. The UCC addresses this problem by providing 3 alternatives.
2. Horizontal Privity under the UCC 3 Options in §2-318- Third Party Beneficiaries of Warranties Express or Implied
a. Alternative A.  Seller’s warranty extends to any person in the buyer’s family or household or a guest. (Injured in person only)  
b. Alt. B Seller’s warranty extends to any person who may be expected to use consume or be affected by the goods. (Injured in person only) 
c. Alt. C Same as B, but ok for seller to limit liability except for personal injury  (Any injury person or property) 
i. B and C relax the privity requirement quite a bit while alternative A only relaxes it for certain people. 
3. The traditional privity rule is that only the immediate buyer could be involved. This is not true in general anymore. 
4. Eliminating the horizontal privity requirement would mean that any foreseeable P could sue the D. 
5. Horizontal privity relaxation may lead you into notions of proximate cause. 
a. Do you allow a P to sue on breach of warranty that would sue on a negligence claim? 
6. Should horizontal privity remain a limitation at all? 
a. This is a policy argument. 
b. Obviously allowing more P to sue D, increases litigation and it is a policy judgment whether you want to allow this in your state. 
7. Originally warranty was a tort claim that evolved into a K claim. This is why we are discussing privity
F. REMEDIES 
1. UCC 2-715 REMEDIES: “Incidental” and “consequential” damages are recoverable if caused by a breach of warranty
a. Incidental damages include expenses reasonably incurred in rejecting goods, getting other goods (cover) etc. 
b. Consequential damages include (a) loss resulting from the buyer’s requirements or needs of which the seller had reason to know at the time of contracting; and (b) injury to person or property caused by the breach. 
G. DISCLAIMERS 

1. UCC 2-316 Exclusion or Modification of Warranties 
a. (2) to modify the implied warranty of merchantability- writing must mention “merchantability” and must be conspicuous; for implied warranty of fitness, writing must be conspicuous 
b. (3) all implied warranties are excluded by “as is” or similar terms 
2. Henningsen v. Bloomfield Motors, Inc. 
a. Facts: Henningsen purchased an automobile from D Bloomfield Motors and gave it to his wife as a gift. The automobile was manufactured by D Chrysler Corporation. Ten days after delivery of the car, Mrs. Henningsen was injured in an accident that resulted when the steering failed suddenly and without warning. Up to this time the car had functioned properly. Mrs. Henningsen sued both defendants for breach of express and implied warranties and for negligence. 
b. Analysis: Court says that under K doctrine, that in the absence of fraud, one who does not choose to read a K before signing it, cannot later relieve himself of its burdens. The court states however that this policy is not just in the present case. People have expectations of cars, and expect them to be safe. 
c. The court compares the given K to a K of adhesion, and states that the P did not have bargaining power per se and as a result the disclaimer should be held invalid. 
d. Also, the court says that the disclaimer was written in small print on the back of the K and therefore inconspicuous. 
e. The court does suggest that there are times in which inconspicuous disclaimers will be held valid such as when the parties are on equal bargaining power. 
f. This case was decided before the passage of UCC 2-318. 
H. REMEDY LIMITATIONS 

1. 2-719 Modification or Limitation of Remedy
a. (3) Consequential damages may be limited or excluded unless that is unconscionable. Limitation of personal injury damages caused by consumer goods is prima facie unconscionable. 
b. (2) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided by this act.
i. Where you have a repairable remedy and the seller is promising to repair an item, there is failure of an essential purpose. That failure of its essential purpose lifts that remedy situation completely. 
ii. The K law aspects of warranty might limit the theories of warranty. 
2. Note: a seller can effectively escape liability for personal injury damages by disclaiming a warranty under §2-316, but cannot do so by limiting damages under §2-719. 
I. DISCLAIMERS REVIEW: 
1. Review of Disclaimers: (Theories that distinguish warranty from a tort cause of action)
2. Can you disclaim an express warranty? 
a. It would be difficult because you are contradicting yourself and creating an ambiguity, and in K law ambiguities are construed against the drafter. 
3. Consequential Damages: include personal injuries in property. 
4. 2-719- together with 2-316 suggests that personal injury damages can be included. 
5. (2-316) Under the UCC the manufacturer can disclaim all of the warranties, and you are left with a tort claim 
6. Why wouldn’t all manufacturers disclaim all warranties? 
a. Do not lose sight of the fact that we are dealing with capitalism here, people want to sell. 
b. It would not be smart for Ford for example to say that they disclaim themselves of all liability. It used to very common for car manufacturers to disclaim all liability, but under 2-719 you can not do this if there is personal injury. 
J. NOTICE AND STATUTES OF LIMITATIONS 

1. UCC 2-607 (3) (a) Notice. 
a. The buyer must within a reasonable time after he discovers or should have discovered any breach notify the seller of breach or be barred from any remedy. 
i. This solves the problem in many cases. Litigation is expensive, so in an effort to avoid litigation, the UCC requires notice so that the problem may be solved without litigation 

2. 2-725 Statute of Limitations 
a. Action must be commenced within four years after cause of action has accrued. 
b. Cause of action accrues when the breach occurs. Breach of warranty occurs when delivery is made. 
i. This is a real distinction between this and a tort theory that may or may not make this a better theory depending on the facts of your case. 
ii. These are tactical issues that all litigators get used to dealing with.   
III. MISREPRESENTATION 

A. STRICT LIABILITY: §402B 2nd R (Innocent Misrepresentation)
1. One engaged in the business of selling chattels who, by advertising, labels, or otherwise, makes to the public a misrepresentation of a material fact concerning the character or quality of a chattel sold by him is subject to liability for physical harm to a consumer of the chattel caused by justifiable reliance upon the misrepresentation, even though, (a) it is not made fraudulently or negligently, and (b) the consumer has not bought the chattel from or entered into any contractual relation with the seller. 
a. (a) it is not made fraudulently or negligently- means that there is strict liability 
b. (b) The consumer has not bought the chattel from or entered into any contractual relation w/ the seller- shows that there is no privity requirement (used in Ladd v. Honda Motor Co. Ltd.)  
2. §9 R 3rd 
a. One engaged in the business of selling or otherwise distributing products who in connection with the sale of a product, makes a fraudulent, negligent, or innocent misrepresentation of material fact concerning the product is subject to liability for harm to persons or property caused by the misrepresentation. 
3. 2nd Restatement §402 B vs. 3rd Restatement §9
a. The majority have not adopted strict liability
b. §9: includes fraud and negligence and makes 402B clearer. 
c. This is really just clarifying some ambiguities in 402B. 
d. The interesting thing about this is not the differences, but that the drafters took a very pro D stance in most of the third restatement, however, they carried this very pro P stance over into the 3rd restatement. 
e. The P does not need to prove that the product was defective under this section. You just need to prove that someone relied and was hurt as a result of the product. 
f. Section 9 does not require justifiable reliance at all. 

4. A number of states still follow this rule. Application of the rule is limited to one engaged in the business of selling chattel and this section is unique to products liability.  Also, physical harm by the chattel is required. 
5. Ladd v. Honda Motor Co. Ltd. 
a. Facts: A 12 year old boy became paralyzed when he lost control of an ATV and crashed into a utility pole. Erby Givens purchases a Honda ATV in 1986. 4 months later he drove his ATV to Earl and Virginia Ladd’s apartment. During his visit, Mr. Givens permitted the Ladd’s 12 year old son, Michael, to drive the ATV. He had permitted the boy to drive the ATV in the past, and he believed that children could safely operate it b/c he had seen Honda’s ads showing children driving ATV’s. The boy sued the manufacturer of the ATV in the Circuit Court for Summer County, alleging that its advertisements falsely and misleadingly depicted ATV’s as safe enough to be operated by children. The jury returned a verdict for the manufacturer following a lengthy trial, and the child and his mother appealed. This court reverses. 
b. Analysis: He is a child; he is not in privity with the seller under any theory of privity. He did not buy it, his family friend did. 
c. What is the alleged misrepresentation? 
i. Advertisements representing that the cars were safe for children to drive. 
ii. There is a tension in this subject area between the goals of the D (to make money) and the law that will move in and say that if you do that you will burn. Ads were on TV that showed entire families riding ATV. 
d. Why is Honda sued on this theory as opposed to the dealer or the owner? 
i. Honda is engaged in the business of selling chattels and Honda made the misrepresentation of material fact. 
e. There has to be a misrepresentation of material fact, not puffing. The more fantastic a piece of advertisement is, the less likely that it is reasonable that someone relies on it. 
i. Honda did argue that this is in fact puffing. The court held that this was a jury question however. 
f. How would you convert TV ad images into a misrepresentation of the material fact? 
i. The P would argue that this is the same as a written representation that the ATV was safe for children. Express statements of safety are rarely held to be puffing. 
g. Justifiable Reliance- How could the P that did not own or buy the ATV rely? 
i. The family friend relied on it and let the kid ride it and that is all that is required. 
ii. There is no language that the P has to justifiably rely, anyone could rely. The parents relied by letting the child ride it. 
h. Honda argues that these representations were not made about this particular ATV and the parents should have to prove this.
i. Keep in mind that the one reason why companies include disclaimers is to prevent people from suing. 
6. Klages v. General Ordinance Equipment Corp. 
a. Facts: P, John Klages, was employed as a night auditor at Conley’s Motel. He is held up one night and shot but not seriously injured b/c the gun was a started pistol. The next day Klages and a fellow employee decided that they needed to protect themselves from future holdups. He decided to purchase mace that was manufactured by General Ordinance (D). The D had produced leaflets that claimed that the mace would instantly stop and subdue entire groups for up to 20 minutes. While working at the motel, he was robbed again and he used the mace, but the attacker was still able to shot the P in the head. The P sued and was awarded damages. The D appeals here. 
b. Analysis: Liability does not turn on whether the D was at fault, whether the D made the representation negligently, innocently, etc. The court applied 402B. 
c. The change this particular law brings forth is that innocent misrepresentation claims can be actionable under 402B. This is the only difference between regular tort law and the law applied in this case. 
d. Misrepresentation of a material fact? 
i. Looks to facts and circumstances surrounding the purchase of the product. 
ii. Specific representations about the effectiveness of the weapon under such dangerous circumstances are clearly material. 
iii. The descriptions of the mace were not “puffing” or loose general phrases; rather they were specific data on the capability of the product. 
iv. ( Trial court properly submitted this to the jury. 
e. Justifiable Reliance? 
i. D argues that the P voluntarily assumed the risk of confronting an armed intruder with its mace weapon
ii. There is no assumption of risk bar on §402B. The manufacturer is liable to a consumer who is harmed when he justifiably relies on the manufacturer’s representations. 
iii. Manufacturer cannot assert that the purchaser assumed the risk of harm by confronting the danger and using the product as the manufacturer intended and expected. 
f. Proximate Cause?
i. D argues that the intruder’s criminal conduct was an intervening, superceding act which was the sole cause of P’s injuries. 
ii. §402B provides that a manufacturer is liable for physical harm caused to a consumer of the chattel caused by justifiable reliance upon this misrepresentation. The P has the burden of proving that his injury was proximately caused by the mace weapon’s failure to conform to D’s representations. 
iii. Court rejects this argument b/c the D manufactured a product that was designed for use in situation involving criminal attacks. The D should have recognized the possibility of harm resulting to a purchaser if this weapon did not perform as represented. 
B. FRAUD- Common Law Fraud
1. Elements
a. False Statement of material fact
b. D knows the statement is false, or is reckless re. its truth 
c. D intends to make the P rely on the statement 
d. P justifiably relies on the statement 
e. P suffers damage which may include physical harm or economic loss 
2. Khan v. Shirley Inc. 
a. Facts: Judy Khan, P, was 33 years old when she had a valve implanted in her heart to replace a diseased valve. She had learned about the condition 6 months prior and was told that she would die w/out the surgery. Khan had been warned about risks such as the potential for blood clots and the possibility that the valve would be rejected by her body. She also knew she would always have to take blood thinner medication. However, she was never told that there was a risk that the valve might fracture. She finds out later that the valve may collapse at any moment and she may die. She sues the manufacturer of the valve for several claims including breach of warranty, and fraud. 
b. Analysis: the court rejects all of the P’s claims stating that there was no actual injury because the valve had not failed yet so there was no actual injury. The product must be shown to be defective and absent an injury there is no breach of warranty. 
c. However, as to the fraud claim, the court states that there is no requirement that the product must be defective. 
d. Hayden argues that there may be a breach of implied warranty
C. NEGLIGENT MISREPRESENTATION 

1. Elements: Similar to fraud but it does not require intent. 
a. Duty to exercise ordinary care with respect to the P and with respect to the information at issue. 
b. Breach of duty (a) false statement of material fact and (b) RPP would  have known that the statement was false 
c. Misrepresentation must be an actual and proximate cause of the harm. The P must justifiably rely and the P must be within “foreseeable class.” 
d. P must suffer damage (legally cognizable harm) 

2. Keep in mind that the foreseeable class of plaintiff category is very narrow. It is narrow in that it applies to those in which the statement was actually made. Other P’S are simply not foreseeable. The idea is that if you do not circumcise the class of plaintiff, than the D would be subject to far too much litigation. 
3. Hanberrry v. Hearst Corp. 
a. Facts: The P purchased a pair of shoes. The shoes were defective in manufacture and design and had a low co-efficient of friction on vinyl and certain other floor coverings commonly used in this area and were slippery and unsafe when worn on such floor coverings; she was unaware of the defect and in wearing the shoes on the same day she purchased them, she stepped on the vinyl floor of her kitchen, slipped, fell and sustained severe personal injuries. The P further alleges that Hearst publishes a monthly magazine known as Good Housekeeping in which products, including the shoes she purchased, were advertised as meeting the “Good Housekeeping’s Consumers’ Guaranty Seal” with respect to this seal the magazine stated “this is Good Housekeeping’s Consumers Guaranty’ and We satisfy ourselves that products advertised in Good Housekeeping are good ones and that the advertising claims made for them in our magazine are truthful.” The seal itself contained the promise, “if the product or performance is defective, Good Housekeeping guarantees replacement or refund to consumer. P argues that she relied on this and believed that the products bearing the seal had been examined, tested and inspected by the D and was good and safe for the use intended. 
b. Issue: Whether one who endorses a product for his own economic gain, and for the purpose of encouraging and inducing the public to buy it, may be liable to a purchaser who, relying on the endorsement, buys the product and is injured b/c it is defective and not as represented in the endorsement. 
c. Duty? The court says that Hearst owed a duty to its readers when it issues the seal of approval to make sure that the products are actually of good quality b/c the readers rely on the stamp before they purchase the product. This seal of approval sells magazines. This is where the duty comes from. They are getting the benefits thus they are burdened. 
d. Breach? Court simply says that a jury might find that they have 
e. Hearst argued that the seal of approval that the shoes were good was not a statement of fact but rather a statement of puffery. 
i. The court says that if an opinion is given by someone who reports to have specific higher knowledge this is enough to support a negligence misrepresentation claim. The reliance here is reasonable because you think that the person has higher knowledge. The fact that it is coming out of the expert’s mouth implies that they have superior facts. In addition, this is coming not from an advertisement; it is coming from a third party. 
f. As for causation: the court argues that it is common knowledge that shoes are slippery, this is a jury question. 
g. This case goes way too far. It goes further than most in imposition of liability. It is interesting in its application of the elements of negligent misrepresentation. 
IV. EMERGENCE OF STRICT TORT LIABILITY 
A. ADOPTION 
1. Greenman v. Yuba Products 
a. Facts: P brought this action against the retailer and the manufacturer of a Shopsmith, a combination power tool that could be used as a saw, drill, and wool lathe. His wife bought him a Shopsmith for X-mas in 1955. In 1957 he bought the necessary attachments to use the Shopsmith as a lathe for turning a large piece of wood into a chalice. After he had worked on the piece of wood several times w/out difficulty, it suddenly flew out of the machine and struck him on the forehead, inflicting injuries. About 10 and half months later, he gave the manufacturer and retailer written notice of claimed breaches of warranties and filed a complaint against them alleging such breaches and negligence. 
b. Holding: a manufacturer is strictly liable in tort when an article he places on the market, knowing that it is to be used w/out inspection for defects, proves to have a defect that causes injury to a human being. (There is no longer a privity requirement). To establish the manufacturer’s liability it was sufficient that the P proved that he was injured while using the Shopsmith in a way it was intended to be used as a result of a defect in design and manufacturer of which P was not aware that made the Shopsmith unsafe for its intended use. 
c. This case adopted SL in products liability. 
d. Prior to this case the D would have to prove all of the elements of negligence. 
e. In this case the trial court ruled that there was no evidence that the retailer was negligent or had breached any express warranty and that the manufacturer was not liable for the breach of any implied warranty. Accordingly, it submitted only the breach of implied warranties against the retailer and the causes of action alleging negligence and breach of express warranties against the manufacturer. The jury returned a verdict for the retailer against P and for the P against the manufacturer. Both parties appeal. 
f. The manufacturer argues that the P did not give it notice of breach of warranty within a reasonable time and that ( his COA for breach of warranty is barred. 
i. The court rejected this argument. They note that it is improper to apply this argument to the present set of facts b/c this is a this is a tort problem, and this notice requirement does not further the goals of tort law. 
ii. Greenman Quote: “The recognition that the liability is not assumed by agreement but imposed by the law…and the refusal to permit the manufacturer to define the scope of its own responsibility for defective products…make clear that the liability is not one governed by the law of K warranties but by the law of strict liability in tort.” 
iii. This P was not the buyer of the product this was a gift to the injured person. He was not in privity with the buyer or the seller.  
iv. This notice requirement may work fine for a person that is in privity, when you are dealing with a remote user, (a person who is not in privity) this is a booby trap.
v. This commercial transaction notion behind the notice requirement does not fit well in these types of cases.
vi. The court says that a manufacturer is strictly liable in tort when an article he places on the market proves to have a defect that causes injury. 
g. An expert testified that there were other ways to manufacturer the product (reasonable alternative means) this is relevant b/c it showed that the D had breached a duty- they had manufactured the product in a negligible way. 

i. The D must act like a Reasonable Prudent Person. (Remember: this does not require perfection, only that you did what a RPP would do.)  
h. Note #1 Escola v. Coca Cola Bottling Co. 
i. This is a famous bottle exploding case. That was a case of Res Ipsa Loquiter. But this was also a products liability case. She could not prove what the D did wrong in making that coke bottle. 
ii. The concurring opinion written by Traynor says that this should not be a Res Ipsa Loquiter case; it should be a strict liability case. This is where the idea came from. There is a significant link between res ipsa and strict liability. This frees the P from making proof, and deals with many of the problems inherent in a Res Ipsa case. 
iii. Traynor was able to expressly adopt SL19 years later when he wrote his opinion in Greenman. He argued that these traditional theories were inadequate and that the court should adopt a special theory for product cases. 

iv. 2 years later his opinion in Greenman was embraced in §402 of the 2nd Restatement. 
2. Restatement of Torts 2d § 402A
a. 1. One who sells any product in a defective condition unreasonably dangerous to the user or consumer or his property is subject to liability for physical harm caused to the ultimate user or consumer, or to his property, if 
i. a) the seller is engaged in the business of selling such a product, AND 
ii. b) It is expected to and does reach the user or consumer w/out substantial change in the condition in which it is sold.
b. This is a liberal section, however, keep in mind that there are limitations in terms of who can sue, the type of harm required, who can be the D, etc. 
c. The term defective is what has caused the most debate. How to prove that something is defective is something hard to prove. Proving that something is defective is in essence proving negligence, and this was supposed to be something different than negligence and it is not different at this point. 
1. Elements of a Strict Tort Liability Claim Under §402A 
a. D in the business of producing or selling the product 
b. Product expected to, and did, reach the buyer w/out substantial change in condition 
c. Product defective at time it left the D’s control 
d. Harm occurred when product used in a reasonably foreseeable manner. 
e. P was foreseeable 
f. Defect an actual and proximate cause of physical harm to person or property
2. SL Timeline: Strict Liability Divided into 4 eras: 
a. 10 years after Greenman 1960-1970 Debate about whether to follow Greenman. 
i. Should strict liability be adopted? 
ii. Virtually all did adopt SL for defective products, they were aided along by the Restatement project.  
iii. 402A 

b. 1970-1980 centered on practical problems once you adopt SL. 
i. Specifically what a P has to prove to win a case, and more specifically what a P has to prove to show that the product was defective. Key question: What constitutes a defective product? 
ii. The question is whether the product was defective, not whether the manufacturer was negligent. How does the P prove defectiveness?
iii.  What does this holding mean to me? As a D how do I defend against a claim?
c. 1980-1998 working out even more details. 
i. Courts concluding that maybe SL was not a good idea and that maybe the second phase was a bunch of confusion about what the courts meant when they said certain things. 
ii. Evolving into a fourth phase: 
d. 1998-present New Restatement 3rd of Torts. 

i. Drafted by pro D people. 
ii. The bottom line is that in essence the new R takes the position that manufacturing defects are still a matter of SL but that design defects are not. 
3. Label Confusion Side Note: 
a. In Greenman we have a court that is criticizing the warranty claim but that is also criticizing the negligence claim as well. 
b. If we are just using different terminology for something that has existed for years, this has led to Label Confusion because when states use the term strict liability in tort, you cannot tell what the court means by that until you read the whole case. 
c. So you need to know what it is that the P has to prove rather then just relying on the fact that a state follows strict liability or that they do not follow SL. 

B. POLICIES UNDERLYING STRICT LIABILITY 
1. Compensation 
a. The dual goals of tort law, compensation and deterrence of anti social activity. It is a form of anti-social activity to put out a defective product. 
b. Make it easier for injured parties to sue. They are genuinely injured, the law should not stand in there way. 
c. Traynor notes that breach of warranty is not designed for these types of cases because of notice requirements etc.; negligence is not a good claim because there is always an issue of breach and the Escola problem which makes all cases Res Ipsa cases. Thus, we need to make it easier for plaintiffs to be able to collect. 
2. Loss Spreading 
a. Costs should be borne by the manufacturers. They have a better way of spreading the loss through raising prices and insurance. 
3. Deterrence 
a. What is being deterred? Goes beyond the deterrence involved in a negligence case. You are making a manufacturer pay damages even though they were as reasonable as a RPP. Is this potentially an over kill. This is what the drafters of the Restatement 3rd of torts say. 
4. Encouraging Useful Conduct 
a. Be as careful as you can. Knowing that you will be liable even if you act like a RPP, encourages a D to be extra careful. 
b. The ultimate goal of products liability is the production of perfect products 
5. Helping P avoid proof problems 
a. Removes all of the problems that the UCC brings on and all of the problems of proving breach in a negligence claim. In a SL case we do not look at the conduct, we have to focus on the product. How do we separate the 2? 
6. Protection of Consumer Expectations
a. Consumers expect products to work. The law is imposing this expectation on manufacturers. 
b. Borrowed from the UCC. (Implied Warranty of Merchantability) 
c. “Implicit in the machine’s presence on the market was a representation that it would safely do the jobs for which it was built.” Justice Traynor  
7. Internalization of costs (cost of doing business) 
a. You factor this in as you run a business. Even though you did everything that you could, to the extent that you can and will make money, someone gets hurt. 
b. The manufacturer is the best person to do this, as opposed to the purchaser. 
8. Do these Rationales Support SL? 
a. There was a NYU law review article that shows that juries give more compensation in normal negligence cases when the jury assigns fault to the manufacturer rather than SL cases when they are looking at the product, and not at the conduct. 
b. This is counter intuitive because the adoption of 402A was supposed to be pro P, but it seems here that it is actually inhibiting P from collecting. 
9. The Enterprise Liability Theory of Torts 
a. The theory that loses to society created or caused by an enterprise or, more simply, by an activity, ought to be borne by that enterprise or activity. 
b. The theory contemplates that losses historically recognized as compensable when caused by an enterprise, or activity, such as producing, distributing and using automobiles, ought to be borne by those persons who have some logical relationship with that enterprise or activity. 
c. Articulated by Guido Calabresi: recognizing at any one point in time that the total resources available to a society are limited, the best way for the members of a community to decide collectively how they want those limited resources to be used and distributed in order to satisfy most efficiently the greatest possible number of the members’ individual wants and desires is through an open, competitive market system. 
i. Used the example of Convertible cars in his book and says that the cost of buying a Convertible car reflected the risk to the purchaser then convertibles would be more expensive. Since it is more dangerous then fewer people would buy it and this is good because then the world would be safer. 
ii. Theory: if you have law that makes the cost of products reflect there risks you make the world safer without government legislation. Fewer people could buy the more expensive products. If presented with 2 products and they are slightly different, but one is 25% less in cost and it costs less because it is safer, then I would want to buy the cheaper one and the world would be safer. If the rich people want to buy the riskier car and kill themselves let them, but the run of the mill people would be safer. 
10.  Powers Article: A Modest Proposal to Abandon SL 
a. Concludes that the rationales that courts have offered to justify strict products liability do not adequately support a distinction between product cases from other personal injury cases. 
b. The proof rationale and consumer expectations offer some support for distinguishing some product cases from other personal injury cases, but they do not apply to most product cases as an integral group, and they can be satisfied by other means. 
V. DEFECT 

A. INTRO 
1. Defect has become the core concept upon which liability turns. The same policy questions that are handled in negligence cases as a matter of “duty” are handled in SL cases as a matter of “defect.”
2. There are 3 kinds of defect: 
a. 1. Manufacturing Defects- 
i. an unintended flaw in the product 
ii. easy to identify b/c the product differs from other similar products in the line 
b. 2. Design 
i. theory that the manufacturer should have adopted a different design- perhaps an additional security feature- that would have reduced the risk of accidental injury. 
c. 3. Warning or Information
i. when a product could have safer is accompanied by an adequate warning 
B. MANUFACTURING DEFECTS 
1. Idea: Product is a “deviation from the norm”- it “comes off the assembly line in a substandard condition compared with the other identical units” I.e. somebody dropped the ball. 
a. Note:  This does not require negligence, it is a retention of SL 
2. Restatement 3d: Products Liabilty §2 A product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in design, or is defective b/c of inadequate instructions or warnings. A product: 
a. Contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marking of the product. 
3. Lee v. Electric Motor DV 
a. Facts: P (Yong Lee) was injured on January 15, 1979 while using the machine to grind meat. Her right hand was caught and crushed in the grinding mechanism, resulting in an amputation of her right hand and part of her forearm. P’s contend that the defective design and manufacture of the motor and lack of a warning proximately caused Yong Lee’s injury b/c had the motor stopped immediately when turned off, her injuries would have been less severe. 
b. The court held that no triable issues of fact exist, and affirmed summary judgment. 
c. A manufacturing defect is readily identifiable in general; b/c the defective product is one that “comes off the assembly line in a sub-standard condition.  
d. The P in this case did not contend that the motor came off the assembly line in a substandard condition. Hence, there was no manufacturing defect. 
4. CA jury instruction for manufacturing defect cases: Elements of a claim based upon an alleged manufacturing defect are… 
a. The D was the (manufacturer/ supplier) of a product 
b. The product possessed a defect in its manufacture 
c. The defect in manufacture existed when the product left the D’s possession 
d. P’s injury resulted from a use of the product that was reasonably foreseeable to the D
e. A defect in the manufacture of a product exists if the product differs from the manufacturer’s intended result or if the product differs from apparently identical products from the same manufacturer. 
5. Landes and Posner a positive economic analysis of products liability
a. If the pricing of goods reflects the risk involved in the products then fewer people will buy the product.
b. The idea is that the manufacturer should factor in the cost of any injuries as a result of manufacturing defects in their pricing. 
c. There is an economic incentive put on manufacturers to properly manufacture the product
6. Rationale: why we hold a manufacturer strictly liable for a manufacturing defect?
a. On the premise that tort law serves the instrumental function of creating safety incentives, imposing strict liability on manufacturers for harm caused by manufacturing defects encourages greater investment in product safety than does a regime of fault based liability. 
b. Also, discourages the consumption of defective products by causing the purchase price of products to reflect, more than would a rule of negligence, the costs of defects. 
c. SL performs a function of res ipsa loquitur, allowing deserving plaintiffs to succeed notwithstanding what would otherwise be difficult or insuperable problems of proof. 
d. Consumers who benefit from products w/out suffering harm should share, through increases in prices charged for those products, the burden of unavoidable injury costs that result. 
7. Hunt v. Ferguson-Paulus Enterprises 
a. Facts: The P bought a cherry pie from the D through a vending machine owned and maintained by the D. On biting into the pie one of P’s teeth was broken when it encountered a cherry pit. He brought this action to recover damages for the injury, alleging breach of warranty of fitness of the pie for human consumption. In a trial to the court w/out a jury the court found for the D and the P has appealed. 
b. Substandard food is seen as a manufacturing defect. 
c. There is a 2 way split in courts on these cases: 
i. 1. The Consumer Expectations Test- What a reasonable consumer would expect to be in food. 
1. This is the test that the court applied in this case saying the D has a better ability to fix the problem. 
2. §7 of 3rd R adopt the consumer expectation test, although consumer expectations were rejected as the test for defectiveness for all other types of product defect. Finds harm if a reasonable consumer would not expect the food product to contain that ingredient. 
ii. 2. The Foreign Natural Test- If the injury is caused by food containing a foreign substance then the manufacturer is liable. If the injury is caused by a substance natural to the product sold then there is no liability. 
1. E.g. swallowing a chicken bone found in a chicken enchilada- no COA. 
2. All of the cases are instances in which the food was found not to be reasonably fit for human consumption, either by reason of the presence of a foreign substance, or an impure and noxious condition of the food itself, such as for example, glass, stones, wires or nails in the food served, or tainted, decayed, or infected meats or vegetables. 
d. A reversion to the reasonable expectation test simply means that each food related injury in this State is subject to a lawsuit to determine whether the consumer’s reasonable expectation was violated. This is like strict liability. 
e. CA originated the foreign natural substance test in Mix v. Ingersoll, modified the test in Mexicali Rose and adopted the following test: 
i. If the injury producing substance is natural to the preparation of the food served, it can be said that it was reasonably expected by its very nature and the food cannot be determined unfit or defective.
ii. If the injury-causing substance is foreign to the food served, then the injured patron may also state COA in implied warranty and SL, and the trier of fact will determine whether the substance could be reasonably expected by the average consumer and rendered the food unfit or defective.  
C. DESIGN DEFECTS
1. Consumer Expectations 
a. Restatement 2d §402A comment g- “The article sold must be dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics” 
b. One area this does not work well in is when you have a complex design because then the average consumer does not have an idea or reasonable expectation of how a product is supposed to work. 
c. Gray v. Manitowoc Co. Inc. 
i. Facts: Earnest Gray was injured when he was struck by the boom of a construction crane manufactured by the D. The P asserted that Gray’s injuries were caused by a defect in the design of the crane and that the D had provided inadequate warnings of the defect. P was injured when he was struck by the boom of a construction crane manufactured by the D. The design defect was that the operator of the crane couldn’t see if someone would be hit when it was in the boom down position. 
ii. The P argued that the design could be changed to make the product safer. (add a camera, or mirrors) 

iii. Jury finds for the P. 
iv. This court applies the consumer expectations test to this design defect allegation.
v. Tort law picks up on the contract notion and says that when a product falls below expectations it would render the product defective as well as breach of implied warranty of merchantability. 
vi. Mississippi law states that if there is an open hazard, this would prevent the P from prevailing. P can only recover for latent defects.
vii. The issue in this case becomes whether the alleged defect in the crane was a “latent defect”. 
viii. In getting at this the court asks whether this kind of hazard was generally known. If it was generally known then this is not a latent defect and under MI law there would be no recovery. 
ix. Generally known to whom? It is a rejection of a total subjective test. It is limiting the consumer to the community of crane operators meaning people that actually use the crane product. If you have operated one, you would know. By not focusing on the average consumer, but a tiny subset of the consumers, then you get a whole lot of difference.
x. Look at the evidence on this issue. Page 95: the court says that the evidence was overwhelming that the blind spot existed. They even had a name for it “the blind side”. So pretty much everyone knew. 
xi. The P testified that he did not know, and a new employee who testifies that he did not know either. 
xii. This is a traditional statement of the consumer expectation test in its most conservative form. Under the test there is no liability for obvious or generally known dangers. The test is objective. The court looks to the ordinary person who uses the product rather than the individual P, or the public generally. 
d. Hypo’s: 
i. Automobile rolls over and the roof collapses. Things we might want to know: what kind of car it is; the consumer expectations test used to bar recovery for drivers of convertibles in a roll over. We are not focusing on risk utility balancing we are focusing on the way consumers expect a product to work. What the average consumer thought the product should do.  
ii. Rotary lawn mower had a removable front blade caused injury. This is heavily government regulated. What is the issue here: what does the ordinary consumer know about lawn mowers and how they are supposed to work? Would the manufacturer be held liable here? The manufacturer probably would not be held liable here especially if there was a warning regarding this situation. If there was no warning then the manufacturer may not be held liable. If we were in MI the question would be whether this was a patent or latent injury. Does this make the issue any clearer on these facts? 
iii. A punch press did not have a safety guard. This is different because there is no misuse of the product here. Who is the consumer here? Who is the relevant consumer? Do you need to know why this happened? Does the consumer expectation test get you anywhere in this hypo? The obviousness of the hazard makes it look like the average consumer of the product would not be protected by this test. Were you have a situation in which the injured person has no choice but to experience the problem, is the consumer expectations test a proper test to apply? What if in this factory there was 15 of the presses and the press collapsed all of the time? Then it would be a patent defect and under MI law it would not be negligence. 
e. The consumer expectations test is concerned with the consumer’s perception of the risk, not the manufacturer’s perception. Courts impose liability if the consumer is ignorant of the pertinent danger, but the manufacturer’s justifiable ignorance of risk is no excuse. 
f. Brawner v. Liberty Industries, Inc. 1978
i. P is seven years old and was burned when he and another child removed the lid from a gasoline storage container and the gasoline ignited. The gasoline container was manufactured by the D and purchased by the other child’s father. 
ii. The P claims that the failure of the gas can to be equipped with an opening device which would render a child unable to be opened by a child of 7 years constitutes a defect in design and an unreasonably dangerous condition. 
iii. Brawner is using a very broad characterization of the risk. The court says that the gasoline can without the cap is not defective because an ordinary consumer knows that a child can get to the can and hurt themselves. The risk was obvious. 
iv. Court says that the product was made for adult use, thus, it cannot be deemed unreasonably dangerous b/c it has not been made child proof. (looks at the adult’s expectations)
g. Keller v. Welles Dept. Store of Racine 
i. Facts: Almost exactly the same facts as above. 2 kids playing with a gas can, near a furnace and hot water heater when gasoline, which they had poured from the can, was ignited.  
ii. The court here cannot conclude that the absence of a child proof cap was an obvious as opposed to a latent condition. 
iii. The court uses a much narrower characterization of what the consumer would expect of the gas can. The ordinary consumer would have to fully appreciate the risks. The ordinary consumer would have to be completely aware of all the risks associated with the can that does not have a child proof lid. This is obviously a much more P friendly case. 
h. Note: Characterizing the expectations of the consumer 
i. When a child is injured- some courts will use an adult standard (Keller & Brawner) 
ii. Other courts look to the expectations of the child who was injured. (Williams v. Beechnut) The product was marketed and mostly used by children (a glass baby bottle) thus we must look to the child’s expectations. The court held that the “the inherent danger posed a glass container while obvious to an adult, is not cognizable by a child Daniels age”  
i. Conclusion: 
i. The reality of the consumer expectation test is that it is not always pro P. it does not cut off all liability when someone is liable. Often it is pro D. 
ii. The test is used as the exclusive test in some states and not used at all in other states. CA still uses the consumer expectations test when the design is not complex. 
2. Risk Utility Balancing Test-  
The Contours of the Test- 
a. Balances the risks of the products design against the utility of that design. 
b. Phillips v. Kimwood Machine Co. 
i. Facts: P was injured when a sanding machine fired a big piece of plywood into him and he claimed a design defect in the sander specifically an absence of a safety device. 
ii. P argues that the machine was defective and was unreasonably dangerous b/c there were no safety devices to protect the person feeding the machine from the regurgitation of sheets of fiberboard. 
iii. Was there an alternative design available? 
1. P mentions that there was and it was feasible, knew that it was feasible because the company had machines that had that safety feature. There was evidence that if there were these teeth installed then that would prevent the injuries. 
2. The fact that the P points to the fact that the safety device could have been installed was important evidence. 
iv. Court says that the two tests were the same because the consumer expects the product to meet the risks utility test. Hayden thinks this is wrong. 
1. Note 2: poses a problem with seeing the tests as identical. What if a product has an obvious danger that everyone knows about that can be easily fixed; what type of result would you have there? Those items would meet consumer expectations test but not risk utility. 
v. This was supposed to be strict liability but the court throws in the issue of reasonableness. 
vi. Court does not say they are using a negligence test, but rather a strict liability test, but they keep talking about a reasonable seller. 
vii. In strict liability utility balancing there is a presumption that the D knew of the defect whereas in negligence you hold the D liable for risks that are foreseeable but you do not hold D liable for defects that they did not know about. 
viii. Hindsight Test: test is not whether a reasonable manufacturer would have done that design but rather whether a manufacturer that knew of the defect would have marketed the product. 
ix. Several courts have said that risk utility only looks like negligence but it really isn’t.  
1. 1) looks at product 
2. 2) use hindsight test. Assume that manufacturer is aware of defects 
a. Trend is to reject the hindsight test and hold manufacturer to a reasonableness test. 
x. Ultra- Hazardous Activity- Argument that making a product that is defective in design is an ultra hazardous activity. However, there is a significant difference: 
1.  The question of whether an activity was ultra hazardous is one for the court while the question of whether a product is defective is a jury question. 
2. The arguments continue to be made. However, the S.C. of CA has held that we do not use ultra hazardous analysis in terms of products liability. Even though this court brought up this issue; most courts agree with the CA S.C. 
c. Risk Utility Balancing: Negligence vs. Strict Liability 
i. Negligence: the Carrol Towing Case Negligence= B<PXL P must prove that the Burden of avoiding the harm is less than the probability times the probable liability or magnitude of the harm. 
ii. Strict Liability- Instead of a “foresight” test, as used in Carrol Towing, a “hindsight” test is used. D is held to have knowledge of the defect whether it could reasonably have foreseen it or not.  
d. Fallon v. Clifford Hannay & Son 
i. P brought this action against D, the manufacturer of the “Hannay Reel,” a power reel installed in propane gas delivery trucks upon which the hose used to convey the propane gas from the truck to the tank of the customer is wound, stored, and unwound. 
ii. P argues that the Hannay Reel was defective in not being equipped with a “guide master” a piece of optional equipment manufactured and offered for sale by D with the power reel. 
iii. The court gives factors in Risk Utility Balancing: 

1. Magnitude and seriousness of the danger in using the product. 

a. the problem with the design is that it is marketed without the safety device, they all should have had it

b. the injury was not foreseeable 

2. Product’s utility to the public and the individual user.

a. Without the guide 

b. Court skipped this level of analysis 

3. the technological and economic feasibility of a safer design 

a. was it feasible to market all of the products without the guide; it would have been too expensive to market this product with the guide 

4. The P awareness of the danger and ability to have avoided injury by careful use of the product. 

e. The Fallon Factors were adopted in the 3rd Restatement. 
f. What is it that you are doing to make your SL case different than a regular negligence case? 

i. This is the problem that the drafters of the Restatement were trying to solve. This section does not use the words negligence or SL. This is in essence a negligence case; it is focusing on a reasonable design that should have been adopted based on the foreseeable risks of harm. This is a rejection of SL and holds manufactures to a negligence standard. 
g. Restatement (3d) Products Liability §2  
i. Categories of Product Defect- A product: (b) is defective in design when the products risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design… And the omission of the alternative design renders the product not reasonably safe. 
1. This is the way the court in Fallon looked at it. It is looking at the benefits of the particular design. 
2. This is difficult when the item line is all dangerous; cigarettes etc. in those cases should economic be a factor, or would that lead to an area that would stray far from product design. 
3. Comment on page 124: Likely effects on production costs and range of consumer choice among products should be considered as factors. We should look at the effects of the proposed design. 

4. Keep in mind that we are always balancing the goal of economic growth with the importance of safety. For example: if we only allowed cars to go 10mph then we would never have deaths and there would be safety; however, there would be no growth. 
h. E.g. Tobacco (Benefits to the Economy?)  

i. Do you balance the economic benefits of the product to the public? 

1. The court says no, you cannot do that. On the question of the utility of cigarettes the D planned on introducing evidence of the utility of the cigarette industry. The D was not allowed to do this. 

2. The court says that allowing this evidence would under cut the purpose of strict liability. 

3. This has been the dominant holding in not allowing D to argue that there product makes money, and thus important to the public benefit. 

ii. If you look at the new restatement a product is defective in design if there is no alternative design. The new restatements comment to this, it is not a factor under subsection B that the imposition of liability would have a negative effect on corporate earnings, or the employment industry. 

iii. One way to focus on this question might be to ask precisely what are we looking at when we look at our balance. What is it precisely that should be balanced? Are we balancing the risks by the product or are we looking at something more specific? 

1. There is sloppy reasoning about this. However, many say that we are not looking at the burden vs. the risk of the product. We are looking at the design feature being challenged. 

iv. The omission of the design renders the product unreasonably unsafe. This is the way the court is looking at the factors in Fallon. They are looking at the benefit of the particular design. The reel without the guide. 

v. This is an issue when the product is dangerous such as cigarettes, etc. Would you not want to look at the health costs etc. at cigarette smoking
i. Barker v. Lull (The Rule in CA) small number of states follow this rule. 
i. P has a choice: 

1. Prove Defect using the consumer expectation test 

2. Make the D prove that its design satisfies the risk utility balancing test 

a. *Soule- No use of consumer expectation test if design is complex. 

ii. Is there a relationship between conduct and product when you look at hindsight and foresight? 

1. When we are talking about a foresight case you are holding someone to a standard where the person would have to look at future to determine problems. Foresight test is a negligence test. 

2. Hindsight test: we are looking at the time when the decision maker is determining if a product is defective they look at product now and weigh risks or utilities. It is not really hindsight. The hindsight test is not applying foreseeability. 

iii. Is it fair to hold a manufacturer liable for technological innovations that they could never have known about? 

1. Every time we are critiquing one of the tests of strict liability (like the hindsight test) as being bad b/c it is holding a D liable w/out proving fault, then you are in essence saying that you do not like strict liability. So be careful of policy considerations here when critiquing the hindsight test. 

2. Cost Spreading- one of the most prevalent policy considerations for application of strict liability in CA. 

3. Deterrence/ Over Deterrence- make sure to balance these tort law policy considerations as well when applying SL. 

iv. Restatement 3rd : rejects every part of Barker v. Lull. It rejects the burden shift, the P choice, and the hindsight test because the D is held at the standard of a RP person at the time of design and market.
j. Soule Case- very important exception to the application of the Barker choice rule

i. You cannot use the consumer expectations test if the design that is being challenged was complex.
ii. Very few people use the consumer expectations test now after this case. Most P’s are required to use the risk utility balancing test now. Very few products are not considered complex anymore. 

iii. Consumer Expectations test is reserved for cases in which the everyday experience of the product’s users permits a conclusion that the product’s design violated minimum safety assumptions, and is thus defective regardless of expert opinion about the merits of the design.
k. Note Regarding the Foresight/Hindsight Distinction 
i. Negligence requires that risks be foreseeable; SL imputes knowledge of risks to the manufacturer. 
ii. Issue: whether products will be judged in light of the knowledge and technology available at the time of distribution or at the time of trial. 
iii. 5 Factors used to determine whether we should use the hindsight test: (usually only use hindsight test in case #1)
1. of a risk posed by a single product because of an undiscoverable manufacturing flaw. 
a. Coke bottle Hypo: In a negligence case there is no liability if you cannot prove that the D knew about the crack in the coke bottle. This is not the standard that we use in products cases anymore. We used to use this standard, P would have to use res ipsa to get the case to a jury. 
2. of a risk shared by all products in the line even when the product is used as intended 
a. e.g. exposure to a chemical that causes cancer 
3. Of a risk created by the misuse of the product, 
a. e.g. the user of a bathtub drowns because she uses the tub as a boat, and the tub sinks b/c it is not seaworthy 

4. Of a risk created by unusual circumstances 
a. e.g. a defective dog chain breaks, but instead of vicious dog attacking the P, a playful dog jumps on P and knocks him down
5. Of technology that will reduce a known risk, 
a. E.g. sale of a car equipped with mechanical brakes before hydraulic brakes were invented (Habecker v. Clark Equipment)  
l. Habecker v. Clark Equipment: p. 138 a forklift case. 
i. Do you judge the product in light of technology that existed at the time of trial? The manufacturer claimed ignorance of a general risk. 
ii. The P argued that the risk was well known later at the time of the accident. The alleged design defect was a lack of a seat belt. That defect was an actual and proximate cause of the harm. Knowledge of the alleged defect arose b/c Clark wanted to admit evidence that a restraint system might trap you in the car.  
iii. The D tried to argue that it might be unsafe to have a seatbelt b/c the driver might be trapped in the lift. This is like a products liability version of the negligence case TJ Hooper. The absence of radio sets on the tug boats could not be judged by what everybody did. 
iv. If the design was feasible should we allow the manufacturer to argue that they did not know that the feasible design would make the product safer? 
1. It is fairly clear that this issue is not very common in design defect cases at least with cases involving mechanic products. Most courts do allow in some circumstances a manufacturer to excuse his liability. 
v. Why would we want to prevent the manufacturer from making this safety argument regarding the seat belt? You can’t plead ignorance b/c this provides an incentive to manufacturers to not put on seat belts etc. TJ Hooper problem. 
                          IGNORANCE OF RISK CAUSED BY MISUSE 
m. Should a manufacturer be held to have knowledge of particular misuses of its product (the risks of its defect and design) when the risk is only there if the product is misused. 
n. Manufacturer’s ignorance of risk caused by P misuse 

i. If P is injured while using product in an unforeseeable way, D not liable. 

ii. But D is responsible for “foreseeable uses” even if unintended. 

1. Using a product in a usual way but in an improper manner

a. Using a tractor on a slope so it slips  

2. Using a product for some improper purpose 

a. Using a power drill to trim finger nails
o. Romito v. Red Plastic Co. 
i. Wrongful death action. P was an employee of Santa Ana Race track, was standing on the skylight to fix it when it broke and he died. 

ii. The P tried to argue that the skylight could have been made better at not too much extra cost. 

iii. The court discusses the misuse of Barker in this case. 

iv. How would the P’s unforeseeable use relate to the choice presented in Barker?  

v. If the court had engaged in a risk utility balancing they would have found many cases in CA in which the court has held that unforeseeable misuse of a product presents risks that one would not contemplate. 

vi. Was this a clear unforeseeable use? Is it clearly so unusual for someone who has to maintain the roof to have to step on a skylight? 
p. What role does marketing have on the foreseeable use of products? 

i. Hypo, based on real case:  suppose that the P is a worker in an airline maintenance facility and they’ve been having trouble hoisting certain airline parts and bosses aren’t very cooperative, so one guy working as mechanic buys a hook, rigs hook up there and hoists the piece of airplane with hook, and hook breaks, so part gets ruined- he sues the hook manufacturer- does it matter that P has burden of proving that that was foreseeable use of the hook? That it was intended to hoist livestock? Does it matter how that hook was marketed?

1. We would look at the representations that were made on the label, where he bought the product from (hardware store etc.) 
2. This is issue of whether the product is narrowly or broadly marketed.  
a. Why would manufacturer of hook designed for lifting livestock, sell the product at a hardware store? 

b. Thus, he knows it will be used for other purposes. It goes from narrow market to wide market and you broaden your potential liability b/c you broaden the foreseeable uses of the hook.
3. Conclusion: Marketing does matter but the forseeability is going to be a jury question
4. Manufacturer is likely to win if marketing has been very narrow, though it’s not determinative
5. If marketing is very broad, that broad marketing will probably prevent any chance of victory by the manufacturer
6. Advertising might also be relevant- if only advertised in cattle magazine- that’s relevant, and gives manufacturer another argument that this kind of hook is not reasonably foreseeable to be used to lift airplane parts- but again, it’s not determinative.
7. Any kind of representation that includes marketing placement, decision about where and how to market the product are influential in a number of places- and one of them is consumer expectations of how the product was performed, and some states are still using consumer expectation test in design defect setting
8. But it seems that in looking at this issue of misuse, if you see this not always as an affirmative defense, but as seeing this as part of the defect question, specifically design defects (as most states are doing now), some of these issues blend together.  

a. Fitness for particular purpose, misrepresentation, failure to warn- so it’s a factual issue that runs throughout.
                         CHANGES IN TECHNOLOGY 

q. Boatland v. Batley : At what point do we asses the state of TECHNOLOGICAL KNOWLEDGE in a Defect case?
i. At the time of manufacture of sale
r. RAD Many courts said this was important and necessary to prove- so what is reasonable alt design?  It’s a design that’s feasible
s. When is an alternative design “feasible”? RAD- reasonable includes feasible, so what is feasible?
i. Scientific knowledge at time of manufacture
1. if not then not RAD

2. if D has expert witness that opines that a particular design feature was not known to the scientific community to be possible at time of manufacture of product, there is always a time lag b/n time of injury and time of trial- and even time when product was made and when it caused this issue- so that’s what brings up this issue.
ii. Economic feasibility at time of manufacture
1. If was not economically feasible though scientifically available because it’s too expensive to develop for this application- you’re going to the feasibility of the design being part of reasonableness of the design if it would have cost so much money to put it on the market- it was so expensive that nobody would buy it- is not reasonable/not feasible
iii. Practicalities of implementation at the time of manufacture
1. So just how practical was it?

iv. Actual use by defendant or others at time of manufacture?
1. Ex: Teeth put on smaller sanders- economic feasibility is a ?mark, though scientific knowledge ok. Practicalities- fact it’s on smaller machine tends to show it could be done, etc
2. Sanding machine- simple safety device- teeth- if there’s slot that things feed thru, there’d be teeth, so you could push something into it, that would allow teeth to raise back and not allow stuff to come back.  Might make perfect economic sense to install something like that- not expensive, perfectly feasible, it you put it on heavy duty thing, maybe not economically feasible, or if w/ heavier duty, the springs you’d need would mean you couldn’t make it work, etc…so there are rational rather than no reason why some things would be included on some device but not on the other.  
3. This defectiveness on design is a jury question, and this whole thing would be another jury question w/n that, if RPP could differ on the design.
t. Smith v. Louisville Ladder Co. VS. Kallio v. Ford Motor Co.
i. Smith v. Louisville Ladder Co.  
1. The P fell off the ladder and was injured and sued in order to recover for damages. He claimed that there was an alternative safer design. 
2. P argued that the extension ladder with hook assembly was defective b/c of the hook’s ability to come off the cable during a slide. 

3. You can label this case as a pro manufacturer approach to risk utility benefit test. 
4. The court applies the risk utility test rigorously, carefully weighing the costs and benefits in deciding whether P’s evidence of a safer alternative design is sufficient to create a jury question. 

ii. Kallio v. Ford Motor Co. 
1. It is interesting to contrast this case with the Kallio v. Ford Motor Co. case. 
2. Kallio involved a truck that rolled backwards, and the P tried to get back into the truck to control the car and ends up getting run over. This is a common law suit for pick up trucks. You think you are in park but you aren’t. The jury agrees that this is a design defect. The jury found that this design was defective. 
3. Ford claimed that the P failed to demonstrate the existence of a reasonable alternative design. The new Restatement does require the alternative of a reasonable design. This case was heard before the Restatement however. 
4. The P reasons that the CA approach should be applied that the D must prove that there is not a reasonable alternative. This P argues that the D should have to prove that the utility of the product is higher than the risk of the product. 
5. The D on the other hand wants the court to take the approach that the Restatement now takes. 
6. Which option does the court chose? 
a. Neither, they land somewhere in the middle on reasonable alternative design. 
b. The existence or non existence of a reasonable alternative design is simply a factor. 
c. The court does agree that the P bears the burden of proof on defectiveness. The court says that normally the P should produce evidence of a reasonable alternative design. 
d. This is not an element of an alleged product design defect. This would not keep a P from getting to a jury, and if a jury finds a product defective even in the absence of an alternative design, they may still win. 
e. Some states still fall in this middle ground.
7. The P’s expert witness in the Ford case says that he had invented a device that was untested that might fix the problem if Ford has used it. The trial court let this evidence in. They admitted that it was weak, but relied on this testimony. This court was holding that Reasonable Alternative Evidence was too speculative to be let in. 
iii. In these 2 cases there is a gap of years, but there is an even bigger gap regarding the amount of slack that the court will cut the P. 

1. The comments to the Restatement point out that it doesn’t mean that the alternative design must be made and marketed, but the alternative design must be possible. If it is too speculative the court should not hear the evidence. 
u. RAD in the Products Restatement: §2(b) 
i. A product is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor…and the omission of this alternative design renders the product not reasonably safe. 
ii. Comment P: liability attaches only if the risks could have been reduced by adopting an RAD 
iii. Comment F: Explains how it is proved. 
                         UNAVOIDABLY UNSAFE PRODUCTS 
v. O’Brien v. Muskin Corp. 
i. Facts: P dove into an above ground swimming pool with a vinyl liner. He slid and claimed that the product was defective in design b/c the pool liner was slippery. 
ii. The leading case holding that a product can be defective based on risk utility balancing even if there is no way to make this product safer. Anyone injured by this is going to have a slam dunk winner,
iii. This is not a common holding b/c it is a death penalty for the product. 
iv. A jury could hold that a product’s risks out weigh its utility even if there is no way to make the product safer. 

v. Page 165: “a product that fills a critical need and can be designed in only one way should be viewed differently from a luxury item. Still other products, including some for which no alternative exists, are so dangerous and of such little use that under the risk- utility analysis a manufacturer would bear the cost of liability of harm to others. 

vi. This case was overturned by the NJ legislature. They passed a statute that requires a P in a design defect case to prove an alternative reasonable design. 

w. There are 3 possibilities or nuances to the unavoidable unsafe products genre of cases 

i. Obrien- a product can still be defective in design absent a reasonable alternative. Virtually taking the product completely out of the market. 

ii. To never allow a product to be condemned on a risk utility balance tests unless there is a reasonable alternative design. 
1. This is the exact opposite of the spectrum of O’Brien. There would still be consumer product legislation. 

2. This is simply saying that the court should not end a products life; this does not mean that the legislature will not end the product’s life. 

iii. The current law is somewhere in between. The language of the statute passed in relation to O’Brien states: 

1. In any product liability action against a manufacturer or seller for harm allegedly caused by a product that was designed in a defective manner, the manufacturer or seller shall not be liable if: 

a. At the time the product left the control of the manufacturer, there was not a practical and technically feasible alternative design that would have prevented the harm without substantially impairing the reasonably anticipated or intended function of the product. 

2. The provisions of paragraph 1 of subsection a. of this section shall not apply if the court, on the basis of clear and convincing evidence, makes all of the following determinations: 

a. The product is egregiously unsafe or ultra- hazardous: 

b. The ordinary user or consumer of the product cannot reasonably be expected to have knowledge of the product’s risks, or the product poses a risk of serious injury to persons other than the user or consumer and 

c. The product has little or no usefulness.  

x. The notes point out that the O’Brian case was though by P lawyers to be a great case against a tobacco company or gun companies due to the weighing of the social utility of a product vs. the burden of the product. 

i. Kelly v. Archie Industries the P argued that the “Saturday Night Special” gun was defective b/c it is unavoidably unsafe. 

1. Court rejects this argument and says that the gun is not defective. 
2. Under the CET- consumer would expect a handgun to be dangerous, by its very nature and to have the capacity to fire a bullet with deadly force.

3. Under Risk Utility- standard is only applied when something goes wrong with a product. Here, the product worked precisely as intended. Thus, the RUT cannot be extended to impose liability on the maker or marketer of a handgun which has not malfunctioned.  
DELEGABILITY OF THE DESIGN PROCESS 
y. Delegability of the design process: can the burden of installing safety devices be delegated? 
i. General rule: the duty to design a safe product is non- delegable. You cannot claim as a manufacturer that you did not have a duty to design a safe product.  
ii. Why? What is the policy behind the rule?
1. This is to prevent companies from selling unsafe products that are not complete and make the product cheaper to sell. 
2. If manufacturers were immunized from liability b/c they gave the buyer the option of purchasing the safety device this would undercut the supreme purpose of products liability law which is to make the world safer with safer products. 

z. In Billotta v. Kelley Co. The appellant argues to adopt a rule whereby the offer of safety devices to knowledgeable purchasers passes to the purchaser the risk of loss from use of that product without the device. The court rejects this rule. They say that the product must be reasonably safe when the product leaves your hands.

i. This is the type of holding that is based on the policy rationale of products liability. 

ii. Another rationale for rule: often the people injured by these products are not the people who bought it. They are people who work for companies that bought the product. The employee cannot sue the employer. Workers compensation is the only remedy. It does not pay any pain and suffering etc.  So we want to allow the employee to sue the manufacturer. 
iii. On remand the manufacturer would be able to argue that the product was not unreasonably dangerous using a risk utility balancing theory. It takes away a generically slam dunk winner for the manufacturer. 

aa. Courts are not always consistent with how they apply these rules. Many courts say the manufacturer is not required to only market one version of the product. 

ab. Custom made products: if a manufacturer is designing products specifically for the purchaser especially where the purchaser is asking for the product without safety devices there is general agreement that the manufacturer is not liable under a negligence theory. 

ac. The multi functional machine- 
i. Issue: putting a safety device on the product would interfere with the products other functions. Can the manufacturer rely on the purchaser to use safety guards appropriately? 

1. Courts differ here. Argue both ways. (utility of product vs. reasonable safety of product)  
                        COMPONENT PART MANUFACTURERS: 

ad. When a single product is composed of several different parts. If a product causes injury and a P claims it was defective in design. 
ae. Mott v. Calahan AMS Machine Co. – Facts: 2 manufacturers involved in making the machinery. One made the actual machine and the other made the steel press and the multi wheel. The P sued both manufacturers. The trial court granted summary judgment to the manufacturer of the roll feed on the ground that Calahan was the one who put the product together. The P appealed this and both Calahan and the P want the summary judgment reversed. 
i. The court said that responsibility for installing safety products in a product manufactured by more than one manufacturer must be determined by 3 main factors: this is the Mott approach

1. Trade Custom 

2. Relative expertise of the manufacturers 

3. Practicality 

ii. these are not elements they are factors to be weighed to determine if a manufacturer is liable

iii. if there are 4 manufacturers you take each one at a time and weigh these factors 

af. Component Part Manufacturers: 3 approaches

i. Weigh 3 Factors: Not Elements- to determine whether one particular manufacturer can be held liable (used in Motts)- do the analysis for each manufacturer 

1. Trade Custom  

2. Relative expertise of the manufacturers 

3. Practicality 

ii. Restatement 2nd: Has manufacturer’s product undergone “substantial change” since it was manufactured? 

1. If manufactured a component part of a product your liability depends on whether that component part has undergone a substantial change since it left the manufacturer- if it has that manufacturer isn’t liable; if it hasn’t the manufacturer of the component part is liable 

2. E.g. of pig iron being melted to make a tricycle- that pig iron has undergone a substantial change 

iii. Restatement 3rd: Manufacturer liable if (a) part is defective or (b) manufacturer “substantially participates in the integration of the component into the design” and that integration causes the product to be defective 

1. This represents an attempt to give courts a test that can be applied with some degree of sensibility in terms of what is being applied whereas the criticism of the other approaches is that they are too vague. 

                         PRESCRIPTION DRUGS AND MEDICAL DEVICES 

ag. Grundberg v. Upjohn Co.
i. Facts: P took .5 milligram dose of Halcion the day she shot her mother. P claims that Upjohn failed to adequately warn about certain adverse side effects of Halcion and that Halcion was defectively designed.  
ii. This case demonstrates comment K of the restatement 2nd §402A 

1. Prescription drugs have a high social benefit and they have risks but the risks are reasonable risks. The seller of these products should not be held strictly liable. 
2. There is a fear that if we hold drug companies liable there will be over deterrence and there is a strong social utility for prescription drugs. 

ah. Restatement 2nd §402A Comment K 

i. Unavoidably unsafe products: some products cannot be made safe. There are especially common in the field of drugs… The seller of such products, again with the qualification that they are properly prepared and marketed and proper warning is given… is not to be held to strict liability for unfortunate consequences attending their use. 

1. All that comment K did was create an exception to strict liability for drug manufacturers. 

2. The new restatement of products liability has a special exception for drug manufacturers. 

ai. Restatement of products liability §6 Prescription drugs and medical devices 

i. (b) a prescription drug or medical device is defective if at the time of sale or distribution it: 

1. contains a manufacturing defect 

2. is defective in design or 

3. contains inadequate instructions or warning 

ii. (c) a design defect exists “if the foreseeable risks of harm are sufficiently great in relation to its foreseeable therapeutic benefits that reasonable health care providers, knowing of such risks and benefits would not prescribe the drug or medical device for any class of patients. 
D. WARNING DEFECTS
1. Duty To Warn 

a. Hollister v. Dayton Hudson Corp. 
i. Facts: P was severely burned when the shirt she was wearing ignited upon contact with a hot electric burner on her apartment stove. TC grants summary judgment to the D. P argues that the shirt was defective in design and lacked a warning as to how flammable it was. 
ii. In terms of the design defect claim: 

1. P failed to show a reasonable alternative design, thus the claim failed. 

iii. In terms of the warning claim: 

1. There is a wacko law in Michigan about the law of warranty and the law of defect. In order to have a warning claim the P must show that the shirt was defective on some other ground. (Manufacturing or design). So D argues that the warning claim fails b/c the P did not show the defect. 

iv. Hollister’s response warning claim: Duty and Breach 

1. Defendant’s actual or constructive knowledge of the danger 

2. D has no reason to believe that customer’s would know of the danger (this hints at the open and obvious doctrine) Is it open and obvious that a rayon shirt will burn fast? 
3. D failed to exercise reasonable care to inform customers of danger  

v. The fabric complied with Federal Standards, why isn’t this sufficient so that the D would not need to warn? 

1. This is application of the tort law rule that compliance with statute is relevant but not determinative. 

b. Many courts say that the duty to warn is a duty of reasonableness. This makes it a negligence case with a few quirks. No matter what label is used (warranty, strict liability, negligence) you will be looking at the elements of negligence (duty, etc.). 
i. This is the rule that most courts and the 3rd restatement follow. 
c. Restatement 3rd §2 (c) a product is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor… and the omission of the instructions or warnings renders the product not reasonably safe. 
i. We saw in design defects reasonable alternative design, here similar logic is used. They require a reasonable alternative warning that were omitted. (RAW) 
d. What is the purpose of a duty to warn? 
i. Products will be safer and fewer people will be hurt if there was a warning. This is the major goal of the duty to warn. A product with inadequate warnings is not as safe as it ought to be b/c of foreseeable risks. 
ii. A broader notion of autonomy with the rights of people to have information about products that they buy. There is a basic human right to information. There are some multi use drugs that exist if that product comes equipped with warnings then a person can make a choice about whether they want to use the product or not. 
1. Sometimes providing warnings for autonomy reasons does not make the world safer. E.g. the polio vaccine, there is a one in a million chance of getting polio from the vaccine, there is also a one in a million chance of getting polio without the vaccine. Should there be a duty to warn here? 
b. Dosier v. Wilcox and Crittendon Co. 
i. Facts: Hook hypo (see above) Airline employee uses hook that he purchases improperly. P sues for breach of warranty and design defect.  
ii. Issue: What is the impact of unforeseeable use on warning defects? 
1. If it is unforeseeable that means the manufacturer does not know about it and how can we require them to warn about it. 
a. Policy: There would be way too many warnings. 
2. If a use of a product is unintended but foreseeable there is a duty to warn about this. 
iii. There is a duty to warn when to not warn would be unreasonable. If the warning is adequate, then there would not be a breach of the duty. But how do we judge if the warning is adequate?  
2. ADEQUACY OF THE WARNING 
a. Spruill v. Boyle Midway Inc. Mother was cleaning crib with the D’s polish. Steps away from a second and the child grabs the polish drinks it and dies. 
i. The D argued that the mother admitted that she never read the label. 
1. This is not a good argument b/c the inadequacy of the form of the warning is a good explanation for why she did not read it. Thus, the fact that it was not read cannot be used against her when this was the very reason why she did not read it. 
ii. What was the significance of the fact that the product was a cherry red liquid in a clear bottle that would be fatal if consumed by children?

1. This makes it foreseeable that a child would want to drink it. A child proof cap would probably be required on a product like this today. The absence of this cap would be a design defect today. 
b. Factors to consider when analyzing the adequacy of a warning: 
i. THE FORM OF THE WARNING: 

1. Warning must catch the attention of a reasonable person using the product 

2. Look at such things as placement and size

ii. CONTENT 

1. Warning must be comprehensible to the average user, and convey a fair indication of the nature and extent of the danger. 

2. Instructions should tell the user how to use the product safely, and explain the risks if product not used as instructions say. 

iii. Both form and content must be reasonable- this is pretty much a reasonableness requirement. 

1. If you know that your product will be used by people that cannot read or by children or to people who do not speak English; you are looking for a reasonableness standard again. This is the origin of the skull and cross bones picture which means poison. 
iv. Adequacy of warning is a jury question 
c. Edwards v. CA Chemical Co. 
i. Facts: The P in this case is illiterate. He is poisoned using the insecticide without using a respirator. The product has pages of instructions and warnings. There is a picture of the skull and cross bones. There is lengthy text defining the warnings of the product. 
ii. Why is this warning possibly inadequate? 

1. It tells you what not to do, but it does not tell you how to use it safely. 
2. Specifically it does not say to use a respirator when using the product. This is arguably inadequate. 
3. This is a jury question whether this is inadequate. It is not inadequate as a matter of law. 

d. Hypo: CA case where a child is using a telescope and the instructions tell you not to use the telescope with out using the sun filter. The problem is that the instruction did not tell people how to install the sun filter. The jury found and it was upheld that this was an inadequate instruction.

i. Even if instructions are complete and adequate warning must say what will occur if the instructions are disobeyed. 

ii. What if in the telescope case instructions were given on how to install the sun filter, but they did not say what would happen if the sun filter was not installed? 

1. If you are not telling a person in the warning why they should follow the instructions, then this becomes reasonably foreseeable that the purchaser will not follow the instructions. 
e. Rhodes v. Interstate Battery Systems of America 
i. Facts: Exploding car battery case. P wife bought the car battery 15 months before it blew up. P had been at a bar and had drunk a few beers. He couldn’t see very well and he lit a match to see if the battery fluid was low, and there was an explosion. There was a warning label on top of the vent caps on the battery. The P sues on a warning defect theory. The claim is that this was an inadequate warning. 
ii. Rule: 

1. If the content of a warning is fine, but the placement would not catch the attention of a reasonable person then the warning is inadequate. 
iii. The P’s lawyer came up with some alternative means of making the warning more clear. 
1. E.g. phosphorous paint that would be visible at night. 

iv. Did the P make an issue of triable fact by making these alternative forms of warning? Is this sufficient to make a triable issue of fact and reverse a summary judgment motion?

1. The P admitted that he would not read the warning no matter what. 
f. Broussard v. Continental Oil Co.
i. Facts: P was badly burned in an explosion of natural gas sparked by a Black and Decker hand drill. His claim is a failure to warn claim, b/c the drill did not give the warning. 

ii. Issue: is the placement of the warning sufficient? Was it unreasonable for the manufacturer to place this warning in the owner’s manual? There was a warning the issue was whether it was sufficient. 
iii. The court held that the warning was adequate. Placement of the warning in the manual was appropriate b/c there is no way that all warnings could be placed on the drill. 
1. the warning on the drill to refer to the manual was adequate
iv. This case is a great example that the duty to give a warning is only the duty to give a reasonably adequate warning. 
g. Perceptions of Risk and the Effects of Warnings

i. Research done regarding how people respond to warnings- e.g. when they are too long, short, etc. 

3. OBVIOUS OR KNOWN DANGERS 
a. Burke v. Spartanics Ltd. 
i. Facts: The P loses his finger in a machine in work, he sues the manufacturer of the machine based on diversity of citizenship in federal court. He cannot sue his employer b/c of worker’s comp. so he sues the manufacturer based on design defect theory and a warning defect theory. 

ii. Court held that there was no duty to warn here, the risk was obvious. 

b. General rule: if risk is obvious there is no duty to warn about it. 
c. Policy: 

i. If you warn about obvious stuff, it may under cut the other warnings.  
b. Loriani case- P gets his hand cut in a meat grinder that did not have a safety guard on it, there was no warning on the machine that said that the machine had a device on it when it was purchased that did not allow you to put your hand in it. Nothing about the machine made it clear that it would be unsafe to use it without the removed piece. The court held that maybe a reasonable jury could determine that there should have been a warning that said something like this came with a safety guard, do not use without the safety guard.  

c. Loriani’s VS. Burke  

i. What we are focusing on here is what is obvious, the way they are used to the machine and the way the machine is designed and the characteristics of the risk. In Loriano he was not aware of the risk (the lack of the safety guard). 

ii. Everybody inclcuding the P knew the dangers of sticking your hand in the meat grinder, but what everyone did not know is that the machine is more dangerous now b/c there is no safety guard. Here, the P was fully aware of the risk of exactly what happened. 

d. The second aspect of the P’s argument is right- the argument that the P made that the trial court was instructing the jury that if the P knew subjectively about the risk there is no duty to warn. 

i. The court says that in the abstract the P might be right that just b/c the P knows about it that does not mean that the D has a duty to warn. The analysis would go in fact to the breach of duty, or to causation. There is a broader duty to warn, but the question of whether the duty to warn has been breached is really answered by looking at whether there is a duty to warn the mass of users. But if there is a duty to warn the mass of users, but has the D breached this duty by failing to warn a D with knowledge. The lack of warning does not cause the harm. 

e. The court suggests that there may be times when a lack of warning may be a cause for recovery even when the P knows of the risk (for example when the P has forgotten of the risk) 

f. Does it matter in the analysis of the adequacy of a warning that the particular users of a machine are very experienced or sophisticated? 

g. Hypo: There are 2 power saws 1 which is sold at Sears for 100 dollars and one that sells for 4K; do the warnings for these 2 saws have to be the same?
i. No, b/c a person that uses the 100 dollar saw is probably inexperienced, and is more sophisticated meaning that some of the warnings would be more obvious to them. An entry level power saw should have more warnings explaining all of the risks etc. that are fairly obvious about what not to do. The sophisticated user will stop reading the warnings if the 4K power saw has remedial warnings contained in it. 
d. Campos v. Firestone Tire & Rubber Co. 
i. Facts: P was illiterate and was injured while inflating a tire. He had done this type of work for years. There were warnings saying how to use this type of machine posted all over the shop. This injury had happened to him before, he had been in this business for years, and his supervisor had warned him. 

ii. D argues that the warning was obvious and that there was no duty to warn.  
iii. The court held that the P’s subjective knowledge of the danger does go to the adequacy of the warning, however, it is a factor it is not determinative. 
iv. The court said that maybe the jury could reasonably found that given the unskilled nature of the work, the manufacturer should have foreseen that written warnings would be inadequate and maybe pictured warnings should have been used. 
v. Note: a factor in this case is that court of appeals is very hesitant to overturn a jury verdict

Who to Warn?  
a. On page 278 the book says to warn: Users, Consumers, and Bystanders 

b. Goodbar v. Whitehead- 
a. D is a bulk supplier of raw materials to a sophisticated user for industrial use. 

b. The question is whether the employees who were injured can sue the manufacturer of this raw material successfully claiming that the manufacturer had a duty to warn them as opposed to just warning their employer. 

c. There is no bright line rule about this. You can’t say that a manufacturer either always or never has the duty to warn employees as opposed to the employer. This is a reasonableness standard. Changes in the facts of the nature of the product or the manufacturer will change this. 

d. There is a duty to provide a reasonable warning. The question is whether that duty is fulfilled by giving the warning. 

e. R§380A: one who supplies directly or through a 3rd person or chattel for another to use are subject to liability if the supplier fails to exercise reasonable care to inform them of the dangerous condition. 

f. There was no question that the supplier knows that the chattel is likely to be dangerous. The question is whether the D claim failed to exercise reasonable care in relying on the employer to warn the employees. 

g. Determining whether it was reasonable to rely on the employer  is a multi factor analysis. Page 280- multi factor analysis. Various factors that must be balanced: 

i. How dangerous is the product 

ii. What is it being used for 

iii. The form of any warnings given 

iv. Reliability of the 3rd party as a provider of necessary information 

v. The magnitude of the risk involved 

vi. The burdens imposed on the supplier by recognizing the user

h. The court seems to think that in applying these factors it is very important that the employer has had knowledge for over 50 years. Why is this important? 

i. The factory is in a very good position to warn the employees. It looks like they have the knowledge and ability to warn their employees.  

ii. Would it have been easy to have this supplier warn the employees directly? Would it make sense to impose a duty to warn here? It would be very difficult to warn the employees in this case. There is not a bright line rule here it depends on the facts. But this is a classic situation in which it is not wrong to say that warning the foundary was a fulfillment of reasonable care. 

i. This is related to the learned intermediary notion. 

c. When does the manufacturer of prescription drugs have a duty to warn the end user as opposed to the “learned intermediary” the doctor, the proscriber, the pharmacist? 

a. In the latter case if the manufacturer is only held to a duty to warn the doctor and or pharmacist then the manufacturer is being allowed to rely on that person to provide the warnings to the end user. 

b. If the Dr. proscribes medicine and does not tell about the risks, is that a cause of action against the DR.? yes.  

d. Learned intermediary Doctrine:

a. The general rule is that the duty of warning goes to the dr. the duty is to warn the dr. of the risks and there is very little difference of opinion by courts of the basic rule and basic situation. 

b. If the manufacturer warned the dr., then it is the dr.’s problem that he did not pass the warning along to the patient. He is liable not the manufacturer. What are the consequences of this rule?

i. One of the arguments in favor of the general rule is that a warning to the patient would not be effective b/c they would not understand it. 

ii. This rule also preserves the dr. patient relationship b/c if the manufacturer provided the end user a set of warnings and the DR. tells the patient something different based on their own understanding then this would undercut the Dr. patient relationship b/c the patient may doubt their dr. etc. 

iii. Off-labeling- Dr. prescribes a drug for condition B when the drug was intended for condition A, we do not want to outlaw this b/c we want innovation. We want dr.’s to see if some other ailments can be cured by using drugs in other ways. 

iv. Interference with the dr. patient relationship- as paralleled with the given case. There may be situations were to require a manufacturer to warn employees of safety guidelines- this may undermine the employer employee relationship. 

v. Dr. may be in a superior position to explain warnings to patients. To translate technical information to the patient. This conversation in which the patient becomes absolutely clear what warnings mean would not take place without this rule. 

c. The action today with respect to the intermediary rule is not about the basic rule- this is the easy part- the action today is about when prescription drugs are directly marketed to consumers. 

e. Prescription Drugs marketed directly to the consumers: 1992 case 

a. What the court does here is find that the first 3 of the 4 rationales (that you do not want to impede on the dr. patient relationship…etc.) the rationales for the learned intermediary rule do not have as much force when the manufacturer is marketing directly to consumers. 

b. The manufacturer does have a duty to provide reasonable warnings to consumers directly of any drug that is marketed directly to consumers. This leads to 2 issues: 

i. Was direct marketing of prescription drugs a bad idea to begin with? When you undertake something that is geared to give you an advantage- you should bear the burden. This puts you under a duty to warn consumers. If you look at the rationales of when the learned intermediary doctrine is supposed to fit, they simply do not apply when the manufacturer is marketing to the patient. 

ii. Pharmacists- and their duties (next week) 

c. This case puts manufacturers under a duty to warn. 

5. Obvious or Known Dangers 

6. Who to Warn 

7. CAUSATION 

a. CAUSE-IN-FACT 

b. PROXIMATE CAUSE

8. PROOF OF DEFECT 

a. INDUSTRY STANDARD AND CUSTOM 

b. TRACING A DEFECT TO THE DEFENDANT 

9. EFFECT OF STATUTES AND REGULATIONS 

a. RELEVANCE OF STATUTES 

b. GOVERNMENT REGULATION 

c. PREEMPTION 

10. DAMAGES 

a. IN GENERAL 

b. PUNITIVE DAMAGES 

11. DEFENSES 

a. CONTRIBUTORY NEGLIGENCE 

b. PRODUCT MISUSE 

c. ASSUMPTION OF RISK 

