Adverse Possession / Prescriptive Easement:
Cases:
Lutz case:
· Color of title v. Claim of title
· Color of title – appearance of title, written instrument, less to prove for AP, deemed to possess all of the land described in deed, Constructive possession
· Claim of title – assertion of title, only actual possession is considered
· Knowledge/State of Mind issue
· Impossible standard – 1) knew that the chicken coop was on his neighbor’s land (bad faith) , and 2) did not know that garage encroachment was on neighbor’s land (good faith)
· Court does not accept either standard
Walling case:
· Distinguishes Lutz
· Actual knowledge of the true owner is not fatal to a claim of AP (objective standard is applied in this case)
· Hostility – is satisfied if there is an intent to claim, the possession is not permissive, and the other elements of AP are met, i.e. requisite conduct and non permissive use
· Acquiescence of the true owner
· Goes to the issue of hostility, non permissive use is enough to establish hostility due to the acquiescence of the true owner
Merrill case:
· Easement issue
· Right to use v. taking title in AP
· For AP in CA you need to pay taxes
· Hostility exception (mistake)
1. Recognized potential claim of record owner (potential bad faith), AND
2. Did not intend to claim if record title was in another (equivocation)
· Merrill on the stand
· “ I do not know what my intent was” - makes the hostility exception difficult to prove
Concepts:
Elements: (HONC.XA)
1. Hostile (adverse) & under claim of right
· Intent to claim land as one’s own
· State of mind
· Cannot be permissive use
2. Open
3. Notorious
4. Continuous 
5. For the statutory period
6. Exclusive
7. Actual possession
· CA – pay taxes for AP not for PE
States of mind (Goes to the element of Hostility):
1. Objective – state of mind is irrelevant
· Under this notion, if all of the other elements of AP are met hostility will be implied
2. Good Faith – “I thought I owned it”
3. Bad Faith – “I thought I did not own it, but I intended to claim it anyway” (Aggressive Trespass)
Exceptions:
Merrill exception to hostility (applies to cases of mistake):
1. If AP recognized potential claim of the record owner
2. And intended not to claim if the record title was in another AP fails
Color of Title:
· If there is actual possession of a part of the property described in a defective or fraudulent deed then the possessor is deemed to be in actual possession (constructive possession) of all of the property described in the deed, thus open & notorious possession of the entire property is not necessary
Tacking:
· If a series of AP’s are in privity then the time of possession will be considered cumulatively to satisfy the statutory period (clock does not restart)
· However, the other elements must be met such as state of mind in jurisdictions that consider that
· And there must be privity (relationship) among parties, a series of trespassers does not count
· Reverse tacking – new owner comes into possession, clock does not restart
Prescriptive Easement:
· Use of the land, rather than title in AP
· A party asserting prescription in CA does not need to pay taxes, if party is claiming AP in CA must pay taxes; imposed by the railroads to prevent squatters from claiming AP

Landlord/Tenant
Delivery of Possession:
Cases:
Hannon case:
· Policy arguments – pros/cons of English/American rule
Background:
· L owns real property (RP)
· Fee simple absolute – complete, unencumbered ownership of RP
· Leasehold Estate – L carves out rights in the fee, this is an encumbrance
· First in time is first in right – L leases to T1, later L leases same fee to T2, T1 is first in time and first in right
· Nemo dat quod non haber – no man gives that which he does not have
English rule:
· L must deliver legal possession & actual possession to T
· Policy
a. No tenant would contract for a law suit
b. L is in a better position to know if T1 will holdover (maybe)
c. L knows facts, so L should sue (maybe)
d. L is in best position to spread the risk (SCHECHTER)
American Rule:
· L must only deliver legal possession to T
· Policy
a. English rule prohibits releting (limited problem, overstatement)
b. T can contract around the rule (so can L, argument can cut both ways)
c. T has a remedy (circular reasoning – rule creates remedy)
d. L has not contracted for wrongs of 3rd party (see rule 1 of English rule)

Assignment/Sublease:
Cases:
Ernst case:
· Assignment = whole term; Sublease < whole term (Common law rule)
· Intent (Modern rule)
· T1 (Rogers) is liable to L in either an assignment or a sublease to T2
· T2 (Conditt) promises to faithfully perform, which is an Assumption (PK)
Concepts:
Common Law Rule (majority rule):
· In an Assignment the whole term is transferred
· There can be an assignment of only part of the estate if it is for the entire term
· In a Sublease less than the whole term is transferred
· Policy: All v. Less Than All – less litigation, more certainty
Modern Rule:
· This rule considers the intent of the parties
· Policy: perhaps more fairness, but more likely to lead to litigation
Privity:
· Privity of Estate (PE) – PE runs with the land
· Deals with the Real Covenants 
· Real Covenants run with the land
· Privity of Contract (PK) – contractual covenants
· Personal Covenants
Minority Rule: power of termination or right of reentry – is a sublease (majority rule – it is an assignment)

Diagrams:
Assignment - the whole term
 (
T1
L
T2
PE
PK
PE
Assignment
)




Sublease - Less than the whole term
 (
T1
L
T2
PE
PK
No Privity
PE
PK
)
Assumption:
Cases:
ROLM case:
· The court believed that Rolm systems was in PE with Melchor (wrong)
· Sublessee still occupies the land, and arbitration covenants run with the land; thus, lessor must arbitrate
· This was actually a sublease, so there is no privity of estate between lessor and sublessee
· Court should have examined 3rd party beneficiary rule
· If L agrees to sublease/assignment then L is liable to T2 for quiet enjoyment of the master lease.
Vallely case:
· Due to assumption by Bank, PK remains between L and Bank
Concepts:
Assumption: 
· A promise by a successive tenant to perform all of the covenants of the lease (T2 assumes the contractual covenants of T1 with respect to L)
Indemnity: 
· An equitable arrangement that exists among tenant to pay rent (i.e. not necessarily contractual)
Third Party Beneficiary: 
· If there is an assumption, T2 is directly liable to L; L is a third party beneficiary
Novation:
· T1 buys out of the lease
Exoneration: 
· If L substantially changes the agreement with T2, T1 may be exonerated

Diagrams:
Assignment w/ Assumption
 (
T1
L
T2
PE
PK
PE
PK
Assignment
(Indemnity relationship)
)
Sublease w/Assumption
 (
T1
L
T2
PE
PK
PK via Assumption
PE
PK
)





Problem 2c p.394
· T2 is no longer in privity with L, and T2 paid rent while he was in possession, so T0 & T1 will be liable to L for T3’s share (presumably T3 will not be able to pay)

 (
T0
L
T1
PE
PK
PE
PK
Assignment
& Assumption
T2
PE
Assignment
T3
Assignment
PE
)


Constructive Eviction (BAR)
· Landlord’s conduct forces the tenant to vacate the property (older rule)
1. Act of the Landlord
2. Tenant actually vacates property
· Puts T in a great deal of uncertainty
· Based on the notion that the covenant by the L to repair the property was independent from T’s covenant to pay rent; thus T could sue for breach, but could not stop paying rent 
· Basically, L has breached the covenant of quiet enjoyment, so T gives up possession, which amount to eviction (constructive eviction)
· Implied warranty of habitability (newer rule)
· Landlord warrants that land is habitable
· If it is not, T does not need to vacate, and T does not need to pay rent
· Dependent Covenants (a minority viewpoint)
· L’s covenants and T’s covenants are not independent

Title & Conveyancing:
Cases:
Lohmeyer case:
1) restrictive covenant (CC&Rs)(renders title unmarketable)
2) zoning ordinance (setback requirement)(existence of ordinance does not render title unmarketable)
· Carve out clause – would get around CC&Rs, they would be disclosed and would not render title unmarketable
· Time is of the essence clause – the deal will close by a certain date, would make the amount of time to fix imperfections in title determinate
Concepts:
Background:
· Title is a bundle of rights, i.e. the estate (may be fee simple absolute)
· A deed is evidence of title; it is only a piece of paper, so it may not be good title
Merchantable title / Marketable title
· Basically means legal and equitable title that a reasonable person would and should be willing to accept.
· A title is unmarketable if it exposes the party holding it to the hazard of litigation (rule from Lohmeyer)
· Covenants, Conditions, & Restrictions (CC&R’s) make title unmarketable (unless there is a carve out clause)
· Zoning Ordinances do not make title unmarketable (a matter of public record)
Equitable conversion
· In an ordinary contract a party can sue for damages, but with respect to land, buyers & sellers are entitled to specific performance once they have entered into a contract for real property
· In order for this to be equitable, as soon as the contract is signed the buyer is viewed as the owner of the property through escrow until the deed is handed over
· If the property is destroyed, the buyer suffers the loss
· In the absence of a statute to the contrary, this is the common law
· Vendor holds Legal title, Purchaser holds equitable title after the sales contract is signed
Merger
· The contract for sale merges into the deed, and the contract is extinguished
· The contractual obligations are deemed to have been met
Forgery/Fraud
· Forgery – if a deed is forged, and the forger sells to a BFP, the deed is void even against a BFP because the owner has little power to prevent this
· Fraud – if a deed is fraudulent (e.g. deed conveys more than was negotiated) the deed is voidable against the fraudulent grantee, but not against a BFP because the grantee has more power to prevent this

Lober case:
· The covenant of Quiet enjoyment is breached when 1) one holding paramount title 2) actually interferes 3) with actual possession
· Party with paramount title never interfered, and Brown never took possession
· The present covenants, if they are breached, expire after the statutory period, this case blurs the line between seizin and quiet enjoyment, which the court does not like
· Statute of limitations on a covenant begins to run when it is breached 
Rockafellor Case:
· Sheriff’s Deed – a quitclaim deed, arising from a sale due to foreclosure
· Lien – any right in the hands of a creditor to seize or sell specific property to satisfy a debt or obligation
· Reasoning:
1. Does covenant of seizin run with the land?
a. Majority rule – does not run with the land (Policy – pro – did not make a warranty to remote grantee; con – no recourse for remote grantee)
b. English rule (rule in Iowa) – does run with the land and if breached becomes an assignable chose in action (Policy – pro – remote grantee suffers loss because he relied on warranty in prior deed because warranty created appearance of good title; con – disincentive to issue a warranty deed)
2. Without possession can the covenant of seizin run with the land?
a. Yes, the chose in action is assigned and possession is not necessary; rights are acquired by conveyance not by virtue of actual possession
3. What are maximum damages?
a. $4,000 the amount cited in the original deed from Connelly to Dixon (original grantor to his immediate grantee)
b. Even though, Connelly claims that the recital of 4K is not the actual consideration
c. Grantor is estopped from claiming that consideration was less because 3rd party relied on the document

Warranty and Deed
1. General Warranty Deed (GWD) – I guaranty that this is good title
2. Special Warranty Deed (SWD) – I guaranty that I have done nothing to mess up title
3. Quitclaim (QC) – I am passing you my interest “as is” whatever that interest is
Warranty
Present Covenants (SCE):
1. Covenant of Seisin – Grantor warrants that he owns the estate
2. Covenant of Right to Convey – Grantor warrants that he has the right to convey the property
3. Covenant Against Encumbrances – Grantor warrants that there are no encumbrances on the property.
Future Covenants (GW,QE,FA):
1. Covenant of General Warranty – Grantor warrants that he will defend against lawful claims and will compensate the grantee for loss due to the assertion of a superior title
2. Covenant of Quiet Enjoyment – Grantor warrants that the grantee will not be disturbed in possession by assertion of superior title
3. Covenant of Further Assurances – The grantor warrants that he will execute any other documents required to perfect title
Breach of Covenant
· The statute of limitations begins to run when the covenant is breached
· Present covenants are breached, if at all, at the time of the deed
Constructive Eviction (revisited)
· The covenant of quiet enjoyment is breached when:
1. A holder of paramount title
2. Actually interferes
3. With actual possession of grantee
· A constructive eviction can be a breach of quiet enjoyment where:
1. An act of Grantor causes
2. Grantee to actually vacate the land
Covenants “running with the land”
· Majority Rule – the covenant of seizin does not run with the land; i.e. it does not pass with the land to a remote grantor
· English rule – the covenant of seizin runs with the land; i.e. if the covenant is broken, it is broken the instant that the deed is delivered and becomes a Chose in Action, which is assigned to a remote grantee.
· In some states, Future Covenants run with the land to a remote grantee, but not in all
Chose in Action
· “Thing” in action – a right to sue, usually on a debt
Estoppel by Deed
· Owner represents title, A relies on this, so if O acquires title after sale, O is estopped from asserting title over A
· Doctrine of after acquired title
· Applies to GWD & SWD, usually to QC

Sweeney case:
· Conditional deed vests absolute title in the grantee upon delivery
· “Moment of Delivery”

Delivery of the Deed
· Competing rules:
· Manual Delivery
· Intent to Deliver title 
· Majority rule – manual delivery & intent to deliver
· Minority rule – intent to deliver is sufficient
· Conditional delivery
· Majority rule – a conditional deed vests absolute title in the grantor when it is delivered (condition is void, unless the deed is given to a neutral 3rd party, escrow agent)	
· Policy – Conditional delivery vesting Conditional title would create uncertainty for 3rd parties (safety of real estate title)

Recording
Luthi case:
· Mother Hubbard clause – assigns interest in all property in a specified area without specific description, for recording purposes, the actual property must be specifically described
· At common law, a MH clause is effective to convey the property as between the parties
· For recording purposes, the property must be findable by a SBFP4V (description of the property)
· Majority rule: if there is an error in recording (by the register of deeds) then the burden is on B (Contrary Policy - A is in best position to avoid the problem by checking the recording after closing – a post closing check)
· Error in this case was due to omission by B, rather than an error by the register of deeds
· B’s title is not superior title, B must invoke the recording statute in order to divest A of common law title
Orr v. Byers:
· Misspelled name – the lesson is get the name right for recording purposes
· Doctrine of idem sonans
· Judgment lien, notice that Orr (A) was not a purchaser because this is a non-consensual transaction
· A lien is an interest in the property, so Byer has title to the property, the question is: is the property subject to Orr’s lien?
Messersmith case:
· Latent Defect in deed – not witnessed by notary – not entitled to be recorded – therefore it is not recorded – deemed to be unrecorded; B is not a SBFP4V
· C may be able to independently qualify as a SBFP4V; however, this court says that, in effect, the OB deed was unrecorded, so C could not buy from B because from a recording standpoint title was still in O: C cannot buy from B a stranger to the title – C was on notice that there was a problem with title, B did not have record title, C cannot be a SBFP4V
· This is a bad result because subsequent purchaser C probably would not have seen the defect even if he pulled the OB deed, A is in the best position to avoid the harm by recording OA deed
· Why does court do this? – Policy – get deeds notarized properly – may be overly harsh – a better policy would be to make B a loser, but allow C to qualify as a SBFP4V
Board of Ed. V. Hughes:
· Deed with the name left blank
· Did the deed ever become operative? If not there is no recording issue because there is only one conveyance.
· Can the recording statute be invoked to divest common law title? Recording analysis 
· Court allows Hughes to qualify as a Subsequent purchaser because the deed was not operative until the name is filled in; however, this is a conditional deed, which should be operative at the moment of delivery (Sweeney) vesting absolute / non-conditional title in Hughes – court is wrong
· Court 
· O (Horger)A (DW)
· O (Horger)B (Hughes)
· Deed from DWBoard is recorded first, but this is a “wild deed” because it is not findable in the grantee/grantor index or the grantor/grantee index, and it is not linked up to the root of title (see where Horger got title back to the root of title, then checks forward looking for deeds out from Horger until the present time).  If the deed is unfindable then it is deemed to be unrecorded.
· Proper analysis 
· O (Horger)A (Hughes)
· O (Horger)B (DW)
· If B is a winner, C as B's assignee can shelter.  If B is not a winner, C will have to establish his own status as a winner – C would not have seen OB recorded – not a BFP & Zimmer rule would prevent C from winning
Guillette v. Daly
· Constructive Notice
· Why would Daly pull a deed for a different parcel? (a large burden to search entire subdivision, opposite of Luthi)
· If there was no mention of the plan, Daly could argue that he had no notice of a relationship among the parcels.
· Guillette owns a partial interest in lot 2; i.e. the benefit of the restriction; Daly takes subject to that interest and is deemed to be on notice (fractional interests such as covenants and trust deeds should be recorded)
· A Straw Person Transaction or a Declaration of Restrictions Transaction would have given notice to Daly 
Sabo v. Horvath
· Issue 1: does Lowery have an interest to convey to Horvath, such that Horvath could assert equitable title; if Lowery had nothing to convey then Sabo would have common law title; However, there is an estoppel by deed issue, and Horvath might be able to claim common law title anyway
· Issue 2: Does QC give constructive notice and undermine “bona fide” element of recording statute? This court says no, but some courts hold the other way, but that is a minority position.
· Issue 3: Does Horvath’s recorded deed give constructive notice? No, it was a wild deed.
· Contrary Argument: Lowery’s possession of the land is inquiry notice to search the record for the entire time of his possession.
Harper v. Paradise
· Inquiry notice – reference in the 1928 deed means that there was notice of a prior deed and they could have consulted the parties involved (inquiry is not limited to the record)
· Life Estate – an interest in property for the life of the tenant
· Remainder to the children (remainder men)
· Lesson – make sure that each of the inconsistent conveyances are both valid; in this case OB conveyance is in question; in Sabo the question was if the OA conveyance was valid
· Fallback position – AP – only APed the life estate
Waldorff
· Contract of sale vests equitable title in the purchaser
· Thus, Waldorf is A (unrecorded)
· Bank has inquiry notice due to possession
Far West
· Structure of a standard recording issue
· Counter argument:
· Recording on the same day issue (suspect)
· Deemed to have inspected deed – date that GTB gains title disparity w/ recording – cause inquiry notice
Judgment Lien  
· P sues D and prevails; P takes judgment and records abstract; 1) judgment lien on all property now owned in the county, and 2) J lien on all future property (attaches to property as soon as property is acquired)
Common law title
· OA
· OB
· A is first in time, first in right (nemo dat quod non habet)
· The recording statutes allow B to divest A of common law title in certain cases
Index
· Grantee/Grantor – check back in time (go to this first, search from present to when O was a grantee, and see where O got title, and etc.)
· Grantor/Grantee – Check forward in time (root of title, subsequent owners, then make sure that current owner O has not conveyed to anyone else before selling to you)
· Numerical Tract Index – Parcel Identification Number (not available in most areas)
Subsequent Bona Fide Purchaser For Value (SBFP4V):
· Subsequent
· Bona fide – good faith (w/o actual or constructive notice)
· Purchaser – anyone who takes in a voluntary transaction (does not mean buyer, a donee would be a purchaser under this meaning)
· For value – for more than merely nominal consideration (cannot be a donee)
Recording Statutes:
· A’s status as a BFP is irrelevant to this analysis, this is often a red herring nonissue on exams (A can be a donee ; i.e. not a BFP) Does not matter because at common law, first in time is first in right
· Policy:
· Certainty
· Fraud deterrence
· Harm (donee will suffer less harm)
· Reliance upon records (donee may not rely) actual reliance is not determinative; however, if there is a likelihood of injury the party will probably inspect the records and should be allowed to rely on their accuracy
· Relative harm is not determinative because both grantees may give value
· Ability to avoid harm by recording properly
· Notice statute:
· OA (unrecorded/improper)
· OB (recorded OR unrecorded)
· B will prevail if B is a SBFP4V 

· Race Statute:
· OA (unrecorded)
· OB (1st to record)
· B wins

· CA civil code (Race-Notice Statute):
· OA (unrecorded /improper)
· OB (1st to record AND SBFP4V)
· Prior unrecorded conveyance is void against a SBFP4V, who first records
· “Every conveyance of real property or an estate for years therein, other than a lease for a term not exceeding one year, is void as against any subsequent purchaser or mortgagee of the same property, or any part thereof, in good faith and for a valuable consideration, whose conveyance is first duly recorded, and as against any judgment affecting the title, unless the conveyance shall have been duly recorded prior to the record notice of action.”
· Leases for 1 year or more must be recorded (Luthi)
· OA unrecorded is void against a Judgment affecting title (stemming from a suit about title to the property – the nature of the subject matter of the suit)
· OA (unrecorded)
· O v. B (tort suit) 
· B gets a judgment lien (recorded)
· A wins
· 
· OA (unrecorded)
· O v. B (title to the property – could be AP)
· B gets a judgment lien (recorded)
· B wins
· Structure of the Analysis:
· Look for a double dealing Grantor(O) – two inconsistent conveyances
· Identify A & B
· A holds common law title (first in time is first in right)
· Therefore, B receives nothing(O had nothing to give – nemo dat quod non habet)
· A’s failure to record represents ostensible title in the hands of O 
· B must invoke the recording statute in order to divest A of common law title, which is a ___ statute in this jurisdiction
· Is B a SBFP4V
· First, B would look in the Grantee/Grantor index checking back in time from present to see when O was a grantee and to see where O got title, continuing to the root of title
· Then B would check the Grantor/Grantee  index forward in time from the root of title to the subsequent owners, and then to O, and forward to the present time to make sure that O had not conveyed to anyone else before selling to B

· Estoppel by Deed (Doctrine of After Acquired Title)
· OA
· XO
· O is estopped from asserting title over A, by representing title he has created reliance on the part of A,
· This is the case w/ a GWD because the grantor warrants title; with a SWD or  a QC the argument is that grantor warrants something, but this could go either way
· Example:
· OLender (mortgage)
· OA
· Lender Forecloses
· XO (O buys at foreclosure)

· Shelter Rule
· Statement
· One who takes from a BFP under the recording act has the same rights as his grantor.
· Notice
· OA
· OB (SBFP4V unrecorded)
· A records
· BC 
· C wins (C shelters under B’s SBFP4V status – C cannot independently qualify as a SBFP4V because A’s recording would be notice – this protects the market for B allowing him to sell the property)
· 
· Race-Notice
· OA (unrecorded)
· OB (SBFP4V recorded)
· A records
· B C 
· C wins (same principle)
· 
· C cannot be O (estoppel by deed – policy – risk of O/B collusion)
· Zimmer Rule:
· Statement:
· All deeds in your chain of title need to be recorded
· OA (unrecorded)
· OB (unrecorded)
· BC (records)
· C loses (C bought from B, who does not have record title)
· C is “unrecorded” because all of the deeds in its chain of title are not recorded
Wild Deed
· An unfindable deed not connected to the chain of title
· If there is a discrepancy between the date of the deed and the date of recording, some courts require purchaser to check the index from the time of the deed
Straw Person Transaction
· OX (Straw Person) (recorded)
· XO (w/ covenants) (recorded)
· OA, OB (A&B are on notice)
Declaration of Restrictions Transaction
· O (grantor)O (grantee)  (recorded) (instrument contains a Declaration of Restrictions)
Notice
· Actual Notice – means actual knowledge
· Constructive Notice
· Deemed to be on notice 
· There are two types of constructive notice: notice arising from documents and instruments filed with a county recorder pursuant to a recording statute and inquiry notice arising from knowledge of certain facts that should impart to a person, or lead him or her to, knowledge of an ultimate fact
· Inquiry Notice
· Record Notice

Finance:
Cases:
Gradsky:
· Max agrees to the extension of the loan (this is important because he may have been exonerated from the guarantee)
· Bank had 3 options:
· JF & deficiency judgment (580d does not apply)
· Sue Max on Guarantee & Max has subrogation rights (same rights as bank – JF & DJ or NJF)(at common law the bank would have to go after the security first, but Max signed a waiver)
· NJF (this case)(destroys subrogation rights because security is gone)
Spangler:
· Spangler holds a VPMTD
· Partnership signs guarantees and waive rights (sham guarantee & rights cannot be waived by debtor)
· Spangler agrees to subordinate her lien to the bank
· MKV – MKS (MKS may have taken subject to the lien without assuming the obligation under the note, or MKS may have assumed the obligation)
· The holder of TD1 forecloses (JF) which extinguishes her lien
· NJF automatically extinguishes the junior interests
· JF extinguishes junior interests only if they are joined in the suit
· Spangler becomes a SOJL (sold out junior lien holder) (and cannot enforce her TD, but the note is still valid it is just unsecured)
· 580b would seem to exclude Spangler from getting a deficiency judgment
· But court says that 580b applies only in the standard situation:
· Purchaser gives a down payment to the vender
· Purchaser gets a loan for the FMV (fair market value) – the down payment
· Purchaser gives the Vender: Bank $ + down payment + note + TD
· Thus, the usual situation implies that the Vender is overvaluing the property relative to the FMV that the bank establishes
· Thus, the policy for 580b helps to discourage overvaluation and prevent the aggravation of an economic downturn by preventing deficiency judgments
· However, the court says that this case differs from the standard situation and carves out the “Spangler exception”
· Spangler applies when a vendor subordinates their PMTD to a Construction Loan, which is used to substantially change the use/value of the property because this type of deal contemplates a substantially different use of the property in question, the ultimate success of the project is in the hands of the purchaser, so the court feels that they should be liable for a deficiency judgment
· Policy: vender cannot predict the ultimate value or success as well as the purchaser can; thus, purchaser remains liable for a deficiency judgment
· Exam: compare/contrast a fact pattern to Spangler and the standard situation
Shin:
· D1, D2, D3 give note & TD to the Bank
· Bank files suit in Korea, and wins an attachment lien (freezes debtor’s assets during the trial)
· Then the bank files for JF & deficiency judgment
· Shin argues that the bank violated 726(a)
· Bank is sanctioned and loses its TD
· Co-obligors are also allowed to invoke this defense
Dover
· Dover buys property subject to TD1
· Dover could have assumed TD1, but if the property decreased in value Dover would be liable for a DJ
· Dover just makes the payments w/o assuming the debt
· There is an existing lease on the property, that was junior to TD2 (due to a subordination agreement, but there was an option to make the lease senior, which was not exercised) Dover becomes the new landlord, but does not execute a new lease
· The leasehold decreased in value, and Dover wanted to hold the Tenant to the lease (this is called an above market lease)
· The tenant argues that its lease was extinguished by the foreclosure, and was simply a tenant at sufferance (thus, month to month)
· T wins
· SNDA (subordination, nondisturbance, and attornment) clauses are now used; they basically stipulate that the lease is junior, but that the new L will not kick out T, and that T will recognize new L

Structure of the Analysis:
Waiver by a guarantor (where bank NJF’s & seeks a DJ from guarantor) (Gradsky)
1. Ordinary situation (580d)
a. JF & DJ (gives primary obligor a right of redemption)
2. Against a guarantor (580d)
a. Sue guarantor (may be barred by 726 in the absence of a valid waiver)
b. NJF & sue guarantor (need a valid waiver)
i. Is this a valid guarantee? (sham)
ii. Is this a valid waiver? (safe harbor language / residential)
1. No – 580d bars deficiency judgment because subrogation rights are destroyed by exhausting the security; why this makes sense:
a. Bank is barred – loss falls on bank (had an election of remedies)
b. Bank is not barred & guarantor is allowed to sue primary obligor (circumvents 580d and the loss falls back on the primary obligor)
c. Bank is not barred & guarantor is not allowed to sue primary obligor (guarantor did not have an election of remedies)
2. Yes to both – 580d is waived
Spangler (580b)
1. Rule – 580b prevents a vendor holding a PMTD from getting a deficiency judgment after a foreclosure, and prevents lenders holding a PMTD from getting a deficiency judgment after a foreclosure in a residential situation.
2. Is this a vendor or a lender? (do not spend significant time on this)
3. Is this a residential or commercial setting?
a. Residential – No DJ
b. Commercial
i. Did the vendor holding the PMTD subordinate his interest  to a construction loan that anticipates a substantial change in the use of the property
1. Yes – the Spangler exception applies and a DJ is permitted
2. If no, then does it deviate from the standard PMTD situation involving a junior lienor? Where:
a. The purchaser cannot meet the vendor’s high price (i.e. overvaluation) so he obtains a loan from a bank for the security value of the property and gives the vendor a PMTD for the balance of the purchase price in excess of the security value of the property.
i. Yes – make the Spangler argument (i.e. 580b only automatically applies to a sold juniors in the standard situation; otherwise, it applies only if it fits within the purposes of 580b – 1) prevent overvaluation, and 2) prevent aggravation of an economic downturn)
ii. No – 580b bars a DJ
Concepts:
Note: promise to pay
Trust Deed: interest in the estate (lien on the asset to collateralize the obligation)
· PMTD – purchase money trust deed (money was used to buy the property an enabling loan)
· LPMTD – lender held purchase money trust deed
· VPMTD – vender held purchase money trust deed
Owner Occupied Dwelling v. Commercial Property
Guaranty:
· True guarantee v. Purported Guarantee/Sham guarantee – if guarantor is the primary obligor then this is a purported guarantee because of the preexisting duty rule (general partnership situation – partner is already liable for the primary obligation)
· Subrogation – like an assignment of rights (guarantor steps into the shoes of the creditor)
Foreclosure:
Judicial Foreclosure
· Creditor may seek a deficiency judgment against debtor
· Debtor has a right of redemption (within one year of the sale) – debtor can buy the property back
· Fair market value is very relevant because it determines deficiency
· You must add junior lien holders as defendants in order to extinguish their interest
Non-judicial foreclosure
· Trustee’s sale
· Private auction (conducted by the trustee rather than the court)
· Bank can submit a credit bid
· Full credit bid (wipes out the debt) v. Partial credit bid
· Quicker and cheaper than JF
· Automatically extinguishes junior interests
Subordination of Liens:
· Agree to subordinate (before the second TD)
· Sign a subordination agreement (when the second TD is made)
· A reconveyance of the trust deed – alters the common law title in light of the rerecording
580d:
· No judgment shall be rendered for any deficiency upon a note secured by a deed of trust or mortgage upon real property or an estate for years therein hereafter executed in any case in which the real property or estate for years therein has been sold by the mortgagee or trustee under power of sale contained in the mortgage or deed of trust…
· Basically – no deficiency judgment after NJF (refers to debtor’s liability)
· Primary obligor cannot waive 580d protection
· Does not apply to a junior lien holder (sold out junior lien holder)
· Creditor specific (junior lender can still seek a deficiency)
580b:
· No deficiency judgment shall lie in any event after a sale of real property or an estate for years therein for failure of the purchaser to complete his or her contract of sale, or under a deed of trust or mortgage given to the vendor to secure payment of the balance of the purchase price of that real property or estate for years therein, or under a deed of trust or mortgage on a dwelling for not more than four families given to a lender to secure repayment of a loan which was in fact used to pay all or part of the purchase price of that dwelling occupied, entirely or in part by the purchaser…
· Must be PMTD
· VPMTD, the vendor cannot get a deficiency judgment (in a two party transaction - vender & purchaser) *see Spangler exception
· However, LPMTD can only get a deficiency judgment in a commercial setting
· More often, there is a three party transaction with the vendor, purchaser, & bank
· Depending on the nature of the underlying debt, creditor may not be able to recover a deficiency
· Primary obligor cannot waive 580b protection
	PMTD’s
	Residential (OOD)
	Commercial

	Vendor 
	No DJ
	No DJ *Spangler

	Lender
	No DJ
	DJ




2856:
· Allows guarantor to waive rights (makes guarantor liable no matter what):
[bookmark: SP;8b3b0000958a4][bookmark: IN;1][bookmark: IN;2][bookmark: SP;7b9b000044381][bookmark: SDU_2]
(a) Any guarantor or other surety, including a guarantor of a note or other obligation secured by real property or an estate for years, may waive any or all of the following: [guarantor may waive the following rights]

(1) The guarantor or other surety's rights of subrogation, reimbursement, indemnification, and contribution and any other rights and defenses that are or may become available to the guarantor or other surety by reason of Sections 2787 to 2855, inclusive. [Waive all subrogation rights – may be overkill]
[bookmark: SP;d86d0000be040]
(2) Any rights or defenses the guarantor or other surety may have in respect of his or her obligations as a guarantor or other surety by reason of any election of remedies by the creditor.
[bookmark: SP;28cc0000ccca6][bookmark: SP;a83b000018c76][bookmark: IN;3][bookmark: SDU_3][bookmark: SP;4b24000003ba5][bookmark: IN;4][bookmark: SP;10c0000001331]
(3) Any rights or defenses the guarantor or other surety may have because the principal's note or other obligation is secured by real property or an estate for years. These rights or defenses include, but are not limited to, any rights or defenses that are based upon, directly or indirectly, the application of Section 580a, 580b, 580d, or 726 of the Code of Civil Procedure to the principal's note or other obligation.


(b) A contractual provision that expresses an intent to waive any or all of the rights and defenses described in subdivision (a) shall be effective to waive these rights and defenses without regard to the inclusion of any particular language or phrases in the contract to waive any rights and defenses or any references to statutory provisions or judicial decisions. [Intent to waive is sufficient – meant to save existing deals that were not drafted properly]

(c) Without limiting any rights of the creditor or any guarantor or other surety to use any other language to express an intent to waive any or all of the rights and defenses described in paragraphs (2) and (3) of subdivision (a), the following provisions in a contract shall effectively waive all rights and defenses described in paragraphs (2) and (3) of subdivision (a): [Safe Harbor Language – the language to be included in a guarantee in order to make the waive effective]

The guarantor waives all rights and defenses that the guarantor may have because the debtor's debt is secured by real property. This means, among other things:

(1) The creditor may collect from the guarantor without first foreclosing on any real or personal property collateral pledged by the debtor. [Removes common law obligation to pursue security first]
[bookmark: SDU_4][bookmark: SP;fcf30000ea9c4][bookmark: SP;5205000097ee7][bookmark: SP;5ef30000a42f1][bookmark: SDU_5][bookmark: SP;5ba1000067d06][bookmark: IN;5][bookmark: SP;7fdd00001ca15][bookmark: IN;6][bookmark: SDU_6][bookmark: SP;ae0d0000c5150][bookmark: IN;7]
(2) If the creditor forecloses on any real property collateral pledged by the debtor:

(A) The amount of the debt may be reduced only by the price for which that collateral is sold at the foreclosure sale, even if the collateral is worth more than the sale price. [Fair Market Value is irrelevant]

(B) The creditor may collect from the guarantor even if the creditor, by foreclosing on the real property collateral, has destroyed any right the guarantor may have to collect from the debtor. [Gradsky situation]

This is an unconditional and irrevocable waiver of any rights and defenses the guarantor may have because the debtor's debt is secured by real property. These rights and defenses include, but are not limited to, any rights or defenses based upon Section 580a, 580b, 580d, or 726 of the Code of Civil Procedure.

(d) Without limiting any rights of the creditor or any guarantor or other surety to use any other language to express an intent to waive all rights and defenses of the surety by reason of any election of remedies by the creditor, the following provision shall be effective to waive all rights and defenses the guarantor or other surety may have in respect of his or her obligations as a surety by reason of an election of remedies by the creditor: [More safe harbor language with respect to election of remedies]

The guarantor waives all rights and defenses arising out of an election of remedies by the creditor, even though that election of remedies, such as a nonjudicial foreclosure with respect to security for a guaranteed obligation, has destroyed the guarantor's rights of subrogation and reimbursement against the principal by the operation of Section 580d of the Code of Civil Procedure or otherwise. [May destroy subrogation rights]

(e) Subdivisions (b), (c), and (d) shall not apply to a guaranty or other type of suretyship obligation made in respect of a loan secured by a deed of trust or mortgage on a dwelling for not more than four families when the dwelling is occupied, entirely or in part, by the borrower and that loan was in fact used to pay all or part of the purchase price of that dwelling. [a applies, b, c, & d do not apply in a residential deal (four families or less) – when the owner occupies – basically waiver must be very explicit – a guarantee on a residential transaction is very rare] 

(f) The validity of a waiver executed before January 1, 1997, shall be determined by the application of the law that existed on the date that the waiver was executed. [pre 1997 waiver is interpreted under pre 1997 law]

726
· The “one form of action rule” or the “security first rule”
· There can be but one form of action for recovery of any debt, or enforcement of any rights secured by a mortgage or a TD: that action is foreclosure
· Other suits, or freezing of assets, etc. may constitute an action, (simply commencing a suit is borderline)
· If another action is taken before foreclosure, then there are two possible consequences:
· Sanctions – creditor loses his TD (and will have an unsecured note); rare cases may wipeout the note & TD
· Affirmative defense – if a creditor files an action other than foreclosure, the debtor can defend by saying that 726(a) bars that suit
· Note: This cannot be waived by a debtor, but may be waived by a guarantor
· Note: A junior lien holder can invoke this against a senior; this can also be invoked by co-obligors
· Policy:
· Prevents debtor from having to defend multiple suits
· Prevents creditor from freezing debtors assets, making him unable to defend a suit at all

Easements
Willard v. First Church:
· Owner of parking lot conveys to a purchaser, and reserves a parking easement for the church
· Common law rule – one cannot reserve an interest in property to a stranger to the title
· Court throws out the rule
· Owner should have created the easement first & deeded it to the church (rec.) then sold the property subject to the easement
· Regrant theory – is a fiction created by the courts to get around the old rule, it considered the deed as two transactions OA (fee simple), then AO (easement)
· As a recording issue:
· X(McG)O(Peterson) (fee simple)
· OA (McG) (easement)
· OB (Willard) (fee)
Holbrook
· Driveway case
· Owner of lot B uses a driveway, traversing Lot A, by permission and makes improvements on the driveway (on Lot A), and builds a house on lot B
· The improvements were primarily on the dominant parcel (usually licenses made irrevocable by estoppel require substantial improvements on the servient parcel), but the court stretches the rule in this case
· The court calls this an easement, but it is really a license
· Ways to get an easement – written grant, implication, prescription, estoppel
Van Sandt
· Sewage line case
· Quasi Easement – where a common grantor uses on part of the land to benefit another part of the land (a precondition to an implied easement)
· Court allows an implied reservation because easement was apparent (see the courts discussion of notice), continuous, and necessary 
Othen
· Implied reservation fails
· Easement by necessity rule:
· One person must own both parcels ( quasi dominant & quasi servient)
· Necessity
· Necessity existed at the moment of severance
· Plaintiff failed to prove that the necessity existed at the moment of severance
· Easement by prescription failed because the court ruled that Joint Use of the easement implied that the use was permissive
Miller v. Lutheran
· My case
· The bank releases the easement (reordering priority), probably because there was revenue sharing, which made the easement a cash source and meant that the borrower could pay the bank
· Estoppel issue – because frank said that he conveyed bathing rights and then comes into court and says that he never had bathing rights to convey (nemo dat), but Katherine did not join in the transaction, but they are married, she could have started a SPE (special purpose entity)
· This was a commercial easement in gross
· Assignment
· Goes to dividing up the income rights, 
· easements can be freely assigned and can be partially assigned
· Division
· Goes to the issue of usage
· Rule: if there is a division, the group must administer the easement jointly in other words operate it as “one stock”
· Policy: prevents overuse / excessive burden on the easement
Brown v. Voss
· Deals with the scope of easements
· Owner of the dominant tenement buys another parcel (a non-dominant tenement) and wants to use the driveway to service a new house that he intends to build on the non-dominant tenement
· This court allows extension of the easement (they got it wrong)
· Majority rule – the easement cannot be extended to a non-dominant parcel
Ways to create an easement 
· written grant, 
· implication, 
· prescription, 
· estoppel
Reservation
· Common law rule – one cannot reserve an interest in property to a stranger to the title
Regrant
· a fiction created by the courts to get around the old rule, it considered the deed as two transactions OA (fee simple), then AO (easement)
Dominant Parcel (tenement)
· the benefitted parcel
Servient Parcel (tenement)
· the burdened parcel
· the encumbrance is a detriment
Appurtenant
· the easement benefits a specific parcel
In Gross
· there is no dominant parcel
· the easement benefits a specific person or entity
License
· a revocable right to use land
· this is usually contractual, oral or written permission to use the land
Irrevocable License
· two situations
· a license coupled with an interest in land (e.g. timber rights create an irrevocable license to go onto the property to get the timber)
· a license can be made irrevocable by estoppel (see Holbrook)
Restatement Third (misconceptions) (not the rule)
· estoppel can arise from improvements made to the dominant or servient parcel (the rule is that it arises from improvements on the servient parcel)
· in estoppel situations damages may be proper to compensate the servient land owner (the rule is that damages are not generally available)
Implied easements
· arise from an implied grant (favored) or implied reservation (disfavored but allowable)
· elements
· apparent
· continuous
· necessary
· factors
· is the claimant the conveyor or conveyee
· the terms of the conveyance
· the consideration given for it
· the extent of necessity
· reciprocal benefits
· prior use
· extent to which prior use was apparent
Quasi Easement
· a common grantor uses on part of the land to benefit another part of the land (a precondition to an implied easement)
· Quasi Dominant Tenement – the benefitted part of the land (while it is owned by the grantor)
· Quasi Servient Tenement – the burdened part of the land (while it is owned by the grantor)
Implied Grant
· Grantor retains the quasi servient estate, which becomes the servient estate, and impliedly grants an interest in that land to the grantee
· The Grantee receives the quasi dominant tenement, which becomes the dominant estate, and receives an easement over the grantor’s estate
· Courts favor this more than a reservation, because the grantor is giving something extra
Implied Reservation
· Grantor retains the quasi dominant tenement, which becomes the dominant estate, and impliedly reserves an interest in the land of the grantee
· Grantee receives the quasi servient estate, which becomes the servient tenement, and the grantor retains an easement over the grantees property
· Courts do not like this, because the grantor is giving less than he purported to convey in his deed
Merger
· The smaller estate is subsumed by the larger
· Thus, if a common owner buys the dominant and servient estates, the easement is extinguished
· Additionally, if a tenant buys the fee simple, the lease hold is extinguished
Easement by necessity rule:
· One person must own both parcels ( quasi dominant & quasi servient)
· Necessity
· Necessity existed at the moment of severance
Prescriptive easements (revisited)
· Joint use – may imply that the use was permissive (courts are split) (signs reading “permission may be revoked at any time” are designed to combat this problem)
Assignment
· Goes to dividing up the income rights, 
· easements can be freely assigned and can be partially assigned
Division
· Goes to the issue of usage
· Rule: if there is a division, the group must administer the easement jointly in other words operate it as “one stock”
· Policy: prevents overuse / excessive burden on the easement
The scope of Easements
· Majority rule – an easement cannot be extended to a non-dominant parcel
· However, if the dominant parcel is subdivided then the easement will still exist (unless, the burden becomes too severe or the easement is expressly limited)
· Policy – 1) do not want to overburden the servient parcel, and 2) to limit extension to properties D, E, F, G, & etc.
· This doctrine is very severe (example bowling alley had to be sealed off from non-dominant parcel)
· Also, the servient owner cannot change the location of the easement w/o permission of the dominant owner
Ways to extinguish easements
· Release – dominant owner agrees to release
· Expiration – if the duration is limited, or on the occurrence of an event
· Merger
· Estoppel – if servient owner relies on statements, etc. of dominant owner
· Abandonment – in some states a prescriptive easement may end as a result of non-use for the statutory period of time, or if dominant owner gets alternative access to his parcel (possibly)
· Condemnation – government cites eminent domain
· Prescription – if the servient owner wrongfully & physically prevents the use of the easement for the prescriptive period
Negative Easements (Compare to the next section)
· Allows the dominant owner to stop the servient owner from doing something on the servient parcel
· 4 Classic Types (LAWS)
· Light – cannot block your view
· Air – cannot interfere with air flow
· Water – cannot interfere with the flow of an artificial stream
· Support – cannot tunnel next to the lot line / remove a supporting wall
Covenants
Tulk v. Moxhay
· Equitable Servitudes
· Intent that the burden runs
· Touch & Concern
· Notice
· This is part of the prima facie case so it is not the same as the recording issue
Sanborn v. McLean
· Implied Reciprocal Negative Equitable Servitude (IRNES)
· The developer’s intent is implied by restrictions that he placed on some of the first lots sold, which allowed the court to imply a scheme meaning that the developer’s retained parcels were restricted
Snow v. Van Dam
· Here the existence of a scheme is used to identify the benefitted party or to imply the running of the benefit
· This case uses a third party beneficiary approach to get around a lack of horizontal privity between the benefitted promisee and a party that was not the assignee of the promisee.
Citizens for Covenant Compliance
· Burdened party argues that the scheme never took effect because a declaration of restrictions (DR) was recorded but at that time there was no transfer of land (basically, the developer was covenanting with himself), and when the first deeds went out SFD CC&R’s were not in those deeds
· Court says that the covenant arises at the moment of the first conveyance (this is analogous to a quasi easement)
Neoponsit
· Touch and concern
· Covenant imposes a burden on an interest in land that increases the value of a different interest in the same or related property.
· Bigelow AND: Covenantor’s  interest in land is rendered less valuable by the performance of the covenant then burden satisfies T&C; AND covanentee’s interest in land is rendered more valuable by the performance of the covenant then the benefit satisfies T&C.
· Bigelow OR: Covenantor’s  interest in land is rendered less valuable by the performance of the covenant then burden satisfies T&C; OR covanentee’s interest in land is rendered more valuable by the performance of the covenant then the benefit satisfies T&C.
· Other considerations: alienability; matching / reciprocity; objective performability / desirability; involves land
· Vertical privity of the benefitted promisee and assignee
· Association
· Alter ego – other self (does not exist or is actually the benefitted party)
· Agency – the association is acting on behalf of the homeowners
· 3rd party beneficiary – the association is benefitted as a result of the homeowners benefit
Caulett
· Certainty
· Touch & concern
	
	Benefit in gross
	Benefit appurtenant

	Burden in gross
	Personal covenant
	Benefit will run

	Burden appurtenant
	Benefit will not run
	Covenant will run on both sides



Western Land
· Changed conditions
· If the properties are no longer suitable for their present purposes then this applies, but if there is some value to the benefitted parcel the covenant will remain in force
· Ways to terminate a covenant
· Abandonment – is the absence of intent to assert that right: e.g. you walk away from your rights (usually arises by conduct)
· Waiver – (express or implied) an intentional relinquishment of a known right
· Estoppel – conduct or speech that induces detrimental reliance
· Laches – long delay in enforcement can be detrimental
· Merger – unite burdened and benefitted lots
· Release or rescission – parties agree to end covenants (usually this has to be unanimous, but sometimes only a supermajority is required)
· Expiration – sunset provisions
· Changed conditions

Spencer’s Case Analysis
1. Intent that the burden run to the assignee of the promisor
· Express Intent – written; “I and my assigns …”
· Implied Intent – If the subject matter of the covenant is in existence at the time of covenanting, then intent that the burden will run is implied
2. Touch and Concern 
3. Privity of estate
· Horizontal Privity – an interest in land must pass between the promisor and promisee at the moment of covenanting (it cannot just be a covenant)
· Vertical Privity – the assignee must succeed to an estate of the same nature as the promisor (assignor) (notice that the possessory estate is critical so an assignment will satisfy privity) (also consider an assumption when vertical privity is lacking)

Statutory Concerns
· Statute of Frauds
· Covenant must be in writing
· Recording Statute
· Assignee must have notice

Diagram:
 (
B
A
C
Covenant
Interest
 
in Land
Burden
D
Benefit
Promisor
Promisee
)

Structure of the Analysis:
· Who is in breach? (this is C)
· What covenant did he breach?
· Who made that covenant? (this is B)
· To whom was the covenant given? (this is A)
· Who is trying to enforce the covenant? (this is D)
· Spencer’s case analysis
· Intent
· Touch & concern
· Privity
· Equitable servitude analysis
· Intent
· Touch & concern
· Notice
· Statutory analysis
· Statute of Frauds
·  Recording
Methods of holding title
Riddle
· A party can unilaterally terminate a joint tenancy; this used to require a strawman transaction
Harms
· The right of survivorship is an interest in property (thus if it is senior to another interest, the junior interest can be extinguished if it was created by the non-surviving joint tenant)
· Additionally, the right of severance of the joint tenancy is senior to the right of survivorship
Dieden
· 
Tenancy in common
· Parties have a separate interest in the property that is descendible and can be conveyed
Joint Tenancy
· Tenants have a right of survivorship, and each tenant owns the whole property
· Unities
· Time
· Title
· Interest
· Possession
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