LAW & SEXUALITY

Constitutional Analysis:

1. Substantive Due Process
	A. Frame the Right
- Careful Description (Glucksberg) 
- Broad construction: more likely to cover the issue at stake (but be careful of getting too broad)
		- Narrow construction: more likely not to be a fundamental right
		

	B. Is the Right Fundamental?
		- History and tradition
* Government historically has acknowledged and facilitated the right; OR
* Government historically has not restricted it
		- Catalogue of Rights: (all under Privacy/Liberty)
			* sexual privacy/liberty (Griswold, Eisenstadt, Lawrence)
* Reproductive/ procreative privacy (Griswold, Eisenstadt, Roe, Casey)
* Parental rights/family rights (Meyer, Pierce, Prince, Yoder, LaFleur, Moore)
* Right to marry (Loving, Zablocki, Turner, Perry)

C. Is the Right infringed?
		
	D. Level of Scrutiny
		- Strict: Fundamental Rights
* Compelling government interest; law narrowly tailored to further those interests
- Intermediate/heightened (Lawrence, Casey)
* Substantial government interest, relationship b/w ends and means
		- Rational Basis: Not Fundamental Rights
* Legitimate Government interests; law rationally related to those interests (morality alone not enough in RB)
* Rational Basis plus 




2. Equal Protection
	A. Classification
		- Suspect: race, national origin, religion
		- Quasi-Suspect: sex/gender, illegitimacy
- Not suspect: everything else (including disability, marital status relative/nonrelative)
			* Pregnancy? 
			* Sexual Orientation?
			* arguably both can be cast as sex discrimination

	B.  Suspect or Quasi-Suspect Classification Factors
		1. History of Discrimination
		2. Characteristic unrelated to ability to contribute to society
		3. Lack of adequate political power
		(4. immutability)

C. Level of Scrutiny
		- Strict: suspect class
Compelling governmental interest; law is narrowly tailored to achieve that interest (see also “least restrictive means”
		- Intermediate: quasi-suspect class (Frontiero, VMI)
Important governmental interest; law is substantially related to achieve that interest
		- Rational Basis (plus?): not suspect (Romer)
Legitimate Governmental interest; law is reasonably related (or bears a rational relationship) to that interest













I. 	Exploring Sexuality and Identity

1.  Ways to Identify Sexuality

· Sexual Attraction/Desire
· Sexual Identity
· Sexual Partners (Type of sex)

Difficult to measure sexuality as people may have any combination of these three things with relation to opposite sex and same sex attraction, partners, etc.


2.  Men v. Women (Kinsey)
· Sexuality not a binary scale (straight-gay); but is fluid
· Men
· Women: 
· Sexuality more fluid than in men
· Homosexual behavior much lower than in men
· Sexual behavior much lower than in men
· Kinsey says this is because women have much less opportunity for same-sex sex while men have more “men only” spaces

3.  Nominalist v. Realist (Boswell)
· Nominalist
· Also called “social constructionist” or “universalists”
· Theory: Cateogries don’t exist in nature, we make them up (like gay, straight)
· No identities, just people’s conduct (same-sex sex)
· Example: Kinsey
· Realist
· Also called “essentialists” or “minoritizing”
· Theory: Categories do exist in nature and we are just naming them
· Example: LGBT Rights Movement (organizing around an identity)










II. 	Sexuality, Liberty, and Criminalization

Big Ways Sexuality Criminalized:
1. Contraception (Griswold, Eisenstadt)
2. Abortion (Roe, Casey)
3. Sodomy (Bowers, Lawrence)
4. Sex Toys (Williams, Reliable Consultants)
5. Public Sex (Singson)
6. Polygamy (Reynolds, Holm)
7. Incest
8. Rape (Limon, In re John Z)
9. S&M (Samuels, Appleby, Collier)
10. Prostitution

1. 	Contraception

- Griswold v. Connecticut
· Facts: Statute prohibits the sale and use of contraceptives (both by married and unmarried couples)
· SDP Case
· Framing of the Right: intimate relationship of a husband and wife (within the marital relationship)
· Broad Framing
· Law unconstitutional
 
- Eisenstadt v. Baird
· Facts: Statute prohibits the sale and use of contraceptives by unmarried couples
· SDP Case
· Law unconstitutional

2. 	Abortion
- Roe v. Wade
· Facts: Statute makes procuring an abortion a crime except “by medical advice for the purpose of saving the life of the mother”
· SDP Case
· Framing of the Right: Right to terminate pregnancy
· Falls under broader right of right to privacy
· History and Tradition: 
· Affirmative promotion/protection
· Definitely not (abortion discouraged because wanted to protect the father’s right to offspring)
· Lack of Specific prohibition
· Criminalization fairly new
· Potential Government Interests
· Concern for safe medical procedures
· Interest in unborn life (potential for life)
· Law unconstitutional as to first trimester; however state can regulate in the 2nd trimester

- Casey v. Planned Parenthood
· Laws at Issue
· 24-hour waiting period: constitutional
· Informed consent: constitutional
· Parental consent: constitutional
· Spousal notification: unconstitutional
· SDP Case
· Framing of the Right: Right to terminate pregnancy
· Same right as in Roe
· However, shift from privacy to liberty
· Level of Scrutiny: Undue Burden on woman’s right to choose an abortion
· Example of a balancing type test

3. 	Sodomy 
Shift from regulating conduct to regulating status

When Criminal Sodomy laws allowed, bleeds into other areas of the law
· Employment Law: OK to discriminate against someone for having Same-sex sex because it is criminal behavior
· Family Law: Ok to take a child away from a parent having same-sex sex because they are a criminal

- Bowers v. Hardwick
· Facts: Georgia law criminalizing oral and anal sex. Applies to both opposite-sex and same-sex sex. Straight couples dropped from suit so only gay man left.
· SDP Case
· Framing of the Right: Right of homosexuals to engage in sodomy
· Narrow: problematic that the “right” is not functioning within the family or marriage
· Dissent’s framing: Right to be let alone (too broad)
· History and Tradition: 
· Prohibition against sodomy since formation of the U.S.
· Level of Scrutiny: Rational Basis (no FR)
· Government Interests: Morality
· Law constitutional because morality is enough
· Steven’s Dissent
· Important influence on Lawrence
· Morality is not enough
· Selective application: law only enforced against gays, NOT against straight couples

- Lawrence v. Texas (overrules Bowers)
· Facts: Statute specifically bans same-sex sex (whether anal, oral, or with an object).
· SDP Case (Kennedy’s Majority Opinion)
· Framing of the Right: 
· Focuses on liberty (super broad)
· Bowers’ description (right to have homosexual intercourse) is demeaning because it would be demeaning to say marriage is “simply bout the right to have sexual intercourse.”
· right to intimate sexual conduct
· Relies on other Fundamental Rights Cases (sex about forming enduring relationships)
· Griswold
· Eisendstadt
· Casey 
· Roe
· Steven’s Dissent in Bowers should have been controlling
· History and Tradition: 
· Lack of specific prohibition
· Argues Bowers overstated the History and Tradition
· Emerging awareness
· more relevant time to consider is more modern: there is a move away toward criminalizing sodomy
· Other countries striking down sodomy laws
· Level of Scrutiny: Unclear (seems like some sort of balancing)
· Government Interests: Morality
· Not enough on its own
· BUT Limiting Language
· This case does not involve minors, persons who might be injured or coerced or who are situated in relationships where consent might not easily be refused, public conduct or prostitution, or whether the government must give formal recognition to homosexual relationships
· Law unconstitutional 
· EP Case (O’Connor’s Concurrance)
· Kennedy rejects EP Claim because it will allow states to get around by outlawing ALL sodomy (whether homosexual or heterosexual).
· Class:
· Sexual Orientation
· Same-Sex Sex v. Opposite-Sex Sex
· Homosexual v. Heterosexual
· Level of Scrutiny: Rational Basis
· Government Interest: Morality
· Argues Morality not OK because it singles out a class to promote morality so is really just animus (used to harm gays)
· SCALIA’S DISSENT (more classic FR analysis)
· Framing of the Right: 
· Narrow: Right to engage in sodomy 
· History and Tradition: 
· HATES the emerging awareness argument because that is not History and Tradition
· Historically sodomy always treated as bad (whether same-sex or opposite-sex)
· Who cares about foreign law; we only care about the U.S. and even so, many other countries still outlaw sodomy
· Level of Scrutiny: Rational Basis
· Tries to limit Majority Opinion by saying that the Majority never uses the words “Fundamental rights” or “Strict Scrutiny” so applied RB
· Government Interests: Morality OK
· Slippery Slope Argument: If not ok, then neither are laws prohibiting incest, adultery, bestiality, polygamy, obscenity, and prostitution.
· This law regulates conduct (not status) which we regulate ALL the time
· Law constitutional 

 (
Post-Lawrence Confusion
1. Fundamental Rights Case? 
- Yes: relies on FR cases; analyzes History and Tradition; Relies on Steven’s 
Bowers’
 dissent; overrules 
Bowers
- No: never said “fundamental right;” no traditional fundamental rights analysis; no strict scrutiny
2. What Level of Scrutiny?
- Heightened Scrutiny: morality not enough to satisfy the standard; balancing language (no interest “which can justify intrustion into the personal and private life of the individual”)
- Rational Basis: “no legitimate state interest;” never articulated heightened scrutiny test
3. Is morality a legitimate state interest?
- Yes, but not on its own (must be coupled with other state interests)
- No
)


4. 	Sex Toys 
Application of Lawrence leads to very different results

- Williams v. Attorney General of Alabama (11th Cir.)
· Facts: Alabama statute prohibits commercial distribution of “any device designed or marketed as useful primarily for the stimulation of human genital organs for anything of pecuniary value.”
· SDP Analysis (Majority)
· Framing of the Right: Extends analysis from the statutes primary purpose (right to buy and sell sex toys) to how it affects individuals (individuals‘ right to use sex toys)
· History and Tradition: 
· REJECTS Kennedy’s emerging awareness analysis (can only use it to reinforce that there is a right)
· H&T must show an affirmative right (not imply the lack of prohibition)
· Level of Scrutiny: Rational Basis (since no FR)
· Problem: says Morality is ok (but Lawrence says it is not)


· Barkett’s Dissent
· Framing of the Right: Broad—right to be left alone in the privacy of your bedroom and personal relationships
· History and Tradition: A starting point, not the end of analysis
· Accepts Kennedy’s emerging awareness analysis 
· Disagrees with majority that H&T must show an affirmative right; Lawrence majority protected a the right despite historical restrictions. 
· Level of Scrutiny: Strict
· BUT even if apply RB: Morality not enough under Lawrence; law fails

- Reliable Consultants v. Earle (5th Cir.)
· Facts: Texas statute criminalizes a person promoting or possessing with intent to wholesale promote an obscene device. Promoting includes manufacture, issue, sell, give, provide, lend, mail, deliver, transfer, transmit, publish, distribute, circulate, disseminate, present, exhibit, or advertise. An obscene device includes a dildo or artificial vagina, designed or marketed as useful primarily for the stimulation of human genital organs. BUT an exemption for bona fide medical, scientific, educational, legislative, judicial, or law enforcement purposes.
· SDP Analysis
· Framing of the Right: Broad—(right to engage in private intimate conduct in the home without government intrusion
· Majority rejected the Gov’s too narrow framing: “right to stimulate one’s genitals for nonmedical purposes unrelated to procreation or outside of an interpersonal relationship.”
· Cites FR cases like Griswold, Carey, Glucksberg, & Bowers overruled
· Not necessarily a Fundamental right in Lawrence, but a constitutionally protected right to sexual privacy.
· Level of Scrutiny: Rational Basis-ish
· Government Interests:
· Morality
· 5th Cir says TX putting forth interests that are simply “dressing up morality.” Post-Lawrence these interests are not enough.
· BUT 5th Cir does say that public morality could be a justification for other statutes
· Protect children and unwilling adults from exposure to sex toys and their advertising
· 5th Cir says there is no rational connection between the law and this interest BUT doesn’t really articulate why there isn’t 
· Also unwilling participates don’t get to trump the exercise of other individuals’ constitutional rights
· Prevent Commercial Sex
· 5th Cir says this is NOT like prostitution, otherwise contraception could be likened to prostitution (sold for the use during private sex) and contraception is DEFINITELY protected
· Dissent’s Argument
· Distinguished Lawrence because the conduct is public and commercial

	
	Williams
Majority
	Williams
Dissent
	Reliable Consultants Majority

	FR Analysis
	Lawrence NOT a FR case; follow Glucksberg
	Lawrence as a FR case
	Lawrence NOT a FR case; but does protect a liberty interest

	Framing the Right
	Narrow (right to use sex toys)—NOT fundamental
	Broad (right to be left alone in the privacy of your bedroom and personal relationships)—Fundamental

	Broad (right to engage in private intimate conduct in the home without government intrusion)—recognized but not fundamental

	Level of Scrutiny
	Rational Basis
	Strict Scrutiny
	Rational basis, sort of

	Governmental Interest
	Morality OK
	Morality NOT OK (whether SS or RB)
	Morality NOT OK (possibility that it could be OK for other laws)

	Law Upheld?
	Yes, statute constitutional
	No, statute unconstitutional
	No, statute unconstitutional





5. 	Public Sex
*General Trend: Laws criminalizing public sex (or sodomy laws applied to public sex) upheld post-Lawrence because it is public conduct
* NOTE: could be an Equal Protection claim because the statutes are usually only targeted at gay men having sex in public, not straight people!

Singson v. Commonwealth: Defendant solicited an undercover officer in a department store restroom. Defendant wanted to perform oral sex. Defendant argued that he couldn’t be prosecuted because Lawrence protected him by stating all sodomy statutes are facially unconsitutional. Court said Lawrence did not apply because the Lawrence limiting language specifically stated it did not apply to public sexual conduct and here Defendant was trying to have sex in public. Lawrence did not put an outright ban on all sodomy laws.

Public vs. Private
· Factors to Look at:
· reasonable expectation of privacy
· ease of access
· frequency of access
· Examples:
· Gay Bar’s Bathroom vs. Bloomingdales ‘Bathroom
· Argue more expectation that could have sex in the bathroom at a gay bar because it happens often, people know and are careful when walking in. However, the Bloomingdales’ bathroom there seems to be less expectation that you would walk in and see/hear someone having sex in the bathroom as it is a more public place, people go there to shop, not hook up, etc.
6.	Polygamy 

· Pre-Lawrence: Ok to criminalize Polygamy (Reynolds)
· Post-Lawrence: Laws still upheld though some judges question whether it can really be upheld after Lawrence.
· State v. Holm
· Utah’s statute: a person is guilty of bigamy when, knowing he has a spouse, the person purports to marry another person or cohabits with another person
· Looks more like an anti-cohabitation and anti-adultery statute (encompasses more than just bigamy)
· Holm challenges the “purports to marry” section. He has one religious/legal marriage, and then two other religious marriages (not legal). So 1 legal wife but 3 religious wives. Argues under Lawrence that the state can criminalize his private sexual conduct.
· Majority’s response: Lawrence Doesn’t apply
· Lawrence not about minors or coercion (while anti-bigamy statues are)
· Lawrence not about public conduct (marriage is a public institution and people in society think Holm’s is married to 3 women.)
7.	Incest

Incest can be upheld due to Lawrence’s limiting language (argue Lawrence N/A)
· Lawrence limiting language says not applicable to minors; persons who are coerced or who are in situations where consent might not easily be refused.
· Parent-Child: argue even if an adult child and parent, a child can never really give consent because of the nature of the parent-child relationship (child is always subordinate)
· Siblings: less of an argument that consent can’t be given because siblings more on a level playing field
· Common Government Interests
· Risk of Pregnancy
· Heightened risk of genetic defect
· Child molestation (child not really giving consent)

8. 	Rape 
Note: Age of Consent laws vary from state to state

· Romeo and Juliet Statutes
· Way to get around age of consent statutes (and rape prosecutions) when the minors having sex are close in age
· Problem: Often only apply to opposite sex partners (Same-sex partners don’t get the exception)
· Kansas v. Limon 
· Statute: If the sex was voluntary, the victim is a minor of 14 or 15, offender is less than 19 and less than 4 years older than the victim, and victim and offender are opposite sex; then the offender gets a lesser punishment.
· Facts: Defendant (18 year old male) performed oral sex on a 14 year old male. 14 year old consented and when he withdrew consent, Defendant stopped. Defendant doesn’t get benefits of statute because he and 14 year old were both male.
· Equal Protection Analysis + Lawrence
· Class: Same-Sex Sex v. Opposite-Sex Sex
· Court argues that the statute only regulates CONDUCT (sex) not status (homosexual); therefore no sexual orientation class AND the kids here never even said if they were gay or not
· HOWEVER, still a discriminating classification under Romer. Court relies on Lawrence (Strange because that is a SDP case)—See O’Connor’s Concurrence in Lawrence
· Using criminalization of conduct to demean a group of people: homosexuals
· Level of Scrutiny: Rational Basis (but more rigorous)
· Court also relies on Romer’s style of RB (Care about fit)
· Governmental Interest:
· Moral Disapproval (Sexual development of children and homosexuality)
· Court: NOT OK post-Lawrence
· Also there is not a state interest in producing heterosexual kids
· Protecting Minors
· Court: Same-sex sex and opposite-sex sex can be equally coercive
· Public Health (HIV/AIDS protection)
· Court: But Same-sex sex and opposite-sex sex can BOTH lead to HIV/AIDS so law is not target to public health, just targeting gay men
· Group Home Kids
· This is a legitimate interest BUT the carve-out doesn’t make sense. No one in the legislature was actually thinking about group home kids when enacting the Romeo and Juliet Carve Out
· Parental Responsibility (punish Opposite-sex sex less because want to boy who gets the girl pregnant to take care of the kid and marry the girl)
· Court just doesn’t buy it
· Overall court just says is Romer-like animus targeting gays and thus the law is unconstitutional 
· General Rape Statutes
· Typical statutes require sex by Force AND nonconsent by Victim
· Withdrawing consent
· Majority Rule: Victim CAN withdraw consent (In re John Z)
· Minority Rule: Victim CANNOT withdraw consent. Once consents to penetration and the penetration happens, can’t claim rape.



· Marital Rape
· Generally Disfavored under EP
· People v. Liberta
· Statute: husband can’t be accused of rape by his wife.
· Equal Protection Analysis
· Class: Married women v. unmarried women
· Argue it is sex based discrimination because the marital rape exception is an injury to women
· Level of Scrutiny: Rational Basis (but looks like court applies a more rigorous form)
· Governmental Interests:
· Marital Privacy
· Promotes Reconciliation
· Eliminations of exception would disrupt married couples
· Court’s response
· If rape is going on in a marriage, then that is not the kind of marriage you want to promote nor is it the type of marriage that is likely to be reconciled.
· In addition, marital rape can be worse than nonmarital rape (rape by someone you trust and love)
· Law unconstitutional



















9. 	S&M
*Usually not explicitly outlawed but people are prosecuted for assault and battery

· Does Lawrence apply to laws that inhibit this?
· Problem: Lawrence limiting language applies to those who might be injured.
· Generally Courts say that people CANNOT consent to this type of conduct

	
	People v. Samuels
	Commonwealth v. Appleby
	State v. Collier

	Sex
	Same-Sex and Different-Sex
	Same-Sex
	Different-Sex

	Force
	D participated in S&M films where D engaged in whipping; used cosmetics where to make whipping marks (no real injury)
	D claims he and V were in a consensual S&M relationship; that V liked to be hit with a riding crop because it got V aroused and then V would let D have anal sex with him). V claims that D forced him to be in the relationship. Ultimately, V ran off in his underwear to a monastery and phoned his relatives
	D claims he beat V because she wanted him to do it to celebrate her birthday and that V directed him how to do it. V, a prostitute, claims that she came back with no money, that D got angry, tied her up, and beat her up.

	Victim’s Consent
	Consensual (participated in making a movie)
	D argues V consented to ENTIRE relationship (not just the riding crop)
	D argues V consented; she directed him

	Consent Possible
	No
	No, can’t consent to physical violence
	No

	Statutory Interpretation
	S&M is NOT like sport (where CAN consent to violence—boxing, football, wrestling)
	Statute not aimed at regulating sex, just violence. Public safety is more important than private sex (balancing)
	Doesn’t fall within the “social activity” exception—slippery slope (then street fighting, barroom brawls, and child molestation would fall within this exception too)

	Gov. Interests
	
	Public Safety; Individuals safety
	Morality; Health; safety



10.	Prostitution
· Post-Lawrence:
· Argue: This is covered by Lawrence because it happens in private between two consenting adults (just happens to be commercial)
· Typical Response by Courts 
· Public conduct and prostitution so Lawrence limiting language applies.
· Strong Governmental Interests in Public Health and Safety; Protecting Minors


































III. 	Sexuality, Identity, and Equality

Main Classes of Discrimination in this area
*Note Race Classification is still important because Courts use it as the benchmark to compare other classes to
1. Sex/Gender (Frontiero, Craig, VMI)
2. Sexual Orientation (Kerrigan, Perry)

What is the Target of protection?
	A. Class: groups who are subordinated by the law; or
		- Seems we care more about THIS (Carolene Products FN 4)
	B. Classification: traits that are used to differentiate within the law

1.	Sex/Gender Discrimination

Sex Classifications OK when:
	a. Based on “real” differences (“inherent” differences, “physical” differences); or
		- reproduction
		- physical strength
		- attachment at birth to child (INS v. Nguyen—citizenship case)
b. Affirmative Action for women (counts as an exceedingly persuasive justification)

Sex v. Gender:
Note: SC often conflates the two
	a. Sex: biological (real differences)
	b. Gender: socially constructed (stereotypes)

	A.	Traditional Sex Discrimination

- Frontiero v. Richardson
· Facts: Federal law allows a serviceman to claim wife as “dependant” regardless of whether she is actually dependant; while servicewoman may not claim husband as “dependent”” unless he is dependent on her for over ½ his support. Dependent designation leads to increased housing and healthcare benefits.
· EP Case
· Classification: Female vs. Male
· Class Type: Suspect (But only Plurality Opinion)
· History of Discrimination:
· Separate Spheres ideology (women belong in the home—sex stereotypes)
· Women were not allowed to vote (got right to vote AFTER blacks)
· Recent Congressional responses to prevent discrimination shows there IS a history of discrimination (note also cuts against suspect class in adequate political power prong)
· Characteristic unrelated to ability to contribute to society:
· “No relationship to ability to perform or contribute to society”
· Lack of adequate political power:
· No right to vote until 19th Amendment
· (however, what about ability to get Congress to pass Title VII?)
· (Immutability):
· Can’t change your sex: “Accident of birth;” “legal burdens should bear some relationship to individual responsibility”
· Level of Scrutiny: Strict
· Law unconstitutional

- Craig v. Boren (CONTROLLING)
· Facts: No sale of beer to men under 21 and women under 18
· EP Analysis
· Classification: Female vs. Male
· Class Type: Quasi-Suspect
· Level of Scrutiny: Intermediate Scrutiny (important government interest; substantially related)
· Governmental Interest: Administrative Ease
· NOT ENOUGH under heightened scrutiny
· Law unconstitutional

[bookmark: OLE_LINK1]- U.S. v. Virginia (VMI)
· Facts: Virginia law states that VMI is a single-sex, male-only military college
· EP Case
· Classification: Female vs. Male
· Class Type: Quasi-Suspect 
· Level of Scrutiny: Intermediate Scrutiny
· NOTE: Ginsburg also throws in “exceedingly persuasive justification” language; appears to be ramping up Intermediate Scrutiny in the sex context
· Justifications must be genuine (not made up); and may not rely on sex stereotypes
· Government’s Interests:
· Physical Differences between men and women (so women can’t handle the adversative method)
· SC: BUT some women CAN handle it (need more individualization)
· Women don’t want this kind of training 
· SC: Obviously some women do want to go to VMI because there is litgation
· Benefits of Single-Sex Education
· SC: This wasn’t your rationale at the time of the legislation, so you can’t use it now in intermediate scrutiny-land (could use it in RB-land
· Law unconstitutional: Women get to go to VMI
· NOTE: SC never answers if there can be separate but equal educational facilities (like all-boys high school)

B.	Sexual Orientation as Sex Discrimination

Transgender Discrimination
· Arguments:
·  Transgendered individual discriminated against because of their gender nonconformity (sex stereotypes). Focus more on gender than sex
· Transgendered individual discriminated against because of their sex reassignment (example: went from a man to a woman). Analogize to religious discrimination if a person was discriminated against because converted from Catholicism to Judeism.
· Hurdle:
· Judges can distinguish because purpose of sex discrimination law is to help women and eradicate subordination of women; not to prevent subordination of transgendered individuals

Sexual Orientation Discrimination
· Pros (Koppelman):
· Can use existing legal framework
· get heightened scrutiny
· Public appeal (people are generally on board with gender equality and don’t have to make it strictly about “gay rights”)
· Homophobia/sexism link (Gender nonconformity at stake in both)
· Cons (Stein):
· Masks the real reason behind the discrimination: homophobia
· Doesn’t move well into other contexts (like employment discrimination)
· Sex-based classification meant to protect women as a class and now using it to protect a new class (gays) without deciding if they are deserving of their own classification.
· Example Cases:
· Baehr v. Lewin: Hawaii supreme court finds that the Hawaii statue that restricts marriage to a man and a woman classifies based on sex. Thus, the prohibition against gay marriage is sex discrimination and subject to strict scrutiny under the Hawaii Constitution’s EP Clause.
· Hernandez v. Robles: NY high court finds that the NY statute that restricts marriage to a man and a women does not classify based on sex. Because the statute applies equally to men and women, they reasoned there is no sex based class.
· Rebuttal: Loving rejected this argument; and there is still a harm in using sex to classify. There is still discrimination that applies to men and women, still bad.
· Re-Rebuttal: Loving was about RACE and this is about Sexual Orientation (and not even gender and women—sex)
· Re-Re-Rebutal: But Sexual Orientation Discrimination at its core is about sex stereotypes and sex/gender

2.	Sexual Orientation Discrimination

A. 	Law of Land: S.O. Discrim is Rational Basis and not a suspect or quasi-suspect class
- Romer v. Evans
· Facts: CO constitutional amendment repeals local government statutes that prohibit sexual orientation discrimination and prevents future statutes from being passed.
· Kennedy: Worries about its potential breadth and ill effects on gay CO citizen’s. Substantive law: gays’ rights taken away
· Scalia: statute more narrow and only applies to antidiscrimination law. Procedural law: gays can get more rights. Just have to go to the voting box
· Kennedy’s EP Analysis (Gays hold a status)
· Classification: Gay vs. Not-Gay
· Class Type: Not suspect
· Level of Scrutiny: Rational Basis (but more rigorous—we care about the fit being consistent)


· Government’s Interests:
· Citizen’s freedom of Association (shouldn’t be forced to be around gays if they don’t want to be)
· Conserving resources (use government funding and the courts to fight other types of discrimination deemed more important)
· SC’s Response:
· Sheer breadth of law important to analysis
· Law is too broad because it could have carveouts to protect citizen’s freedom of association (many statutes have religious carveouts)
· Rejects the conserving resources argument with little analysis—just says the law is too broad to actually be trying to promote this interest
· Ultimately: Law just about animus
· “A bare desire to harm a politically unpopular group cannot constitute a legitimate governmental interest.”
· Law unconstitutional
· Per Se EP Violation Theory
· Here gays have more difficult access to the political process than all other citizens. Seems like this is PER SE and EP violation and don’t need to go into any government justifications
· BUT NeJaime thinks this argument not persuasive because Kennedy continues to assess government’s reasons for the law.
· Scalia’s Dissent (Gays engage in a conduct):
· Traditional RB NOT applied: Majority was not actually applying rational basis and was completely result oriented with its analysis
· Majority ignored Bowers: Majority never even mentioned Bowers which was the law of the land at the time. If it is ok to criminalize homosexual conduct, then a state can surely enact other laws that simply disfavor homosexual conduct.
· Institutional Competence: SC is acting more like the legislation by succumbing to political will of the Gay Agenda.






B.	Gays as a Suspect or Quasi-Suspect Class
· Reasons for this move:
· More evidence of immutability now
· More states are moving in this direction
· Change in Politics/Culture (see recent letter from Justice Dept.)
· Lawrence as Precedent

1. History of Discrimination
· Not a very disputed factor
· Hate Crimes prevalent
· Couldn’t serve in military and can’t serve openly
· Homosexual conduct criminalized until recently (Bowers, Lawrence)
· Compare to discrimination for race and women
2. Unrelated to Ability to contribute
· Also a fairly uncontroversial factor
· Distinguish from age/disability (trait is RELEVANT)
· State laws may show that people accept that the trait is irrelevant
· BUT: argue sort of relevant. In marriage context, argue same-sex couples can’t procreate so their trait is relevant to their ability to contribute (see Hernandez v. Robles)
· Question whether popping out kids should count as contribution
3. Lack of adequate political power (Minority status)
· Factor that has recently exploded in litigation
· Biggest problem: Gays have gotten more and more rights passed by state and federal legislature
· Rebut argument by saying women were deemed quasi-suspect even though they had several legislative victories as well
· Argue because of the pervasive and sustained nature of discrimination against gays, there is a risk that discrimination will not be rectified sooner rather than later, merely by resort to the democratic process
· Akerman’s argument: GLBT is diffuse and anonymous (not discrete and insular) but this makes it difficult for them to organize and gain political power
4. Immutability (influenced by theory)
· KEY: Argue factor may be taken into account BUT is NOT dispositive of whether a group should be protected.
· Highly controversial and contested “factor”
· Reasons why we care if a trait is immutable (Kerrigan’s rationales)
· Makes discrimination clearly unfair
· Group members shouldn’t be blamed for something they can’t control
· Pointless to deter membership
· Halley’s Thoughts on immutability
· Personally: a good argument b/c helps other people accept gays and it is how many gays experience it
· Legally: a bad argument because antigay proponents can argue against you whether it is immutable or not; undercuts the essentialism/constructionist debate; and runs the risk of misrepresenting the entire group; and state has no interest in asking people to change their sexual orientation whether immutable or not



	
	Kerrigan (Conn. 2008)
	Perry (Cal. 2010)

	History of Discrimination
	YES, Gays subjected to discrimination because of “our culture’s long-standing intolerance of intimate homosexual conduct.” (conduct/status connection)

	YES, Findings of fact show that discrimination is based on stereotypes

	Characteristic unrelated to ability to contribute to society 
	YES, distinguished from other groups that were denied quasi- or suspect classification (disability, age) where the trait is relevant to contribution to society.
	YES, findings of fact show that SS couples and OS couples are identical in the characteristics relevant to form successful marital unions. AND CA law permits and encourages gays to become parents

	Lack of adequate political power (true minority status—not the SC’s analysis though)
	YES TO BOTH. A true minority because gays can’t get a majority passage (must enlist help from those outside the group). Lack political power because a history of discrimination with the need for ADL laws to protect (compare to women), lack of gay people in politics (whereas Women and Blacks have a lot), and gays are diffuse and anonymous which makes it hard for them to organize and gain political power
	YES lack of adequate political power


	Immutability (?)
	MAYBE, says it isn’t necessary to decide because sexual orientation is so integral to a person’s identity (Lawrence) that you can’t require someone to change it nor penalize someone for refusing to change it
	KIND OF, individuals do not generally choose their sexual orientation, and the state has no interest in asking gays to change their orientation anyway

	Suspect Class
	Quasi-suspect (because can only be suspect if already named in the Conn. Constitution)—Intermediate Scrutiny
	Suspect—Strict Scrutiny (but also applies Romer-style RB to cover all his bases)































IV. 	First Amendment

Main Issues
1. Speech and Expressive Conduct in Schools (Tinker)
2. Expressive Association (Jaycees, Hurley, Dale, FAIR, Christian Legal Society)
3. Pornography

1. 	Speech and Expressive Conduct in Schools

· Speech: 
· Tinker Rule: Students have free speech rights, and schools cannot discriminate based on viewpoint
· Exception: Schools may regulate when student speech/expression:
· (1) is likely to cause a material and substantial disruption; or
· must be based on real fear, not speculative or hypothetical disruption
· can’t be based on a heckler’s veto
· (2) invades the rights of others
· Additional Exceptions:
· Fraser: Schools can regulate lewd speech (nominated candidate described as “firm” and used sexual innuendo to promote)
· Hazelwood: Schools can regulate school-sponsored publications and productions (school took out a teen pregnancy article in school-sponsored newspaper)
· Morse: Schools can regulate speech that violates school policy (broad); or schools can regulate speech promoting illegal drug use (narrow) (school prevented promotion go “bong hits 4 Jesus”)
· Expressive Conduct
· O’Brien Rule:
· (1) Was the regulation within the constitutional power of the government?
· (2) Did it further an important or substantial government interest?
· (3) Was the governmental interest unrelated to the suppression of free expression?; AND
· (4) Was the incidental restriction no greater than essential to further that interest?
· Proms: Gay students prohibited from bringing a same-sex date
· Fricke v. Lynch: 
· Facts: Male High School student prohibited from bringing a male date to the prom. Principal worried about student’s safety, had been beaten up previously, and was escorted by security to and from school.

· Regulation of Expressive Speech?
· Expressive? Doesn’t just want to bring a male date to the prom, student knows it will have a political element and be a statement for equal rights and human rights
· O’Brien Factors:
· (1): Yes, regulation within constitutional power of the government because school’s can regulate their students’ conduct to ensure safety
· (2): Yes, student safety is an important/substantial government interest
· (3): No, Yes the interest is related to speech because want to stop the message it may send
· (4): Not least restrictive because could have security to prevent violence at the dance
· YES EXPRESSIVE SPEECH being regulated
· BUT a Tinker Exception (b/c school’s can infringe on students’ speech and expressive conduct)?
· Likely to cause a material and substantial disruption?
· Argue Yes, it already has and student has to have a security escort
· BUT, NO HECKLER’S VETO (can’t allow students to decide what speech will be heard just because they may be violent)
· Invades the rights of others?
· No, if anything, invading Frick’s rights. 
· YES, gets to go to the prom with his date
· Clothing
· Transgendered students dressing like the gender they identify with
· Doe v. Yunitis
· Facts: Male Student identifies with female gender. Therapist recommends that student wear female clothing otherwise the student’s mental health could be detrimentally affected. Principal would not allow this—required student to check in every day and would be sent home if was in girl’s clothing. Principal said the clothing was disruptive to the educational process


· Regulation of Expressive Speech?
· Expressive?: Yes because the student dressed this way to show her identity (beyond political speech)
· O’Brien Test:
· Government meant to suppress the speech: female students would be allowed to wear this clothing
· Would be a different story if ALL students (male or female) weren’t allowed to wear the clothing (like a big bird costume)
· Government not really trying to prevent distraction; court doesn’t buy
· Tinker Exceptions N/A



























· Message Tees

	
	Harper v. Poway (9th Cir.)
	Nuxoll v. Indian Prairie School District (7th Cir.)


	Tshirt Slogan
	“Homosexuality is Shameful”
	“Be happy, not gay”


	Material and substantial disruption?
	YES, Still no heckler’s veto BUT cites to statistics which show how gay students are particularly vulnerable to high school drop out, suicide, and depression. Also the school has a history of sexual orientation tension.

	NO, but if could show that the type of speech would lead to “decline in students’ test scores, an upsurge in truancy, or other symptoms of a sick school,” then could count as a substantial disruption.

	Invades the rights of others?
	YES, tee invades rights of gay students. There is psychological and emotional harm at stake (We care about more than just physical harm).  Tee attacks gay students’ identity and self-worth. Cites to statistics. 

	NO, tee not that derogatory and the school invited discourse on the issue by allowing GLBT organization to put on a “Day of Silence” promoting tolerance. Good for kids to learn discourse. 

	Limited Intrusion by School?

	YES, school simply banned the student from wearing the tshirt. Student not punished (not suspended or expelled or made part of his record)

	

	School allowed to ban the tshirt?
	YES, but holding limited to derogatory remarks directed at students’ minority status (race, religious, sexual orientation)
	No, viewpoint discrimination (but leaves some wiggle-room for more derogatory tee)









· Clubs
· Equal Access Act
· Once a public school creates a limited open forum (allows noncurricular student groups), then must provide equal access to school facilities and publications
· EXCEPTION: if the group’s activities “materially and substantially interfere with the orderly conduct of educational activities.”
· Courts look at what the school is ACTUALLY doing
· SAGE: School labeled Cheerleading and Synchronized swimming as curricular so they could deny the LGBT group from meeting. Court said that these groups didn’t actually meet the definition of “curricular” and so the school had to allow LGBT group to meet or disband these clubs.
· Ways to deny LGBT group
· NO School Clubs
· Make the clubs you want to meet “curricular” (and meet the actual definition of curricular)
· Abstinence policy (no sex discussions, LGBT group inconsistent with the policy)
· ND Tex accepts this argument but this is an outlier. Most courts don’t


2. 	Expressive Association
Often comes into play when Anti-Discrimination law intersects with 1st Amendment rights

Freedom to associate includes freedom NOT to associate
 (
OVERALL ANALYSIS
What is a public accommodation?
Compare Jaycees and BSA with parades
What does exclusion express?
Compare exclusion of women with exclusion of gays
When are the excluded expressive?
Compare women with gays
Is being gay per se expressive? Openly gay? Gay activist?
What message does the organization claim?
Compare Jaycees with parade organizers and BSA
How do we balance equality (anti-discrimination) with liberty (expressive association)?
)
- Roberts v. Jaycees
· Facts: Jaycees allow women in but do not allow them to be full-voting members. Minnesota law says this is not ok because women are not equal members (not let in on equal terms with male members). Statute requires equal access based on sex.
· Compelling Governmental Interest: Sex equality for women (eradicating discrimination based on sex)
· Unrelated to suppression of ideas: Yes because the government is trying to eliminate discrimination, NOT to prevent the Jaycees from meeting
· Least Restrictive Means: Yes, according to the SC
· Impact on Expressive Message: SC says the Jaycees are NOT occupied with a sex differentiated message. Allowing women in does NOT alter the Jaycees message because women don’t send a message just by being women. Jaycees are simply relying on sex stereotypes.

- Hurley v. Irish-American Gay, Lesbian, & Bisexual Group of Boston
· Facts: GLIB wants to march in Boston’s St. Patty’s Parade. They are denied access by the Vets group who organizes the parade. Mass. public accommodation law requires no discrimination based on sexual orientation. TC finds that the parade is a public accommodation. 
· Parades as Expressive?: YES
· SC: doesn’t matter if there is a coherent message, it is just expressive generally. 
· GLIB Expressive?: YES
· Does allowing GLIB to march alter the parades message?: YES
· SC: Allowing GLIB to march in the parade changes the message of the parade. GLIB being allowed to march as GAYS (they are trying to send a message). Parade stills allows gays to march in the parade with other groups (Still have access), they just don’t allow them to march under the identity of GAY. Unlike the Jaycees, women weren’t marching behind a banner saying “We are women!”
· COMPETING MESSAGES: The parade has one message and GLIB has another message. Forcing the parade to allow GLIB to march forces the paraders to carry a message it doesn’t want to.
· Compelling Gov’t Interest: Eradicating Sexual Orientation Discrimination
· SC: Fine but gays are still given access to march in the parade as individuals just NOT as a group.
· Ultimately: Paraders DON’T have to let GLIB march






- BSA v. Dale
· Facts: Boy Scouts of America (BSA) refuses to let Dale become an assistant scoutmaster. Dale lived openly as gay starting in college and was the copresident of the college’s GLBT group. He was also interviewed for a newspaper about the need for homosexual teenagers to have gay role models. The newspaper published the interview and Dale’s picture.
· BSA’s Expressive Message?: Anti-homosexuality because their oath promotes being “morally straight” and “clean.”
· NOTE: BSA didn’t make these arguments until the briefing. Stevens doesn’t like the amount of deference to BSA and thinks SC should look to see if BSA had adopted this message pre-litigation.
· Does Dale’s inclusion send a message?: YES
· SC: If BSA has an anti-homosexuality message, then allowing a gay activist to be included in their membership alters their message. Merely being gay is expressive (unlike women).
· Steven’s Dissent: BUT what makes a gay activist? Just being out and gay shouldn’t be enough. Heterosexuals can mask their sexuality by homosexuals can’t. Heteros allowed to have multidimensional identities while homos are not. Seems unfair.

- Rumsfeld v. FAIR
· Facts: Law schools won’t allow military recruiters to come on campus because DADT is inconsistent with their antidiscrimination policies. Congress encted the Solomon Amendment, which would take away federal funds if schools deny access to military recruiters on equal terms. Law schools sued under 1st Amendment.
· Law School’s Expressive Message?: We promote no Sexual Orientation discrimination (school policy on the record).  So we want to exclude these people who do discriminate based on sexual orientation.
· BUT SC distinguishes from Hurley and Dale, because the military doesn’t become a member of the law school, just recruiting. Also said that law students are smart and won’t be confused—they can distinguish between the law school’s and military’s messages.

- Christian Legal Society v. Martinez
· Facts: Hastings Law School has an “all-comers policy” and that on campus groups must allow any student to participate regardless of status or beliefs. CLS bylaws require members to sign a statement of faith, which includes that sex is only proper between a man and a woman, homosexual conduct is grounds for exclusion, and religious convictions different than the statement of faith is grounds for exclusion. Hastings denied CLS official recognition (can’t send out mass emails, get school funding or use Hastings name or logo). CLS can still use Hastings’ boards, have meetings on campus and during the year where they were denied official recognition, CLS doubled its membership.
· Limited Public Forum Analysis: Schools are a limited public forum. Meaning they can open up the forum for “particular things” and limit speech as long as it is 1) reasonable, and 2) viewpoint neutral.
· Reasonable: YES 
· encourages tolerance, cooperation and conflict resolution. 
· All students have to pay fees so everyone should be able to be a member
· All students should have the same opportunity
· All comers policy (as opposed to a nondiscrimination policy) is easy to administer and Hastings doesn’t have to police motives
· Viewpoint Neutral: YES
· for Ginsburg, this is textbook viewpoint neutral.
· Also, this doesn’t regulate CLS views but their conduct. 
· All Comers Policy Upheld
· Open Question whether a nondiscrimination would be upheld.


3. 	Pornography
Note: No case law here

· Feminist Campaign against Pornography (MacKinnon) which leads to actual law
· Subordinates women
· Women can never freely choose to participate in it. Even when say they are consenting, it hides their inability to actually consent
· Sexualizes violence
· Leads to rape and sexual violence
· Fantasy becomes reality
· Lesbian/Sex-Positive Response (Duggan, Hunter, Vance)
· Evidence?
· Most of MacKinnon’s evidence is based on narratives and anecdotes. Not empirical studies.
· Women’s agency
· Porn can empower women’s sexuality
· Some women like it
· Gay sexuality
· Gay porn ends up prosecuted under the statutes more than straight porn (which isn’t really protecting women like the statute was trying to do)
· Condomless Pornography
· Regulation
· Revival to regulate porn through public health lends
· Problem: people want condomless porn but there are rising HIV/AIDs rates among porn actors
· Legal Remedy
· Problem: Even if OSHA says that actors can demand condoms, there are other actors who will do it without condoms and take all the jobs.
· Porn actors as sex WORKERS




































V. 	Employment

Main Issues in Employment Law
1. Title VII Discrimination “because of sex” traditional (Meritor Savings Bank, Oncale, Hopkins)
2. Title VII applied to Gender Identity/Trans (Smith, Schroer)
3. Title VII applied to Sexual Orientation (Rene)
4. Military (Cook, Witt, Log Cabin)

1. 	Title VII Discrimination “because of sex” traditional 
	Note: Title VII covers both private and public employers

2 Ways to Show discrimination
A. Disparate Treatment: explicit policy or treatment
B. Disparate Impact: facially neutral policy or treatment that has a negative and disproportionate impact on a protected group. After a prima facie showing, employer can avoid liability by showing policy is job-related and required as a matter of business necessity

2 Main Theories under “because of sex”
	A. Sexual Harassment
	B. Sex Stereotypes

	A.	Sexual Harassment
· Two types
· 1. Quid Pro Quo
· Definition: employer or supervisor took “tangible employment action” against plaintiff (firing, demoting, refusing to promote) because of plaintiff’s refusal to submit to or continue sexual relations
· 2. Hostile Work Environment (created in Meritor Savings Bank)
· Harassment was “sufficiently severe and pervasive to alter the conditions of employment and create an abusive work environment.”
· Must be both objectively and subjectively offensive
· Example: Hostile Work Environment created where supervisor repeatedly demanded sexual favors from employee, had sex with employee 40-50 times during and after business hours, fondled employee in front of other employees, followed employee into women’s restroom when she was there alone, exposed himself to employee, and forcibly raped her a few times. Employee initially refused but stopped out of fear of losing her job. (Meritor Savings Bank)
· Traditionally included under discrimination “because of sex” traditionally because employee is treated as a sexual object because she is a woman (would not be treated like this if she was a man)
· Same-Sex Harassment also prohibited (Oncale)
· Bisexual Harassment (Equal Opportunity Harasser)
· Circuits split on whether this is a COA because now not treating one sex differently than the other so can’t say discriminating “because of sex.”  Treating everyone the same. 


	B. 	Sex Stereotypes
· expands “because of sex” to include gender norms
· Women’s Double Bind: Workplace demands masculine traits for success but condemns women who don’t’ show female traits (condemns them “because of their sex”).
· Price Waterhouse v. Hopkins
· Facts: Female employee denied partnership at CPA firm. Her reviews described her as “macho,” “overcompensated for being a woman,” needs “a course at charm school,” went from “a tough-talking somewhat masculine hard-nosed manager to an authoritative, formidable, but much more appealing lady ptr candidate,” and should “walk more feminiely, talk more femininely, dress more femininely, wear make-up have her hair styled, and wear jewelry.”
· SC Says this is SEX HARASSMENT
· Acting on the basis of sex stereotypes: that women cannot be aggressive
· Don’t like that women have to conform to the catch-22: “out of a job if they behave aggressively and out of a job if they do not.”

2. 	Title VII applied to Gender Identity/Trans

· Majority trend to use Hopkins and sex stereotypes theories to apply to discrimination of trans individuals
· Note: Pre-Hopkins courts typically said that the plain meaning of “sex” prevented gender identity discrimination from being covered. (Ulane)
· Example: Smith v City of Salem (6th Cir.)
· Facts: Male firefighter diagnosed with Gender Identity Disorder. He began dressing more feminine on a full time basis because of being diagnosed GID. Coworkers began questioning him about his appearance and commenting that his appearance and mannerisms were not “masculine enough.” Fire Dept. began trying to terminate his employment.


· Analysis
· Discrimination based on sex stereotypes: If he had been a woman and not a man, these comments would not have been made. His failure to conform to masculine sex stereotypes led to this discrimination.
· Hopkins now expanded to cover gender and thus transgender people (because they will have gender discrimination claims—not transgendered individuals as a class)
· TRANS label is NOT fatal
· Second trend to treat discrimination of trans individuals as straight up “discrimination because of sex.”
· Example: Schroer v. Billington (D.C. District Court)
· Facts: Male job candidate tells HR that he is transitioning from male to female and that this will happen post-hire. His offer is revoked and then goes to the 2nd candidate.
· Analysis:
· Yes a sex stereotypes claim under Hopkins BUT ALSO
· PURE SEX DISCRIM because the company revoked his offer as soon as they learned he was going to be a woman (because of his sex)
· gender-identity as a component of sex
· Used the religious convert analogy: still religious discrimination if discriminate against someone because they convert from Catholicism to Judaism. So should still be sex discrimination here because being discriminated against for “converting” from male to female.

3. 	Title VII applied to Sexual Orientation
· State of the law Pre-Hopkins and Pre-Oncale:
· Title VII Does NOT cover sexual orientation (argue Legislative intent only to protect women and sexual orientation continually rejected to be included
· NOW
· Title VII covers Same-sex Sexual harassment (Oncale)
· PROBLEM: When is SS SH “Because of sex”?
· Still make a straight up because of sex arg
· Likely the coworkers in Oncale would not have treated a woman the same way. (Also don’t have to show that treated ALL men on the rig badly, just this one man)

· Scalia’s 3 suggestions: 
· 1. homosexual harasser (sexual desire)
· BAD for GLBT movement because leads to “outing.” Must show that your supervisor is gay or has homosexual desires.
· 2. general hostility toward members of same-sex in the workplace
· 3. Direct Comparative evidence about both sexes in mixed-sex workplace
· Scalia’s List Exhaustive?
· Majority: NO, impossible to think of every possible situation that could present itself before a court
· Minority: Yes
· Hybrid Claim: Same-Sex Sex Stereotype Harassment Claim
· Some don’t allow these types of claims: no coverage when SO is at play (bootstrapping problem)
· Combines Hopkins and Oncale
· Example: Rene v. MGM Grand Hotel (9th Cir.)
· Facts: 29th floor of MGM has all male butlers. Rene is an openly gay male. Coworkers whistled and blew kisses at Rene, called him “sweetheart” and “muneca” (Spanish for “doll”), told crude jokes and gave him sexually oriented “joke” gifts, and forced him to look at pictures of naked men having sex. Rene was caressed and hugged. His coworkers also grabbed him in the crotch and poked their fingers in his anus through his clothing.  Rene said that the motivation behind the harassment was because he was gay (based on sexual orientation).
















	
	Fletcher
(Plurality)
	Pregerson
(Concurrence)
	Hug
(Dissent)

	Precedential Read
	Broad reading of Oncale
	Broad reading of Hopkins

	Narrow reading of Oncale and Hopkins

	Title VII conclusion
	Offensive sexual touching (ok even if some men aren’t touched—not all men in Oncale offensively sexually touched; sexual orientation is irrelevant)

	Gender nonconformity-Sexual Orientation Relationship (Rene constantly teased for being like woman, thus not masculine enough  (because he is gay) so sex stereotyping at play; Sexual orientation is relevant)

	Need showing that treatment is “because of sex” (not just of a sexual nature like Fletcher would have)



	Claim
	Sexual Harassment
	Gender stereotyping harassment (hostile work environment)

	Neither



· Other Potential Theories to include Sexual Orientation
· “Sex” includes sexual orientation
· Sexual orientation discrimination is a form of sex discrimination
· Sex stereotyping (Hopkins)
· Future: ENDA (Employment Non-Discrimination Act)
· Not passed but constantly brought up: would include sexual orientation and gender identity in federal employment discrimination law
· Doesn’t allow disparate impact claims or affirmative action for these groups
· Exemptions for religious objectors (organizations, schools, coporation, and associations)
· Doesn’t require couples-based benefits to be given to SS partner (not too helpful)






4. 	Military
We allow more restrictions on 1st A rights for those in the military

· Don’t Ask, Don’t Tell (“DADT”) Policy
· Who’s targeted:
· Engage in, attempted to engage in, or solicited another to engage in a homosexual act; OR
· stated that s/he is a homosexual or bisexual;  OR
· marriage or attempted marriage to same-sex partner
· Who is a homosexual:
· person who engages in, attempts to engage in, has a propensity to engage in, or intends to engage in homosexual acts
· What is a homosexual act:
· bodily contact, actively undertaken or passively permitted, between members of the same sex for the purpose of satisfy sexual desires
· bodily contact which a reasonable person would understand to demonstrate a propensity or intent to engage in an act described above.
· Defenses/Exceptions
· If an ACTION: Show the behavior is 1) unusual, and 2) no propensity to engage in homosexual acts
· IF SPEECH: Show not a person who engages in, attempts to engage in, has a propensity to engage in, or intends to engage in homosexual acts
· Triggers Lawrence:
· Prohibition on SS sex in Government employment
· Also includes private SS sex in home and off-base
	
	Cook (1st Cir. 2008)
	Witt (9th Cir. 2008)
	Log Cabin (C.D. Cal. 2010)

	Claims?
	SDP, EP, 1st A
	SDP, PDP, EP
	SDP, 1st A (EP thrown out)


	Fundamental Right?
	Not FR (“protected liberty interest to engage in certain consensual sexual intimacy in the home”)

	NOT FR (“significant liberty interest”)
	Witt: NOT FR
(But FR used in opinion’s language)


	Level of scrutiny from Lawrence?
	Heightened (between SS & RB)

	Heightened (says like IS in EP)
	Witt-heightened

	Why?
	1) Relied on FR Cases (Eisendstatdt, Roe, Carey)
2) Language Used
3) Stevens’ Dissent (relied on FR)
4) Morality would be enough under traditional RB and the TX law would have survived

REJECTS RB Args:
1) Never said FR
(so what, SC often protects rights and doesn’t expressly say FR)
2) No Glucksberg H&T analysis
(SC diid do an emerging awareness analysis and ID’ed a lack of history punishing this conduct)
3) Majority didn’t respond to Scalia’s dissent that there is no FR
(Maj didn’t feel there was any point debating, there opinion stands for itself)
4) RB Language of “Legitimate state interest
(Yes but RB is inconsistent with the rest of the analysis)

	1) Overruled Bowers (which said no FR at stake)

2) Relied on FR cases

3) Not RB language because balanced the liberty interest and government intrusion
	Witt says so

	Standard
	Balancing Governmental interest with intrusion
	3-party Balancing (based on Sell)

1) important Government interest;
2) intrusion significantly furthers the interest
3)necessary to further the interest

*Note: Be suspicious of reliance on Sell because it was decided 10 days before Lawrence and Lawrence never discusses it

	Witt Test applied (based on Sell)

	Application to SDP
	DADT upheld
(deference to Congress on military issues and Congress thought A LOT about writing DADT)
	Remand (as-applied)

(9th Cir. indicates in FN 11 that Maj. Witt shouldn’t be discharged; TC agrees)
	DADT struck down

(DADT doesn’t achieve but undermines the interests in national security and unit cohesion)















VI. 	Marriage and Intimate Relationships

Main SC Cases:
· Loving v. Virginia:
· Marriage is a fundamental Right
· “Marriage is one of the ‘basic civil rights of man,’ fundamental to our very existence and survival.
· Marriage about procreation and reproduction (Not good for SS marriage argument)
· Strict Scrutiny
· Statute prohibiting marriage between whites and nonwhites (NOTE: nonwhites can marry nonwhites) is unconstitutional
· VA’s only interest is white supremacy which is not a legitimate purpose
· Rejection of equal application argument
· Statute about RACE (often used to distinguish from SS marriage arguments)
· Turner v. Safley
· Marriage less about procreation and more about interpersonal commitment (because in the context of prisoners getting married)
· Zablocki v. Rehail
· Statute prohibiting marriage for men who didn’t pay child support is an Impermissible restriction on fundamental right of marriage 

Marriage Equality Movement
· First Wave (1970s)
· Litigation started because ERA being discussed. At the time, the claims were laughable. All came out AGAINST gay marriage.
· Cases:
· Singer v. Hara (Washington)
· Baker v. Nelson (Minnesota)
· NOTE: SC said no federal question so NO JDX. Arguments by Christian Right Advocates that the marriage question has already been decided.
· Jones v. Hallahan (Kentucky)
· Second Wave (1990s-2003)
· Litigation occurs after the marriage debate started
· Cases:
· Baehr v. Lewin (Hawaii)
· Hawaii SC finds that Law classifies based on sex and the state constitution requires strict scrutiny for sex classification. DOMA passed in response. Hawaii voters then pass a constitutional amendment saying marriage is only between a man and a woman. HI Establishes reciprocal beneficiaries.
· Baker v. State (Vermont)
· VT SC establishes civil unions. Dissent says there should be marriage. Other states react by saying they won’t recognize Ss marriages or marriage-like relationships.
· Goodridge v. Dep’t of Public Health (Massachusetts)
· Mass. SC establishes same-sex marriage. Same-sex couples have the right to marry under the Mass. Constitution. Cites to Lawrence in opinion. 
· Third Wave (2004-2009)
· State litigation starts to get exhausted
· Civil Unions
· Lewis v. Harris (New Jersey)
· Nothing
· Andersen v. King County (Washington)
· Hernandez v. Robles (New York)
· Conaway (Maryland)
· Marriage: (all say S.O. gets heightened scrutiny)
· In re Marriage Cases (California)
· Kerrigan (Connecticut)
· Varnum (Iowa)
· Fourth Wave (2009-PRESENT)
· Shift to Federal Litigation
· Cases
· Perry v. Schwarzenegger
· Gill v. OPM

Pros and Cons of the Marriage Movement
· PROS: (Stoddard)
· Government Benefits often tied to Marriage
· Efficiency/Functional (our society is structured around this and default rules apply to married couples)
· Marriage is part of equal citizenship in this country (so ability to choose to marry is important for full citizenship)
· Marriage is a stepping stone (not an end point) for other gay rights 
· Destabilizes gender in marriage
· Gives credibility and validation to gay relationships
· Marriage is a commitment device
· CONS: (Ettelbrick)
· Other relationships (like polygamy) are left out of government benefits that we may want them to have
· Consolidates power
· Stigma for the unmarried
· Getting away from GLBT roots (used to protect “those unmarried weirdos”)
· Marriage subordinates women and perpetuates gender hierarchy
· Marriage focus marginalizes other important gay rights issues


 (
Overall Analysis
1. Substantive Due Process 
- Framing of the Right (Compare 
Goodridge
 majority and 
In re Marriage Cases
 with
 Goodridge
 dissents and 
Lewis
)
- Fundamental? (Compare 
Goodridge
 with 
In re Marriage Cases
)
2. Equal Protection
- Classes: (Sex, or Sexual Orienation)
- Suspect? (See 
In re Marriage Cases
) 
3. Level of Scrutiny
- Rational Basis or heightened/strict (Compare 
Goodridge
 with 
In re Marriage Cases
)
4. Governmental Interests
- Responsible/accidental procreation; optimal child rearing (Compare 
Goodridge
 with 
Lewis
 and 
In re Marriage Cases
)
)

1.	State Marriage Litigation Trajectory
· Importance of recognition regime
· Compare Goodridge with Lewis and In re Marriage Cases
· Increasingly pro-gay State
· Compare Goodridge with Lewis and In re Marriage Cases
· Significance of term “marriage”
· Compare Lewis with In re Marriage Cases
· Heightened Scrutiny
· See In re Marriage Cases





- Goodridge v. Dep’t of Public Health
	
	Marshall
(Majority)
	Spina 
(Dissent)
	Sosman
(Dissent)
	Cordy
(Dissent)

	SDP

	Right to Marry
	Right to Same-Sex Marriage
	
	No FR
Marriage = procreation (See Loving)


	EP

	Same-Sex couples
v.
Opposite-Sex
Couples

	Equal Application to both sexes so no sex discrimination.

No sexual orientation discrimination because gays can still get married (just to opposite sex partner)
	
	No EP problem (applies equally to men and women; and not motivated by sexism [NOT like Loving] but is sexual orientation based. Also, gays can still get married as long as to someone of the opposite sex.) 


	Level of Scrutiny

	Romer-style RB (wants to show that even fails this test because knows other courts will look to this decision.)

	RB
	TRADITIONAL RB
	RB

	Gov’t Rationales
	1) Procreation
- MSC: We don’t look to whether OS couples will procreate. Marriage about companionship.

2) Child Rearing (optimal in 2-opposite-sex-parent household)
- MSC: BUT SS couples do have kids and this makes it harder for them to raise those kids. These children would BENEFIT if their SS parents could marry.

3) Conserving Resources (SS couples are rich and don’t need the benefits of marriage like OS couples do)
- MSC: There is no relationship between financial need and marriage. We allow wealthy and poor straight couples to marry.

	
	- The scientific jury is still out so we can’t really test the government’s rationales yet.

- Institutional Competence: For the Legislature NOT the courts to research and decide what is best
	Influenced by 1) and 2) in a slightly different way:

Accidental/responsible procreation argument: state has an interest in channeling straight’s accidental pregnancies into marriage (private welfare system). SS couples can accidentally procreate.

	Outcome
	Law fails more rigorous RB; SS couples must be allowed to MARRY (not DP or Civil Unions)

	Law survives (right to marry not infringed at all—Gays can still marry OS individuals.)

	Law survives traditional RB
	Law Survives; ok to restrict marriage to opposite-sex couples

	Impact
	Influential for courts coming out in favor of gay marriage
	Influential in adoption cases
	Influential in adoption cases
	Influential for courts coming out against gay marriage


- Hernandez v. Robles (NY)
· Heavily influenced by Cordy’s dissent from Goodridge
· Apply Traditional RB
· Buys the accidental/responsible procreation argument
· Marriage Restriction upheld
· Dissenting Judge says that there are enough marriage licenses to go around so “Conserving Resources” is a stupid argument—picked up on by Judge Walker in Perry

- In re Marriage Cases (Cal.)
· Interesting because here the fight is over terminology: Domestic Partnership v Marriage
· SDP
· Right at stake: Fundamental Right to Marry
· Triggers tangible benefits: parental rights, community property, tax filings, health insurance
· Triggers social benefits/significance: relationship afforded dignity, respect, and recognition
· EP
· Class: Marriage v. Domestic Partnership
· In reality though, boils down to Sexual orientation
· Note: Sex discrimination argument rejected because this is not about harm to women, and the discrimination is REALLY based on Sexual Orientation
· Level of Scrutiny
· STRICT 
· SO is a suspect class under CA constitution—similar to Kerrigan analysis with the real action at the political power factor
· FR triggered
· Governmental Interests:
· 1. Traditional Definition of Marriage
· 2. Will of the voters (they passed the statute saying marriage is only between a man and a woman)
· NOTE: NO procreation/child-rearing arguments because Cal. already lets SS couples adopt, foster, 2nd parent adopt, etc. So can’t make this argument in good faith
· Ultimately, law unconstitutional—these interests can’t withstand Strict Scrutiny—and gays must be allowed to MARRY






- Lewis v. Harris (NJ):
· SDP
· Framing of the Right: Right to marry a person of the same-sex
· Looking at the framing of the right based on “who” is asking for it
· Deeply Rooted in H&T: NO
· NO FR
· EP
· Class: gay couples v. straight couples
· Deprivation: Rights OF Marriage
· Even though NJ has Domestic Partnership Act giving same-sex couples many rights, still don’t have all the Tangible/intangible benefits associated with marriage (like in re marriage cases)
· Ignore Level of Scrutiny: NJ does a balancing
· Government Interests:
· Traditional Definition of Marriage
· Not enough for the inequality
· Holding: NJ Legislature can either:
· 1. Let gays marry, OR
· 2. create a separate scheme with exact same rights as marriage
· NJ Legislature opted for this option and created civil unions
· STILL an open question as to whether civil unions (separate scheme) is still unconstitutional (still unequal with marriage regime)

Types of Relationship Regimes for SS couples
· Marriage
· Massachusetts
· Civil Union
· ALL the rights and benefits of Marriage
· States: Vermont, Connecticut, New Jersey, New Hampshire
· Domestic Partnerships
· Traditionally: Less than all the rights and benefits of Marriage
· TREND: states keep adding on to the DP regimes so that it starts looking more like Civil Unions. 
· Example: In 2003, DP includes all the rights and benefits of marriage in California
· States: New Jersey, Maine, California, Oregon, Washington 
· Reciprocal Beneficiaries/Designated Beneficiaries
· Provides even less rights than DP
· RB—Hawaii
· DB—Colorado (includes SS and OS couples)



Religious Objectors to Same-Sex Marriage/Relationship
· Comes up when Legislatures need to allow for SS Marriage, Civil Unions, or Domestic Partnerships
· Problem of Balancing:
· We want to protect the 1st Amendment religious rights of objectors
· BUT we DON’T want to protect the asshole bigot who doesn’t have sincere religious beliefs
· Laycock’s Theory:
· People should be able to make religious objections EXCEPT when there is no other option.
· Example: Same-Sex Couple wants the Justice of the Peace to officiate their wedding. Only two Justices of the Peace in a tiny town in the middle of nowhere. Both religiously object. Justices of the Peace can’t religiously object because there is no one else to do it and it is unfairly burdening the SS Couple’s right.
· Problems 
· In reality this is impossible to administer. No one is there to say, ok now you have to officiate because there is no one else who can.
· Gives more rights to the religious objectors in large cities, than in small towns
· Get rid of Marriage (keep it religious), and only have civil unions

2. Federal Litigation

Defense of Marriage Act (DOMA)
· Section 2: Inter-state recognition of SS marriages/relationships not required
· Section 3: No federal recognition of SS marriage. Marriage only a legal union between one man and one woman; and spouse refers only to a person of the opposite sex who is a husband or wife.
· NeJaime: DOMA not necessary to prevent interstate recognition
· There is a Full Faith and Credit Clause Carve out for statutes (NOT judgments)
· States must recognize the JUDGMENTS from other states 
· Example: adoption is a judgment so State X can’t invalidate State Y’s same-sex parent adoption
· States don’t have to necessarily recognize laws of other states (conflict of laws issue)
· Example: Same-Sex Marriage is a right given by statute so State X can not recognize the marriage of couple from State Y.


When do States Recognize other State’s SS Relationships?
· Evasive Marriages (just go to a state to get married)
· Almost NEVER recognized
· You left our state to get around our strong public policy against gay marriage and now you want to come back and be recognized? NO
· Migratory Marriages (move to a new state after marriage in old state)
· Sometimes recognized
· Strong Public Policy against this?
· Distinguish between validity of marriage and incidents of marriage
· Visitor Marriages (visiting state with no Same-Sex Marriage)
· Should almost always be recognized but little case law
· Not trying to get around the state’s strong public policy—usually arises in the healthcare context
· Extraterritorial Marriages (judgment depends on SSM (e.g., property in the state) but no physical presence)
· almost always recognized

- Perry v. Schwarzenegger
· PROP 8 Marriage Litigation
· Federal SDP
· Framing of the Right: Right to Marry
· NOT Right to Same-Sex Marriage
· Fundamental?
· YES: irrespective of gender
· H&T Analysis: Shows how over time marriage has changed. Marriage no longer based on gender roles. M&F coverture system no longer exists  equality within marriage now important.
· Relies on Griswold, Loving, Turner, and Zablocki
· DP an inferior institution because the whole point was to not let SS couples marry
· Federal EP
· Sex
· Impact on SDP Analysis: Can’t give credence to Sex stereotypes and marriage has been more and more stripped of gender
· Relies on Sexual Orientation 
· Should be a Suspect Class
· Level of Scrutiny
· Strict: based on SDP and EP conclusions
· Rational Basis: standard applied
· Government Interests
· 1. Traditional Def of Marriage as between a man and a woman
· Walker: This actually harms men and women because it forces them into gender roles that society has rejected
· 2. Caution
· Walker: No need to be cautious. California was easily able to implement gay marriage after In re Marriage Cases
· 3. Promoting Opposite-Sex Parenting
· Walker: Studies show gay parents are irrelevant to children’s outcomes. Also the marriage restriction has nothing to do with parenting. Gays can already be parents under CA law.
· 4. Protecting Religious Objectors
· Walker: Prop 8 has no affect on 1st Amendment rights. Prop 8 has nothing to do with education (like the ads promoted). This is too attenuated
· 5. Treating Same-Sex Couples Differently/Flexibility
· Walker: Sees it as a stand in for Morality
· BUT NeJaime: Opposite-Sex Couples and Same-Sex couples ARE different for purposes of child-bearing. Legislatures and courts have had a hard time with reproductive technology rules because they are based on OS couples which don’t map on well to SS couples.
· 6. Catch all (Morality)
· Walker: This all boils down to MORALITY. And Lawrence says Morality alone is not enough. 
· Prop 8 unconstitutional


- Gill v. Office of Personnel Management (Mass DC)
· DOMA Litigation: DOMA violates EP because the Fed Gov won’t recognize Mass’s SS Marriages?
· Federal EP
· Class: Same-Sex Married Couples v. Opposite-Sex Married couples	
· Level of Scrutiny
· Rational Basis: Romer-style
· Government Interests
· Actual DOMA interests (Legislative History)
· 1. Procreation
· MDC: As Scalia pointed out in his Lawrence dissent, procreation has never been a prereq to marriage. We allow the elderly and sterile to marry
· 2. Traditional Definition of Marriage
· MDC: couples already married to same-sex partners so DOMA won’t encourage them to marry opposite-sex partners. DOMA doesn’t sexure opposite-sex marriage any  more than if the law wasn’t there
· 3. Morality
· MDC: Lawrence says this isn’t enough standing alone (and court knocks down all other reasons)
· 4. Scarce Resources
· MDC: Congress never did a financial analysis to see if actually preserving resources
· NOTE: under REAL RB, this would be enough and would not require a financial analysis
· New DOMA interests (litigation arguments) 
· 1. Preserve Status Quo (Fed definition of marriage as opposite sex)
· MDC: Actually upsetting the status quo. The status quo is to defer to state’s recognition of marriage. The status quo is NOT to have the federal government determing your marital status.
· 2. Incrementalism (Let states experiment and federal government can adjust later)
· MDC: Argument closely tied together and neither have normative content. They are just a MEANS not an ENDS.
· DOMA unconstitutional and violates EP

- Letter from AG Eric Holder
· Heightened Scrutiny for S.O-based classifications
· S.O = suspect or quasi-suspect class
· DOMA unconstitutional under heightened scrutiny
· Will still argue it survives under RB





















VII. 	Parents and Children
Main Issues
1. Custody
2. Adoption
3. Reproductive Technology
4. Claims by Non-Bio Parents

1. 	Custody
· Bio-Parent v. Bio-Parent
· Best Interest of the Child Standard
· Trial Court has LOTS of discretion
· Fact-intesive
· Ways Courts Take S.O. Into Account
· 1. Per Se Test: Being Gay automatically means NO custody
· 2. Nexus Test: S.O. considered to the extend it relates to parenting ability and/or child’s best interest (MAJORITY)
· 3. Not Relevant (CA)
· Arguments AGAINST Gay Parenting
· Kids will become gay
· Exposure to sex/sexual abuse
· Stigma
· Need dual gender role modeling
· HIV/AIDS
· Common Restrictions Placed on Gay Parent’s Custody
· Supervision (See less of this)
· Can’t bring partner around child
· No overnight visits with someone else
· No nonrelated adults can be around child except coworkers and clergy
· Can’t take child to gay places (pride parade, gay church, etc.)
· Compare Ex Parte J.M.F. and Jacoby v. Jacoby
· Different versions and applications of the nexus test
· JMF More like a per se rule
· Jacoby more gay friendly; S.O. doesn’t overshadow ALL the parenting skills
· Different understandings of S.O. and relationship to child








- Ex parte J.M.F.
· Facts: Mom is in a same-sex relationship. Originally she was closeted but then started living openly as gay and her partner lived with the mom and child. Mom’s partner acted like a stepmom to the child. Father objects because his daughter thinks girl can be with girls and Mom is passing down values that same-sex couples are ok. 
· Outcome: Dad gets custody; Mom doesn’t.
· Reasons: 
· State laws weigh against homosexuality
· Ban on same-sex marriage
· Sodomy criminalized (pre-Lawrence)
· Education requirement to teach the dangers of homosexuality from a public health perspective
· This nexus test seems to ASSUME detriment to a child if a parent is open

- Jacoby v. Jacoby
· Facts: Mom is in a same-sex relationship. Mom and children live with mom’s same-sex partner. Dad objects to Mom having custody. Mom was the primary caretaker during the marriage. Dad admits she was a great parent. Psychologist says Mom would be more likely to facilitate contact with noncustodial parent.
· Outcome: Remand; TC gave Dad custody without evidence that Mom’s S.O. harmed the children
· Reasons: 
· Dad admitted Mom a great parent; S.O. doesn’t overshadow all her parenting skills
· Rejects argument that kids will be exposed to stigma/discrimination
· Cites Palmore: Can’t give credence to private biases
· This nexus test more gay friendly; want actual evidence of harm to child.

2. 	Adoption
· Different Ways Gays are banned from adopting:
· 1. Explicit Ban on Gays (Florida)
· 2. Ban Same-Sex Couples (Mississippi, Oklahoma)
· 3. Ban Unmarried Couples (Virginia)
· 4. Ban Anyone in Cohabiting Unmarried Couple (Arkansas)
· Adoption v. Adoption + Foster Care
· Challenge to Bans
· Adult-Centered Claims (Lofton); Child-Centered Claims (Gill)
· State of Research RE: Gay Parenting (2004—Lofton; 2008—Gill)
· Reading of Lawrence




- Lofton v. Sec’y of the Dep’t of Children & Family Services (11th Cir)
Federal Litigation regarding FL adoption ban for gays. 
· SDP Claims
· Family Integrity
· Plaintiffs: The SC protects blood-related and adoptive families. We have the right to form a family and we are trying to form one through adoption. Also, we have been fostering these kids for years so we are already like a family
· 11th Cir: No expectation of permanency because the foster system is temporary and adoption is a privilege by the state
· Lawrence claim (private sexual intimacy)
· Plaintiffs: Law infringes on our Lawrence right because we can’t exercise our Lawrence right if we want to adopt
· 11th Cir: 
· The limiting language of Lawrence applies
· Lawrence not about formal recognition (plaintiffs want recognition of their gay families)
· Lawrence not about minors (this law is about adoption of children)
· AND, Lawrence was a criminal prohibition while adoption is a statutory privilege
· EP: sexual orientation (not suspect)
· Level of Scrutiny: Rational basis (court doesn’t employ Romer-style RB)
· Government Interests:
· Children with straight M/F parents who are married
· stability
· no public stigma
· good role models
· presence of M&W optimal for child development
· ACLU’s “improper fit” arguments
· State allows gays to be foster parents and legal guardians
· 11th Cir: but these aren’t permanent situations like adoption
· State allows unmarried straight singles to adopt (underinclusive)
· 11th Cir: But single straights are more likely to marry and are better role models for heterosexuality
· Barkett: Statute says NOTHING about marriage and empirically straight singles who adopt are LESS likely to get married. Also under the statute, we look at PRESENT not future circumstances.
· Some Gay people are good parents (underinclusive)
· 11th Cir: So what? Legislature can pick the optimal home for adopted kids; especially under RB. And they want gender rolemodeling.
· Barkett: A bunch of people are NOT categorically banned who should be (felons, child molestors, drug addicts). Also we care about good parenting, NOT that parents have the same experiences as their children (immigrant parents). Also NO state interest in developing children’s sexuality.
· 3,000+ children who will age out and likely never be adopted
· 11th Cir: That is ok because we want them to be in an optimal home, not just any home. It is ok for the state to delay to find them an optimal home.
· Barkett: BUT that doesn’t deal with the backlog reality. These kids age out of the system, NOT just delayed from getting an optimal home.
· Studies show gays and straights are equally good parents
· 11th Cir: There are studies that go the other way. And the positive studies are flawed. These studies are too new so it is reasonable for the legislature to wait and see if they are legitimate.
· Barkett: The state has no interest in saying kids shouldn’t grow up being tolerant.
· Law is consitutional

- In re Doe (Gill)
State action for FL adoption ban. 
· State Equal Protection Claims
· Adult’s EP Claim: discriminates based on S.O.
· Children’s EP Claim: adoption ban discriminates against children raised by Gays and Lesbians in the foster care system. Those raised by straight foster parents can be adopted by them. 
· Level of Scrutiny: RB
· Governmental Interests:
· Promotes well-being of children
· 1. Gays experience higher levels of stressors disadvantageous to children
· Stressors include: discrimination, alcohol and substance abuse, suicide attempts, relationship breakups
· 2. Adoptive homes that  minimize social stigma; and
· 3. Protection of societal moral interests of children
· Court’s Response
· Compares to Romer/Cleburne: this is just animus based on an irrelevant trait
· Morality is not a RB post-Lawrence
· The scientific jury isn’t out anymore (5 years post-Lofton); there is now a consensus that Gays and Lesbians are good parents.
· Law is unconstitutional
· Note: Appellate court affirms only on State EP claim

- Cole v. Arkansas Dep’t of Human Services
Arkansas statute bans unmarried people cohabiting from fostering or adopting (to get around equal protection issue and targeting gays issue) 	
· Federal Analysis
· SDP: Says NO FR Implicated
· EP: No suspect Class implicated
· Level of Scrutiny: RB (traditional)
· Gov’t interests: cohabiting environments, on average, facilitate poorer child performance outcomes and expose children to higher risks of abuse than do homes where the parents are married or single.
· CLAIMS FAIL (traditional RB and these are legit gov’t interests)
· State Analysis
· SDP
· Framing of the Right: “Private consensual, noncommercial acts of sexual intimacy between adults”
· AK Constitution provides greater  privacy rights than the federal constitution
· Fundamental: YES
· Level of Scrutiny: Strict
· Impermissibly burdens FR because if you choose to exercise your FR then you can’t adopt/foster. Forced to choose one or the other.
· CLAIM WINS
· EP
· Law is really targeted at gays because eventually OS couples can marry and adopt/foster while SS couples can’t.
· TC doesn’t like this pretext of the law.
· Note: AK SC affirmed on SDP FR to privacy grounds. Law is unconsitutional








3. 	Reproductive Technology
· What do we care about?
· Biology
· Conduct
· Contract
· Family Form
· Does it all boil down to INTENT?

- Thomas S v. Robin Y.
· Sperm Donor Case. Lesbian couple. 1 is bio-mom, the other is non-bio mom. Thomas S is sperm donor and friend. He wants a filiation order and visitation with child. 
· What Thomas Did do:
· visited with child after she turned 3ish 
· child knows he is her bio dad. 
· What Thomas Did NOT do:
· name is not on the birth certificate (argue this show he knew he had no rights)
· no financial support for child
· Majority: BIOLOGY TRUMPS and he gets the filiation order
· private welfare rationale: now we can have 3 people paying for the child.
· Dissent: Focuses more on conduct/intent than biology
· Doesn’t like Thomas (not her idea of a good parent/more like a family friend)

- K.M. v. E.G.
· Ova donation case. Lesbian couple. KM is ova donor; EG is gestational mom. Who is the mom?
· Biology: Both have biological connection
· Contract: 
· Yes a written contract because went to a medical center to do the procedure saying EG is mom and KM signed it. BUT KM agues there were a lot of things in the form K that didn’t apply to her (like anonymity) so thought that provision didn’t apply.
· Oral agreement is KM’s word against EG’s. KM says they agreed to be joint parents. EG says they agreed she would be the sole parent.
· Conduct:
· Told both sets of parents that they would be grandparents
· Couple got married
· Couple held themselves out as the child’s parents (and listed it on forms)
· Did NOT do a second parent adoption
· Majority: BOTH ARE MOMS
· Reads UPA as genderless

4. 	Claims by Non-Bio Parents
· Parental Rights for non-bio parents?
· Intent? (Compare V.C. v. M.J.B. with A.H. v. M.P.)
· Conduct? (Compare V.C. v. M.J.B. with A.H. v. M.P.)
· De facto parent/psychological parent
· Caretaking v. Breadwinning (A.H. v. M.P.)
· Custody for non-bio parent?
· Biology as Tie-breaker (V.C. v. M.J.B.)

	
	VC v. MJB (NJ)
	AH v. M.P. (Mass.)

	Facts
	Raising kid together; both caretaking
	Breadwinner (nonbio mom); Caretaker (bio mom)

	Intent
	Seems like intended to raise the child together
	Seems like intended to raise the child together

	De Facto Parenthood
	1. legal parent consented to parent-like relationship;
2. resided with child;
3. assumed obligations of parenthood by taking significant responsibility for child’s care, education, and development, including contributing toward child’s support ($).
4. sufficient length of time to create a bond
	1. participated in child’s life as member of child’s family;
2. resided with child; and
3. with legal parent’s consent, performed share of caretaking functions at least as great as legal parent

	P’s Contribution
	Both financial and caretaking
	Strictly Financial

	Result
	YES De Facto parent
But in the balancing, Bio parent’s rights weight heavier and trumps

DF parent only gets visitation (no custody)
	NOT De Facto Parent because no caretaking (“just” a breadwinner)

Note: P had adoption paper work and never did it. Could have formalized her parental rights.
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