Family Law
Constitutional Analysis:

1. Substantive Due Process


A. Frame the Right

- Broad construction: more likely to cover the issue at stake (but be careful of getting too broad)



- Narrow construction: more likely not to be a fundamental right


B. Is the Right Fundamental?



- History and tradition

* Government historically has acknowledged and facilitated the right; OR

* Government historically has not restricted it



- Catalogue of Rights: (all under Privacy/Liberty)




* sexual privacy/liberty (Griswold, Eisenstadt, Lawrence)

* Reproductive/ procreative privacy (Griswold, Eisenstadt, Roe, Casey)

* Parental rights/family rights (Meyer, Pierce, Prince, Yoder, LaFleur, Moore)

* Right to marry (Loving, Zablocki, Turner, Perry)

C. Is the Right infringed?


D. Level of Scrutiny

Remember: in Family Law context, the SC often does a balancing


- Strict: Fundamental Rights
* Compelling government interest; law narrowly tailored to further those interests

- Intermediate/heightened/flexible/Balancing (b/c Family law context) (Meyer/Pierce, Lawrence, Casey, LaFleur, Moore)
* Substantial government interest, relationship b/w ends and means



- Rational Basis: Not Fundamental Rights
* Legitimate Government interests; law rationally related to those interests (morality alone not enough in RB)
* Rational Basis plus?? (Moreno/Cleburne)

2. Equal Protection


A. Classification



- Suspect: race, national origin, religion



- Quasi-Suspect: sex/gender, illegitimacy

- Not suspect: everything else (including disability, marital status relative/nonrelative)




* Pregnancy? 



* Sexual Orientation?




* arguably both can be cast as sex discrimination


B. Level of Scrutiny



- Strict: suspect class


- Intermediate: quasi-suspect class


- Rational Basis (plus?): not suspect
I. Family and the Constitution


1. Right to Individual Privacy

- Shift from focus on marital privacy (Griswold) to individual privacy (Eisenstadt)

- Traditionally focused on an individual’s privacy to decide how to form their family (whether to have a child)

* Griswold: State statute outlaws contraception use. SC finds law is unconstitutional. Finds there are zones of privacy (prenumbras) exuding from the constitutional amendments. Finds marital privacy to be extremely important (what society hangs its hook on). The Government cannot go into married people’s homes and look to see what’s on the night stand. 
* Eisenstadt: State statute outlaws contraception use for single people. Equal Protection violation because there is no rational basis to distinguish between married and unmarried people. Also finds there is a fundamental right, extending Griswold, to also protect the privacy of the individual to decide whether to have a child.

* Roe: see below

- BUT recent trend to move to privacy beyond just decision regarding whether to have children.
* Lawrence: Texas anti-sodomy statute only applies to homosexual oral or anal sex. Kennedy frames the right broadly: LIBERTY, the freedom to decide how to live your own life and choose your own relationship. Marriage not just about sex. Rejects morality as a basis for the law.
- Problems: 
* Unclear if a FR here; 
* Unclear what level of scrutiny was applied (maybe more of a balancing)
* Kennedy’s Disclaimer: This case doesn’t involve minors; persons who may be injured, coerced, or where consent is difficult to refuse; public conduct, prostitution, or whether government must formally recognize homosexual relationships.



2. Right to an abortion



Adults

- Falls within right to Privacy

- Note an absolute right: “Undue Burden” standard (still form of heightened scrutiny)
* Undue Burden: court cannot place an undue burden on the woman’s right to get an abortion (Casey) 
- Look to see if a substantial amount of women would be deterred from getting an abortion due to the restriction

* Roe: Texas ban on abortion. SC finds unconstitutional because invades the right to privacy on whether to have a child (Eisenstadt). Use a history and traditions analysis to find that criminalization of abortion is a recent trend. SC notes however, that the state has an interest in the potential for life, and to regulate to ensure safe medical procedures.




- Restrictions on Abortion





* Spousal Permission: Unconstitutional (Danforth)

* Spousal Notification: Unconstitutional because a de facto spousal permission (Casey)




Minors
- Still a right but can be much more restricted because minors have less rights

- Parental Consent Rule: Statute can require parental consent for a minor to get an abortion BUT must have an exception for judicial bypass (and health of the mother).

* Judicial Bypass: Often judge decides if in the best interest of the minor OR if the minor is mature enough to make the decision on her own

- Problem: Minors terrified of courts and judges, and judge bias may influence his decision

- Can’t limit judicial bypass petition to one time (Taft) because facts change and puts an undue burden on the minor seeking an abortion
3. Parental Rights (right to raise and nurture your children)



- Encompasses right to control your children’s education

* Meyer: State statute banning German classes before 8th grade (Anti-German sentiment post WWI). SC finds unconstitutional as parents should control the education of their children.

* Pierce: State statute prohibiting private school. SC finds unconstitutional as parents should be able to direct their children’s education. This statute prevents them from doing so.

* Yoder: State statute mandating public or private school education for kids until age 16. Amish families don’t send their kids to school past eight grade because of religious objections to high school education as teaching contrary morals and also the Amish educate the children to learn to be self-sufficient within the amish community. SC finds that this infringed on the parental right to raise their children. 
-Dissent: Child-Centered Focus-children should be allowed to find their own destiny

-Note: We don’t let fundamentalist Mormans get a cop out, but probably because as a matter of policy we like the Amish would contribute to society, aren’t on public welfare, and form socially acceptable family units.




- BUT state can still intervene in the parent-child relationship

* Prince: Mom has legal custody over niece. Mom has niece hand out Jehovah’s Witness pamphlets. Mom prosecuted under state statute prohibiting child labor. Court finds that her right to bring up the child how she wants (under the tenets and practices of their faith) is not violated as the state has a strong interest in preventing child labor.

- AND State may terminate parental rights but must use at least “clear and convincing evidence” standard


* High burden for state and we should err on the side of allowing parents to keep their kids


II. Getting Married


B. Constitutional Limits
· Right to Marry

· “Marriage is one of the ‘basic civil rights of man,’ fundamental to our very existence and survival.” Loving
· No racial restrictions

· Loving: VA statute says whites can’t marry nonwhites. VA claims that his applies equally to all races. Court says still about race so Strict scrutiny (NOT RB). Court only finds white supremacy as the Governmental interest which is not compelling or even legitimate. Law unconstitutional.

· No blocks to marriage for failure to pay child support

· Zablocki: WI statute withhold permission to marry if outstanding child support payments and if child is public charge. SC says this restriction on marriage is unconstitutional. Not tailored because the statute doesn’t ensure that the dad actually pays the child support. He just can’t get married (and likely still doesn’t pay the child support).

· Requiring Superintendant’s permission for inmate to marry Not OK

· Turner: MO requires superintendant’s permission for inmate to marry and approval can only been given whent there is a compelling reason (e.g., pregnancy or birth of illegitimate child). SC says that marriage still protected in prison. State reasons are for security and rehabilitation. SC says these are overbroad. Engages in balancing, not really SS test.

· No Right to Same Sex Marriage (For Now)
· DOMA: Defense of Marriage Act

· Other states don’t have to recognize same sex relationships
· Federal Government does not have to recognize same sex relationships

· Different same sex Relationships

· Reciprocal Beneficiaries 

· Domestic Partnerships (CA)

· Civil Unions (VT)

· Marriage (MA)

· In Re Marriage Cases (under CAL law): Is there a problem giving same sex couples all the rights of a married couple but calling them a DP (not allowing them to be married)
· Claim 1 (SDP) Cal. SC framing of the Sub. DP Right: Fundamental right to marry

· NOT fundamental right to same sex marriage

· Marriage as a core of substantive rights:

· Opportunity to establish and officially recognized and protected family

· Right to have dignity and respect equally with other families

· autonomy to choose who you want to share your life with

· Calling it DP and not allowing “marriage” potentially infringes FR

· Claim 2 (EP): Sexual Orientation is a Suspect Class so SS (and b/c in Claim 1 a FR)

· Cal’s Gov Interest: Traditional Definition of Marriage

· Hard for AG to argue because CA allows gays to do everything else that straights can (e.g., adopt, foster, community property)

· Thus UNCONSTITUTIONAL

· Perry (Federal law): Prop 8 law constitutional?
· Claim 1 (SDP): Right framed as right to marry

· comparison to Loving, not a FR to interracial marriage, just a FR to marry

· Prop 8 can distinguish from Loving because in CA, not criminalizing same sex marriage and in Loving there is still natural procreation.

· Claim 2 (EP): 

· Class: Sex AND Sexual Orientation (a suspect class)

· Level of Scrutiny: Judge Walker says it should be SS but applies RB (worry about getting overturned on appeal)

· Gov. Interests (Note Prop 8 and NOT CA put these forth)

· Incrementalism

· Flexibility

· Protecting Objectors

· Traditional Definition of Marriage

· Procreation/Childrearing

· Morality

· Judge Walker argues it all boils down to moral disapproval which is not a legitimate state interest per Lawrence. (applies the Romer RB)


C. Restrictions allowed on the Right to Marry 

Note all pose Problems with EP and SDP (especially Post-Lawrence)
· Incest

· Government Interest:
· Genetic Issues arising from incest
· Children/age/vulnerability (Kennedy in Lawrence)
· Stigma (but see Palmore: we don’t give private biases the force of law)
· Do these all boil down to morality?
· Post-Lawrence: lots of incest challenges but non are successful b/c courts say no SS since no FR to marry your sister.
· Bigamy (Polygamy)

· Government Interests
· keeping traditional family unit

· Protecting minors (statutory rape and child abuse)

· Preventing subordination and exploitation of women
· Free Exercise Claims: Utah SC in Holm says no infringement on Holm’s free exercise of religion right because there is no discriminatory purpose in the law. It targets religious and nonreligious polygamous relationships
· But aren’t they targeting the Mormons??
· Post-Lawrence Claim: Holm argues that law infringes on his right to sexual privacy/liberty. Utah SC says Lawrence N/A because Kennedy said it wasn’t about public conduct. Marriage is public conduct.
· Note: Kennedy was likely talking about public sex
· Dissent thinks there is a valid Lawrence claim
· Age

· Minors do NOT have a FR to marry
· State can require parental consent and judicial authorization
· State of Mind (Fraud & Duress)

· often arises in annulment
· Fraud: Party must show that the fraud was 1) material; 2) goes to the essentials of marriage (sex & kids?); and 3) but for the fraud, spouse would have not married.
· High Threshold 
· Blair: H claims fraud. H says he only married W because she told him that the kid was his. W lied. Court rejects this argument because H formed a family with her, continued to have kids, and adopted other kids.
III. Being Married


A. Roles and Responsibilities in Marriage
· States promote marriage but should we?
· Evolution to more egalitarian view of marriage
· Problem of the Second Shift for working mothers 
· Property Divisions
· Common Law: roots in Coverture System (woman has no independent identity)
· Property owned separately
· belongs to spouse who acquired it
· unless designated otherwise (e.g., tenancy by the entirety)
· Community Property
· Property Owned Jointly 
· Present, undivided one-half interest
· 9 states, including CA (& applies to DPs)
· Family Names

· No FR to “give a child a surname with which the child has no legally established parental connection”
· Henne: NE law says that married women can use their surname, father’s surname, hyphenated surname. Unmarried women can only use the father’s surname with father’s written consent.  Constitutional challenge by married woman who wants her lovers/fathers last name on the birth certificate, and a woman who wants to pick a random surname. Court upholds the law.
· Right at stake: Court frames narrowly: right to name your kid a random last night. (could have framed it right to parent your child, or right to privacy)
· A FR? NO, court says it isn’t deeply rooted in history and tradition. Using the woman’s husband’s surname is. 
· Scrutiny: RB
· State Interests: 
· Promoting welfare of children (Arguably, married woman’s child has an interest in having the biological dad’s name)
· Ensure names are not appropriated for improper purposes (Ex. Fraud: I am a Vanderbilt.)
· Inexpensive and Efficient recordkeeping

Alienation of Affection/Criminal Conversation
· Possible Lawrence Issue which said no criminalizing consensual sex between adults (but in Lawrence, two men weren’t married)


D. Employment and Balancing Family and Work
· Prohibitions on Adverse Treatment in Employment
· Pregnancy and the Workplace

· Right to bear and beget children (Family-based rights) under Griswold/Eisenstadt/Roe

· LaFleur: Found that a school’s pregnancy policy for teachers (notice to school when pregnant and automatic termination 4-5 months before delivery) infringed on their right to bear and beget children. Even though SS should apply court seems to use RB language. Gov. interests were 1) maintain continuity (legit reason, school needs to find a sub.); 2) physical health (being pregnant doesn’t always mean unhealthy); 3) administrative convenience (never good enough to infringe on a FR); 4) save teachers from embarrassment (Sex stereotyping). Court says there is a problem with the FIT. Continuity could be preserved by allowing them to teach until the end of the semester instead of forcing termination at 4-5 months; and overinclusive-need individual determinations.

·  Notice Policy: OK

· Automatic Termination: NOT OK

· Note from Doctor: OK (potential invasion of privacy)

· 3 Months until baby born when can be reinstated: NOT OK
· For equal protection, Pregnancy is not sex discrimination (Geduldig)

· Pregnancy Discrimination Act (PDA); amended Title VII

· “because of sex” or “on the basis of sex” means, but not limited too, because of or on the basis of pregnancy, childbirth, or related medical conditions; and women affected by pregnancy childbirth, or related medical conditions shall be treated the same for all employment-related purposes… as other persons not so affected but similar in their ability or inability to work

· Basically, treat pregnant women how you would treat other disabled employees

· Floor, not a ceiling. Can give pregnant women more protection

· Guerrera: CA law goes beyond PDA and gives more rights to pregnant employees by requiring reinstatement. Employers say this is preempted by Title VII and PDA, which says they just must treat pregnant women the same as other disabled workers. Majority disagrees-purpose of PDA was to protect pregnant women and CA is protecting them more, which is fine.
· Breastfeeding (outside scope of PDA)
· 5th Cir classifies as right to nurture/parent your child which fits in with marriage and procreation
· Dike: “School won’t let me breastfeed so I was forced to take unpaid leave.” TC dismissed suit for being frivolous. 5th Cir. frames as above right, NOT the right to breastfeed your child so strict scrutiny.  Government Interest: No disruption; no distraction for the teacher; liability for accidents (not equipped for infants). 5th Cir. remands to decide if policy fits with SS. 

IV. Realities of Contemporary Families

A. Constitutional Limits on Family
· Moreno: Food Stamps Act limits food stamps to households (formed with related individuals). Functional Definition. P’s denied food stamps because there were unrelated members in the household. P’s could get the food stamps if kick out the unrelated members. Court applies EQUAL PROTECTION.
· Class: Related persons vs. Unrelated Persons
· Scrutiny: Rational Basis
· Government Interests: 
· Limiting Fraud
· SC: There are other antifraud measures in the Food Stamps Act and there is no good connection to see how an unrelated household leads to fraud
· Pretext (real reason is to punish hippie communes
· SC: “a bare congressional desire to harm a politically unpopular group cannot constitute a legitimate governmental interest.”
· Start of the RB plus analysis, court looking into reasons why Congress passed the legislation
· Morality (Gov. originally argued this to DC but dropped it on appeal.
· SC: This would not have been a good argument.
· Potential SDP claim: Douglas concurrence says a violation of right of freedom of associate, but seems to view it as intimate association like right to marriage and parental rights
· PROBLEM: a very mushy concept
· City of Cleburne: SC takes RB plus route again. Looked into a city denial of an exemption from local ordinance to allow a home for the mentally retarded. SC said that the reason it was denied was for irrational prejudice against a politically unpopular group which is not allowed under RB.
· Village of Belle Terre: one year post-Moreno. Zoning for single-family dwelling. Family consists of formal definition and function for cohabiting couples. 6 college students challenge under SDP because they are unrelated and want to live together. SC UPHELD zoning ordinance.
· Potential Right at Stake: 
· Right to decide who to live with
· Right to form a family (hard for college kids to argue)
· Right to Associate (Douglas in Moreno)
· Right to travel (what college kids depended on)
· Classification: Related vs. Unrelated
· Level of Scrutiny: RB
· Government Interests:
· Alleviate  “urban problems”: noise, extra cars, preserve lifestyle of neighborhood and family values 
· SC: says legitimate for RB 
· Moore: Criminal regulation in Cleveland limits to single-family dwellings. P is a grandmother. Her son, her grandson from her son, and her grandson  from her dead daughter all live with her. This violated the statute because of the grandson from her dead daughter. Grandmother jailed. 
· Distinguished from Belle Terre because here we have related individuals
· Right at stake: Right to family privacy; Parental Rights
· History and Tradition: Majority says yes, people lived with extended families (immigrant culture)
· Dissent argues: NO all parental rights are articulated within the nuclear family.
· Level of Scrutiny: Should be SS because a FR, but court doesn’t use precise SS. Does apply heightened scrutiny.
· Government Interests:

· Alleviate “urban problems” (like in Belle Terre) 
· SC: not a good enough reason to infringe on FR right. Here, all the members ARE blood-related. The ordinance is slicing into the family itself. We want to encourage grandmothers to take care of their grandkids instead of allowing them to go into public welfare.
· UNCONSTITUTIONAL


B. Cohabitation (Lawrence Issues)
· General consensus that Lawrence strikes these down
· Shahar: Pre-Lawrence. Offer by Georgia’s AG to Shahar revoked after found out she was in a gay marriage. Shahar had a “Jewish, lesbian-feminist, outdoor wedding.” Government employer: overturns Dike somewhat, b/c applies a balancing test (were AG’s actions reasonable) and not straight SS. 
· Government’s Interests:

· Objectivity (this office did Bowers v. Hardwick)
· Trust of the Public
· Questionable Judgment
· Administrative ease (don’t want to have to worry about what cases Shahar gets)
· Shahar’s Interests:

· Job
· Ability to live openly (identity)
· Relationship
· 11th Cir says AG’s actions were reasonable. 
· EP Claim under Romer as a last ditch effort
· Court distinguishes because Romer was about status (just being gay); while here it is about conduct (having gay sex)
· Problem: is this a meaningful distinction??
· Also Romer not an employment case
· Post-Lawrence: come out the same way?
· Likely yes, b/c courts distinguish private and public conduct. Here, Shahar made her gay marriage public by listing it on the form. 

C. Parent’s and Children’s Rights in Nonmarital Families
· Clark: Mom goes after child’s dad for child support payments and seeks to establish paternity. However, PA law has a 6 year statute of limitations to establish paternity and collect on child support for illegitimate children. Legitimate children can seek child support at any time. In between the trial court and supreme court decision, Congress changed federal law so that statute of limitations is 18 years, which PA adopted to get federal funding.  Equal protection suit
· Class: legitimate children v. illegitimate children
· Level of Scrutiny: Intermediate “substantially related to an important government objective”
· Government Interests: Avoiding Litigation of stale or fraudulent claims (Yes important)
· Substantially related: NO, b/c the 6 years seems arbitrary because P just adopted the 18 year statute of limitations and allows paternity testing later for inheritance purposes.
· Stanley: Under Illinois law, unwed fathers are presumed to be unfit parents and kids go into the state’s custody. Stanley challenges under equal protection and procedural due process.
· Classification: unwed fathers v. unwed mothers and married fathers
· Not sex-based because fathers on both side of the equations
· PDP claim: No hearing before deprivation of SDP (parental rights) whereas all other parents would get a hearing
· Level of Scrutiny: RB b/c not a suspect class but court appears to be applying the intermediate balancing because of the family law context and the PDP claim
· Government Interest: Protection of neglected children; administrative convenience
· FIT: SC says overbroad because the purpose of the law is undermined in cases where the unwed father is a fit parent and children are taken away from a home with a loving/nurturing dad
· Michael H.: Michael H., biological father, wants to establish that he is child’s father.  Mom was married to Gerald D. Child born from mom’s affair with the Michael H. CA has a presumption that child of the marriage. Michael H. argues his parental rights are being denied.
· Right at Stake:

· Broad: parental rights
· Narrow: (HOW SC FRAMES)

· unmarried biological father’s parental rights
· adulterous natural father’s parental rights
· natural father’s relationship with a whose mother is married to another man
· Fundamental?
· H&T
· Unitary, marital family (Scalia, plurality)
· We love the in tact family, we hate adulterous natural fathers
· Parenthood generally (Brennan, dissent)
· Holding: Because there is not fundamental right for an adulterous father to lay claim to a child, Michael H. is out of luck.  

D. Adoption
· Lofton: 11th Cir. FL adoption ban for gays. 
· SDP rights?

· Family Integrity
· Parental Rights
· Lawrence claim (sexual privacy)
· Fundamental right? 11th Cir says no
· No expectation to a family because the foster system is temporary and adoption is a privilege by the state
· because adoption is public recognition where Lawrence is about private conduct
· and this is about children and Lawrence said it wasn’t about minors
· EP: sexual orientation (not suspect)
· Level of Scrutiny: rational basis (court doesn’t employ RB plus)
· Government Interests:

· Children with straight M/F parents who are married
· stability
· no public stigma
· good role modesl
· presence of M&W optimal for child development
· ACLU’s “improper fit” arguments

· State allows gays to be foster parents and legal guardians
· 11th Cir: but these aren’t permanent situations like adoption
· State allows unmarried singles to adopt
· 11th cir: but they have a change to marry opposite sex partners and give the children an optimal home while gays can’t
· 3,000+ children who will age out and likely never be adopted
· 11th Cir: That is ok because we want them to be in an optimal home
· Studies show gays and straights are equally good parents
· 11th Cir: These studies are too new so it is reasonable for the legislature to wait and see if they are legitimate
· LAW IS CONSTITUTIONAL
· In re Doe (Gill): State action for FL adoption ban. TC grants gay adoption and discredits states expert testimony. 
· TC Judge Analysis: 

· Parents EP: violation because singles out gays without a rational basis
· Childrens EP: violation because children placed with a gay foster parent are denied the primary permanency option available to children placed with straight foster parents
· Childrens SDP and statutory right to permanency: 

·  FR to be free from undue restraint (foster care a restraint)
· permanency interest in adoptive home and this ban infringes on that interest
· Appellate Court Analysis:

· Parents EP: Affirm. No RB because the categorical ban seems anti-gay and it is overbroad. Doesn’t fit with the statute’s purpose. Rely and expert testimony and says it is relevant, unlike in Loftin.
· applies RB plus
· Rejects all the children’s claims

· Cole: Arkansas statute bans unmarried people cohabiting from fostering or adopting (to get around equal protection issue and targeting gays issue). 

· SDP:

· Family Integrity
· Parental rights
· Lawrence claim
· State law privacy claim
· Gov. Interest: cohabiting households not as stable and worse for children (research does show)-legitimate (best interest of the child)
· BUT Judge says that the state constitution provides greater privacy rights than the federal constution and people should not have to chose between sex or parenting 
· So FR
· Strict Scrutiny—Law overbroad and unconstitutional
V.  Divorce


B. Fault Based Divorce and Defenses
· Adultery: Potentially violates Lawrence

C. No-Fault Divorce; Access to Divorce
· Boddie: Connecticut law requires a fee of $60 to get divorced. Stipulated fact that P’s can’t afford the fee. P’s claim this violates their Procedural Due Process Right. There is no other way for them to get a divorce other than through the court system. Without a divorce decree, they can’t get remarried (infringes on FR to marriage).
· Governments Interest:

· Prevent Frivolous Litigation
· Fees allocate scarce resources
· Balances D’s right to notice and P’s right to access
· Holding: Violates right
· LIMITED: Only unconstitutional to those class of P’s that when paying a fee is an actual bar to the court (can still charge everyone else)
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