I. [bookmark: _GoBack]PROFESSIONALISM
a. Profession = A group pursuing a learned art as a common calling in the spirit of public service- no less a public service because it may incidentally be a means of livelihood. Pursuit of the learned art in the spirit of public purpose is the primary purpose 
b. Elements of a profession
i. Practice requires substantial intellectual training and the use of complex judgments
ii. Clients must trust those they consult, since they can’t adequately evaluate the quality of the professional’s work
iii. Self-interest is sublimated to the client’s interest and the public good
iv. It’s self regulating 
c. Rules Dealing with Professionalism 
i. Pro Bono- issues (1) work that generates publicity & large scale impact v. doesn’t; (2) work quality. Should be things lawyer is uniquely qualified to do. 
ii. MR 6.1
1. Every lawyer as a responsibility to ASPIRE to render 50 hours of pro bono service a year
a. To persons of limited means
b. Charitable, religious, community, governmental and educational organizations
2. Provide any additional services by
a. Delivery of legal services at no fee, or substantially less than what they are worth if they would significantly deplete the organizations resources
b. Delivery of services to people of limited means
c. Or participation in activities for improving the law
d. Voluntary financial support to organizations that provide legal services to persons of limited means.
iii. No mandatory pro bono rule in CA.
iv. MR 6.2
1. A lawyer should not avoid appointment by a tribunal except for good cause
a. Rep’ing a client likely to result in a violation of the Rules or a law
b. Rep’ing client is likely to result in an unreasonable financial burden to the lawyer
c. Client or the cause is so repugnant that it would impair the lawyer’s ability to represent client’s interests. 
v. Cal 2-400
1. A member shall not unlawfully discriminate or knowingly acquiesce on the basis of race, national origin, sex, sexual orientation, religion, age, or disability
a. In hiring/firing an employee
b. Or accepting or terminating representation of any client 
vi. MR 8.4 Comment 3
1. if you say/do something discriminatory when you’re representing a client and in doing so are prejudicial to the administration of justice, this is misconduct.
d. Rules
i. Nation-wide – Model Rules
ii. CA – has NOT adopted MR.  Instead have Rules of Prof. Conduct & Cal Bus & Prof Code
iii. Other sources of reg – criminal, tort, K, evidence, Civ Pro, Const (1A)
e. Misconduct
i. MR 8.4 It is misconduct to (old Disciplinary Rule (DR) 1-102)
1. Violate or attempt to violate the rules of professionalism
2. Commit a criminal act that reflects adversely on the lawyers honesty, trustworthiness or fitness of a lawyer in other respects 
3. Engage in conduct that involves dishonesty and fraud 
4. Engage in conduct that is prejudicial to the administration of justice
a. ex: lawyer doing something that makes it seem like it is no longer a fair system; Scalia going to Tea Party caucus
5. State or imply an ability to influence improperly an agency 
6. Achieve results because of a violation of the Rules or the law
7. Knowingly assist a judge in conduct that is in violation of the law
ii. Cal B&P 6102(c)- specific intent to deceive, defraud, steal, moral turpitude
f. Disciplinary Authority/ Choice of law
i. MR 8.5(a)-Disciplinary Authority
1. You are subject to disciplinary auth in the jdx you are admitted, regardless of where the conduct occurs
2. Lawyer not accepted in this jdx is also subject to the disciplinary auth of the jdx if the lawyer provides or offers to provide services here
3. Lawyer can be subject to double disciplinary actions of both the jdx he is in, and the one he is admitted for the same conduct. 
ii. MR 8.5(b)- Choice of Law
1. If the conduct relates to an action currently before a tribunal, the law of that tribunal will apply, unless the laws of that tribunal say otherwise
2. For any other conduct that violates the rules, either the rules of where the conduct occurred, or where the conduct had its predominant effect will apply   
a. Designed for the lawyer who is licensed to practice in multiple jurisdictions. If one set of rules conflicts with the other, this allows the lawyer to apply the rules that ethically allowed him to act. Also, this broadens the scope and adds the affected area from the lawyers conduct. 
3. A lawyer is not subject to discipline if the conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believed the predominant effect of the lawyers conduct will occur. 
a. A lawyer shall be subject to the rules of the jurisdiction in which the lawyer’s conduct occurred, or if the predominant effect of the conduct is in another jurisdiction, those rules apply
g. Discipline/Sanctions
i. Levels of Discipline
1. Probation 
2. Private Reproval- in CA can do member search on CBA site & private rep will come up
3. Public Reproval- public record of discipline (so public will be on notice).
4. Suspension- usually btw 6 months & 3 yrs. Have to reapply & show rehabilitation. In most states can’t practice as paralegal during suspension
5. Disbarment - not permanent. In most states can reapply after 3 years. Must show rehabilitation
6. 2 biggest violations-(1) money- commingling of funds; (2) competence
ii. Ethics opinions – NOT binding, guidance
iii. Reciprocal Discipline
1. Reciprocity of advantage-if state hands down sanction, other state can (1) do nothing; (2) lesser punishment; (3) harsher punishment
2. Same bodies that hand down rules do investigation & adjudication. CA Sup Ct has ultimate authority – adopt rules & responsible for judgments. Sup Ct delegated to CA Bar
iv. Cal B&P 6077
1. Board of Governors has powers to discipline for willful breach of these rules and the rules, upon adoption by Sup Ct of CA are binding on all members 
2. After a hearing for any causes set forth in the laws of CA that warrant discipline, the board can recommend to the Supreme Court the type of discipline they want 
a. Willful breach: public/private reproval, or 3-year suspension
b. Pub/priv. reprovals don’t have to be recommended to SC (Cal B&P 6078)
c. Disbarment or suspensions must be recommended to SC (Cal B&P 6078)
v. The board may pass upon all petitions for reinstatement (Cal B&P 6078)
vi. Cal B&P 6102(c)- If you’re convicted of a felony & a specific element of offense is the intent to deceive, defraud, steal, or make a false statement, or moral turpitude, the Supreme Court can summarily disbar you.  
1. Moral turpitude - Conduct that is considered contrary to community standards of justice, honesty or good morals.
h. Instatement or Reinstatement to the bar
i. Bar Exam-about ½ states require go to ABA accredited. CA DOESN’T – has own standards of accredidation
ii. MR 8.1 – Bar Admission & Disciplinary Matters
1. An applicant for admission to the bar shall not:
a. Knowingly lie about a material fact
b. If you know about a mistake you made on the bar application, you must tell the bar about it, and if they lawfully ask you for information, you need to tell them. 
c. (None of this applies to info protected in MR 1.6-confidential info)
iii. Hamm Factors – no per se rule against admitting murderers to bar (probably per se in practice – no murderer has ever been admitted. Concerned w/ Hamm’s (1) effect of prior murder; (2) issues of lack of candor during process. Factors to consider:
1. Age, experience, and sophistication at time conduct occurred 
2. How recent
3. Reliability of info re: conduct
4. Seriousness of conduct
5. Consideration by applicant to laws, rules, and responsibilities at time of conduct
6. Factors underlying conduct
7. Cumulative effect of conduct
8. Evidence of rehabilitation
9. Applicants positive social contributions since the conduct
10. Applicant’s candor in admissions process
11. Materiality of any omissions or misrepresentations
iv. Ability to practice w/o being admitted
1. Pro hac vice - Allowed by the court who has not been admitted in that jurisdiction to litigate in a particular case in that jurisdiction. Must retain local counsel.
2. Reciprocity - Admission into the bar if state has agreement with another state regarding the free flow of attorneys from one state to another
a. May involve an abridged version of the bar, or requisite numbers on multi state or MPRE
b. California does not have reciprocity 
3. ABA pushes for states to only allow bar admissions to grads of ABA-accredited schools
a. California doesn't; you don't need to graduate from an ABA-accredited school to be a member of the Ca. bar.
i. Unauthorized Practice of Law 
i. Non-lawyer, lawyer in state A practicing in state B; you’re inactive or disbarred
ii. MR 5.5(a)
1. A lawyer shall not practice in a jdx in violation of the regulation of the legal profession in that jdx, or assist another in doing so
iii. MR 5.5(b)(1)-(2)
1. If you aren’t admitted to a jdx’s bar, then you can’t (1) establish an office or systematic/continuous presence (unless otherwise authorized), OR (2) represent that you are admitted to practice in this jdx.
iv. Definitions of UPL
1. FL:  UPL if you aren’t a member of the bar and you provide:
a. Advice/services that affect important rts of a person
b. And reasonable protection of those rts/prop require that the person giving advice/services have more legal skill/knowledge than the average citizen
c. Brumbaugh-woman preparing court docs for  uncontested divorces. Gave advice on how to fill out forms, where to file etc. Tension btw professionalism & monopoly. During time states going to no-fault divorce. Can rep self pro se & assume risk. Court says:
i. non-UPL- generic material to general public/sample legal forms; secretarial services-typing up info that’s already given 
ii. UPL- no advice on remedies, no q&a prep of forms, no ?s about filing
iii. Court says: she’s UPL. Can type up form but can’t correct errors & omissions
iv. Rationale: protect public by ensuring licensed profs who aid are regulated & subject to disciplined
2. OLD AZ: those acts whether performed in court or in the law office, which lawyers customarily have carried on from day to day through the centuries 
3. NEW AZ (much more specific):  providing legal advice or services to or for another by:
a. Preparing any document that will affect or secure legal rights
b. Preparing or expressing legal opinions 
c. Rep’ing another in a judicial, quasi-judicial, or administrative proceeding of ADR
d. Preparing any doc through any medium for filing in court/admin. agency/tribunal
e. Negotiating legal rights or responsibilities for a person or entity 
4. GA:
a. Representing litigants in court and prepping pleadings and other papers incident to any action or special proceeding in any court or other judicial body
b. Conveyancing 
c. Prep of opinion as to the validity or invalidity of titles to real or personal property 
d. Giving of any legal advice
e. And any action taken for others in any matter connection with the law 
v. Practicing in another state as an attorney
1. Cal B&P 6125
a. No person shall practice law in Cal. UNLESS the person is an ACTIVE member of the state bar
b. Birbrower- rep’ed CA co in arbitration but attys weren’t members of CA Bar. Client sues BB for malpractice claiming bc they weren’t licensed K void & no fees.
c. Birbrower Test: whether the unlicensed lawyer engaged in sufficient activities in the state, or created a continuing relationship with the CA client that included legal duties and obligations (so as to violate Cal B&P 6125?)
i. Was this the practice of law?
1. Cal. Case law re: “practice of law”
a. Doing/performing services in a court in any matter.
b. Legal advice and legal instrument and contract prep
ii. Was this the practice of law in Cal.?
1. Engaged in sufficient activities in the state OR
2. Created a continuing relationship w/ the Cal. Client that included legal duties and obligations.
3. *doesn’t have to be in CA to engage in UPL.
d. Cal. Legislature now allows lawyers admitted in other states to rep clients in arbitration in Cal. Rest of opinion good law in Cal.
2. MJP- Restatement 3 – Rejects Birbower
a. Lawyer admitted in one state may practice in another to the extent that the lawyers activities in the matter arise out of or are otherwise related to the lawyers practice in her home state
3. MR 5.5c: layer may provide services for temporary duration if
a. (1)[Local counsel] - Are undertaken in association with a lawyer who is admitted to practice in this jurisdiction and who actively participates in the matter 
b. (2) [Pro Hac Vice] - Are in or reasonably related to a pending or potential proceeding before tribunal in this JDX, if the lawyer is authorized by law or order to appear in such proceeding or reasonably expects to be authorized 
c. [(3) & (4) REJECT BIRBROWER] are in or reasonably related to a pending or potential arbitration, mediation or other ADR in this of another JDX, if the services arise out of or are reasonably related to matters that arise in the JDX they can practice 
d. (4) Arise out of or are reasonably related to the lawyers practice in a JDX in which the lawyer is admitted to practice 
vi. In- house counsel 
1. MR 5.5(d)
a. A lawyer admitted in another US JDX, and not disbarred or suspended from practice in any JDX may provide legal services in that JDX if the lawyer is (1)performing duties for his employer or its organizational affiliates and those duties do not require pro hac vice admission
b. Must be services that the lawyer is authorized to provide by federal law or other law of this JDX –federal practice
2. Cal Rules of Court 9.46
a. May provide legal services to Cal. organization but no personal representation
b. Not permitted to make court appearances in Cal. State crts
c. Must file application for moral character
d. Satisfy MCLE requirements
e. Renew registration annually
f. Pay fees.
g. Harder to be In-House counsel in Cal. w/o being member of bar 

II. INCOMPETENCE: THE EFFECT OF MISCONDUCT
a. Lawyer is agent of the client
i. Principal is bound by the misdeeds of the agent if acting within agent’s authority
ii. When can a client be relieved from a judgment because of lawyer neglect?
1. Rule 60 allows for relief from jmts against the principal if lawyer’s neglect is 
a. (b)(1) mistake, inadvertence, surprise or excusable neglect is “excusable”
i. some states also grant where lawyer has ‘completely abandoned’ (must show intent), or where there has been gross negligence
b. (b)(6) any other reason justifying relief from judgment
2. Some states allow for excuse from judgments if the lawyer has “completely abandoned the principal” or the lawyers neglect is gross negligence 
3. Cal. 
a. Cal. Code. Civ. Proc. S. 473(b) court can grant relief “upon any terms as may be just” within 6 months of the entry of a default judgment or dismissal caused by the lawyer’s “mistake, inadvertence, surprise, or excusable neglect”
b. Cal. Code Civ. Pro. s. 473.1:  authorizes relief when lawyer was disbarred, suspended, or otherwise incapacitated, and that caused the abandonment
b. Ethics Rules on Competence 
i. MR 1.1:  “A lawyer shall provide competent representation to a client.”
ii. MR 1.3:  “A lawyer shall act with reasonable diligence and promptness in rep’ing a client.”
iii. MR 1.4:  reasonable consultation and communication with client required
iv. Cal. Rule 3-110(A): “A member shall not intentionally, recklessly, or repeatedly fail to perform legal services with competence.” 
1. Equitania-court got jury instruction wrong -NO EXCEPTION for errors in judgment
c. Elements of Legal Malpractice (Civil)
i. Duty of competence – MR 1.1 – “competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.”
1. Attorney client relationship 
a. Some non clients may sue also (third party beneficiary)
2. Scope of duty: what a similarly situated, reasonably competent attorney would do
3. Expert usually needed to show what the duty was 4. Usually ? of fact for jury
ii. Breach of Duty
1. Lawyers conduct falls below standard of reasonably competent similar atty 
2. Violation of a Rule should not itself give rise to legal liability for a civil claim against the lawyer nor should it create a presumption that a legal duty has been breached (both MR and Cal Rules 1-100(A))
a. However, it may be evidence of a breach of duty 
3. Expert needs to show the standard was breached 
iii. Causation
1. But/for cause (actual cause)
a. Togstadt – Woman got bad advice – foreseeable will cuse harm.
2. Was the plaintiff and type of harm foreseeable (proximate cause) 
a. E.g. TIG Ins. v. Giffin Winning - $1.2M for motions NOT foreseeable
3. Expert may be necessary to show causation
iv. Actual/legally cognizable harm
1. P must show a better result would have been obtained or would have won with/out attorney negligence. Basically trial w/in a trial
a. Transactional – in CA must show would have gotten a better deal. 
v. Experts?
1. Experts generally needed on proving the applicable duty, breach, and causation
a. Basic rule: EW required for P to prevail- must est. what “reasonable practice” is
b. Must be in same area/jdx- some say state, others municipality – under same or similar circumstances – common practices, custom, resources
2. BUT no expert is needed if an issue is within the “common knowledge” of the jury 
a. E.g. Vandermay v. Clayton – client didn’t want to sell business unless not liable for more than $5K. Deal said that but may be liable for state & federal & atty says ok to sign. Jury wouldn’t need expert to know that breached standard of care. 
d. Restatement of Law Governing Lawyers §14 (formation of Attorney/Client rel.)
i. It arises when
1. A person manifests to a lawyer the person’s intent that the lawyer provide legal services for the person and EITHER
a. The lawyer manifests to the person consent to do so OR
b. The lawyer fails to manifest lack of consent to do so, and the lawyer knows or reasonably should know that the person reasonably relies on the lawyer to provide the services. 
ii. Rest §15-If a potential client seeks out an atty and then does not hire that atty, the atty must
1. Not subsequently use or disclose confidential information learned in the consultation unless permitted by the rules
2. Protect the person’s property in the lawyers custody and
3. Use reasonable care to the extent the lawyer provides the person legal services 
iii. Duties to non-clients
1. Beneficiaries on a will
2. Primary beneficiaries of a lawyers work- where the purpose of the clients retention was to provide a benefit to a non-client (ex: trustees)
3. Those whom the lawyer knows or should know will rely on the lawyers work to their detriment (ex: opinion letters)
e. Breach of Fiduciary Duty
i. Rest §49-A lawyer is civilly liable if he breaches his fiduciary duty to the client & failure is cause of legal injury
1. Breaching the duties of trust and confidence 
a. Self dealing
b. Violating client confidences
c. Representing conflicting interests without the clients informed consent
2. SO, if you have any of these, you have a claim for breach of fiduciary duty in addition to the legal malpractice claim. (loyalty is also a breach)
f. Defenses to a Legal Malpractice Claim
i. Contributory negligence/comparative negligence 
1. Complete Bar- traditional CL rule - any bit of contributory negligence bars all recovery
2. Pure (CA) - based on a percentage of negligence, and then recovery is barred 
3. Modified- reduced by % at fault up to 50% - then nothing
ii. Statute of limitations
1. Discovery Rule (CA) (Cal. Civ. Proc. 340.6)
a. 1yr SOL starts from when client discovered or should have discovered breach, but not longer than 4 years after breach occurred. 
b. Majority rule- SOL starts from date you discover or should have discovered
2. Continuous Representation Rule (CA) (Cal. Civ. Proc. 340.6(a)(2))
a. 1yr SOL tolled during time atty continues to rep. the P regarding the specific subject matter in which the alleged wrongful act/omission occurred 
i. Limitations- must be regarding same underlying subject matter
ii. Continuous-most states say until time for appeal expired/exhausted
iii. 4 yrs from date of occurrence does NOT stop continues rep rule
iii. Immunities 
1. Quasi-Judicial - Law clerks, prosecutors, guardians at litem- court appointed to rep client – want them to exercise ind. judgment w/out worrying parties will come after (child custody battles)
2. fed pre-emption (labor law)- fed law provides exclusive remedies
iv. Confidentiality – High threshold!
1. Doesn’t exist most places but DOES IN CA
2. You claim that in order for P to prevail, D has to reveal info about another client that is privileged. Therefore case must be dismissed. Court will look to 3rd party to see if info is relevant & if they can get them to cooperate
g. Ineffective assistance of counsel 
i. 6thA: in all criminal prosecutions, the accused shall have the right to the assistance of counsel for his defense 
ii. 2 Categories of Ineffective Assistance of Counsel
1. Gov. Actions: Gov interferes w/ ability of counsel to make independent decisions regarding how to conduct the defense.
2. Counsel Actions: Counsel fails to render “adequate legal assistance”
iii. Rule (IAC): whether the counsel conduct so undermined the proper functioning of the adversarial process so that the trial cannot be relied on as having produced a just result. 
iv. Strickland Prongs
1. Counsels performance was deficient AND
a. deficient = serious attorney error
2. This prejudiced the defense 
a. Defendant was deprived of a fair trial (a trial whose result is reliable) 
b. The defendant must show that there is a reasonable probability that, BUT FOR the counsel’s unprofessional errors, the result would’ve been different 
i. Standard: a reasonable probability is a probability sufficient to undermine confidence in the outcome. 
c. Always start w/ 2nd prong bc its harder to prove & don’t want appointed counsel under microscope
d. Judging Atty Perf- objective reasonableness standard – presume what atty did was reasonably, even if not ‘best practices’. Much different from civ practice where ask expert for reasonable stdrd & ? if legitimate reason for deviation
e. Majority: difficult to claim IAC bc effective assistance about just result. If would have been convicted we’re ok w/ process
f. Minority: care about process. Process & fairness has value in itself. Should meet forces w/ all assistance avail.
3. Exceptions to Strickland – Prejudice presumed:
a. Government interference
b. Absent lawyer/abandonment
i. E.g. Burdine- atty falling asleep during trial.
c. Conflict of interest – not really
i. Limited presumption of prej when counsel has actual conflict of interest
1. But presumed only if defendant demonstrates that counsel “actively represented conflicting interests and that an actual conflict of interest adversely affected lawyer’s performance”
d. For CONFLICTS- above is announced rule but way it’s interpreted by courts is different- not prejudiced presumed, but limited presumption w/ qualification that makes it look a lot like normal IAC burden
h. Ethical Rules of Gen. Applicability – Substantive
i. MR 1.1-competence-lawyer shall provide competent rep to client
ii. MR 1.3-diligence- lawyer shall act w/ reasonable diligence & promptness in rep’ing client
iii. MR 1.4 –Communication- lawyer shall
1. (a)(1)-promptly inform client of any decision re: circ w/ respect to client’s informed consent
2. (2)-reasonably consult w/ client about means which by objectives to be accomplished
3. (3)- keep client reasonably informed about status of matter
4. (4) promptly comply w/ reasonable request for info
5. (5) consult w/ client re: relevant limitation on lawyer’s conduct when lawyer knows client expects assistance not permitted by rules
6. (b) shall explain matter to extent reasonably necessary to permit client to make informed decisions re: rep.
iv. Cal Rule 3-110(A)- member shall not intentionally, recklessly, or repeatedly fail to perform legal services w/ competence- suggests might have to do more under CA than MR to be competent
v. Remedies: Client Protection Funds & Restitution
1. PF- non-litigation remedy- self-regulation. Client files complaint – don’t necessarily need civ action or habeas. Can file w/ relevant state auth. Payouts generally for egregious behavior. Usually misappropriation claims or lawyer abandoned, fell behind.
2. Restitution-some states client can seek rest. in same disciplinary hearing
i. Duties of Supervising Lawyers
i. MR 8.4- prohibits lawyers from knowingly assisting or inducing another lawyer to violate rules
ii. MR 5.1 Duties of supervising lawyers
1. (a) must make reas. effort to see firm has procedures to reas. assure attys obey rules
2. (b) All supervising attorneys shall make reasonable efforts to ensure that the firm gives reasonable assurance that all lawyers in the firm conform to the MR
3. (c)Direct supervisory attorney responsible for under lawyer’s violation of rules if
a. (1) The lawyer orders or with knowledge that the conduct, ratifies conduct that is a violation of the rules or
b. (2) The lawyer is a partner or direct supervisory authority over the violating lawyer, and knows the conduct at the time when its consequences can be avoided or mitigated and fails to take action
iii. MR 5.2 Duties of subordinate lawyers
1. A subordinate lawyer doesn’t violate the rules if that lawyer acts in accordance w/ a supervisory lawyer’s reasonable resolution of an arguable question of prof. duty
iv. MR 5.3 Duties re: non lawyer assistants 
1. Lawyer has to make reasonable efforts to assure that the non-lawyer assistant follows the rules and is responsible if
a. The lawyer orders or with knowledge of the conduct, ratifies conduct that is a violation of the rules or
b. The lawyer is a partner or direct supervisory authority over the violating lawyer, and knows the conduct at the time when its consequences can be avoided or mitigated and fails to take action
v. MR 5.2- Duties of Subordinate Lawyers
1. (a) lawyer being supervised by another is bound by rules even if directed to take particular actions by supervisory atty
2. (b) supervisory lawyer makes professional judgment re: arguable issue of ethical propriety, subordinate can’t be disciplined for acting in accordance w/ directive
vi. Cal Rule 3-110
1. No special rule for supervisory attys but gen rule on competence has been used to discipline lawyers for failing to supervise both legal and non legal personnel 
j. Reporting Professional Misconduct MR 8.3
i. (a) A lawyer who knows that another lawyer has committed a violation of the rules… that raises a substantial question as to that lawyers honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority 
ii. (c) This rule does not require the disclosure of information otherwise protected rule 1.6 (confidentiality).
iii. Cal. has NO reporting duty
k. DR 1-103- Disclosure of Info to Authorities
i. (A) lawyer possessing unprivileged knowledge of violation of DR 1-102 shall report to tribunal or other auth. Empowered to investigate & act
ii. (b) possessing unprivileged knowledge or evidence concerning another lawyer or judge shall reveal fully such knowledge upon rather proper request of tribunal or other auth. 

III. CONFIDENTIALITY: A/C PRIVILEGE AND WORK PRODUCT
a. Attorney-Client Privilege and Work Product Doctrine 
i.  Founded in the Rules of Evidence 
1. Elements of A/C Privilege - Attorney/Client Privilege protects: 
a. A communication (can be written or oral)
i. CA fee agreements are confidential
b. Made between privileged persons
c. In confidence 
i. Rest §71- person communicating must reasonably believe at time that only privileged person swill hear contents of comm – can’t abuse
d. For the purpose of obtaining or providing legal assistance for the client 
i. Cal. Evid. Code: information transmitted between a client and his lawyer in the course of that relationship
1. CA is more protective of client services. Provides broader definition of what should be covered
ii. Distinguish business from legal advice:
1. Cal.: Dominant purpose test – ask was dominant purpose legal or business? Might also look at dominant purpose of person’s role
2. Crime-Fraud exception - Cannot claim A/C privilege on communications with a lawyer about intention to further a crime or fraud. 
a. Most courts hold exception applies only where client’s purpose in seeking lawyer’s advice was to use advice to further criminal/fraudulent scheme. Not enough to threaten future crime during convo.
b. Cal. Evid. Code 965.5- no privilege if lawyer reasonably believes disclosure of any confidential comm…is necessary to prevent client from committing criminal act that lawyer believes is likely to result in death or serious bodily harm
3. Work Product (FRCP 26(b)(3))
a. Protects against disclo. of materials prep’d by party in anticipation of litigation 
i. Usually said to cover materials not otherwise covered by A/C priv
b. Attaches to: (1) document or other tangible thing (NOT A CONVO); (2) created in anticipation of litigation & NOT in ordinary course of business; (3) by or for party, or by or for party’s counsel, or at counsel’s direction
i. 26(b)(3)(B)- if court orders must protect against disclosure of opinion
c. Protects against discovery of particular communication NOT information
d. Opinion v. Ordinary Work Product 
i. Opinion (usually protected)- Mental impressions, conclusions, opinions the information by other means 
ii. Ordinary work product- doesn’t reveal atty analysis/thoughts
1. **we want people to write things down
e. Work Product Limitations
i. Ordinary WP: Party can obtain otherwise protected materials by showing
1. Substantial need for the material AND
2. That she is unable without undue hardship to obtain the information by other means 
ii. Opinion WP (mental impressions, conclusions, opinions, and legal theories of lawyers) NOT discoverable at all, usually unless:
1. Putting in issue- opinion of counsel put at issue- e.g. being accused of malpractice, IAC. If you’re actually going to rely on something can’t partially disclose.
2. Experts-distinction btw testifying & consulting experts- consulting is opinion, testifying is not. Can discover any materials given to testifying expert.
f. Duration of the A/C Privilege and Work Product lasts forever 
i. May attach when the client is prospective  & survive termination/death
g. Work Product & Deals (Not FRCP)
i. Majority – docs prepared in connection with deal, when no litigation is anticipated, are not protected work product
ii. Cal - Documents prepared in connection with deal are protected work product when those documents reflect legal opinions 
4. Required Disclosures (FRCP 26(a))
a. (1) Initial Disclosures.
i. (A) BEFORE DISCOVERY REQUEST …a party must, without awaiting a discovery request, provide to the other parties:
1. if known, name, address, phone number of the people with discoverable information that you think you’ll use in your case; 
2. copy/description of the docs, electronically stored info, tangible things you’ll use in your case; 
3. copy of damages calculation and the docs (unless priv’ed) used to make that calculation and 
4. insurance agreements
ii. (C) TIME FOR INITIAL DISC – 14 days after 26f conference
b. (2) Disclosure of Expert Testimony
i. Must disclose identity of any witnesses it will use at trial
ii. If it’s an expert witness, you need to do more: 
1. statement of all the opinions they’ll express & their bases,
2. the facts used to form those opinion,
3. any exhibits that will be used to illustrate them, 
4. witness’ CV, including publications in the last 10 years and 
5. list of all cases he has been an expert witness in last 4 years, and 
6. statement of how much they’re being paid in this case
5. Scope of Discovery (FRCP 26(b)(1))
a. ANY DISCOVERABLE MATERIAL MUST BE:
i. Nonprivileged
ii. Relevant to claim or defense – incl. description, nature, existence, condition, & location of docs/tangible things & persons who may know of
1. Crt can order, for good cause, the discovery of anything relevant to the SM of the action
2. Doesn’t need to be admissible at trial if discovery appears reasonably calculated to lead to discovery of admissible evidence
6. Limitations on Frequency and Extent of Discovery (FRCP 26(b)(2))
a. When permitted: Crt MAY limit the number/length of depositions/interrogatories or the amount of requests for admission of a matter
i. Specific Limits on Electronically Stored Info: need not provide electronically stored info from sources where not reasonably accessible bc of undue burden or cost
b. When Required: Crt MUST limit discovery when:
i. The discovery is unreasonably cumulative/duplicative
ii. The cost of the discovery outweighs its likely benefit
1. Factors:
a. Needs of the case, the amount in controversy, the parties’ resources, the importance of the issues at stake, the imp of discovery in resolving the issues
7. Limitation on Materials Subject to Discovery (FRCP 26(b)(3) – see above)
8. Deposition of Experts (FRCP 26(b)(4))
a. Can depose any expert witness who may be at trial, but only after written report per 26(a)(2)(b) (report may or may not be required)
b. Communications made btw attorney and expert witness during preparation for trial will be protected UNLESS they relate to compensation, facts/assumptions the attorney provided & the expert relied on in forming their opinions
c. (D) If an expert is used only for preparation for trial/anticipation of litigation (not as expert witness), then ordinarily you cant depose/send them interrogatories
9. Upjohn/Restatement
a. Rejects “control group” standard for:
i. Functional Test- whoever lawyer needs to talk to in order to help give legal advice to client-corporation falls under a/c priv.
b. a/c privilege applies where communication “concerns legal matter of interest to the organization and is disclosed only to privileged persons and agents of the organization who reasonably need to know of the communication in order to act on the organization’s behalf”
10. Client Waiver of Confidentiality
a. Client can waive over the objection of lawyer
b. Waiver will occur if conduct inconsistent with maintaining the privilege occurs (can be waived by atty or client)
c. INADVERTENT DISCLOSURE
i. Three approaches 
1. Any disclosure waives
2. Inadvertent disclosure never waives 
3. Balance of number of factors
a. Reasonableness of precautions
b. Time taken to rectify error
c. Scope of discovery & extent of disclosure
i. Want to be a little forgiving in giant discoveries-how much were you producing & how much priv did you produce
d. Fairness 
ii. Rules: 
1. M.R. 4.4:  recipient “shall promptly notify the sender”
2. FRCP 26(b)(5): After being notified, a party must promptly return, sequester, or destroy the specified information and any copies it has; must not use or disclose the information until the claim is resolved; must take reasonable steps to retrieve the information if the party disclosed it before being notified…. [So under FRCP, the revealing party has the burden of notifying that something priv’d has been inadvertently disclosed, but not in CA?]
3. Cal.:  recipient “may not read a document any more closely than is necessary to ascertain that it is privileged,” and then “must immediately notify opposing counsel.”  [Rico (Cal. 2007)]
d. SUBSEQUENT DISCLOSURE IN NON-PRIVILEGED SETTING
e. PUTTING-IN-ISSUE LITIGATION 
f. **All of these ONLY apply to a/c privilege & work product because they are about DISCOVERY and getting info from the other side**
11. Presence of Third Parties & Confidentiality
a. General Rule: 3rd person can be present w/o destroying the priv if:
i.  they are reasonably necessary for protection of the client’s interests
b. Cal: 3rd person can be present w/o destroying the priv if:
i. they are there to further the interest of the client in the consultation OR
ii. they are needed there for the transmission of the info or to help accomplish purpose of consulting attorney
1. paralegal, litigation clerk, associate, accountants often covered
2. public interest orgs-unclear whether PR is covered. Most operate under assumption that it is.
b. Ethical Duty of Confidentiality
i. Rules of ethics and agency law 
1. Purpose: Similar to A/C Privilege - to encourage full honest communications between lawyer and client 
a. Applies beyond litigation setting- broader than a/c & w/p
b. Allows for full development of facts needed for effective representation
c. A corollary to the more general duty of loyalty
i. helps cultivate trust in the relationship
d. ***applies to all comm related to rep regardless of who it came from***
ii. Rules
1. MR 1.6(a) - A lawyer shall not reveal information relating to representation of a client unless client consents, has implied authorization or exception applies 
2. Model Code DR 4-101 - “Confidences & Secrets”
3. Cal B&P §6068 - It is the duty of the attorney to maintain inviolate the confidence, and at every peril to himself to preserve the secrets, of his client. 
a. Confidence-communications – think of as tracking a/c & w/p priv
b. Secrets- things that might not have been told. Don’t have to be comm. Can think of secrets are covering more info.
iii. Exceptions- MR 1.6(b) (3-10)
1. Client consent
2. Lawyer’s implied authorization
3. Lawyer seeking legal advice for himself
4. Other law or court order compels disclosure
5. Fraud on the court 
6. Prevention of Financial Injury (Enron rule) (6-10 most debated)
a. MR 1.6(b)(2) & (3) 
i. (2)MAY reveal, to prevent from committing crime or fraud that is reasonably certain to result in substantial injury to financial interests or property of another & in furtherance of which client has used lawyers services (this is PROSPECTIVE)
ii. (3) MAY reveal to prevent mitigate, or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from clients commission of a crime or fraud in which the client has used the services (this is SUBSEQUENT)
iii. California does not have this rule
7. Prevention of death or serious bodily harm
a. MR 1.6(b)(1)
i. “to prevent reasonably certain death or substantial bodily harm.”
b. AND Cal. B&P 6068(e)(2) Cal Rule 3-100(b) (very limited)
i. May but NOT required reveal confidential info “to the extent that the member reasonably believes the disclosure is necessary to prevent a criminal act that the member reasonably believes is likely to result in death of, or substantial bodily harm to, an individual.” 
8. Protection of other from client crime or fraud
a. MR 1.6(b) – various exceptions authorizing disclosure (death, bodily harm, harm to financial ints or prop)
b. Mass. Rule  – more expansive authorization (“intention of client to commit crime and information necessary to prevent crime”);
c. California’s Rule 3-100 – relatively limited authorization;
d. Fla. Rule 4-1.6(b)(1): requires disclosure.
9. Lawyer self defense 
a. MR 1.6(b)(5) - permits disclosure to 
i. Est. defense on behalf of the attorney in a controversy between the lawyer and client, 
ii. Est. defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved or 
iii. Respond to allegations in any proceeding concerning the lawyers representation of the client. 
b. DR 4-101(c)(4): permits disclosures “necessary to defend [one’s self] against an accusation of wrongful conduct” (Meyerhofer) (old rule-don’t use just know)
i. Meyerhofer-lawyer at firm named as D. Had to reveal to defend himself bc he had no involvement. Probly revealed more than necessary though
10. Establishing a claim against the client. 
a. MR 1.6(b)(5): allows disclosure to establish a claim on behalf of a lawyer in a controversy between the lawyer and client 
b. Two most common examples
i. Wrongful term. suit by in house lawyer against client/employer 
1. ABA issues op. on above. Some cts don’t agree bc would interfere w/ relationship
ii. Action by lawyer to recover unpaid fees from client
11. Model Code DR 4-101- 
a. (B) except as provided under (C) lawyer may not knowingly
i. reveal confidence or secret of client; use conf/secret to client’s disadvantage; to advantage of self or 3rd person unless client consents after full disclosure
b. (C) lawyer may reveal:
i. w/consent; when permitted under DR or by court order; client intends to commit crime & info necessary to prevent; est/collect fee or defend self
iv. Confidentiality in Relation to Organizational Clients- MR 1.13
1. lawyer must report commission of crime or fraud related to the rep to the highest auth in org who can act on behalf of the org
2.  if you tell the highest person and they do nothing, you may reveal the info, but only if & to the extent reasonably believed to prevent the substantial injury to the org
3. but if your services are being used to further a crime, you must resign per MR 1.2(d) – lawyer shall not counsel, engage, or assist in conduct lawyer knows is criminal/fraudulent
v. SEC & Organizational Confidentiality 
1. Sarbanes-Oxley - If you appear before SEC, you have to report evidence of violations of securities laws/breach of fiduciary duty to either the chief legal counsel, or CEO
a. If they don’t respond appropriately, you go to the audit committee or the board of directors itself
b. Doesn’t say you have to report outside, but you do have to report within.
2. SEC regs - Lawyer may reveal to SEC, even without issuer’s consent, “confidential information relating to the rep” to extent lawyer reasonably believes necessary to
a. preventing crime likely to cause substantial injury to investors
b. preventing fraud on SEC
c. rectifying consequences of material violation that caused substantial injury to investors caused by a crime when the attorney’s services were used to commit the crime
IV. FORMING THE CLIENT LAWYER RELATIONSHIP 
a. Basic ways to form the relationship
i. Express contract (retainer agreement)
ii. May be implied be implied by conduct 
b. When is it Created?
i. Rest:  “An A/C relationship is created whenever a person manifests the intent to create such a relationship and the lawyer either consents or fails to manifest a lack of consent.”
c. Limiting Scope of Representation – MR 1.2(c) 
i. LIMITING SCOPE: A lawyer may limit the scope of representation if the limitation is reasonable under the circumstances and the client gives informed consent 
1. Informed consent MR 1.0(e)
a. Agreement after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct 
d. Limiting malpractice 
i. MR 1.8 – POSSIBLE
1. A lawyer and client cannot make an agreement to limit malpractice unless the client is represented by independent counsel in making agreement
ii. Cal. Rule 3-400 – NOT POSSIBLE
1. a member shall not contract with a client prospectively limiting the member’s liability to the client for the members professional malpractice. 
e. Problems with identifying who the client is
i. Insurance companies –insured is primary. Lawyer tries to get deal good for both insured/insurer. If conflict supposed to rep insured.
ii. Individuals within an organization-org is primary client. 
1. Upjohn warning- lawyer must make clear to individuals w/in org they rep org.
iii. Class action – lawyer reps class so lawyer can make decisions
iv. Special appearance- firm making SA has duty to client bc acting o/b/o client.
f. Dealing honestly with non-clients 
i. MR 4.1(a) - No false statements of material fact or law to third person
ii. MR 4.4 - Respect for rights of third persons
1. Lawyer shall not use means that have no substantial purpose other than embarrass, delay, or burden a third person, or use methods of obtaining evidence that violates the legal rights of such person
2. A lawyer who gets a document relating to the lawyers representation of the client and knows or reasonably should know that the document was inadvertently send shall promptly notify the sender. 
iii. MR 4.2 - No communication w/ person known to be rep’d by counsel w/o that lawyers consent 
iv. MR 4.3 - Dealing with an unrepresented person 
1. Lawyer may not state or imply that they are disinterested
2. When reasonably known to lawyer, lawyer should correct misunderstanding by underrepresented person
3. Shall not give advice, unless to secure counsel, if the interests of such person are or could be in conflict with client’s interest.
v. CA: even though they don’t have a rule for this, STILL USE THEM IN PRACTICE.
vi. No Contact with Certain Employees /Former Employees
1. Patriarca:  “employees who exercise managerial responsibility in the matter, who are alleged to have committed the wrongful acts at issue in the litigation, or who have authority on behalf of the corporation to make decisions about the course of the litigation.”- so involved we deem them to act o/b/o company (very strict rule, most states not like this)
2. Rest.:  “employees whose statements might have the legal effect of binding the corporation to their admissions.”
3. Protects officers, directors, inside counsel, employees involved in sub matter of litigation
4. Most former employees not considered rep’d by company. Former employee may work at a new company where he is considered rep’d by that lawyer, so need their permission 
a. Know that in most states you can contact former employees, but there is a set of employees and former employees that are considered rep’d by the co.
5. Rationale: lawyer is protecting org & looking out for its best interest. So then lawyer is considered to be rep’ing people who can be seen as agents & speaking/acting o/b/o co.
V. CLIENT LAWYER RELATIONSHIP – INTERVIEWING, COUNSELING, MAINTAINING RELATIONSHIP 
a. Models 
i. Traditional- Lawyer centered 
ii. Participatory- collaborative
1. Advantages 
a. Lawyers make mistakes and actively involved clients may catch them
b. Most clients know as much or more about their needs than their lawyers do 
c. Promotes client dignity
d. Reduces client anxiety 
e. Frees lawyer from parental role, which lessens clients suspicions 
f. Invites a personal relationship between lawyer and client 
iii. Client centered
iv. Hired Gun, Client-Dominant 
b. Allocation of Authority MR 1.2(a)
i. A lawyer shall abide by a client’s decisions concerning the objectives of representation and shall consult with the client as to the means by which they are to be pursued 
1. Civil case: client decides whether to settle, whether to appeal
2. Criminal case: client decides what plea to enter, whether to waive jury trial, whether to testify, & whether to appeal
c. Communicating & Counseling
i. General Counseling Rule from Nichols v. Keller:
1. give advice when client asks for it, but also volunteer opinions necessary to further the client’s objectives
ii. MR 1.4 Communication/CA 3-500 (CA is similar)
1. (a)(1) a lawyer shall reasonably consult with the client about means used
2. (2) a lawyer shall keep a client reasonably informed about status of matter
3. (3) a lawyer shall promptly comply with reasonable requests for information 
4. (b) a lawyer should explain a matter to the extent is reasonably necessary to permit the client to make informed decisions 
iii. Communication/Diminished Capacity MR 1.14(a)
1. Diminished capacity of client to make adequately considered decisions[age, mental disability] must try to maintain a normal relationship if reasonably possible
iv. Scope of representation MR 1.2(d): Client Wants Your Help to Engage in Criminal Conduct
1. can’t help a client engage in conduct you know is criminal or fraudulent, but you discuss legal consequences of such conduct and you can counsel/assist them to make a GF effort to determine the meaning/validity/scope or application of the law
2. MR 1.16, Comment 3
a. can request permission to w/draw from a case where the client demands that you engage in unprofessional conduct; 
b. court may request explanation but lawyer is bound by confidentiality. Usually just telling Crt that professional considerations req. termination is enough
v. Repugnant or offensive client goals and scope MR 1.2(b)
1. A lawyer’s representation of a client, including representation by appointment, does not constitute an endorsement an endorsement of the client’s political, economic, social or moral views or activities. 
a. MR 1.16, comment 7: “The lawyer may also withdraw where the client insists on taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement.” 
vi. MR 2.1 – exercise independent professional judgment & render candid advice
1. Cmt 5-when dispute could involve litigation, might be necessary under 1.4 to inform client of dispute resolution that might constitute alternative to litigation
vii. Research Shows Clients Look For: 
1. Compatible personality; listening/understanding problem; perception lawyer will fight for them; honest appraisal of success for case (if litigation); amt of fees & costs; problem solver (not someone who raises obstacles); experience in case/matter type; competence (organized; knowledgeable)
d. Client Funds MR 1.15
i. Gen Rule: client owes fiduciary duty to clients to safeguard their funds/property in his possession
ii. MR 1.15-A lawyer shall hold in trust, separate from lawyers own property, funds and property of clients or third persons that are in a lawyers possession in connection with a representation. 
1. NEVER commingle funds w/ those of lawyer’s or firm
2. Lawyer supposed to pay bank fees
3. IOLTA-interest on lawyer trust acct- use interest to fund legal services- const. challenges
4. Even if you violate fiduciary duty in good faith can be disciplined
e. Criminal Defense
i. ABA Criminal Defense Standards 
1. “Strategic and tactical decisions should be made by defense counsel after consultation with the client where feasible and appropriate.”
a. witnesses to call
b. how to conduct cross-examination
c. jurors to accept
d. motions to bring
e. evidence to introduce
ii. Jones v. Barnes (U.S.S.C. 1983)
1. Burger (Maj): An indigent defendant does not have “a constitutional right to compel appointed counsel to press nonfrivolous points requested by the client, if counsel, as a matter of professional judgment, decides not to present those points.
a. Notes superior ability of atty to examine record, research law & marshal arguments o/b/o client - atty is trained and they know best 
2. Brennan (Dis): question is who should decide what issues presented on appeal
a. client has ultimate auth to make decisions, even if against advice of counsel
iii. Nichols v. Keller
1. Gen Rule: atty should furnish advice on request & offer opinions to further client objectives
2. Specific Rule: workers comp atty should be able to limit retention to compensation claim if client is cautioned (1) may be other remedies atty will not investigate & (2) other counsel should be consulted on those matters.
a. when retention is expressly limited, atty may still have duty to warn client of legal problems which are reasonably apparent, even if outside scope of retention
VI. TERMINATION OF THE CLIENT LAWYER RELATIONSHIP
a. Diligence MR 1.3 (employment terms)
i. If a lawyer’s employment is limited to specific matter, relationship ends when matter is resolved
ii. If the lawyer has served the client over a substantial period in a variety of matter, the client sometimes may assume that the lawyer will continue to serve on a continuing basis unless the lawyer gives notice of withdrawal. 
b. MANDATORY WITHDRAWAL 
i. MR 1.16(a)
1. A lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if
a. The representation will result in a violation of the rules or the law
b. The lawyer’s physical or mental condition materially impairs ability to represent the client
c. The lawyer is discharged 
ii. CA 3-700
1. They must bring an action, position, or defense, or an appeal without probable cause and for the purpose of harassing or maliciously injuring a person
2. The member knows or should know that continued employment will result in violation of the rules or 
3. The member mental or physical condition renders it unreasonably difficult to carry out the employment effectively. 
iii. CA 3-200
1. Lawyer shall not seek, accept or CONTINUE employment if clients objective is
a. To bring an action, position, or defense, or an appeal without probable cause and for the purpose of harassing or maliciously injuring a person
b. To present a claim or defense in litigation that is not warranted under existing law, unless it can be supported by a good faith argument for an extension moderation or reversal of existence law. 
c. PERMISSIVE WITHDRAWAL 
i. MR 1.16(b) - A lawyer may withdrawal from representation client if:
1. Withdrawal can be accomplished without material adverse effect on interests of client
a. In MR and NOT CA. 
2. Client persists in course of action that lawyer reasonably believes is criminal/fraudulent 
3. Client has used the lawyer’s services to perpetrate a crime or fraud
4. Client insists upon taking action that the lawyer considers repugnant or has a fundamental disagreement
5. Client fails substantially to fulfill an obligation to the lawyer regarding lawyers services and has been given a reasonable warning the lawyer will withdrawal unless the obligation is met
6. Representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client
7. Other good cause exists (catch all) (NOT IN CA)
ii. CA Rules 3-700 (C) Doesn’t allow wdrawal just bc no adverse effect on client; Need “good cause”
1. 11 Exclusive Reasons Constitute “Good Cause” (if don’t meet, can’t get out of it)
a. Client insists upon claim that cant be supported by law or gf arg for change in law
b. Seeks to pursue an illegal course of conduct
c. Client wants attorney to commit crime or do something prohibited by these rules 
d. Insist on conduct that renders it unreasonably difficult 
e. Client in non-litigation insists on conduct that is contrary to the judgment and advice of the attorney (but not prohibited by the rules) 
f. Client doesn't pay. 
g. Continued rep is likely to result in rule violation
h. Inability to work with co-counsel indicated that the best of interest of client will not be met
i. Atty’s mental or physical condition renders it difficult to carry out representation
j. Client knowingly and freely assents to termination
k. Atty believes in gf, in the proceeding pending before a tribunal, that the tribunal will find existence of other good cause for withdrawal. 
iii. Sometimes court won’t let w/drawal. Usually bc (1) would kill clients case & (2) worried about lawyer’s abusing permissive w/drawal
d. Steps to Take After Withdrawal MR 1.16(d)
i. Upon termination of rep, lawyer must protect a clients interests (as reasonably practicable)
1. i.e. giving notice to the client
2. allowing time for another counsel to come in
3. surrendering papers and property entitled to the client
4. Refunding any advance payment of fee/expense unearned or incurred
5. Retaining lien-of docs/files etc. CA CAN’T HAVE. A lot of states say its ok.
e. Restriction on practice – MR 5.6
i. Cant offer employment/partnership agreement that limits lawyer’s ability to practice after termination of that relationship, unless it’s an agreement about retirement benefits
1. Don’t allow firms to require leaving lawyers to give % of fees of clients they take w/ them
2. Rationale: restricts client’s ability to have lawyer they want. Would disincentivize lawyers from continuing to do work w/ those clients knowing they have to pay % of fees.
f. Duties Lawyers Have To Firm
i. Don’t really have rules on this. Usually joint notice- notifying client’s you’re leaving and they have right to have they want as counsel. Must be neutral. 
ii. Owe fiduciary duty to firm–can’t take clients on side. Family wants rep, can’t rep unless firm does
VII. ATTORNEYS’ FEES 
a. Types of fees
i. Hourly fee
ii. Flat fee
iii. Contingent fee
iv. Proportional fee
v. Hybrid Fee
b. Fee arrangements in writing?
i. MR 1.5(b) - Fee preferred in writing (but doesn’t have to be) (c) unless it’s a contingency agrmt
ii. CAL B&P – Must be in writing if (6148) $1000+ OR (6147) contingency fee
c. Reasonableness of Fee Factors MR 1.5
i. Factors to determine reasonable include
1. Time and labor of case; novelty and difficulty of case, skill required to perform properly
2. Likelihood if apparent to client that acceptance of this matter will preclude employment by lawyer
3. Customary fee in locality for similar matter
4. Amount involved and results obtained
5. Time or other limitations imposed by client
6. Nature and length of relationship
7. Experience, reputation, and ability of client
8. Whether the fee is contingent of fixed
d. CPRC 4-200 – Standard is “Unconscionability”
i. A member shall not enter into an agreement for, or collect an illegal or unconscionable fee
ii. Unconscionability will be determined on a fact intensive case-by-case basis except where the parties contemplate the fee will be affected by later events. 
1. Additional factors from 1.5 above
a. Relative sophistication of client
b. Informed consent of client to fee
e. Double billing – ABA Formal Opinion 93-379
i. You may not double count your hours if you happen to accomplish two tasks in the same period of time  pass the benefit on to the client
ii. Can’t reuse old work product and charge the hours you previously spent creating the work product
1. Can’t fly somewhere & bill one client & do work for another on plane.
2. If can serve more than one client in a time period, must pass benefits on to client
f. Contingent Fees R. of Governing Lawyers § 35
i. Cmt (B) They perform three functions
1. Enable parties who could not otherwise afford to do so, to retain lawyers to protect their legal rights 
2. Give lawyers additional incentive to win cases and encourage only those cases that could be meritorious 
3. Spread the risk of loss between lawyer and client 
ii. Cmt (C)-Large contingent fees for work that required little effort or little risk are unreasonable, or % too high – can’t take contingency if did little or no work (settlement etc)
iii. NO Contingent Fees w/ Criminal Defendants – MR 1.5(D)(2)
1. Lawyers may not enter into a contingent fee for a defendant on a criminal case 
a. Bc it creates a potential conflict of int w/ atty:
i. Ex: fee based on acquittal could tempt defense lawyer to push for trial rather than a plea bargain, or to forego mitigating evidence if it could lead to conviction of a lesser offense.
iv. NO Contingent Fees w/ Domestic Relations Matters (divorce, alimony) – MR 1.5(D)(1)
1. None where the contingency is based on securing divorce or upon an amount of alimony or support, or a certain settlement in lieu thereof
a. We want to promote reconciliation and protect against overreaching in highly emotional situations
2. No CA rule for family law matters but do have for divorce matters-developd from case law
a. Rationale: don’t want lawyers to have incentive to make couples get divorced
b. if spouse already trying to get divorce – can get lawyer on contingency fee basis
c. if divorce granted will allow all ancillary matters on contingency fee basis
d. individual not able to afford & no adequate access
e. if case is bifurcated – divorce & child custody separate
f. as long as policy about not encouraging divorce is not at stake its ok
3. Majority approach is not allowed. CA has a lot more leeway
g. Fees and the Discharged lawyer
i. Maj. Rule: Discharged lawyer gets fee on a quantum meruit basis (reasonable value of services)
ii. Old Rule: Allowed to recover full fee on contract
iii. Either way, if lawyer is fired for cause, the fee collectable will be greatly reduced 
iv. Galanis Rule:
1. If a lawyer is retained on a contingent basis and is discharged prior to the contingency, the lawyer may recover the value of services rendered if there is a subsequent settlement or award
a. Measured: proportion of the total fee to the contribution of the discharged lawyers efforts and
b. Payment: A subsequent lawyer under a contingent fee agreement who knew of the previous lawyer is responsible for paying the fee to the previous attorney. (most courts fall back into lawyer’s hourly rate)
v. Old Rule – fired w/out cause – client would be paying double. Want client to be able to choose lawyer w/out paying extra
1. Look to client’s perspective – don’t want to disincentivize clients from choosing attys.
vi. You can contract around all of this.  You should have in agrmt what will happen upon termination
1. If you w/draw for good cause – should be compensated on quantum meruit
vii. Fee Sharing/Gifts
1. Some statutes shift fees to the prevailing party (usually the plaintiff)
2. Lots of public interest orgs make their $ this way. E.g. Civil rights, title IX , etc. 
3. MR 1.5(E) (fee sharing) 
a. A division of a fee between lawyers who are not in the same firm may be only done if all three are met:
i. The division is in proportion to the services done OR each lawyer assumes joint responsibility for the representation
ii. The client agrees to the arrangement including the share each lawyer will be confirmed in writing, AND
iii. The total fee is reasonable 
4. CRPC 2-200
a. A division of a fee between lawyers who are not in the same firm may be only done if all three are met:
i. Full written disclosure + written consent [incl. fact of division & its terms]
ii. Total fee is not increased solely because of the division of fees. 
iii. Is not unconscionable 
b. Cannot get fee sharing for referrals resulting in employment (unless stated in A)
c. Cannot give a gift as consideration for any promise, or for any future referrals (unless stated in A)
i. Can give gifts as a thank you though
5. MR 7.2 - referral restrictions 
a. A lawyer shall not give anything of value for a referral except that a lawyer may
i. Pay for the usual charges of a legal service plan or a not for profit or qualified lawyer service 
ii. Refer clients to another lawyer/non-lawyer professional per an agreement you have with that person (not otherwise prohibited) if: 
1. the reciprocal referral agmt isn’t exclusive, 
2. client knows of/understands the agreement] S
6. Sharing fees with a non-lawyer MR 5.4(A)/CRPC 1-320(A)
a. Cannot do it ever except MR 5.4 (A)
i. Payment of money after death to lawyers estate
ii. Payment after sale of law firm, upon certain conditions, to estate or representative of lawyer
iii. Retirement plan to non lawyer employees, even if based on profit sharing
iv. Share court awarded legal fees with a non-profit organization that employed or recommended by the lawyer.
b. Cannot do it ever except CRPC 1-320
i. To deceased member’s estate
ii. To deceased members estate
iii. Retirement plan for the office
iv. Lawyer referral service in accordance with Rule 2-200
c. Worried about lawyer’s professional judgment being compromised by non-attys
d. Can’t split but can employ non-legal. ? extent of rule – secretary bonus from fees
VIII. CONFLICTS 
a. A conflict exists when a lawyer cannot, in the exercise of independent judgment, freely recommend a course of action to a client bc of conflicting duties owed to someone else.
b. Conflicts are imputed
i. All lawyers practicing together are considered one lawyer for conflict purposes
 Any conflict on the part of one lawyer is imputed to all other lawyers in the same office or firm
ii. Rests on presumption of shared confidences (CA doesn’t have, but case law supports it)
c. Duties that conflicts interfere with
i. Duty of Loyalty
ii. Duty to maintain client confidences
iii. Duty to represent client competently
d. Remedies for Conflicts of Interest
i. Disqualification
ii. Discipline
iii. Suit for Legal malpractice and/or fiduciary duty
iv. Fee forfeiture
v. Recession of a contract or gift between lawyer and client
vi. Dismissal of an action
e. Waiver to conflicts
i. Lawyer may receive waivers of conflicts only where the future conflict is clear enough for the client to give informed consent to waive it  no blanket waivers. Too general=not effective
f. Written Informed consent
i. What potential problems might arise, why client may not actually want lawyer to rep them. 
g. Types of Conflicts
i. CONCURRENT CONFLICTS
1. MR 1.7
a. Lawyer shall not rep a client if the rep involves a concurrent conflict
i. One client directly adverse to another OR
ii. Significant risk the rep will be materially limited by responsibilities to another client or third person or the lawyer’s own interests
b. Notwithstanding (a), a lawyer MAY represent a client if
i. Lawyer reasonably believes that she will be able to provide competent and diligent representation to each client AND
ii. EACH CLIENT GIVES INFORMED CONSENT
1. MR 1.0E Informed consent
a. Adequate information and explanation about the material risks of and reasonably available alternatives to the [conflicted representation.]
iii. Advance Waivers of Conflicts
1. Can lawyer get a client to sign an agreement waiving a conflict that has not yet occurred?
2. If you can actually foresee what the conflict might be
iv. ABA Formal Ethics Opinions
1. Such waivers are enforceable only where the future conflict is clear enough for the client to give informed consent to waive it.
a. So broad, blanket waivers general will be invalid.
b. Also think about sophistication of clients.
c. Conflicts rules are relaxed in legal services hotline scenarios.  Other rationale is we want people to volunteer to this work.
v. Most common way to see MR 1.7 conflicts – (1) direct adversity; (2) materially limited rep. – Concurrent DOESNT have to be clients suing each other
2. CA 3-310(B) (no MR analog)
a. A lawyer shall not represent a client without providing WRITTEN DISCLOSURE TO THE CLIENT where the lawyer has a substantial relationship with either
i. A witness or party in the same matter
ii. Or another person, whom the lawyer knows should know, would be “affected substantially” by resolution of the matter.
iii. Written disclosure NOT the same as informed consent in MR
3. CA 3-310(C) (analog to MR 1.7)
a. A lawyer should not WITHOUT INFORMED WRITTEN CONSENT OF EACH CLIENT
i. Accept representation of more than one client in a matter in which the interests of the clients potentially conflict
ii. Accept or continue representation of more than one client in a matter in which the interests of the clients actually conflict 
iii. Represent a client in one matter while at the same time representing another client whose interest in the first matter is adverse to the client in the first matter. (you rep A in A v. B, but you also rep B in B v. C)
iv. CA RULE DOESN”T HAVE LANGUAGE ABOUT REASONABLY BELIEVING THEY CAN PROVIDE COMPETENT & DILIGENT REPRESENTATION
4. CA 3-310(E) (consistent w/ MR 1.7 (current) & 1/9 (former))
a. A lawyer shall not, WITHOUT THE INFORMED WRITTEN CONSENT OF THE CLIENT [or former client] accept employment adverse to the client [or former client] where by reason of the representation of the client [or former], the lawyer has obtained confidential information material to the employment.
i. Concerned about using info from 1 client against another
5. National Standard – lawyer may not bring a suit against a current client w/o consent of both parties (In re Dresser)
6. Hot Potato Doctrine (In re Dresser)
a. A firm may not drop a client like a hot potato, especially if the new potential client is more lucrative 
7. Fiandaca
a. NHLA owed a duty of undivided loyalty to the female inmates as their class counsel. They also owed the same duty to the students. Under Rule 1.7(b), the NHLA could not have reasonably believed that its representation would not be adversely affected by the conflict. Thus they were disqualified
8. Bottoms v. Stapleton
a. When taking on joint rep at outset – should think is there potential conflict
9. POSITIONAL CONFLICTS –MR 1.7 CMT 24
a. Ordinarily lawyer may take inconsistent legal positions in diff tribunals at diff times o/b/o diff clients. Mere fact that advocating legal position o/b/o 1 client might create precedent adverse to interests of client rep’d by lawyer in unrelated matter doesn’t create conflict of interest
i. Same lawyer for A and B. Lawyer is arguing to enforce statute for A, but in another case for B that it is unconstitutional.
b. Conflict exists where there is a significant risk that a lawyer’s action on behalf of one client will materially limit the lawyer’s effectiveness in representing another client in a different case
c. Limited circumstances where we say position cnflct arises where can’t rep both
d. NeJaime example- patent & trademark office is reexamining patent. They represent 2 clients in EDTX. They argue in Tivo not to stay claim.  In Polycom say they should stay. Opposing side in Polycom argued not to stay and was also opposing counsel in Tivo and argued to stay.
i. Where precedent will seriously weaken the position taken on behalf of the other client.
1. Factors:
a. Where the cases are pending
i. If cases are in same jdx – enough to raise interest
b. The issue is substantive v. procedural
i. Think substantive positions affect clients more
c. The temporal relationship
i. Are they going up for appeal at same time?
d. Client’s Interests - Issue v. (short term and long term)
i. Also relates to sophistication
ii. If there was a significant risk that it will materially limit, the lawyer must have INFORMED CONSENT FROM EACH CLIENT
ii. SUCCESSIVE CONFLICTS
1. MR 1.9
a. Attorney who has formerly represented a client in a matter shall not thereafter represent another client in the “same or a substantially related matter” in which that person’s interests are materially adverse to the interests of former clients …unless former client gives INFORMED CONSENT IN WRITING
i. Ask TWO questions
1. Materially adverse?
2. Same or substantially related matter?
a. **MUST have YES to BOTH for there to be a conflict**
b. THEN, if there is a conflict can you get informed consent?
ii. Cmt 3- Matters are “substantially related” if they:
1. involve the same transaction or legal dispute OR 
2. if there is otherwise a substantial risk that confidential information as would have normally been obtained prior would materially advance the client’s position in the latter matter.
a. **no requirement about thinking atty can represent sufficiently & competently. More leeway here.
iii. Substantially related tests
1. Compare the facts of the two matters
2. Compare the legal issues of the two matters
3. Use a blended approach from the first two
a. Cal. Case law
iv. Lawyer who recurrently handles type of problem for former client is not prohibited from later rep’ing another client in factually distinct problem of that type, even though subsequent rep involves position adverse 
v. Case of organizational client – general knowledge of client’s policies & practices ordinarily will not preclude subsequent rep; on other hand, knowledge of specific facts gained in prior rep that are relevant to matter in ? will ordinarily preclude such rep
b. Hypo 1- Plaintiff A and Plaintiff B are suing D in a civil case. Interests of P’s A & B are not in conflict in any way.  Lawyer represents B in that action.  P B decides to terminate the relationship
i. Lawyer can undertake new rep even if former client doesn’t like it.
c. Hypo 2 – lawyer once rep’d A in breach of K & relationship is now terminated. Lawyer retained by B to sue A in completely unrelated matter.
i. Yes, can rep bc not substantially related.  Interests are adverse but it’s not the same or substantially related matter so there is no conflict for purposes of rule. 
2. 3-310(A)
a. “Disclosure” means informing the client or former client of the relevant circumstances and of the actual and reasonably foreseeable adverse consequences to the client or former client. 
b. “Informed written consent” means the client's or former client's written agreement to the representation following written disclosure.
3. 3-310(B) (NO MR Analog)
a. Attorney CANNOT WITHOUT WRITTEN DISCLOSURE TO THE NEW CLIENT, accept representation where attorney
i. Previously had a relationship with a party in the same matter AND the previous relationship would substantially affect the member’s representation. 
ii. OR previously had a relationship with another person or entity the attorney knows OR reasonably should know would be affected substantially by resolution of the matter. 
4. 3-310(E) (consistent w/ MR 1.7 & 1.9)
a. A lawyer CANNOT, WITHOUT THE INFORMED WRITTEN CONSENT OF THE CLIENT OR FORMER CLIENT, accept employment adverse to the client or former client where, by reason of the representation of the client or former client, the member has obtained confidential information material to the employment.  
5. MR 1.18
a. Extends MR 1.9 to prospective clients- lawyer shall not rep client w/ interests materially adverse to those of prospective client in same or substantially related matter, if lawyer received info from prospective client that could be significantly harmful to pros. client in new matter
b. But allows rep even if (1)both affected client & new client give INFORMED WRITTEN CONSENT OR (2) if affected lawyer can be SCREENED from new case
c. Cmt 5-lawyer may condition convo w/ prospective client on informed consent that lawyer will not be prohibited from rep’ing different client in same matter
6. Imputed Conflicts DQ Test (Kala) - Rebuttable Presumption of Shared Confidences 
a. Substantial relationship btw matter at issue and matter of former relationship?
b. If so, is the presumption of shared confidences within the former firm rebutted by evidence that the attorney had no contact or knowledge of the related matter?
c. If the attorney did have contact/knowledge, did the new firm erect adequate and timely screens to rebut the presumption of shared confidences with new firm?
7. Migratory lawyers (switching firms) 1.9(B) + (C)
a. 1.9B(essentially 1.9(a) for firms): [When lawyer has joined new firm] atty shall not knowingly rep a person in same or substantially related matter in which firm w/ which atty was formerly associated w/ had previously represented a client
i. Whose interests are materially adverse to that person 
ii. About whom the lawyer acquired information material to the matter; UNLESS the FORMER CLIENT GIVES INFORMED CONSENT IN WRITING 
1. Cmt 5- DQs attorneys only when they have actual knowledge. If an attorney who worked at a former firm did not acquire any knowledge of a particular client of that firm, that attorney/attorney’s firm is not DQ’ed from representing another client in the same or in a relevant matter even though the interests of the two clients conflict. 
iii. For purposes of conflicts – imputed/apply to all lawyers w/ whom you’re associated
iv. ANALYSIS: must ask several questions
1. is there material adversity? 
2. Is it regarding the same or substantially related matter?
3. Does the lawyer have confidential info re: former client?
v. Hypo- Lawyer, solo practitioner, reps A in A v. B.  Then C comes and wants lawyer to rep him in C v. A.
1. even if no material adversity & no substantially related matter, SOLO practitioner has confidential info about A.
b. 1.9C: [Using info from Client A when rep’d by former/present firm] a lawyer who has formerly represented a client in a matter or whose present/former firm has formerly represented a client in a matter shall not thereafter
i. Use information relating to the representation to the disadvantage of the former client EXCEPT as the rules would allow or if info has become general knowledge
ii. Reveal info from the former rep. EXCEPT as those rules would allow
8. MR Screens – MR 1.10(a)
a. While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be disqualified by rules 1.7 and 1.9 UNLESS the disqualification under 1.9(a) and (b) came because they worked at a previous firm and
i. The DQ’d lawyer is timely screened in the matter AND 
1. Timely Screened: Written notice, state of the firms compliance of the rules, statement of review, 3 certifications of compliance at reasonable intervals 
ii. Gets no money from the matter. 
iii. (ii) written notice promptly given to any affected former client. Shall include description of screening, statement of compliance and agreement by firm to respond promptly to any inquiries
iv. (iii) certifications of compliance w/ rules & w/ screening procedures provided at reasonable intervals upon request.
b. If screens are adequately erected to prevent lawyer who moved from sharing confidences at new firm, can rep new client, even over client’s objections
c. even if no informed consent in situations where we would require it, you can erect screen & don’t need it.
i. No side-switching though (like in Kala)
d. ANALYSIS for FORMER clients
i. 1. Material adversity? 
ii. 2. Same or substantially related matter?
1. must have yes to BOTH 1&2
iii. 3. Confidential information? 
1. If lawyer doesn’t have confidential info the firm and the lawyer could also rep the client
iv. If the lawyer DOES have confidential info, either get informed written consent or possible screen (they get no part of fee if screened)
e. Hypo- LF1, L reps A in A vs. B.  L leaves for LF2 who is repping C in C vs. A.
i. It is materially adverse
ii. May or may not be same or substantially related matter
iii. If it is, do they have confidential information? No? everyone’s ok.
iv. Yes they have confidential info, Informed Written Consent OR screen
1. There are times when screening isn’t possible – e.g. 3 person firm & you were lead counsel at LF1.
9. California Screens
a. Not allowed in CA under rules, but in practice is done all the time 
10. 1.10(b):don’t focus on this too much* [When the firm wants to rep someone adverse to former employee’s client] when a lawyer has terminated association with a firm, the firm CAN represent a person with interest materially adverse to the former attorney’s clients UNLESS
i. The matter is the same or substantially related to that, in which the formerly associated lawyer and
ii. Any lawyer remaining at the firm has information protected by rules 1.6 and 1.9c material to the matter.
11. Imputed Conflicts DQ Test (Kala) - Rebuttable Presumption of Shared Confidences 
a. Substantial relationship btw matter at issue and matter of former relationship?
b. If so, is the presumption of shared confidences within the former firm rebutted by evidence that the attorney had no contact or knowledge of the related matter?
c. If the attorney did have contact/knowledge, did the new firm erect adequate and timely screens to rebut the presumption of shared confidences with new firm?
12. Former Client Conflict Examples
a. Generally – how lawyers own rep can affect rep they take on in future
i. Lawyer work on A v. B. L is now retained by B v. A.
1. Materially adverse? YES
2. Same or sub related? YES
a. Look to see whether there is significant overlap of facts or law (CA takes blended approach as do most jdx)
b. If NO – rep ok
c. If YES – rep not ok unless get informed consent of former
b. Firms – affecting their ability to move firms
i. E.g. LF1 where L works reps A in A v. B. Then L moves to LF 2, who reps B
1. Materially adverse? YES
2. Same or sub related? SAME
3. Screening is potential solution – if they can have them- LF2 can continue to work, but L doesn’t get to work on it OR collect fees. Even if A objects can still do it
iii. Conflicts with the lawyers own interest
1. MR 1.8A – Transactions w/ Client (Cal Rule 3-300 is same)
a. Lawyers shall not enter into a business transaction with a client unless
i. Transaction and terms are fair & reasonable to client, and fully disclosed in writing “in a manner that can be reasonably understood” by client 
ii. Client advised in writing to seek consultation w/ indep. counsel AND
iii. Client gives written informed consent
2. MR 1.8C - Gifts
a. A lawyer shall not solicit any substantial gift from a client, including testamentary gift 
i. Cannot be in will unless lawyer or family member is related to client
b. A lawyer may accept a gift from a client if the transaction meets the standard of general fairness. 
i. i.e. holiday or token of appreciation 
ii. A more substantial gift may be accepted but then revoked by client under the doctrine of undue influence because such gifts are presumed fraudulent. 
3. Cal. Rule 3-300-
a. Member shall not enter into business trans w/ client; or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to client, unless each has been satisfied
i. A. trans or acquisition & its terms are fair and reasonable to client & fully disclosed in transmission & transmitted in writing to client in manner which should reasonably have been understood by client; AND
ii. B. client is advised in writing that client may seek advise of indp. lawyer of client’s choice and is given reasonable opp. to seek that advice.
iii. C. client thereafter consents in writing to terms of trans or acquisition
4. CR 4-400
a. A member shall not induce a client to give a substantial gift, including a testamentary gift, to the member or the member’s family, except when the client is related to the member. 
5. Sexual Relations 
a. MR 1.8B
i. A lawyer shall not have sex with a client unless there was a consensual sexual relationship before the A/C relationship commenced.
b. CR 3-120
i. A member may not
1. Demand sex as a condition of any professional relationship
2. Employ coercion, intimidation, or undue influence in entering sexual relations with a client
3. Continue to have sex with a client if the relations cause the member to perform services incompetently 
ii. Does not apply to spouses or ongoing consensual sexual relationships pre-existing 
6. Familial Relations
a. MR 1.7 Comment 11
i. Lawyers of diff parties related to one another  need informed consent from each client.
b. CR 3-320
i. Broader definition of “related” (includes someone who lives with you, client, intimate personal relationship)
ii. Only need written disclosure
7. Personal Interests Conflicts 
a. CR 3-310(B)
i. A member shall not accept or continue representation of a client W/O PROVIDING WRITTEN DISCLOSURE TO THE CLIENT where
1. The member has or has had a legal business, financial, professional, or personal relationship w/ another person or entity the member should know would be affected by resolution of the matter (not necessarily a former client or someone in the same matter)
b. MR 1.7(A)
i. A lawyer shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if
1. There is a significant risk that the representation of one or more clients will be materially limited…by a personal interest of the lawyer. 
c. MR 6.4- lawyer may serve as director, officer, or member of org, involved in reform of law or its admin notw/standing that reform may affect interests of client of lawyer. When lawyer knows that interests of client may be materially benefitted by decision in which lawyer participates, lawyer shall disclose fact but need not identify client.
i. Have to be mindful you could run into situation where it becomes conflict under 1.7
iv. CONFLICTS CREATED BY THIRD PARTIES 
1. Fees paid by Third parties
a. MR 5.4(c)
i. Can’t let someone paying you to rep another direct or regulate your professional judgment in render legal services 
b. MR 1.8(f) lawyer may accept payment from third party only if:
i. Client consents, 
ii. No interference w/ lawyer’s pro judgment or A/C relationship. 
iii. Client info is protected by MR 1.6.
iv. CR 3-310(F) is functionally identical
2. Most common situation
a. Getting paid by insurer while representing the insured.
i. Majority Rule: insured is sole client
ii. Minority rule: joint clients 
b. ABA Ethics Opinion 01-421 (2001) - Lawyer representing insured must not permit insurer to require compliance with litigation management guidelines lawyer reasonably believes will compromise materially the lawyers professional judgment or result in inability to provide competent representation to insured.
i. Lawyer may not disclose confidential info without insured informed consent
ii. May send bills with confidential info if
1. If reasonably believed it is impliedly authorized and
2. Wont affect material interest of insured adversely, 
c. CA Civ Cide 2860
i. duty of counsel & insured to disclose to insurer all information concerning the action except privileged material
ii. duty to consult & inform the insurer on all matters related to the action
iii. insurer’s & insured’s lawyers allowed to participate in litigation
iv. lawyers must cooperate and exchange info consistent w/ ethical/legal obligations 
3. Other third party conflicts
a. MR 1.7a2
i. A concurrent conflict exists if there is a significant risk that the representation of one or more clients will be materially limited by the lawyers responsibilities to another client, a former client, or a third person or by a personal interest of the lawyer. 
b. Cal Rules 
i. 3-310- attorney cannot WITHOUT PROVIDING WRITTEN DISCLOSURE TO THE NEW CLIENT, accept representation 
1. B1 has legal, business, financial, professional, or personal relationship with a party or witness in the same matter
2. B2 previously had above relationship with a party or witness in the same matter and the previous relationship would substantially affect representation
3. B3 previously had an above relationship with another person or entity the attorney knows or reasonably should know would be affected substantially by resolution of the matter. 
IX. LITIGATION ETHICS
a. Sanctions for Improper Advocacy 
b.  Lawyer shall not bring case the lawyer does not have a good faith argument for
i. MR 3.1
1. A lawyer shall not bring or defend a proceeding, or assent or controvert an issue therein, UNLESS there is a basis in law and fact for doing so that is not frivolous, which in includes a good faith argument for an extension, modification, or reversal or existing law. 
a. Such action isn’t frivo even though lawyer believes client won’t ultimately prevail 
ii. Cal Rule 3-200
1. A member shall not seek, accept, or continue employment if the member knows or should know that the objective of such employment is 
a. To bring an action, conduct a defense, assert a position in litigation, or take an appeal without probable cause and for the purpose for harassing or maliciously injuring any person
b. To present a claim or defense in litigation that is not warranted under existing law, UNLESS it can be supported by a good faith argument for an extension, modification, or reversal of such existing law.
c. Means Used while representing a client
i. MR 4.4 
1. In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods or obtaining evidence that violate the legal rights of such a person. (Cal. Analog: Rule 3-200)
ii. MR 3.5 Comment 4
1. The advocate’s function is to present evidence and argument so that the cause me be decided according to law. Refraining firm abusive or obstreperous conduct is a corollary of the advocate’s right to speak on behalf litigants. 
iii. Personal Opinion of the Attorney
1. MR 3.4 E
a. A lawyer shall not in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness OR state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of the accused. 
i. We only want the facts to weigh on the decision of the jury, not to be unduly persuaded by an attorney’s opinion
2. Cal Rule 5-200(E)
a. A lawyer shall not assert personal knowledge of the facts at issue, except when testifying as a witness.
i. Leaves out personal opinion
iv. MR. 3.2 Reasonable efforts to expedite litigation with client interest
1. Lawyer shall make reasonable efforts to expedite litigation consistent w/ ints of client. 
a. Make the litigation as cheap as you can for your client, do not drag it out
d. Fraud on the Court
i. M3.3 
1. A lawyer shall not knowingly
a. Make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer
b. Fail to disclose to the tribunal legal authority in the controlling JDX known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel. 
c. Duties stated in sub(a) continue to conclusion of proceeding
2. Comment 13
a. A proceeding has concluded w/in the meaning of this Rule when a final judgment in the proceeding has been affirmed on appeal or the time for review has passed. 
3. Comment 4
a. An advocate has the duty to disclose adverse authority in the controlling JDX that has not been disclosed by the opposing party. Legal argument is a discussion seeking to determine legal premises properly. 
ii. Ca Rule 5-200
1. Lawyer shall
a. Employ for the purpose of maintaining the causes codified to the member, such means only as are consistent with the truth
b. Not seek to mislead the judge, judicial officer, or jury by artifice or false statement of fact or law
c. Shall not intentionally misquote to tribunal the language of a book/statute/case 
d. Shall not, knowing of its invalidity, cite authority that has been overruled or a statute that has been repealed or declared unconstitutional. 
iii. Differences between MR 3.3 and CA Rule 5-200
1. Nothing about affirmative duty to disclose direct adverse authority in CR 5-200
a. Court may sanction but not explicit in rules
i. May be in local rules
2. Specific prohibition about knowingly citing overruled cases/repealed statutes in CR 5-200
e. Improper communication/undue influence 
i. MR 3.5
1. A lawyer shall not
a. Seek to influence judge, juror, or other official by means prohibited by law
b. Communicate ex parte w/ such person during proceeding unless auth’d by law
c. Communicate with a juror or prospective juror after discharge of the jury if
i. The communication is prohibited by law or court order, 
ii. the juror has made known to the lawyer a desire to not communicate
iii. The communication involves misrepresentation coercion, or harassment. 
ii. CA rule 5-300
1. A member shall not directly or indirectly communicate w/ or argue w/ a judge or officer upon the merits of a contested matter pending before such a judge or officer except 
a. In open court
b. With the consent of all other counsel in the matter
c. In the presence of all other counsel in the matter
d. In writing with a copy thereof furnished to such other counsel
e. In ex parte matters. 
2. Judicial officers include clerks, research attorneys or other court personnel who participate in the decision making process. 
f. Falsifying evidence/secrecy of others
i. MR. 3.4
1. A lawyer shall not 
a. Falsify evidence, counsel or assist a witness to testify falsely or offer an inducement to a witness that is prohibited by law
b. Request a person other than a client to refrain from voluntarily giving relevant information to another party UNLESS
i. The person is a relative or an employee or agent of a client AND
ii. The lawyer reasonably believes that the other party’s interests will not be adversely affected by refraining from giving such information. 
ii. CR 5-310
1. A member shall not
a. Advise/directly or indirectly cause a person to be “unavailable” as a witness in jdx
b. Directly or indirectly pay, offer to pay, or acquiesce in the payment of compensation to a witness contingent upon the content of the witness’s testimony or the outcome of the case. Except where prohibited by law, a member may advance, guarantee, or acquiescence in the payment of
i. Expenses reasonably incurred by a witness in attending or testifying 
ii. Reasonable compensation to a witness for time lost
iii. Reasonable fee for an expert
iii. FRCP Rule 11
1. (b) Representations to the Court
a. 1. Not being presented for any improper purpose, such as to harass, cause unnecessary delay, or needlessly increase cost of litigation
b. 2. Claims, defenses, & other legal contents are warranted by existing law or by nonfrivolous argument for extending, modifying, or reversing existing law or for establishing a new law
c. 3. Factual contentions have evidentiary support or, if specifically so identified, will likely have evidentiary support after reasonable opportunity for further investigation or discovery; and
d. 4. Denials of factual contentions are warranted on evidence or, if specifically so identified, are reasonably based on belief or lack of information
i. Cal Civ Proc 128.7 is CA equivalent
2. Rule 11 Safe Harbor Prov- motion for sanctions must be made separately from any other motion & must describe specific conduct that allegedly violates Rule 11(b). Motion must be served…but must not be filed or presented to court if challenged paper, claim, defense, contention, or denial is withdrawn or appropriately corrected w/in 21 days after service or w/in the time court sets
3. FRCP Sua Sponte Order- on its own, court may order atty, or party to show cause why conduct specifically described in order has not violated Rule 11(b)
4. (4) Nature of a Sanction- sanction imposed must be lmited to what suffices to deter repetition of conduct or comparable conduct by others similarly situated. Sanction may include nonmonetary directives; an order to pay a penalty into court; or, if imposed on motion and warranted for effective deterrence, an order directing payment to movant of part or all of the reasonable attys fees & other expenses directly resulting from violation
5. Hunter v. Earthgrains Rule 11 Standard-
a. A reasonable attorney in like circumstances could not have believed his actions to be legally justified
b. Absolutely ‘no chance of success’ under existing precedent.
g. Discovery Abuses
i. Type of Discovery
1. Written- Disclosures, interrogatories, document production
2. Oral- Depositions 
3. Distinguishing between partial failures and total failures in discovery
a. Total – defendant doesn’t show up for depo
b. Partial- sent back responses to interrogatories, but didn’t answer some. Or showed up to deposition but there are some things you didn’t do. You can file a motion to compel and if they don’t you are likely to get sanctions.
ii. Sanctions for Discovery abuse
1. Public admonishment/refer to the disciplinary authorities 
2. Require attendance to seminars/take the MPRE/education
3. Monetary (client and/or lawyer)
4. Evidentiary
5. Termination of suit
iii. Factors for sanctions
1. Extent or parties personal responsibility
2. Prejudice to adversary
3. History of dilatoriness
4. Whether the attorneys conduct was willful or in bad faith
5. Alternative sanctions
6. Merit of underlying claim
iv. FRCP on Discovery
1. 16(f) sanctions if you fail to obey scheduling order or pretrial order or fail to participate [in a pretrial conference] in good faith.
2. 26(g): requires you to sign all disclosures, discovery requests, responses and objections and to certif. that any such papers are warranted in fact and law and not improper
3. 30(d): all objections at deposition must be stated concisely and in a non argumentative and non suggestive manner - court can stop or limit depo’s being conducting in bad faith
4. 37: sanctions for failure to comply with rules 
5. Cal Rule- sanctions for discovery abuses unless there is a substantial justification for losing party’s position
a. Will always ask for attorneys fees and costs – bc other side isn’t doing what they are supposed to, we ask them to cover costs
b. Could have evidentiary sanctions – can’t bring in evidence or its excluded.
v. Ethical Rules on Discovery 
1. MR 3.2 - duty to expedite litigation consistent with the interests of the client
2. Perjury Issues
a. Have duty under MR for candor to court. CA also have duty of truthfulness.  Get balanced in different ways. Part of it goes back to duty of confidentiality and exceptions FRE does.
b. Don’t think there is a value in false testimony.
3. MR 3.3 (A)(3) - candor toward the tribunal
a. A lawyer shall not knowingly offer false evidence that lawyer knows to be false
i. This also includes documents
ii. MR 1.0(f) – “knows”- actual knowledge of fact in question. Person’s knowledge may be inferred from circumstances. MUST HAVE ACTUAL KNOWLEDGE & CAN’T BE WILFULLY IGNORANT
b. If the lawyer has called a witness and then later finds out it was false, the lawyer must take remedial measures, including disclosure if necessary 
i. Can seek to withdraw if they refuse to come clean. If you aren’t allowed then you can tell the tribunal
ii. How does withdrawal remedy the problem – signals something is wrong
1. Usually just say withdrawing pursuant to prof. duty
iii. Some states have quiet withdrawal & then if you are denied you can dislose
iv. Some states allow noisy withdrawal – make it very clear why you are withdrawing when you withdraw
v. CA is NOT a noisy withdrawal state
vi. Judge- could order mistrial. Could also do nothing. Have discretion
vii. MR – you can take remedial measures, even if that means disclosing client confidences w/in 1.6
viii. CA – can’t rely on false statements & cannot disclose confidential info in taking remedial measures – shouldn’t rely on false info in any way
c. A lawyer may refuse to offer evidence, except the testimony of a defendant in a criminal matter the lawyer reasonably believes is false
i. Knows - denotes actual knowledge of the fact in question. May be inferred from circumstances 
4. MR 3.3 (B)
a. A lawyer who represents a client in an adjudicative matter proceeding and who knows that a person intends to engage, is engaging, or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures including, if necessary, disclosure to the tribunal. 
5. MR 3.3(C)
a. The duties stated in paragraphs A and B continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information protected by MR 1.6
6. MR 3.3 comment 12
a. Lawyers have special obligation to protect a tribunal against criminal or fraudulent conduct that undermines the integrity of the adjudicative process
i. Bribing, intimidating, unlawful communication with a witness juror, court official or other proceeding
ii. Destroying or concealing documents or otherwise evidence or
iii. Failing to disclose information to the tribunal when required to do so. 
7. MR 3.3 comment 13
a. A proceeding has concluded within the meaning of this rule when a final judgment in the proceeding has been affirmed on appeal or the time for review has passed
8. MR 3.4
a. Prohibits concealing, altering, or destroying evidence, or obstructing party’s access to it
b. Prohibits falsifying evidence or counseling a witness to testify falsely
c. (d) Prohibits making a “frivolous discovery request” or failing to make a reasonably diligent effort to comply with discovery request
vi. Criminal defendant special rules
1. Client has ultimate authority to decide whether to testify (MR 1.2(a), Rock v. Arkansas)
2. Lawyer should still try to counsel client not to lie, tell client ethical obligations if he does so (has to either try to withdraw or disclose to crt) MR 3.3, Com. 12
3. If the client lies, try to withdraw if this can cure the taint and other wise is permitted. Id.
4. If no withdrawal, remedial duty to inform tribunal if layers knows of perjury. MR 3.3(a)(3), 
5. Thereafter in CA, narrative testimony with no mention of testimony in closing arguments. 
h. Civil Claims by Adversaries - Malicious Prosecution and Abuse of process claims
i. Malicious Prosecution Claim
1. Prior action terminated in current plaintiff’s favor
a. Verdict in your favor. If you win on some claims & not others you can still bring this claim, but it will be much weaker
2. Prior action brought without probable cause
a. Must be leagally tenable
3. Prior action initiated with malice
a. Question jury decides. Look at subjective intent for why you filed claim.
ii. Abuse of Process claims
1. Use of the legal process
2. In an improper or unauthorized manner
3. Damages 
iii. ***court’s don’t look favorably upon these claims. Want attorneys to be able to make creative arguments***
X. ADVERTISING AND SOLICITATION	
a. Advertisements
i. Elements
1. Print or media communication
2. Directed at public 
3. with purpose o intent of making public aware of the lawyers services 
ii. Includes
1. stationary, letterhead, signs, business cards, brochures, etc, re: lawyer/law firm
2. bus bench ads
3. newspaper, TV, radio ads
4. yellow pages ads
5. websites firm names
6. letters
b. Canon 27, 1908 Ver. Canons of Prof Ethics
i. Most worthy & effective ad possible, is est. of a well-merited reputation for professional capacity & fidelity to trust…solicitation of business by circulars & ads, or be personal comm, or interviews not warranted by personal relations is unprofessional…indirect advertisements for bus by furnishing or inspiring newspaper comments concerning causes in which lawyer has been or is engaged…importance of the lawyer’s positions and all other like self-laudation, defy the traditions & lower the tone of our high calling & are intolerable
c. Advertisement based on commercial speech
i. Cases
1. Bates v. State Bar of AZ (433 U.S. 530; 1977)
a. Holding- Regulation banning truthful, non-misleading, non-deceptive advertising violated First Amendment protections of commercial speech. Can have reasonable regs but not blanket prohibitions
b. State’s interest in professionalism and public service “are not in and of themselves an adequate answer to constitutional challenge.”
c. Advertising is not “inevitably misleading” even though much legal work is individualized/unique.  Fixed prices for fixed services can be done, and public is benefited by price information, not harmed as Bar claimed.
d. No evidence that quality of legal services will decrease just by virtue of advertising or fixed price fee.
e. No evidence that ads will stir up litigation,  and if they do, better to have wrongs redressed than have victims suffer in silence .
2. In re RMJ (1982)
a. Newspapers, yellow pages, and telephone directories OK, but only for limited information.
b. Name, address, area of practice (limited in number (23) and specific wording), office hours, foreign language capability, fee schedule, credit, etc.
c. Cannot do a general mailing, and even on mailings to lawyers, clients, personal friends, and relatives, only certain things permitted.
d. Fixed fee for only 10 “routine” services.
e. Disclaimers of certification of expertise following listed areas of practice.
f. Court said no subst govt interest. Protecting public not connected to these regs
3. Central Hudson & Elec. Corp. v. Public Serv. Comm’n (1980)
a. (1) to gain constitutional protection, commercial speech must concern lawful activity & not be deceptive or misleading
b. (2) if constitutionally protected, state must show any reg that restricts speech
i. (a) Is based on a substantial governmental interest
ii. (b) Directly advances that interest
iii. (c) Is no more extensive than necessary to serve that interest (intermediate scrutiny) 
iv. May place reasonable time, place, manner restrictions
4. Can advertise certified status not recognized by Bar, so long as bestowing institution is clearly identified. Peel v. Ill. Bar, 496 U.S. 91 (1990). 
5. Can advertise that you received Martindale-Hubbell’s “highest rating” (“no self-laudatory statements” does not pass First Amendment), Mason v. Fla. Bar 512 U.S. 136 (1994).
ii. Model Rules/Cal rules
1. MR 7.1
a. A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services.
i. False communication: contains a material misrepresentation of fact of law or omits fact necessary to make the statement considered as a whole not materially misleading.
2. MR 7.4
a. A lawyer may communicate the fact that the lawyer does/does not practice in particular fields of law
b. Lawyer admitted to PTO - Patent attorney
c. Lawyer engaged in Admiralty - Proctor in Admiralty 
d. Lawyer cannot state or imply certification in a particular filed unless
i. Certified by an organization approved by state or ABA and 
ii. Name of certifying organization clearly identified. 
3. Cal. Rule 1-400
a. Communications shall not:
i. contain any untrue statement
ii. contain any matter which is false, deceptive, or tends to confuse, deceive, or mislead
iii. omit fact necessary to make the statements not misleading
iv. fail to indicate clearly, expressly, or by conduct that it is an ad
v. be transmitted in manner which involves intrusion, coercion, duress, compulsion, intimidation, threats, or vexatious or harassing conduct
b. No communications with any guarantees, warranties, or predictions
c. No testimonials/endorsements unless disclaimer that it doesn’t constitute a guarantee, warranty, or prediction
d. No communication which doesn’t have the word advertisement or newsletter on it and its envelope, except professional announcements.
e. No communication which doesn’t identify the name of member responsible for it
i. w/ firms, at least one member has to be identified.
f. No dramatizations without disclaimer
g. No communication that states or implies no fee recovery unless whether or it also states not the client will be liable for costs 
h. No communication implying member is able to provide services in a language other than English unless the member can or its disclosed that the person who speaks such language is not a member
4. MR 7.5
a. A lawyer shall not use a firm name, letterhead, or other professional designation that violates MR 7.1 (misleading). A trade name can be used if it does not imply a connection with a governmental agency or charitable legal services organization
b. If firm has offices in more than one jurisdiction, can use same name in all so long as its indicated which attorneys are not licensed to practice in certain jdxs
c. Name of lawyer holding public office shall not be used during any substantial period in which the lawyer is not actively and regularly practice with the firm
d. Can state you are partnership or other type of entity only if it is a fact. 
5. Alexander & Catalano- 2010 2d. Cir. –court said- unconstitutional under 1A to regulate testimonials – even w/out facts that show anything in particular
a. Other objection was to term ‘heavy hitters’. 2d Cir said this was fine.
d. Solicitation
i. Elements
1. Face to face, direct telephone, or real time electronic contact
2. Initiated by, or at direction of the lawyer 
3. To a non lawyer with whom the lawyer has no family or prior professional experience 
4. With the significant motive of pecuniary gain by the lawyer
ii. Ohralik v. Ohio St. Bar Assoc.
1. Lawyer finds woman in car accident & goes to see her in hospital then her parents. Convinces her to let him rep her. Takes pics of her in hospital before he’s even retained. Also hides tape recorder in jacket at parents house. Brought up on disciplinary charges for solicitation.  He argues it’s free speech –commercial speech.
2. Court- when you’re talking about solicitation you are also talking about conduct. And in some ways the speech subsidiary to the conduct. This gets the lowest protection for speech bc what this really is, is a business transaction & we can’t regulate those.
a. Court is more concerned w/ solicitation than advertising.
b. Concerns are (1) rep of lawyers & (2) overreaching by lawyers
c. Said he is welcome to go tell pple about their rights but then can’t rep them.
iii. Primus – 
1. Lawyer who works for ACLE meets w/ group of people who were sterilized as condition of receiving medicare. This becomes different kind of speech – personal political belief. In addition, not for pecuniary gain – only money they try to get is attorneys fees
a. Court says- talking about protected political speech & this gets a lot of protection
b. Decision creates space for public interest lawyers to see if peoples rights are violated & to help them.
iv. Zauderer- 
1. Attorney took out newspaper ad directed at women who took particular birth control methods.  Was this ok?
a. Court- held constitutional. If deceptive/misleading, then not protected.  Not the case here.  Other ways state can go about finding out if it is w/out having blanket prohibition (Central Hudson app)
v. Shapero
1. Letters directed at people that lawyer has reason to believe that they might be in need of particular service.  Is this more Bates/Zuaderer (writing) or Ohralik (face to face)
a. More like Ad argument – pressure, coercion is not present. Not required to answer right away. Can talk to someone before answering, or just throw it out
b. More like solicitation argument – much more targeted than ad – these people have reason to respond urgently.
c. Court – close decision (5-4) want to protect people from invasion of privacy
vi. Florida Bar v. Went For It
1. Can have reasonable time, place & manner restriction
2. If people have serious accident can’t contact for 30 days
3. Apply Central Hudson Test (prong 1 met, analyze prong 2)
a. Based on subst govt interest – privacy of vulnerable families; making profession look better
b. Directly advances govt interests – Yes, FL produced lots of data
c. is not more extensive than necessary – can still solicit after.
vii. MR 7.3
1. A lawyer shall not by in person, live telephone, or real time electronic contact solicit professional employment . . . when a significant motive for the lawyer’s doing so is the lawyers pecuniary gain unless that person is
a. A lawyer
b. Has a family, close personal or prior professional relationship with the lawyer. 
2. A lawyer shall not solicit professional employment from a prospective client even . . . when not otherwise prohibited by sub(1)/(a), if:
a. The prospective client has made known to the lawyer a desire not to be solicited
b. The solicitation involves coercion, duress, or harassment. 
3. Every written, recorded, or electronic communication from a lawyer soliciting professional employment from a prospective client known to be in need of legal services in a particular matter shall include the words advertising material on outside of the envelope, in any, and at the beginning and ending of any recorded or electronic communication, unless it is to another lawyer or family member, close personal friend, or past client. 
viii. Cal Rule 1-400
1. Solicitation means any communication:
a. Concerning the availability for professional employment by the member or law firm in which a significant motive is pecuniary gain and 
b. Which is delivered in person or by telephone 
2. A solicitation shall not be made to a prospective client with whom the member or law firm has no family or prior professional relationship, UNLESS the solicitation is protected from abridgment by the constitution. A solicitation to a former or present client in the discharge of a member’s or law firm’s duties is not prohibited. 
3. A communication or solicitation shall not contain an
a. Untrue statement
b. Be transmitted in any manner which involves intrusion, coercion, duress, compulsion, intimidation, threats, or vexatious or harassing conduct
4. Standards
a. 3: no communication delivered to potential client whom the member knows or should reasonably know is in such emotional, mental or physical state that he or she would not be expected to exercise reasonable judgment in the selection of counsel
b. 4: no communication transmitted at the scene of an accident or at or in route to a hospital, emergency care center or other health care facility. 
ix. Comment 3 to MR 7.2
1. Similarly, electronic media, such as the internet can be important source of information about legal services and lawful communication by e mail is permitted
a. But subject to MR 7.3 restriction on real time electronic contact designed to solicit professional employment
2. If you can’t make the call you can’t have someone else make it for you
a. Under MR – telephone call that is recorded is ok
b. Under Cal Rule- recorded telephone call is NOT ok
3. Can ask other lawyers for overflow
x. Comment 4 to 7.4
1. There is a far less likelihood that a lawyer will engage in abusive practices against an individual who is a former client, or with whom a lawyer is related to, or in situations in which a lawyer is motivated by considerations other than the lawyers pecuniary gain. Nor is there potential for serious abuse when the person contacted is a lawyer. 
e. Distinctions
i. Generally – less & less regulation being allowed; But – in person, live telephone call – allow regs
ii. In between – target letters – state can have time, place, & manner restrictions
iii. Both MR & Cal Rules – have groups of pple exempt bc don’t think they’ll be coerced
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