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I. Introduction

Lifecycle of a Film

1. Development - trying to get together a project that can be made into a film

a. ID the project

b. Acquiring rights

c. Hiring screen writers (unusual to have just one writer)

d. Hiring producer (either studio exec or a traditional producer)

i. ID projects, acquire rights, hire screen writers, etc.

e. Write screenplay

f. Budget the film

g. Hire Director (sometimes at this stage, but not always)

h. Developing Marketing

2. Greenlighting Process

a. Run by distribution executives to determine how much film will make --> projecting the ultimates & Determine if the film should be made

b. For Independent Fil

3. Pre-Production (usually 8 weeks)

a. Costume Director

b. Director of Photography

c. Location ID

d. Studio Facilities Booked

e. Book talent

4. Commencement of Principle Photography (typically 60 shooting days --> 10-12 weeks)

a. Shooting the Film

5. Complete Principle Photography

6. Post-Production

a. Editing the film into a coherent final film

b. Sound Effects

c. Licensing of film

7. Initial Theatrical Release

a. Movie hitting the theatres

i. 30,000 screens in the US --> wide release = 4-6k screens

ii. Usual model is to get it in as many theatres initially as possible

8. PPV window

9. Home Video window

a. Use to be a 6 month release, now they are closer to theatrical releases 

b. Some are simultaneous

10. Pay Television window

11. Network TV or Syndicated TV window

II. Idea Protection

Old Rule

The issue use to be whether people who submitted ideas to others could claim legal protection at all if their ideas were used w/o consent ( “Ideas were free as air”

Evolution

1. Not Protected


2. Protected as property


3. Protected, but not as property

New Rules

While ideas are not copyrightable, it is well settled that state law protection is available to those who disclose their ideas.  The following are the theories underpinning the protection of idea theft:
Pre-empted

1. Property (Misappropriation)
2. Quasi-Contract (Implied-in-law Contract)
Available State Law Theories

3. Express Contract

4. Implied-in-fact Contract
5. Confidential Relationships (rarely used)

1. Property
a. Misappropriation of property used Pre-1947 amendment, but killed by Desney v Wilder
b. Express Preemption: 17 USC §301 of the Copyright Act states that a law providing rights equivalent to copyright is preempted.  If, however, a C of A has an “extra element” from copyright infringement, then it will not be deemed “equivalent” and thus will not be preempted.  § 301 also requires that the subject matter be copyrightable.
c. General Supremacy Clause Preemption: stands as obstacle to federal policy.  Does this just mean that if it is not express preempted under §301, it may still be preempted under supremacy clause b/c it hinders the ability to properly carry out the Copyright act? Can you give me an example of this?
2. Quasi-Contract (Contract Implied-in-Law)
a. These are not agreements but obligations imposed by law to prevent unjust enrichment.
b. Protects only protectable property ( thus must prove copyright infringement, causing it to be preempted.
Issues


         
  Characteristics of Idea Req                Type of “Use” Supports 
                                                                         for Protection                                   Liability              

Circumstances for K/Conf Rel.

3. Express Contract

a. Terms are agreed to in words (oral/written)
i. Offer to disclose an idea in return for payment

ii. Promise to pay for the idea

iii. Use - Possibly only “use of material element” or “inspiration” (Buchwald)

Buchwald v PAR

B of K claiming he was entitled to add. comp called for in K. Trl Ct agreed, PAR argued “Coming to America” was not ‘based upon’ Buchwald’s treatment.

4. Implied-in-Fact Contract

a. K whose existence and terms are shown by conduct rather than words

b. While some have argued that a contract should be implied whenever a writer submits ideas to a producer (b/c nature of rel) CA Cts have never done so w/o allegation that the party receiving the ideas have said something to indicate an agreement to pay or at least done something unmistakably to indicate an awareness that the person submitting the idea expected to be paid.  Thus, mere submission is not enough to create implied-in-fact contract for its protection.  

c. Possible Preemption: 
Selby v. New Line
The case dealt with express preemption.  Ct: Ideas are w/in subj matter of copyright, but are not protected by copyright.  Ks are sometimes “not equiv” to a right of copyright, but if K only protects or creates a rt w/in the bundle of copyright rights (i.e., reproduce, prepare derivative works, publicly distribute/perform/display, digital performance of sounds recording), then it is equivalent to copyright (not an extra element).
Wrench v Taco Bell

Like Selby, ct found ideas are w/in subj matter of copyright, but not protected by copyright.  But, a K containing a promise to pay for use adds an “extra element” is not equivalent to a rt of copyrt, so no preemption.  An agreement not to exercise a rt of copyrt would be equivalent to a rt of copyrt, would be preempted.  Note: Most Ks involve a promise to pay rather than simply an agreement not to use.  
Grosso

9th Cir finds NO PREMPTION.  Does that mean selby and taco bell are n/a?
d. Elements:
i. Submission
ii. Conditions

iii. Knowledge of Conditions

· Receiver had actual knowledge or should have known of the conditions

iv. Acceptance of Submission w/Knowledge (its enough that they accept the submission w/ knowledge of the conditions, we don’t need to have evi that they accepted the conditions?)
v. Actual Use

· Similarity - Under Buchwald the level of similarity req is “inspired by” – very low threshold.
· Unique/Novel - more gen’l ideas are harder to show actual use; more unique/novel ideas are easier. 
CA: even non-novel may be suff.  Ex. Burton & Taylor’s remake of Taming of the Shrew. Ct: despite lots of remakes of Shakespeare’s  plays in modern setting, discl of idea may be grounds of Implied K.
NY: req some novelty but only wrt recipient probably b/c the idea rather than the svs of disclosing the idea is the consideration. 
· Concreteness - Broader is harder to prove actual use. 
CA: even non-concrete, fairly abstract ideas may be protected by agreement, but it is harder to show act use.

NY: apply the stnd elements for an enforceable K even for implied K (e.g., definiteness, legal capacity and subj matter, mutual assent and consideration)

vi. Value

· Cts deemphasized this element finding that the svs of del the idea itself has value.
5. Confidential Relationships 
a. Elements:

i. X, Y had conf rel w/ FD-Like duties

ii. Z knew of X,Y’s relationship

iii. Z knew Y was breaching (similar req to other Ks)

b. One has gained the confidence of the other & purports to act or advise w/ the other’s interest in mind (≠ telling someone something in confidence) – 
ex: PTRs, Principal/Agents, etc.
c. Breach of fid-like duties, amounting to “constructive fraud”  
d. Conf. must be made clear b/f submission of ideas (Faris)

e. Benefits:

i. K action barred by SOL, Con Rel isn’t

ii. Remedies for B of K are inadequate

f. Typically: X ( Y (Conf Rel w/X) ( Z (who used the idea)
X & Z have no Privity, thus there can be no K-ual rel – express or implied.

Characteristics Req for Protection

Varies by jdx.:
1. Novelty (uniqueness, not previously known)

a. CA: Not req for express/implied K (Blaustien), prob req for confidential rel.

b. NY: Novelty as to recipient req for express (Nadel) or implied K (Murray), confidential rel.  G’l novelty as to public for “misappropriation.”
2. Concreteness (specificity, details)
a. Probably not req for express K
b. CA: Not req for implied K, prob. Req for confidential rel.

c. NY: Probably req for implied K and confidential rel.

3. Confidentiality
a. Probably not req for express K
b. Maybe required for implied K
c. Required for confidential relationship
Types of Use
1. Implied K ( Actual Use
2. “Substantial Use” (sub similarity) ( some scholars argue it is req, others say not required.  <<when would this even come up ( are we saying under actual use prong, we analyze whether actual use needs to be sub use or inspiration is enough?>>
3. Express K ( Possibly only “use of material element” or “inspiration” (Buchwald)
III. Copyright Law

Rules for Copyright Infringement:
	Not Copyrightable
	Copyrightable

	Ideas
	Expression of Ideas  (actual words)

	Themes based on interpretation of Historical Facts
	Arrangement of Facts

	Discovered facts
	

	Known facts
	

	Scenes a faire
	


Ideas & Express of Ideas - While ideas are not copyrightable, expression of ideas are.  But, where idea is an interpretation of an historical event, it is not copyrightable (There is a public benefit in encouraging the development of historical and biographical works and their public distribution.)  Here, the plot was based on the interpretation of historical facts and thus is not copyrightable and can be freely used.  Also, discovered facts are not copyrightable and may be freely used.

Scenes a faire – incidents, characters or settings which are as a practical matter indispensable, or at least standard, in the treatment of a given topic – are not copyrightable.   A second author may make significant use of prior work, sla he does not bodily appropriate the expression of another.

History - Copyright has never extended to history, be it documented fact or explanatory hypothesis.  The scope of Copyright in history is narrow, embracing no more than the author’s original expression of particular facts & theories already in the public domain.  

Grosso

Nash

Nash wrote book about criminal who he believes escapes death and an FBI trap.  CBS then makes series about same criminal and uses Nash’s ideas.  Nash sued alleging copyright infringement.  I: was the matter copyrightable?  

Nash’s rights lie in expression (arrangement of facts) but not in the naked truth.  CBS does not use any words from Nash’s book, it does not take over any of Nash’s presentation but instead employs a setting of its own.  CBS used Nash’s analysis of history but none of its expression and thus is permissible.

Hoehling

Hoehling conducted research and wrote book about the Hindenburg.  H put forth idea that Hindenburg explosion was not accidental but work of a saboteur crew member.  Then, D published book about Hindenberg and sold movie rts to Universal.  H argues copyright infringement: (1) stole plot – crewmember, influenced by his girlfriend, sabotaged the Hindenburg; (2) facts ascertained thru personal research were stolen; and (3) duplication of phrases and sequence of events (Improperly appropriated his expression by showing “substantial similarity”)

IV. Real People in Media

a. Defamation (Libel & Slander)
**Does not survive death even if reputation survives death
Elements:

1. False 

BOP is on P in Public fig or Private fig involving public concern. Truth is an absolute defense.
2. Unprivileged

3. Statement of fact
a. Opinion is generally protected under free speech ( fair comment.  Stmts that are clearly satirical, rhetorical, or hyperbolic, are protected
b. Stmts which imply the existence of false facts may be actionable even if they are couched in langue of opinion.
4. of and concerning the P

a. only stmts which can reasonably be understood to refer to P, through description or circ, are actionable. 

b. Even a work of purported fiction can be defamatory if a RPP would understand the fictional character was the P

c. But, where the fictional character’s lifestyle is so different from the P’s that a RPP who knew the P would not reach that conclusion, P hasn’t been IDed ( no defame even if first names are the same

5. published to at least one other party

6. defamatory – one that is likely to injure the P’s reputation in the community or deter T from association or dealings with him; and

a. look to the impact of the stmt on potential recipients

b. would it be derogatory in the view of a “substantial and respectable minority?”

c. libel/slander per se presumed to cause harm <<is it okay to put this here>>
i. promiscuity

ii. criminal activity

iii. loathsome disease

iv. …

7. which is made with the requisite degree of fault = Actual Malice
a. Actual Malice = knowledge of falsity or reckless disregard

b. Must be proved by C & C evidence

Special harm ??
	 
	Persons

	
	Public Figure
	Private Figure

	Public Concerns
	Actual Malice (C&C evi)
	Actual Damages = Negligence (MLTN)

	
	
	Presumed or Punitive Damages = Actual Malice

	
	
	

	
	(NY Times v Sullivan)
	(Gertz)

	Private Concerns
	Unknown
	Damage Presumed (SL) – some case law supports this standard

	
	
	C/L

	
	
	(DUN)


Public Figures

So well known and occupy such positions of power & influence that they are “universal” or “general purpose” public figures.  Person of general fame or notoriety in the community.
“Limited” or “vortex”: public figures, individuals who have becomes associated with matters of pubic concern or controversy.
cts usually look to:

i. Voluntary

ii. Prominent role

iii. Access to channels of communications

b. IIED 
i. Elements
1. Intentional or reckless conduct

2. extreme and outrageous – beyond all bounds of human decency

3. Caused P sever emotional distress

ii. Hustler ( req actual malice wrt extreme and outrageous conduct (thus constitutional protections accorded media in connection with defamation claims would be available in emotional distress claims as well).

c. Rights of Privacy
Not all states recognize all the types

**does not survive death

i. Intrusion on Private Affairs 

(DON’T WORRY ABOUT THIS ONE)
1. Arise from method used by media to obtain info and not in the portrayal of a person in a media production
2. Elements:

a. Intent
b. Intrudes (physically or otherwise) upon solitude or seclusion of another or his private affairs or concerns
c. which is highly offensive to a reasonable person

d. legitimate expectation of privacy

ii. False Light Invasion of Privacy <<ask if elements are right?>>
Similar to defame but injury is to feelings/dignity not reputation

1. Giving publicity: not just to one or a few persons, but most media will satisfy this requirement

2. to a false statement: including a rep or imputation

3. of and concerning P: the P must be IDed

4. which places the P in a “false light,” highly offensive to a reasonable person: this element would eliminate claims arising from relatively innocuous portrayals which are claimed to offend but which do not rise to the req degree of offensiveness to an ordinary person

5. Requisite degree of fault: same as defamation

6. Resulting damages: usually emotional harm or mental distress

False Light v Defamation

Same elements as Defamation except 1) need more than one person; 2) instead of dam to reputation show damages to dignity

iii. Public Disclosure of Embarrassing Private Facts

1. Public disclosure: rel large number of people
2. of a private fact: if widely known, then not private fact (if the facts are false, then the appropriate C of A is for defame or false light not public disclosure) 
3. which would be highly offensive and objectionable to the reasonable person
4. which is not of leg public concern: must be sub relevant to the newsworthy subject matter, and not merely a “morbid and sensational prying into private lives for its own sake.”  Compare voluntary thrust into limelight and degree of privacy expected.
Note: truth is not a defense, if it is offensive, that is enough.

iv. Commercial Appropriation of Identity

Similar to Rt of Publicity but the harm is to dignity and not commercial value

1. commercial use
2. w/o consent
3. of some identifiable aspect of P’s identity
4. harm is to feelings (not commercial appropriation value ( rt of publicity)  
Ex: using a person’s photo in an adv w/o consent

** Sandlot Case: ct held law preventing commercial approp was never intended to apply to words of pure fiction.

d. Right of Publicity (property right)
i. Elements – same as  commercial approp but harm is to comm. approp value

ii. Descendibility: b/c property rt it survives death (in 14 sts) (in Guglielmi concurrence says it should survive death, and subsequent cases followed this)
iii. Media Uses of Identity: most media portrayals do no viol rt of publicirty
iv. Advertising Uses: although use of a person’s ID to adv products or svs w/o consent violated rt of publicity, use of persona in adv for media is generally considered incidental use and not a violation but req knowing/reckless false statements.  
e. Miscellaneous Other Causes of Action
See pg 95 of course reader
Rule Summary

1. Normally rt of pub or commercial apporp it is not actionable, however if there is mat that is fictional and it is held out as true, then this line of cases may make it actionable.

2. Publication of matters of public interest are not actionable under commercial appropriation and rt to privacy

CASE LAW

Guglielmi

D’s made Valentino: A Fictionalized Life -- a fictionalized movie of Valentino’s life w/o consent.  The title said it was fictionalized.  P (V’s heirs) argued misappropriation of V’s rt of publicity for using: (1) V’s name; (2) likeness and (3) personality in a film that did not accurately portray his life.  

A prominent person has a sub econ int in the commercial use of his name and likeness, and is entitled to protection under the C/L and should be inheritable for up to 50 yrs.  I: did the conduct constitute an infringement of V’s rt of publicity?

It is clear that works of fiction are constitutionally protected in the same manner as political treatises and topical new stories.  Thus, there is no distinction made b/t fictional and factual accts of V’s life and even if they are done for profit, they don’t lose constitutional protection.

P argues that the story was intentionally false.  Ct: it doesn’t make sense to include fiction in misappropriation case.  Note: CA has some case law going the opposite way (FN 20, pg 107) – old cases if something is fictionalized and held out as being true, then you might have a case under misappropriation.

Action for infringement of Rt of Publicity can be maintained only if the proprietary int at issue outweigh the value of free expression in the context.

RULE: normally rt of pub or commercial apporp it is not actionable, however if there is mat that is fictional and it is held out as true, then this line of cases may make it actionable.

Dora

Dora was a CA surf legend. D made a documentary about Malibu surf legends. P sued for unauthorized use of name, voice and likeness (rt to publicity - commercial appropriation).  Ct: every publication of someone’s name or likeness does not give rise to an appropriation action.  Publication of matters of public interest are not actionable under commercial appropriation and rt to privacy.  Public interest attaches to people who by their accomplishment or mode of living create a bona fide attention to their activities. Surfing is more than passing interest to some, it has created a lifestule, behavior, dress, etc.  

P tries to argue that the news worthiness test used in public disclosure of private fact should be used, ct says its not persuaded, but even if it applied the test, the facts would make it newsworthy.  

Kelly
D wrote book about corrupt SD police officer, Kelly.  K sued alleging invasion of privacy, libel, slander, B of K, fraud, NEID and claiming that book contained false stmts and inaccuracies.  K had consented to the book when he signed a personal depiction waiver.  I: is the waiver a defense? 

The waiver: D had the right to depict K factually or fictionally.  P argues or means “one or the other, but not both.”  D argues context implies or did not exclude use of both.  

Rules of construction allow language to be accorded its ordinary meaning so as to reconcile potential conflicts, unless giving an alternative meaning is necessary to carry out the intent of the parties as gleaned from the context in which the word is used.  

Here, the waiver is replete with suggestions Kelly’s depiction is not limited to either factual or fictional portrayal.  The contract also uses words such as “simulate” “Depict” “portrary.”  The use of those words compels the conclusion K consented to publication of a mixed bag of fact and fiction. 

But, waivers require a voluntary act, knowingly done, with sufficient awareness of the relevant circ and likely consequences.  There must be actual or constructive knowledge of the existence of the rt to which the person is entitles.  

Another issue: ct granted the producers the rt to fictionalize and factionalize mix, but did he waive a claim for liable?  Ct: these are important rts, burden si on the party getting the release to make it clear what the other person is waiving.  It is not clear that what you are waiving, you may not have waived your rights.  It is a question of fact to interpret ambiguity such as this.

Even so, what about 1542 (stt provision that you can’t waive unknown claims)?  Make this argument.

Submission Agreement

1.  Do we have a problem with Jessie if we proceed with “The Virus Among Us”?
While ideas are not copyrightable, it is well settled that state law protection is available to those who disclose their ideas on the grounds of: (1) Express K; (2) Implied in Fact K; or (3) Confidential Relationship.  Jesse would have to prove that one of the those relationships existed.

State elements for implied in fact K.  
One of the main elements that will be disputed is actual use - how similar must the materials be?  Buchwald ct held that it is sufficient to show that the material at issue "based upon a material element or inspired by" the misappropriated material.  Here the ct will look for nexus of facts.  But, per the Inverse ration rule, the more striking the access the less significant the nexus of facts need to be.

 

If she did NOT sign the submissions agreement, she cannot prove express K or confidential relationship (as there was no F-D like relationship).  She could try to argue implied in fact rel but will likely fail.  To prove implied K, she will need to show that she submitted her ideas with condition that she would be paid if used, of which Loyola knew, and that Loyola accepted the submission.  She will argue that is is commonly understood that in Pitch Meeting would result in paid use.  Whether the ct agrees will turn on how much information was presented.  The more information presented the more studio/producer custom has been influenced to pay for use.  If the idea is not novel or concrete it will be mushc more difficult for Jesse to argue there was a clear expectation of payment.  More facts as to the content of the meeting are needed, but it unlikely that Jesse will be able to clearly identity the conditions and not be able to show that Loyola knew of them.

Is she DID sign the submissions agreement, it will be even more difficult for her to prove she had an express, implied K or confidential relationship b/c the terms of the K.

Par. 2: “no confidential rel. is est by submitting the material to you” ( goes against Conf Rel

Par 2: “understand that many such submissions . . . are similar to ideas . . . developed by you.” ( goes against “actual use.”

Par. 5(a):  “I agree that you have no oblig to me except as in the Agreement . . . that you have no intent to compensate me in any way and I have no expectation of receiving comp.”
Par 5(a): “I agree that your use of proper containing elements similar to . . . my material shall not obligate you to me in any way if you shall have obtained such prop either heretofore or hereafter from sources other than me.” ( goes against act and implied K.

Signtaure Block: “I have read and understand this agreement and no oral rep of any kind have been made to me…” ( goes against all arguments.
Jesse can make the Playmate argument, that the K is unconscionable and thus not enforceable.    Per CA § 1542 a submission agreement is not enforceable if it waives claims of which P is not yet aware at time she signed the release.  Jesse can make that argument, but  she did not expect that there would be a copyright claim.  

 

2.  Please advise what rights we should acquire, if any, in order to develop and produce this project.

A. Book Rights
If we are going to copy an express or editorial arrangement, we should acquire rts.  However, we can make the movie w/o rts in the book.  If you do it w/o the clearance process and lawyers having to participate can be expensive and cumbersome. Might be cheaper to just by the book.  Another reason to buy the rts is to buy the title.  Thus, we will buy the book and do a literary option.
Copyright Law Issues
Based on Novel: If movie based on novel, you have a copyright issue unless you obtain rts to book.  Based on History: G'L facts are not copyrightable & Copyright does not extend to discoveries.


But, look for expression or arrangement theft
If you borrow into fixed expression of the author, you have an issue - i.e., you can't borrow the order and arranged of the facts (compilation infringement) and you can't borrow actual words unless it is commonly said that way or presented in such a manner.  But look for 
Unprotected:

1. Facts - even if it is obtained thru indep research, become part of public domain
2. Scenes a faire

3. Theory - probably not true but held out as true, will be treated as a fact and will not be protected, becomes part of public domain. 

Protected:

1. Expression

2. Order/arranged facts or narrative
 

Reason to buy book, even if you don't have to:

1. Popular book is a marketing value

2. Buy the title of the book

3. To be careful - stay out of trouble

4. If we buy the book, and somebody else makes a similar movie we may make it hard for them to make a competing movie by arguing that they are using book expression.

 

A. Personal Rts
We can do the movie w/o consent but there a many reasons to do it w/ their permission:
 
Should probably obtain:
1. Life story rights for Dr. Humongous (mainly a release - not to sue us)

2. Life story rights for any other non-fictional characters

	False Info
	P can Identify herself
	All

	Defamation (reput harm)
	Defamation/False Light*
	Defamation/False Light

	False Light (dignitary harm)
	Public Disclosure of Priv Fact
	Public Disclosure of Priv Fact

	IIED (no falsity req)
	IIED
	IIED

	
	
	Intrusion

	
	
	Comm Approp/Rt to Public 


* Even if people are identifiable, still have to worry about defamation/False Light b/c Bindrem Problem (facts surrounding the situation even in a fictional works).
Notes:

1. If it is ok to use a person's likeness in a movie, then it is okay to use their photos in advertising for that movie.  It gets hairy when you put the photo on products.
2. Wrt Defamtion & False Light ( If people are not identifiable, then no defamation and no False Light, but still have to be concerned about the Bindrem Problem (facts surrounding the situation even in a fictional works). 

What to do:

1. Make the people as unrecognizable as possible so that the element "of and concerning the P" can't be fulfilled.

a. Change name

b. Change other aspects of ID: age, gender, race 

c. Change location

d. Have Characters make reference to real events (??)

e. Disclaimers - doesn't always work b/c people don't always 

 

2. What about if you make it Fictional?

Bindrem case - nude psychotherapist lady wrote a book about the MD but promised she wouldn't.  She changed the name, the description and type of therapists.  He sued for defamation and won.  CT: everything in the book about the sessions were almost word for word except the parts that were negative.  

 

 
Life Story Agreement
Rt to Publicity: When buying Life Story rts, you are actually buying Rt to publicity.  And even tho there is some law saying you don't have rt to publicity in your own story, it is usually bought and people treat it as if there is a rt to be bought.

 


Noteworthy:
1. Grant of Rts – says “heretofore and heretoafter” b/c can take years to make movie and don't material to be excluded, don’t want competing rts out there

2. Portrayal Restrictions - Producers want to have broad rts to do whatever they want - buying creative license to do what you want with this film.  Person being portrayed will have concerns about how they are being portrayed.
3. Dairies & Grant of Rights - If the person gives you diaries, etc. you want to make sure that your K gives you rts to those materials. 
4. Agreement to Annotate Screenplay - in all writer agreements (Exhibit A)
5. Restrictions on divulging life story  - Paragraph 8.  This is there for exclusivity. Once something is public, anybody can use it, so you want to make sure there is no disclosure. 
6. Release Date – Seller should argue for a release date that movie may not be made so S will agree to release S after that point.
 

Practice Questions:
1. The Life Story Rights/Consultant Agreement was signed by Humongus on September 1, 2003, and by LP on September 10.  We approved the chain of title in “Virus Killer” and obtained signed copies of the Literary Option-Purchase Agreement on September 20, 2003.  When does our option on Humongus’ life story expire?

Initial option period = Sept 20, 2004 (p 2(a))

Extended option period = Sept 20, 2005

Best to error on cautious side and end on Sept 19.  To clear up ambiguity can state time/date in K.

2. We received a claim from an attorney for Jessie Wannabee on October 1, 2003, claiming that we had appropriated her idea.  Will that affect our option period?
Paragraph 2(c) says that if claim goes to a rep and warrant of the owner then it will extend.  This is not a breach of owner’s reps – this is a claim that we (producers) stole Wannabe’s idea which has nothing to do with Owner’s obligations.  Next, will this be force majeure (Event outside control of parties)?  This is not usually a force majeure.

Express ( plain meaning, then ct looks for intent and applies other canons of construction.

3. We got a claim from Joel Platinum on October 15, 2003, claiming that Humongus’ agent had granted him exclusive life story rights in Humongus last year.  Will that affect our option period?
Skipped – But, this will be a Breach of the Owner’s Rep & Warranty and thus will affect option period until resolved. 
4. Assume for this question that we never got the claim referred to in #3, but that we found out when we were in pre-production that Platinum is in photography of a feature film about Dr. Humongus’ experiments.  Do we have a claim against Platinum or Humongus?
Claim against Platinum: Even tho we have exclusive story rts, that doesn't provide basis for suit against T (you can't assign privacy rts).  Under copyright law, anybody can do a movie about facts and people but they can't take the expression or the original organization of the facts. 

 

Claim against Humongus: Express Obligations - B of K if he divulged any information in breach of paragraph 8 - "shall not divulge.”   Implied Obligations - ALSO argue covenant of GF & FD - you won't do something that would destroy the value of what you are granting to another. 

 

5. Assume for this question that our option lapsed without exercise, and Humongus makes a deal with Platinum to film his life story.  If they use our script, do we have any claims?
Yes, we would have copyright claim for derivative work right & if they stole the script it would be conversion.  Note: P. 3 says that the script will belong to LP, which means that if it is used it is stolen.

6. Assume for this question that we commence photography of our film during the option period, but we forgot to send a notice of exercise.  Do we have a problem?
Par. 4 says that if we have commenced principal photography it will serve as notice to of exercising option - this is standard provision that serves as a "saving grace."  Principal photography means when you really start photographing the film.

7. Assume that we extended our option period as long as we could under the contract.  How much do we have to pay to exercise the option?
$8500 = $10,000 - initial option ($1,000) - 1/2 extended option ($1,000)

8. We wanted Dr. Humongus to consult with our screenwriter, but he refused because he’s on vacation.  Has he breached the agreement?
7(a) says  subject to the Owner's prior professional commitment.  Just make arguments - this is a vacation, which is not a professional commitment.  But, he could argue that it is reasonable to take vacation and it is unreasonable to ask for help during vacation time.  But, likely he will lose.

9. Can we portray Dr. Humongus as seducing one of his lab assistants for dramatic effect in our film?
The risk we are concerned about is: Defamation, IIED (maybe), Rt of Privacy (2-4 of them), and Rt of Publicity.  P. 5 states "both factually and with such fictionalization, portrayal, in whole or in …"  You are allowed to fictionalize, but you can still make a claim for defamtion (see Kelly) & compare with the release in p. 10.
10. If we fictionalize the character like that, can we still call the character “Dr. Humongus”?

P. 11 - can use Owner's real name whether factual or fictionalized storyline.  - we may not want to use his real name b/c we will have risks of the lab assistant suing for defamation.  Don't forget there are other people in storylines.

ACQUISITION OF MOTION PICTURE RTS IN A LITERARY PROPERTY
Option-Purchase Agreement
 

·  Drafting Assignment 

Each MP is based on an underlying literary work (property) for which Producer must obtain rights.  If it is a novel, usually the author has retained MP rts and not given them to publisher.  Producer should:

Obtain MP Rts

i. Review K b/t publisher and author (see if author has MP rts)

ii. Obtain quitclaim of MP rts from publisher

iii. Negotiate for an exclusive Option to Purchase and get additional optional period for long enough time to do development work on property and arrange financing and distribution
 
Usually books are optioned and not outright purchased.  You usually pay about 5-10% of the total price.  Studio would buy a bundle or rights under copyright except 
Reserved Rights: 

1) book rights; 
2) live stage rights (not as common anymore); 
3) radio rights; 
4) novelization (novelized version of a screenplay); 
5) author written sequel (but there will be issues wrt being able to make a movie from the sequel); 
6) holdbacks and 
7) first negotiation; 
Reserved Rts SUBJECT TO:

1. Anything new added by producer will NOT BE RESERVED BY AUTHOR, the new elements will become property of producer. 

2. Producer will usually req that author not exploit reserved rts for a certain period of time ("Holdback.")  After holdback period ends, Producer will then have rt of "first negotiation" should author desire to dispose of those rts and producer will typically have rt to match any T offers ("right of first or last refusal").

  

Option and purchase price can vary greatly and the option period is usually at least 1 yr, but the longer the better for the producer (18 mos is great).  Also want to negotiate for extensions on the option given for a specified consideration. Normally earlier paid consideration is applicable to exercise of options, but later ones are not.  

 
Sequels & Remakes: Price is usually 1/2 of the original price for each sequel and 1/3 for remakes.

 

Contingent Comp: Author would like to get contingent compensation.  Very common to get 2.5 - 5% of net proceeds/profits.  

 

If the author gets paid linked to the budget and not a fixed price, the author will negotiate for a floor budget and studio will negotiate for a ceiling budget.

 

TV Series: payment is usually few thousand dollars for each show, depending on where it is broadcasted (primetime) and how long it is (1/2 hr or 1 hr)

 

Reserved Rts: see chpt 4A.

 

Screen Credit & Paid Adv Credit: Writer's guild agreement will ltm what kind of credit can be give - they will get screen credit b/f the action starts in the film (the main title credits).  Paid Adv Credit - producer usually wants to only give credit to people that will draw in people.  Common exclusion: little ads, newspaper listing advs.  Note in Remakes & Sequels it is not common that author's get credit in these, point for negotiation. 

 

Artwork credit: credit assoc w/ key art very rare for authors.

 

Legal Points: Reps & Warranties; indemnification; assignability; waiver of injunctive relief (always needed but sometimes fought over, talent almost always loses on this one)

 

Conditions Precedent: approval of COT is common; satisfactory creative meeting (sometimes); signed K for the book

 

1. Assume for this question only that we’ve exercised our option, but have decided to produce a TV series of 30-minute episodes before we go forward with a film.  How much do we have to pay?
Depends on what type of TV series. Look under 3(d). It may also be nothing if series is done first then exercise of option will be applied to TV, anything above that will have to be paid (see last sentence). Lesson: read the entire contract! And definitely the end of the Paragraph!
2. We want to do a video game based on our film.  Do we have the rights?
Yes under 4(a). 4 grants all rights except those reserved (a broad grant of rts)  Video Games were not reserved.  I: what kind of right is it?  We need to know this to det if any other money is due and to det how it is treated under the back end deal.  Likely that this is a merchandizing rt (see glossary pg 324).  Or could argue this is an audio visual work and a sequel under 4(a).  If it is a sequel, then another payment is due under K.  It can also be an audio visual as a merchanising right - no sep payment due under this.  Note: there is ambiguity.  Where ambuiguity, canons of contract constructiion require:
a. Text

b. Custom and trade usage

c. Negotiating history

 

Note: Glossary attached to net proceeds (pg 324) has merchandizing defined to say that Video Representations (Games) are included in merchandizing not movies or sequels. (see AP and AQ on page 327.)

3. We want to do a comic book version.  Do we have the rights?
Yes, if it hasn't been already been published as a comic book then under 4A(a)(i) the rt to do a comic book is reserved under merchandizing rts in 4a.

4. We substantially change the story/plot line of the book in making our film.  Are we violating any of Triton’s rights?
Under 4(c) we may modify property in any manner we want.  Also there is a waiver of "moral rights" or "droit moral" - changing property in such a way that the artists feels that the artistic integrity has been damaged. 
Droit moral - work of expression reflects personality of the artist, honor can be affected by things done to the work.  Rts include: 1) rt of integrity - rt to maintain the work as it was released.  So, here want the artist to waive that rt.

 

Note: other countries do not always allow artists to waive these rts, so even if in K, ct may still allow the rts to continue. Can get around this by adding covenant not to sue.
5. Our movie is a hit and Triton licenses a live stage production the year after release.  Do we have a claim against him?
Start with reserved rts - he reserved the stage rights under (4B).  Then see if it would violate K to do a live stage performance after 1 yr.  Yes it would. There is a holdback provision which means that he cannot exploit the reserved right for at least 5 years or 7 yrs after the date of exercise.  

 

NOTE: there may also be an additional claim of copyright infringement if he uses property from out movie that are unique to our movie and did not come from his book (e.g., new character etc).
6. Our movie is a hit and Triton writes a sequel book.  He tells us he’s going to sell the motion picture rights in his sequel to Paramount.  Do we have any rights, and what are they?
He reserved the rt to make an author written sequel under 4Ad.  There are no holdbacks for publishing rts including author written sequel (recall this is how he makes his money- he is an author).  But under 4(e) the movie rights from the new book would be "equivalent rights" to which a holdback provision of 5 yrs applies.  And under 4A(f) we have the right of first negotiation for equivalent rights.

 

If we decline to buy author written sequel to make a sequel movie, the new movie that she shops to another studio is ltm to new characters and material. This is fairly overreaching provision (4Ae) which should probably be negotiated out.
7. The movie is out, and a claim is made that a character we added to the film (i.e. a character that wasn’t in the book) is really a real person, and is portrayed in a defamatory way.  As between Triton and LP, who is responsible for defending the claim?

Par 6 states that Purchaser will indemnify Owner against any liability, loss, damages, cost, etc. Owner may incur as a result of any claim or action respecting material incorporated into or added to the Property by Purchaser in the exercise of any of purchaser’s rights.
 


 

CHAIN OF TITLE

 

 

Abend Problem 

I: Whether derivative works infringed rts of successor owner of pre-existing works by continued distribution and publication of derivative work.  
 

Copyright Act 1909


Initial Term: 28 yrs


Renewal term: 28 yrs + 19 (after 1976 act) + 20 (after 1998 “Sunny Bono extension”) = 67 yrs

After 1976 Act (effective 1978)


Single term = life + 70 years 

Inalienable termination right


           Popular Pictures          Woolrich                 DeSylva                   Hitchock &                    Movie


Comic Book             (author)                   Productions                 Stewart 


           

         1968                       Abend
             


      Woolrich Dies           Renewal Rts
 





WINS!!!
Abend Rule: An assignment by an author of his renewal rights made before the original copyright expires is valid against the world if the author is alove at the commencement of the renewal period.  If the author dies before the renewal period the next of kin obtains the renewal rts free of any claim founded upon an assignment made by the author in his lifetime.
Assignne of renewal rights takes only an expectancy which may never vest in their assignors.  He take subject to the possibility the contingency may never occur.

 

Titles
To become a valid trademark a title must indicate a source and distinguish it from other sources. But, because titles of movies and other literary works are often descriptive of the material contained within the book and do not indicate a distinct source, they are thought of as descriptive even if they are “Fanciful” and “Arbitrary,” making it difficult to protect title of a work. If, however, an argument can be made that the title has been sufficiently exploited that it has taken on a Secondary Meaning and people assoc title with a particular source then it may be protected by trademark law on the grounds that it any other use of the title will create a likelihood of confusion wrt the source. ( Ex: Star Wars developed an assoc with George Lucas.)  Reg is not necessary to protect trademark, but it helps.  Can't register title of a single work but can register for a series of works. 

If a word is not arbitrary or fanciful but it is descriptive of the product but not generic, (ex: white lidded hats describes the hat) can be trademarked if they develop a significance besides their descriptive meanings (secondary meaning - public has come to assoc that phrase with a particular source of goods and not just with the description of the good).  Note:  Words can become un-arbitrary (genericized) - ex: escalator. 

Reports to Review

Title Report- shows not trademark but Copyright.  Nonetheless, copyright registration can show us where there might be an issue of secondary meaning with works already created (ex: movie Killing by Stanley Kubrick) and have to consider whether there is an issue if we use it.  

 

Here, fact that there are two movies with same title weakens their argument.  Our story is different, our key art is different, and nothing suggests Kubrick is involved.  If it is a close call refer to a trademark attorney.

 

Think of Dairy Queen (ice cream) v Dairy Queen (movie about stage moms)

 

Trademark Report - even tho movies are usually not trademarked, the name of the movie might be used in a different category.  Issue how likely is consumer going to be confused.  The more similar the title, the more similar the category, etc. No bright line.
 

MPAA System - MPAA has a parallel consensual system wrt titles.  There is K, here is how we deal with titles, we keep registry and send out report every day with proposals, have a certain ltm time to object to title.  That is routinely done. Then it has to be resolved. Every now and then they can't resolve then there is an arbitration system. 

 

CONCLUSION: it may make sense to use Book Title & we can get secondary meaning in it.

Screenwriter’s Agreement

Writer Borrowing Agreement

Series of Writing Steps:

1. Treatment - narrative description of the stories, used as a model for the screenplay

2. First Draft Screen Play (12-16 weeks)

3. Rewrites/Revision (4-6 weeks)

4. Polish/Comic Punch Up (2-3 weeks)

 

After each draft is completed, there is a reading and consultation period b/t writer & producer (2-4 weeks)

 

Goal of Studio

Structure a deal that is flexible to get more writers, and is cheap, we don't want to be committed to paying upfront and we want a low fixed price.

 

Negotiated terms:

1. Writing Steps

i. Which are guaranteed - pay or play

1. Here = 1st daft, set of revisions (aka rewrite) and a polish

 

i. Which are optioned

1. Here = 2nd rewrit, and 2nd polish

1. How much are we going to pay

i. 1/2 on commencement and 1/2 on delivery

2. How long to write and review?

i. 8/6/4/6/4 - order of stuff due

ii. Time is of the essence = breach is material

iii. Reading/option period = 30 days

 

Separation of Rights

If screenwriter rights an original script, he may be entitled to Sep of Rts.  This means that he reserves certain rights when he creates the underlying story and characters.  If the screenplay is based on another underlying work (assigned material) sep of rts is not available. 

 
1. The screenwriter has delivered a first draft and we hate it.  We’d like to dump him and hire a new writer.  Do we have to pay the first writer any more money if we do?
Pursuant to paragraph 18(a) of the Standard terms and conditions we need only pay Lender “any compensation due and unpaid prior to termination and any compensation payable based upon Writer receiving credit in connection with the Picture.”  Thus, if writer has earned payment for which we have not yet paid him, we must remit those sums.  But, we will not be required to pay him for sums not yet earned, except for any payment in connection with his “credit bonus.”
2. We hired a new screenwriter who substantially rewrote the first script.  If we make the film, will we owe any more money to the first screenwriter?
NOT SURE
3. The first and second screenwriters agreed between themselves to share “screenplay by” credit.  Can they do that?  Will we owe the first screenwriter any more money?
Pursuant to paragraph 7 of the Theatrical Schedule A – Theatrical Credits, when there are two or more writers, they may agree unanimously as to which of them will receive writing credits on screen.  Paragraph 4 also states that screenplay credits cannot be shared by more than 2 writers.  Here, we have two writers and an agreement between the two writers will not violate paragraph 4.  
If the first screenwriter gets the shared credit of “screenplay by” then pursuant to paragraph 4(b) of the Borrower’s Agreement, Producer must pay the first screenwriter a bonus of $50k as well as an amount equal to 2.5% of Net Profits.
4. Our screenwriter was 5 days late delivering his first draft.  He says he was sick.  Can we terminate the Agreement and not pay?
Pursuant to paragraph 17(b) the producer may terminate the writer for sickness (incapacity) if the incapacity continues for a consecutive period of 10 says or an aggregate period in excess of 14 days.  Here, the facts indicate that the incapacity has continued for only 5 days.  Moreover, producer must provide writer with notice of default before terminating writer.  Upon notice, writer must be provided 2 business days to cure (that is, deliver scripts due).  Accordingly, if producer terminates writer before the 10/14 days and without notice, producer will be liable to writer for breach of contract.
5. We like the first draft, but Dusty’s schedule is going to preclude work on the project for 9 months.  Can we suspend the writer’s services and still require him to work when we want him to?  Do we have to pay him even if we don’t eventually require more writing?  If so, when and how much?
NOT SURE
Collective Bargaining Agreements

Random notes:

1. Cross indemnity - usually the B is getting indemnity for purchase of rts.  Cross indemnity - indemnity from seller to B.  

2. Cross default - default of one agreement causes a default of another agreement. 

3. ***Book to buy: Working with Ks; send professor remail re name of author.  

 

 

 

 

Collective Bargaining Agreements
Set certain min standards to protect EE (working conditions and wages, etc.) Normally this would be a anti-trust violation but there is an exception for labor laws.  

 

Under what circum can you have union?  You have to be EEs, can't be managerial

Ex: Producers are not considered EEs, they have guild but they are not a union

 

ATL Guilds

**ATL - wrt budgets some stuff ATL = rts to literary proper, dirs, stars/actors, producers.

1. Directors' Guild - Directors and assistant directors, unit productions manager

2. Writers Guild of America (WGA) - writers, but usually does not cover animation

3. Screen Actors Guild - actors, stunt performers, singers

i. SAG req to put at least 50 actors in credits

ii. SAG has been successful in negotiating for Residuals - payments based on media not theatrical.  

 

BTL Guilds

**BTL - costumes, make-up, physical and related costs

 

 

Considerations

i. Pension, Health Plans & Welfare rts

ii. Signatories - ER agree to comply with CBA (collective Bargaining Agreement).  Not bound to K unless you are a signatory or a member.

iii. Members - not everybody can join, have to be a professional & adhere to basic req.  You can only work for signatory companies.

iv. Geographic considerations - where people are going to be hired, work, etc.

 

 

Specific Issues to Know (READ MATERIAL)
Credit Provisions (theatrical Schedule A) pg 529

i. Union determines credits on a film.  There is a process to go thru:

Once film is done, Producer does Notice of Tentative Writing Credits (ex: pg 535) - which lists the writers and the which credit they will get.  They send it to writers and guild along with script and stories.  If no one objects within a certain amount of time.  They have a rt to arbitration.  Arbitrators do it in secret, but you can write a letter to explain your point of view.  There is an appeals board, but can only challenge on grounds that arbitrators did not follow own rules.  Occasionally it can go to real ct, but challenge is on "procedural unfairness." Ct usually defers to tribunal b/c its voluntary and the tribunal has more expertise.

 

Types of Credit:

a. "Written By": If someone has written entire Screenplay and story and there is no underlying material

b. "Story By" A: not enough to be an idea, but maybe treatment is enough - story needs characterization of principal characters and containing sequence of action suitable for use in (pg 472)

c. "Screenplay By" B: Screenplay by means they did not write story

 

 

How Many Can Get Credit:

Screenplay = 2 writers unless challenged, then 3 max. (p. 531).

 

Where they get Credit (par. 22 h)

Gen'l if credit on screen then credit in adv, small adv pieces are usually excluded (ex: teaser ads).  

 

Size of Credit

There are rules about size of credit wrt other credits, etc. (see par. 22 g).

 

 

Production Credit = par. 28

 

Presentation Credit = distributor's credit par. 28 

 

 

Possessory Credit Note: writers hate "a film by" credit b/c that usually goes to director.  There is no hard and fast restriction on it, but writers hate it.

 

 

Arbitration Decision
Several films with different types of adv. Dealing with big directors.  Gave O. Stone credit on dorr w/ different color and spacing of lettering then writer's credit. Gen'l there is parity for the two.  Bottom line: writers get full parity in every respect.  

 

 

 

Separation of Rights
***Read provisions (art 16) for exam so to writer's guild website- it covers plain english descriptions

 

Writers have been working as Ees since beginning.  If something is "work for hire" - all results and proceeds go to boss.  Writers would like to get some creative rts back.  Early 1960s they were able to get carve backs, which are seperated rts.  There are only a handful of them:

1. Types of publication rts (publish screenplay)

2. Novelizations (economic piece

3. Dramatic rts - hold back period, during which Producer can auth play, after that period, writer has rts automatically and can do it himself. Writer can't use title of movie.  Material in movie that was not in the screenplay can't be used in play.  What really ends up happening is that screenwirter and studio come together and sell rts to playhouse, and split royalty.

4. Rewriting rights - is someone buys spec

5. Sequel payments -

 

1. Merchandizing is NOT a seperated rt.  You can get money even tho not separated rts. If it is in screenplay and the thing being descrived is unique and original (ex: light sabor) and producer wants to sell a thing/chatski related to that, writer gets money for it.  

 

How do you qualify for sep rts? A writer is entitled if there is an original story & characters.  There is an initial qualification - did they create original story & characters (original screenplay).  If assigned material it is harder to get sep rts. 

 

Final qualification - purely based on ultimate credits, need: "story by" or "written by"
Circumstances Required for Contract of Confid Rel.

















