I) The Business of Films/The Development Process
A) Ways to Protect Ideas

1) Rule: While ideas are not copyrightable, it is well settled that state law protection is available to those who disclose their ideas.  

2) Theories underpinning the protection of idea theft:


a) Misappropriation of property (preempted) 


b) Quasi-contract (implied in law) (preempted)


c) Express contract (viable)


d) Implied in fact contract (viable)


e) Confidential relationships (viable)

3) Misappropriation of Property

a) Misappropriation of property used Pre-1947 amendment, but killed by Desney v Wilder.

b) Express Preemption: 17 USC §301 of the Copyright Act states that a law providing rights equivalent to copyright is preempted.  If, however, a C of A has an “extra element” from copyright infringement, then it will not be deemed “equivalent” and thus will not be preempted.  § 301 also requires that the subject matter be copyrightable
c) General Supremacy Clause Preemption: stands as obstacle to federal policy
4) Quasi-contract (K implied in law)

a) These are not agreements but obligations imposed by law to prevent unjust enrichment

b) Protects only protectable property ( thus must prove copyright infringement, causing it to be preempted


5) Express Contract



a) Terms are agreed to in words (oral or written)



b) Elements




i) Offer to disclose an idea in return for payment




ii) Promise to pay for the idea

iii) Use - Possibly only “use of material element” or “inspiration” (Buchwald)

c) Buchwald v. Paramount: Breach of K claiming he was entitled to add. comp called for in K. Trl Ct agreed, PAR argued “Coming to America” was not ‘based upon’ Buchwald’s treatment


6) Implied in Fact Contract



a) K whose existence and terms are inferred/shown by conduct rather than words

b) While some have argued that a contract should be implied whenever a writer submits ideas to a producer (b/c nature of rel) CA Cts have never done so w/o allegation that the party receiving the ideas have said something to indicate an agreement to pay or at least done something unmistakably to indicate an awareness that the person submitting the idea expected to be paid.  Thus, mere submission is not enough to create implied-in-fact contract for its protection

c) Possible Preemption

i) Selby v. New Line:  The case dealt with express preemption.  Ct: Ideas are w/in subj matter of copyright, but are not protected by copyright.  Ks are sometimes “not equiv” to a right of copyright, but if K only protects or creates a rt w/in the bundle of copyright rights (i.e., reproduce, prepare derivative works, publicly distribute/perform/display, digital performance of sounds recording), then it is equivalent to copyright (not an extra element).

ii) Wrench v Taco Bell: Like Selby, ct found ideas are w/in subj matter of copyright, but not protected by copyright.  But, a K containing a promise to pay for use adds an “extra element” is not equivalent to a rt of copyrt, so no preemption.  An agreement not to exercise a rt of copyrt would be equivalent to a rt of copyrt, would be preempted.  Note: Most Ks involve a promise to pay rather than simply an agreement not to use

iii) Grosso: 9th Cir finds NO PREMPTION



d) Elements for Implied in Fact K (California, Desney v. Wilder)



i) Submission




ii) Conditions




iii) Knowledge of conditions

- Receiver had actual knowledge or should have known of the conditions




iv) Acceptance of submission with knowledge




v) Actual use

- Similarity - Under Buchwald the level of similarity req is “inspired by” – very low threshold

- Unique/Novel - more gen’l ideas are harder to show actual use; more unique/novel ideas are easier.

-- CA: even non-novel may be suff.  Ex. Burton & Taylor’s remake of Taming of the Shrew. Ct: despite lots of remakes of Shakespeare’s  plays in modern setting, discl of idea may be grounds of Implied K

-- NY: req some novelty but only wrt recipient probably b/c the idea rather than the svs of disclosing the idea is the consideration





- Concreteness - Broader is harder to prove actual use

-- CA: even non-concrete, fairly abstract ideas may be protected by agreement, but it is harder to show act use

-- NY: apply the standard elements for an enforceable K even for implied K (e.g., definiteness, legal capacity and subj matter, mutual assent and consideration)




vi) Value

- Courts de-emphasize this element and find the service of disclosing the idea is the consideration

vii) LOOKS AT SUBMISSION (NOT THE IDEA ITSELF) AS THE CONSIDERATION, SO NOVELTY NOT REQUIRED

7) Confidential relationships



a) Contract of confidentiality




i) Similar requirements to other contracts




ii) Confidentiality must be made clear before submission (Faris)



b) Confidential relationship





i) Breach of fiduciary duty 




ii) E.g. partners, principal/agent

B) Characteristics Required For Idea Protection (varies by jurisdiction)


1) Novelty (uniqueness, not previously known)

a) CA: Not required for express/implied K (Blaustien), probably required for confidential relationships

b) NY: Novelty as to recipient required for express (Nadel) or implied K (Murray), confidential relationship.  Genaral novelty as to public for “misappropriation.”


2) Concreteness (specificity, details)



a) Probably not required for express K



b) CA: Not required for implied K, probably required for confidential relationship



c) NY: Probably required for implied K and confidential relationship


3) Confidentiality


a) Probably not required for express K



b) Maybe required for implied K



c) Required for confidential relationship

C) Ideas: Types of Use Triggering Obligation to Pay


1) May be difficult to prove, especially if novelty/concreteness is not required 


2) Implied K requires actual use to trigger obligation

3) Substantial Use” (sub similarity): some scholars argue it is required, others say not required
4) Express K: Possibly only “use of material element” or “inspiration” (Buchwald)
D) Fasa Corp v. Playmates Toys

1) There was a signed submission agreement.  Plaintiff had submitted battle toys, and the recipient later made similar toys.  P brought a bunch of claims (i.e. CR, TM, etc).  D claimed that P waived these claims in the submission agreement
2) One problem was whether the person who signed the agreement had authority to bind the plaintiff.  Here, the court said the person didn’t have authority to bind P
II) Rights: Analysis of Required Rights 

A) Life Story Rights


1) Protected by Copyright



a) Expression of ideas



b) Arrangement of facts


2) Not protected by Copyright



a) Ideas



b) Themes based on interpretation of historical facts



c) Discovered facts



d) Known facts



e) Scenes a faire
3) History

a) Where an idea is an interpretation of an historical event, it is not copyrightable (There is a public benefit in encouraging the development of historical and biographical works and their public distribution.)
b) Copyright has never extended to history, be it documented fact or explanatory hypothesis.  The scope of Copyright in history is narrow, embracing no more than the author’s original expression of particular facts & theories already in the public domain
4) Scenes a faire – incidents, characters or settings which are as a practical matter indispensable, or at least standard, in the treatment of a given topic – are not copyrightable.
5) Cases

a) Nash: Nash wrote book about Dillinger who author believes escapes death and an FBI trap.  CBS then makes series about same criminal and uses Nash’s ideas.  Nash sued alleging copyright infringement.  I: was the matter copyrightable?  Nash’s rights lie in expression (arrangement of facts) but not in the naked truth.  CBS does not use any words from Nash’s book, it does not take over any of Nash’s presentation but instead employs a setting of its own.  CBS used Nash’s analysis of history but none of its expression and thus is permissible.

b) Hoehling: Hoehling conducted research and wrote book about the Hindenburg.  H put forth idea that Hindenburg explosion was not accidental but work of a saboteur crew member.  Then, D published book about Hindenberg and sold movie rts to Universal.  H argues copyright infringement: (1) stole plot – crewmember, influenced by his girlfriend, sabotaged the Hindenburg; (2) facts ascertained thru personal research were stolen; and (3) duplication of phrases and sequence of events (Improperly appropriated his expression by showing “substantial similarity”).  Held, no CR infringement.  Court says factual theories are not protected.  There’s a chilling effect on authors if you could copyright theories on historical subject matter

B) Personal Rights/Right of Publicity


1) Defamation



a) State law with federal constitutional limits



b) Elements




i) False

- BOP is on P in Public fig or Private fig involving public concern. Truth is an absolute defense



ii) Unprivileged




iii) Statement of fact

- Opinion is generally protected under free speech.  Statements that are clearly satirical, rhetorical, or hyperbolic, are protected
- Statements which imply the existence of false facts may be actionable even if they are couched in langue of opinion



iv) Of and concerning the Plaintiff

- Only statements which can reasonably be understood to refer to P, through description or circ, are actionable
- Even a work of purported fiction can be defamatory if a RPP would understand the fictional character was the P
- 




v) Published to at least one other party




vi) Defamatory





- likely to injure the P’s reputation in the community



vii) With requisite degree of fault





- Public official/public figure: actual malice (CCE)





- Private figure: negligence



c) Public Figure
i) General PF: general farm/notoriety in the community; pervasive involvement in the affairs of the community

ii) Limited PF


- Limited to public controversy

- Involvement based on tests: voluntary, prominent role, access to channels of communication



d) Defenses




i) Truth




ii) Opinion: pure opinion vs. implies existence of false facts




iii) Attack other elements


2) Public disclosure of embarrassing private facts (privacy)



a) Disclosure to the public



b) Of private facts (facts about private life, not already publicly known)



c) Highly offensive to a reasonable person



d) Not of legitimate public concern



e) Resulting damage (mental distress, injury to reputation)



f) Note: truth is not a defense


3) False light (privacy)

a) Giving publicity: not just to one or a few persons, but most media will satisfy this requirement
b) To a false statement: including a representation or imputation
c) Of and concerning Plaintiff

d) Which places the P in a “false light,” highly offensive to a reasonable person

i) Harm to feelings rather than reputation

e) Requisite degree of fault: same as defamation

f) Resulting damage


4) Commercial appropriation


a) Use of name or image



b) In identifiable manner



c) To benefit the wrongdoer




- Usually limited to commercial benefit



d) Injury to self-esteem/dignity


5) Right of Publicity 

a) Elements are like commercial appropriation, but harm is to proprietary/commercial interests rather than feelings

b) Descendibility


i) CA: survives death through statute


ii) NY: doesn’t survive death


6) Cases

a) Guglielmi

i) D’s made Valentino: A Fictionalized Life -- a fictionalized movie of Valentino’s life w/o consent.  The title said it was fictionalized.  P (V’s heirs) argued misappropriation of V’s rt of publicity for using: (1) V’s name; (2) likeness and (3) personality in a film that did not accurately portray his life.  

ii) A prominent person has a sub econ int in the commercial use of his name and likeness, and is entitled to protection under the C/L and should be inheritable for up to 50 yrs.  I: did the conduct constitute an infringement of V’s rt of publicity?

iii) It is clear that works of fiction are constitutionally protected in the same manner as political treatises and topical new stories.  Thus, there is no distinction made b/t fictional and factual accts of V’s life and even if they are done for profit, they don’t lose constitutional protection.

iv) P argues that the story was intentionally false.  Ct: it doesn’t make sense to include fiction in misappropriation case.  Note: CA has some case law going the opposite way (FN 20, pg 107) – old cases if something is fictionalized and held out as being true, then you might have a case under misappropriation.

v) Action for infringement of Rt of Publicity can be maintained only if the proprietary int at issue outweigh the value of free expression in the context.

vi) RULE: normally rt of pub or commercial apporp it is not actionable, however if there is mat that is fictional and it is held out as true, then this line of cases may make it actionable.
b) Dora

i) Dora was a CA surf legend. D made a documentary about Malibu surf legends. P sued for unauthorized use of name, voice and likeness (rt to publicity - commercial appropriation).  Ct: every publication of someone’s name or likeness does not give rise to an appropriation action.  
ii) Publication of matters of public interest are not actionable under commercial appropriation and rt to privacy.  Public interest attaches to people who by their accomplishment or mode of living create a bona fide attention to their activities. Surfing is more than passing interest to some, it has created a lifestule, behavior, dress, etc.  

iii) P tries to argue that the news worthiness test used in public disclosure of private fact should be used, ct says its not persuaded, but even if it applied the test, the facts would make it newsworthy.
c) Kelly
i) D wrote book about corrupt SD police officer, Kelly.  K sued alleging invasion of privacy, libel, slander, B of K, fraud, NEID and claiming that book contained false stmts and inaccuracies.  K had consented to the book when he signed a personal depiction waiver.  I: is the waiver a defense? 

ii) The waiver: D had the right to depict K factually or fictionally.  P argues or means “one or the other, but not both.”  D argues context implies or did not exclude use of both.  

iii) Rules of construction allow language to be accorded its ordinary meaning so as to reconcile potential conflicts, unless giving an alternative meaning is necessary to carry out the intent of the parties as gleaned from the context in which the word is used.  

iv) Here, the waiver is replete with suggestions Kelly’s depiction is not limited to either factual or fictional portrayal.  The contract also uses words such as “simulate” “Depict” “portrary.”  The use of those words compels the conclusion K consented to publication of a mixed bag of fact and fiction. 

v) But, waivers require a voluntary act, knowingly done, with sufficient awareness of the relevant circ and likely consequences.  There must be actual or constructive knowledge of the existence of the rt to which the person is entitles.  

vi) Another issue: ct granted the producers the rt to fictionalize and factionalize mix, but did he waive a claim for liable?  Ct: these are important rts, burden si on the party getting the release to make it clear what the other person is waiving.  It is not clear that what you are waiving, you may not have waived your rights.  It is a question of fact to interpret ambiguity such as this.
C) Rules from Questions


1) An option is usually treated like an advance against the purchase price

2) By acquiring life story rights, you don’t get exclusive rights, only a release for claims and lawsuits involving personal rights

3) Portrayal Restrictions - Producers want to have broad rts to do whatever they want - buying creative license to do what you want with this film.  Person being portrayed will have concerns about how they are being portrayed
4) ABKCO v. Westminster case: a K is ambiguous if it’s subject to another reasonable interpretation.  If there’s an integration clause, you stick with plain meaning unless it’s ambiguous.  For extrinsic evidence, you look at intent of parties, trade usage, custom, etc.  Normally, ambiguity is interpreted against the drafter.

5) Can mix fact and fiction

a) Kelly v. Morrow: the plaintiff argued that he can be portrayed factually or fictionally, but not both.  The court didn’t buy his argument.  The court finds that “or” means you can do both fact and fiction.  The court interprets the language to permit the mix of fact and fiction.  The publisher did not win.  The court said the burden is on the person claiming the benefit of the waiver that the conduct was within the scope of conduct covered by the release.  There was uncertainty that the waiver allowed defamation

III) Acquisition of Motion Picture Rights in a Literary Property

A) Basic concepts

1) Each MP is based on an underlying literary work (property) for which Producer must obtain rights.  If it is a novel, usually the author has retained MP rts and not given them to publisher

a) Check the copyright register to see who has the rights


b) Contact the author’s agent/publisher

2) Usually books are optioned and not outright purchased.  You usually pay about 5-10% of the total price.  Studio would buy a bundle or rights under copyright except reserved rights.

3) Reserved rights


a) Types of reserved rights



i) Book rights; 

ii) live stage rights (not as common anymore); 

iii) radio rights; 

iv) novelization (novelized version of a screenplay); 

v) author written sequel (but there will be issues wrt being able to make a movie from the sequel); 

vi) holdbacks and 

vii) first negotiation

b) Anything new added by producer will NOT BE RESERVED BY AUTHOR, the new elements will become property of producer
c) Producer will usually require that author not exploit reserved rightts for a certain period of time ("Holdback.")  After holdback period ends, Producer will then have right of "first negotiation" should author desire to dispose of those rights and producer will typically have rt to match any T offers ("right of first or last refusal")
4) Contingent Comp: 
a) Author would like to get contingent compensation.  Very common to get 2.5 - 5% of net proceeds/profits.  

b) If the author gets paid linked to the budget and not a fixed price, the author will negotiate for a floor budget and studio will negotiate for a ceiling budget
5) TV Series: payment is usually few thousand dollars for each show, depending on where it is broadcasted (primetime) and how long it is (1/2 hr or 1 hr)
6) Moral Rights (droit moral) - work of expression reflects personality of the artist, honor can be affected by things done to the work.  Rts include: 1) rt of integrity - rt to maintain the work as it was released.
IV) Chain of Title

A) Two ways to obtain legal rights to movie titles

1) MPAA has a title registry.  It’s a consensual system/contract arrangement.  You sign a K that provides a system to determine priorities for using titles and ways for resolving disputes if it uses a title that’s confusingly similar to something already registered.  

a) a company will send a notice and there’s a daily notification to signatories.  You can file a notice of protest if you see a title that’s confusingly similar.

b) There’s an arbitration process for settling the title dispute


2) Trademark rights



a) A title can achieve TM protection

b) To become a valid trademark a title must indicate a source and distinguish it from other sources.  It must achieve secondary meaning: public has come to assoc that phrase with a particular source of goods and not just with the description of the good.


3) Reports to review

a) Title report: shows not trademark but Copyright.  Nonetheless, copyright registration can show us where there might be an issue of secondary meaning with works already created (ex: movie Killing by Stanley Kubrick) and have to consider whether there is an issue if we use it
b) Trademark report: even thought movies are usually not TM, the name of the movie might be used in a different category.  Issue how likely is consumer going to be confused.  The more similar the title, the more similar the category, etc
c) MPAA title registry 

B) Abend Problem

1) Whether derivative works infringed rts of successor owner of pre-existing works by continued distribution and publication of derivative work
2) Abend rule:

a) An assignment by an author of his renewal rights made before the original copyright expires is valid against the world if the author is alive at the commencement of the renewal period.  If the author dies before the renewal period the next of kin obtains the renewal rights free of any claim founded upon an assignment made by the author in his lifetime
b) Assignee of renewal rights takes only an expectancy which may never vest in their assignors.  He takes subject to the possibility the contingency may never occur
V) The Screenwriter

A) Writing Steps


1) Treatment - narrative description of the stories, used as a model for the screenplay

2) First Draft Screen Play (12-16 weeks)

3) Polish/Comic Punch Up (2-3 weeks)
B) Negotiated Terms


1) Writing steps



a) Which are guaranteed - pay or play



i) 1st draft, set of revisions (aka rewrite) and a polish


b) Which are optioned



i) 2nd rewrite, and 2nd polish

2) How much are we going to pay


a) 1/2 on commencement and 1/2 on delivery

3) How long to write and review?


a) 8/6/4/6/4 - order of stuff due

4) MBA/CBA: talent can do better than MBA/CBA, but they can’t get less than required

C) Credit


1) Credit Provisions (theatrical Schedule A) pg 529
2) Union determines credits on a film.  There is a process to go thru:

Once film is done, Producer does Notice of Tentative Writing Credits (ex: pg 535) - which lists the writers and the which credit they will get.  They send it to writers and guild along with script and stories.  If no one objects within a certain amount of time.  They have a right to arbitration.  Arbitrators do it in secret, but you can write a letter to explain your point of view.  There is an appeals board, but can only challenge on grounds that arbitrators did not follow own rules, they can’t address the substance of the credit determination.  Occasionally it can go to real court, but challenge is on "procedural unfairness." Court usually defers to tribunal b/c its voluntary and the tribunal has more expertise
3) Types of credit

a) "Written By": If someone has written entire Screenplay and story and there is no underlying material
b) "Story By": not enough to be an idea, but maybe treatment is enough - story needs characterization of principal characters and containing sequence of action suitable for use in (pg 472)
c) "Screenplay By": Screenplay by means they did not write story

4) How many can get credit



a) Screenplay = 2 writers unless challenged, then 3 max. (p. 531)
D) Separation of Rights

1) Separated rights: If screenwriter rights an original script, he may be entitled to separation of rights.  This means that he reserves certain rights when he creates the underlying story and characters.  If the screenplay is based on another underlying work (assigned material) separation of rights is not available

a) Article 16a of the guild agreement
2) Writers have been working as employees since beginning.  If something is "work for hire" - all results and proceeds go to boss.  Writers would like to get some creative rights back.  Early 1960s they were able to get carve backs, which are separated rights.

3) There’s a 2 step process qualify for separated rights

a) initial qualification: if writer writes an original story or original screenplay, he shall be initially qualified for separation of rights

b) final qualification: who got the story by credit or written by credit?  If it’s written by, you get separation of rights.  If there’s source material, then there’s no separation of rights.  If you get story by, you get separated rights.

4) What are the separated rights?

a) Publication rights: you can publish a book based on the screenplay and/or the screenplay itself as a literary work

b) Dramatic rights: more important; stage version (e.g. broadway)

i) but there are limitations: (1) they can’t call the stage play the name of the movie w/out permission of the movie company; (2) the film company has the first opportunity to finance the stage play; (3) the movie company owns the copyright in the dramatic version; (4) sometimes you want to use something in the play that wasn’t in the screenplay but was in movie (e.g. “Big” piano scene)

ii) hold back period, during which Producer can auth play, after that period, writer has rts automatically and can do it himself. Writer can't use title of movie.  Material in movie that was not in the screenplay can't be used in play.  What really ends up happening is that screenwirter and studio come together and sell rts to playhouse, and split royalty


c) Rights to do rewrites if it’s an original screenplay



d) Right to be a consultant

e) Is merchandising a separated right?  No, but writer is entitled to merchandise if it’s in the script and it’s unique and original

VI) Contingent Compensation

A) General


1) An audit provision might say you have the right to examine books/records

2) This accounting principle is governed by contract and is set forth in an agreement.  Has nothing to do with GAAP.  An agreement is required for contingent comp.
B) Cases involving challenges to accounting


1) Buchwald II

a) Idea stealing issue, breach of K, was Coming to America “based upon” Buchwald’s work.  Liability was found.  Thus, money was owed to Buchwald and Bernheim (the producer), including contingent compensation.

b) Coming to America had no net profits, it was “in the red.” The net profit definition was challenged as unconscionable, they found 10-15 things that were unfair about the K; these things “shocked the conscience” of the court.  There is procedural unconscionability (things that are hidden, unequal bargaining power) and substantive unconscionable (this case).  This was more substantive unconscionability.

c) Held, unconscionable.  This was a significant case b/c it said this general movie practice was found unconscionable.  


2) Batfilm

a) the producers said they were owed money.  The movie was made based on the K with the producers.  1989 Batman made a lot of money but didn’t reach profits based on the net profits definition.  

b) The court said this K was not unconscionable.  One of the producers was a lawyer, they could have negotiated the provisions. This came out opposite as Buchwald.

C) Accounting Formula 

1) Basic formula

a) Gross receipts less deductions (distribution fees, distribution expenses, interest, negative cost)


2) Gross receipts



a) Theatrical rentals




i) The money that the exhibitor pays to the distributor

ii) The distributor gets about 40-50% of the ticket sales/box office gross.  For exhibitor fees, the exhibitor gets to keep more each week


b) DVD/home video




i) They include 20% of wholesale revenue (not retail)



c) Television




i) Pay TV




ii) Free TV



d) New Media



i) Theatrical rentals, TV license, or DVD?  We don’t know yet

ii) A talent lawyer would want it to be treated like TV license deal, not like DVD.


3) Distribution Fees


a) Percentage off the top of gross receipts/ revenue for access to shelf space

b) Distributors incur expenses that they pay to third parties, overhead; offices; staff; cost of doing business; need to recoup their own costs

c) The percentage depends on the K, medium, and territorial source of revenue.  Could be 30% for theatrical revenue in North American, 50% of theatrical revenue outside US, 20% of TV license fee


i) See page 297 for list of distribution fees


4) Distribution Expenses/Costs

a) Money paid to third parties for cost of distributing movie.  

b) Difference between distribution expenses and fees: these are actual expenses paid to someone else (e.g. ad agencies, film labs, etc)

c) Types of expenses


i) Prints and advertising


ii) Residuals: royalties that you pay to others


iii) Trailers


iv) Formatting


v) Language/dubbing


vi) Taxes

d) Includes advertising overhead/ advertising administrative fee (percentage of advertising/marketing costs) 


5) Interest



a) Percentage measured on the Negative Cost (interest for borrowing money)

b) Not typically compounded but continues to accrue on Negative Cost until the Negative Cost has been recouped.  Interest often prevents breakeven


6) Negative Cost

a) The cost of production: all costs and expenses in connection with producing the film, materials, properties, salaries; can include union costs, renting facilities/equipment

b) Includes Overhead/Administrative Charge: percentage of negative cost

D) Breakeven

1) Breakeven: made enough revenue to recoup your costs. If you reach breakeven point, then net profits will be distributed.
2) Net profits is a “moving breakeven” or “rolling.”  Aka a “continuing and cumulative basis.”  During some accounting periods, you’ll get net profits, and other periods, you won’t.  

3) Formula for breakeven: Costs/(1-distribution fee %) = breakeven amount


a) Costs includes negative cost and distribution expenses

4) Other ways to structure participation:

a) Initial actual breakeven: instead of continuing and cumulative basis, after breakeven is reached, in subsequent periods, you don’t recalculate it


i) Initial actual breakeven comes out before net profits

b) Top backend deal: Gross less off the tops is Adjusted Gross.  Residuals are also included.  Prints and ads are NOT an off-the-top.  No recoupment of negative cost included here, though

c) Cash breakeven with % of distribution fees – this is the in-between adjusted gross and net profits

d) Initial breakeven point: not a moving calculation.  It’s fixed

VII) The Producer

A) General


1) Contractually demanded credit


2) Fees: Commencement and completion of principal photography are important dates

3) Global backend

a) If you’re the primary producer, you want a deal where the studio gets half the profits and the producer gets half, and the studio takes care of the talent.

b) 50% of net profits goes to producer.  That 50% is reducible by participations of other creative talent.  See page 338 of materials

c) Soft floor: at that point, there might be more money payable to third parties, and the studio will bear some of those dollars but not all, so producer will go below the soft floor of 20% and bear some more dollars
d) Hard floor: producer can’t go below that (e.g. 10%).


i) Studio has a hard floor, as well


4) Can get an approval rights, consultation, or right to designate

B) Financing


1) Reversion

a) Reversion subject to a lien: the studio loses their rights but retains a lien.  The studio wants their money back.  The producer gets the project back, but has an obligation to repay the company that put money in it, sometimes subject to paying interest and profit participation

b) For a valuable property, the rights holder can argue for a reversion provision; tougher to get than turnaround


2) Turnaround

a) Turnaround is a limited period of time where the producer has an option to find someone else to buy the project and pay back the costs plus interest and there’s usually a profit participation as well

b) Changed elements: The original studio will want a changed elements provision that gives them a right to consider keeping the movie (e.g. if Johnny Depp comes on board).  

c) After Turnaround expires, the producer is done if he hasn’t set up the movie somewhere else

d) If the producer is pay or play, the studio wouldn’t want to give a turnaround right.  You don’t get both turnaround and pay or play fee


3) Abandonment



a) Triggers turnaround

b) Inactivity deemed abandonment involves the producer giving notice after a certain period and then it’s deemed abandoned.

c) Progress to production: it means you have to make certain decisions in a certain period of time or it’s deemed abandoned

VIII) Negative Pick-ups and Bank Financing

A) Simplest model: producer makes a deal with a worldwide distributor, and the distributor says that if P delivers film with certain elements in it, then D will pay money when it’s delivered.  This is a negative pick-up agreement.  There are “essential elements” required, e.g. a script, actors, directors, etc.  These must be delivered to trigger the obligation to pay.  But there’s still no K, just a promise from D to pay.  Then P goes to a bank and P assigns right to receive money from D if B loans cash to make movie

B) Completion bond

1) A type of insurance in film business is called a “completion bond.”  Some companies specialize in completion bonds.  The company will look at the producer’s plan, budget, script, schedule, etc.  They might negotiate changes to budget, might exclude some risks.  

2) There’s an agreement between the bond company and the bank, saying that b/c bank puts up financing, the bond company will either make sure the movie gets delivered to the distributor to trigger the obligation to pay, or company will pay bank back.  That is the completion bond/guarantee

3) Completion bond company wants an agreement with the producer.  This agreement says the producer agrees to make the movie on a certain budget, apprise company of costs, and if producer goes over budget, company can take over control of the film

C) Multi-party agreement

1) Distribution company might want a mortgage on the copyright of the film to secure delivery of the film.  The bank will want a security interest.  The completion bond company will want a lien.  Union might require a bond, too, to satisfy payments to actors

2) Then they need an overall agreement to tie this together.  Resolves disputes between bank, completion bond company, producer, and distributor

D) Other models

1) PFD: leave the bank out of it.  The distributor might offer to finance the movie, as well, and might have rights similar that a bank would have had.  Instead of a negative pickup, this is a PFD: production finance distribution deal

2) Renting deal: Producer covers distribution expenses and negative cost.  Distributor basically rents its distribution system to the producer

3) Pre-sale model: Instead of a single worldwide distributor, there will be different markets/distributors.  They will pay you a minimum guarantee that is some percent of the budget.  Then the producer has a bunch of contracts with a bunch of distributors.  Since producer only needs a small amount of money from US distributor, then can give other distribs a term of years and not international copyright.

IX) The Director

A) The Guild agreement covers certain things; minimum guarantees for salary, cutting rights, etc.  Deals with credits, creative rights

B) Practice question #1: Jaime is entitled to three previews in 9b(i).  There are conditions.  This would be her DGA cut.  She’s entitled to her DGA cut, but the other previews can be conditioned.  She has an implied right to preview her DGA cut.  The producer decides whether it’s public or private

X) Actor Agreement

A) Salary, credit, and approvals are most negotiated terms

B) Credit: depends on the role and history of the actor; they key is what is the marketing plan of the movie, whose name will increase ticket sales

C) Approvals: one of the most important things.  Actors want to be able to approve their likeness/name/image, their role; studio usually gives a consultation right to actors

XI) Clearance

A) Have to evaluate everything that is verbally or visually apparent in the film: trademark, copyright, defamation, etc

B) Script clearance is required for errors and omissions insurance.  Anything that might give rise to litigation or claims

C) The lawyer’s opportunity to evaluate risk of lawsuit that might arise from a film that would result from anything that appears in the production.  It doesn’t address chain of title issues
