MERGERS & ACQUISITIONS
I. VOTING REQUIREMENTS
a. MBCA

i. Need absolute majority quorum – 51% of outstanding votes present at a meeting

ii. Yes votes > no votes

1. Abstentions do not count as no votes

b. DELAWARE

i. Need absolute majority quorum – 51% of outstanding votes present at a meeting

ii. Yes votes > (no votes + abstention votes)

1. Abstention = no

c. NYSE 312

i. 51% of outstanding votes have been voted
ii. Of the vote, 51% vote in favor

II. DEAL STRUCTURES

a. Direct Merger – 1) B pays T cash/stock consideration; 2) T assets/liab go to B by operation of law; 3) T shares are cancelled by operation of law; 4) T disappears by operation of law; when using cash, then it is a cash-out merger
i. BOD vote –
1. Bidder – 

a. MBCA 11.04a – as a party to the merger, BOD approval is requireds
b. Del 251b – as constituent to the merger, BOD approval is required

2. Target

a. MBCA 11.04a – as a party to the merger, BOD approval is required

b. Del 251b – as constituent to the merger, BOD approval is required

ii. SH vote

1. Bidder – 

a. MBCA 11.04b – SH vote is required

i. MBCA 11.04g – eliminate SH vote if:

1. Corp is surviving

2. No change in articles

3. No change in rights/pref/priv of stock

4. No SH vote needed under 6.21f (less than 20% stock issuance)

a. Satisfied if <20% stock or cash used as consideration
b. ***this is where the merger consideration is important***

b. Del 251c – SH vote is required

i. Del 251f – eliminates SH vote if:

1. corp is surviving

2. no change in articles

3. no change in rights/pref/priv of stock

4. consideration is <20% stock or cash

a. ***this is where the merger consideration is important***

c. NYSE 312 – if the corp is publicly traded, then NYSE 312 will require SH vote unless <20% stock is issued

1. ***this is where the merger consideration is important***

2. Target

a. MBCA 11.04b – SH vote is required

i. MBCA 11.04g will not eliminate SH vote b/c T is not surviving

b. Del 251c – SH vote is required

i. Del 251f will not eliminate SH vote b/c T is not surviving

c. NYSE 312 – if the corp is publicly traded, then NYSE 312 will require SH vote unless <20% stock is issued

iii. Appraisal rights

1. Bidder – 

a. MBCA 13.02 – party to a merger that requires SH approval under 11.04

i. Unless: SH’s stock remains outstanding after merger

ii. Unless: short form merger – SHs of sub get appraisal rights even though they have no SH vote
iii. Is the appraisal right eliminated?

1. market out exception – if shares are publicly traded, then appraisal right is eliminated

iv. is the appraisal right restored?

1. appraisal rights are restored where SHs forced to receive consideration other than cash or publicly traded securities (if SH receive cash or public securities, then no restoration)
b. Del 262a – constituent to a merger triggers appraisal rights

i. Is the appraisal right eliminated?

1. last clause – eliminates appraisal right for surviving corp where SH vote is eliminated under 251f

2. market out – if B is publicly traded, then appraisal right is eliminated

ii. Is the appraisal right restored?

1. 262b2 restores appraisal right unless SH receives:

a. Shares of surviving corp

b. Shares of publicly traded corp

c. Cash for fractional shares

d. Any combo of above

2. if Bidder is publicly traded, B’s SHs will hold shares of the surviving corp – doesn’t matter that they didn’t “receive” it ( appraisal right not restored

2. Target

a. MBCA 13.02 – appraisal right is triggered

i. Is the appraisal right eliminated?

1. market out exception – if shares are publicly traded, then appraisal right is eliminated

ii. is the appraisal right restored?

1. appraisal rights are restored where SHs forced to receive other than cash or publicly traded securities (if SH receive cash or public securities, then not restored)

b. Del 262a – constituent to a merger triggers appraisal rights

i. Is the appraisal right eliminated?

1. last clause – doesn’t apply to T b/c T is not surviving

2. market out – if T is publicly traded, then appraisal right is eliminated

ii. Is the appraisal right restored?

1. 262b2 restores appraisal right unless SH receives:

a. Shares of surviving corp

b. Shares of publicly traded corp

c. Cash for fractional shares

d. Any combo of above

3. if there are no appraisal rights, then SHs option is to file a derivative suit against the BOD seeking an injunction of the transaction

b. Short-form merger – merger b/w parent and subsidiary

i. MBCA 11.05 – if parents holds at least 90% of voting power of subsidiary, then parent can merge into subsidiary or merge subsidiary into parent without requiring subsidiary BOD or SH approval

1. Parent BOD approval is required 

2. Parent SH approval required if >20% stock issued as consideration (6.21f)
a. If parent is public and issues >20% stock, then NYSE 312 will grant Parent SH vote

ii. If no subsidiary SH approval is required, then Parent must give notice to each subsidiary SH notice of the merger’s effectiveness within 10 days of the effective date

c. De facto merger – this doctrine provides the protections of a merger to deals that create the same economic consequences of the merger

i. This is an equitable remedy the court uses to protect SHs

ii. If SH disagrees with the deal and its not a merger and doesn’t have appraisal rights, then they can argue it is a de facto merger ( the deal will be enjoined until the merger statute is complied with

iii. Applestein (New Jersey)– court found a de facto merger when bidder did stock for stock deal to acquire Target and then merged in short-form; court looked to 1) pooling of assets; 2) control remained with Bidder; 3) Target disappeared; 4) pooling of officers/directors in enlarged BOD; 5) Bidder assumes Target’s liabilities
1. policy: look to substance rather than form; equitable consideration of SHs; if it’s a merger in substance, then parties should treat it like a merger

iv. Hariton (Delaware) – asset acquisition for stock; court did not find a de facto merger b/c of “equal dignity rule” – each statute is independent of another statute; Del 271 is independent from Del 251 and each have equal dignity – thus this is sale of assets and not a merger;
1. policy: equal dignity rule, more certainty – transactions go the way they were intended and not transformed into something else

v. Rauch – reaffirmed Delaware’s doctrine of independent legal significance; pursuant to merger agreement corp converted preferred shares to cash and then merged; P claimed it was a redemption; court held the deal was done under the merger statutes so corp didn’t have to follow the redemption preferences
vi. Courts use modern contract interpretation rules (Pasternak – court will give weight to the intent of the parties as evidenced by the language; held the charter applied to mergers with the sub as well)

d. Sale of Assets – Bidder will choose which assets and liabilities it will take from Target for the acquisition consideration; this is NOT a merger
i. MBCA 12.01 – unless the articles specify otherwise, disposing of these assets will not require Target SH approval
1. dispose of assets in the regular course of business
2. mortgage all assets whether or not in regular course of business

3. transfer all assets to wholly owned sub
ii. MBCA 12.02 – if not in regular course of business, and if substantially all assets being disposed of, then we are in 12.02
1. BOD Approval

a. Bidder – only controlled by 8.01 corp norm; must honor their fiduciary duties; no statutory BOD approval in sale of assets statute

i. If stock is used as acquisition consideration, then MBCA 6.21 is triggered

1. 6.21c – BOD must determine if consideration is adequate

b. Target – 12.02 requires BOD approval if sale of substantial business asset

2. SH Approval

a. Bidder – not controlled by 12.02; no SH vote required b/c this is a management decision under 8.01; not a significant change for Bidder to buy assets of another corp unless issuing stock

i. If using cash ( no SH vote; SH should bargain for less BOD discretion
ii. If using >20% stock and Bidder receiving non-cash consideration ( 6.21f
 grants SH vote

b. Target – 12.02b requires SH vote if all significant business activities are disposed of

i. Safe harbor – if corp retains 25% of assets and 25% of revenues, then it has retained a significant business activity ( no SH vote

3. Appraisal right

a. Bidder – 13.02a3 – appraisal right not triggered b/c the Bidder SH can’t vote on the 12.02 deal
b. Target – 13.02a3 only applies to Target b/c Target SHs get to vote on the disposition of assets

i. Is the appraisal right eliminated?

1. market out exception – if shares are publicly traded, then appraisal right is eliminated

ii. is the appraisal right restored?

1. appraisal rights are restored only where SHs forced to receive other than cash or publicly traded securities (if SH receive cash or public securities, then not restored)

iii. Del 271 – Target can sell all or substantially all of its assets

1. BOD Approval

a. Bidder – must approve via corp norm – Del 141/152-154 – no other statute governs

b. Target – BOD must approve

2. SH Approval

a. Bidder – no SH approval required – this is not a fundamental change

i. If using >20% of stock, then NYSE 312 will grant SH vote for Bidder 
ii. no comparable 6.21f provision in Del
b. Target – SH approval required b/c this is sale of substantially all assets

i. What is sale of substantially all assets?

1. there is quantitative and qualitative aspects.  

a. In Gimbel, 26% of assets was not substantially all; and SHs had notice via reporting docs and name change that the line of business was changing so they had plenty of time to dump their stock; court held that this was NOT substantially all

b. Katz – 51% of total assets was quantitatively sufficient; sale of Quebec was qualitatively “substantially all” b/c Quebec performed many principal functions
3. Appraisal rights

a. Bidder – since this is not a merger, no appraisal rights are triggered

b. Target – since this is not a merger, no appraisal rights are triggered

4. Target’s options after the deal

a. Target can dissolve
e. Stock Acquisitions – Bidder pays cash/stock to Target SHs for their stock; pay this directly to the SHs, no BOD involvement; Target becomes subsidiary of Bidder
i. BOD vote
1. Bidder – 

a. MBCA - if using stock – 6.21c will require BOD approval

i. If using cash, no BOD approval required

b. Del – BOD approval under 141/152-154; ensure the value of the company is worth the consideration

2. Target

a. MBCA – no BOD approval b/c BOD is not a party to the transaction
b. Del – no BOD approval b/c BOD is not a party to the transaction

ii. SH Approval

1. Bidder

a. MBCA – if using >20% stock, MBCA 6.21f will grant SH vote; if using cash, then no SH vote

i. If Bidder is publicly traded, then NYSE 312 will grant right to vote also - >20% stock

b. Del – no SH vote; but if publicly traded and >20% used, then NYSE 312 gives SHs right to vote
2. Target

a. MBCA – no formal right to vote, but SH can just decide not to sell

b. Del - no formal right to vote, but SH can just decide not to sell

iii. Appraisal rights

1. Bidder

a. MBCA – no appraisal right triggered

b. Del – no appraisal right triggered b/c not a merger

2. Target

a. MBCA – no appraisal right triggered 

b. Del - no appraisal right triggered b/c not a merger

iv. Practice tips:
1. doesn’t guarantee 100% of shares – condition closing deal on getting 51% of shares; or maybe 90% to do a ` merger

f. Triangular mergers – 1) Bidder forms New and gives acquisition consideration to New and New gives Bidder 100% of New stock; 2) New transacts the deal with Target

i. Forward triangular – New will survive the merger; assets of Target move to New; New remains a subsidiary of Bidder; Target disappears by operation of law
ii. Reverse triangular – Target survives the merger; New shares are converted into Target shares by operation of law; New disappears by operation of law
1. BOD Approval

a. Bidder

i. MBCA 8.01 – make business decision about acquisition consideration and fairness of deal

ii. Del 152-154 – make business decision

iii. 11.04/251 do not apply b/c Bidder is not a party to the merger

b. Target 

i. MBCA 11.04 – BOD approval required b/c they are constituent to the merger

ii. Del 251b – BOD approval required b/c they are constituent to the merger

c. New 

i. MBCA 11.04 – BOD approval required b/c they are constituent to the merger

ii. Del 251b – BOD approval required b/c they are constituent to the merger

iii. But this approval is a foregone conclusion b/c Bidder is basically the BOD of New

2. SH Approval

a. Bidder
i. MBCA – if >20% stock used, then 6.21f grants SH vote; if cash, then no SH vote; if publicly traded and >20% stock, then NYSE 312 will give SH vote
ii. Del – no SH vote; but if publicly traded and >20% stock, then NYSE 312 will grant right to vote

b. Target

i. MBCA 11.04b – grants SH vote b/c Target is constituent to the merger
1. 11.04g does not eliminate SH vote b/c Target’s stock changes
2. if it’s forward triangular, then 11.04g does not eliminate Target SH vote b/c Target disappears
ii. Del 251b grants SH vote b/c Target is constituent to the merger

1. Del 251f does not eliminate SH vote b/c Target’s stock changes 
c. New

i. MBCA 11.04 grants SH vote b/c New is a constituent to the merger

1. 11.04g may eliminate right to vote if:

a. Surviving corp

b. Articles don’t change

c. Stock rights/pref/priv don’t change

d. 6.21f right to vote - >20% stock

2. if it’s reverse triangular, then SH vote is not eliminated b/c New doesn’t survive

3. if it’s forward triangular, then SH vote is not eliminated

ii. Del 251 grants SH vote b/c New is constituent to the merger

1. 251f may eliminate right to vote if:

a. Surviving corp

b. Articles don’t change

c. Stock rights/pref/priv don’t change

d. Issuance of stock >20% 

2. if it’s reverse triangular, then SH vote is not eliminated under 251f b/c New is not surviving

3. Appraisal rights

a. Bidder

i. MBCA 13.02 – no appraisal right b/c Bidder not constituent to the merger

ii. Del 262 – no appraisal right b/c Bidder not a constituent to the merger

b. Target

i. MBCA 13.02 triggers appraisal right if there was SH vote under 11.04
1. Is the appraisal right eliminated?

a. market out exception – if shares are publicly traded, then appraisal right is eliminated

2. is the appraisal right restored?

a. appraisal rights are restored only where SHs forced to receive other than cash or publicly traded securities (if SH receive cash or public securities, then not restored)

ii. Del 262a – constituent to a merger triggers appraisal rights

1. Is the appraisal right eliminated?

a. last clause – surviving corp only – eliminates appraisal right if 251f eliminated SH vote (only applicable in reverse b/c Target would survive in reverse)
b. market out – if T is publicly traded, then appraisal right is eliminated
2. Is the appraisal right restored?

a. 262b2 restores appraisal right unless SH receives:

i. Shares of surviving corp

ii. Shares of publicly traded corp

iii. Cash for fractional shares

iv. Any combo of above
c. New

i. MBCA 13.02 triggers appraisal right if New SH vote was required

1. Is the appraisal right eliminated?

a. market out exception – if shares are publicly traded, then appraisal right is eliminated

2. is the appraisal right restored?

a. appraisal rights are restored only where SHs forced to receive other than cash or publicly traded securities (if SH receive cash or public securities, then not restored)

ii. Del 262 triggers appraisal right b/c New was constituent to the merger

1. Is the appraisal right eliminated?

a. last clause – eliminates appraisal right if 251f eliminated SH vote of surviving corp (only in forward)

b. market out – if New is publicly traded, then appraisal right is eliminated

2. Is the appraisal right restored?

a. 262b2 restores appraisal right unless SH receives:

i. Shares of surviving corp

ii. Shares of publicly traded corp

iii. Cash for fractional shares

iv. Any combo of above

iii. Effects of a triangular

1. in reverse, Target becomes wholly owned sub of bidder – Bidder is protected from Target’s liabilities unless creditor’s can PCV

g. Binding Share Exchange – Bidder and Target negotiate on the exchange; Bidder gets 100% of Target shares; Target becomes wholly owned sub of Bidder – same result as reverse triangular merger – authorized under MBCA 11.03 (no Del law)
i. BOD Approval

1. Bidder

a. MBCA 11.04 – must approve plan of share exchange and act pursuant to 8.01

2. Target
a. MBCA 11.04 – must approve plan of share exchange and act pursuant to 8.01

ii. SH vote

1. Bidder

a. MBCA 11.04b – grants SH right to vote

i. 11.04g may eliminate right to vote:

1. Surviving corp

2. Articles don’t change

3. Stock rights/pref/priv don’t change

4. 6.21f right to vote - >20% stock

ii. If cash or <20% stock – SH vote eliminated

iii. If >20% stock – SH vote not eliminated

2. Target

a. MBCA 11.04b – grants SH right to vote

i. 11.04g may eliminate right to vote:

1. Surviving corp

2. Articles don’t change

3. Stock rights/pref/priv don’t change

4. 6.21f right to vote - >20% stock

ii. SH vote never eliminated b/c the stock changes b/c it’s being replaced with cash/stock

iii. Appraisal rights

1. Bidder

a. MBCA 13.02 – no appraisal right under 11.03 share exchange b/c this section only applies to Target
b. Even if there is SH vote under 11.04, no appraisal right under merger statute within 13.02 b/c this is a share exchange, not a merger

2. Target

a. MBCA 13.02 – appraisal right triggered for Target under 11.03 if Target SHs had right to vote
i. Is the appraisal right eliminated?

1. market out exception – if shares are publicly traded, then appraisal right is eliminated

ii. is the appraisal right restored?

1. appraisal rights are restored only where SHs forced to receive other than cash or publicly traded securities (if SH receive cash or public securities, then not restored)

h. CA Law
i. Reorganizations
1. Threshold issue: whether this is a reorganization under CA 181
a. merger reorganization – merger using cash or stock, including triangular mergers; excluding short-form mergers 
b. exchange reorganization – B uses its stock to buy the stock of T where B controls (51%) T after the deal

c. sale of assets reorganization – B uses its stock/debt to buy substantially all assets of T
2. BOD Approval

a. CA 1200 – only triggered if there is 181 reorg; need BOD approval of:
i. Each constituent corp in a merger reorg

ii. Acquiring corp in exchange reorg

iii. Each corp in a sale of assets reorg

iv. Acquiring corp in share exchange tender offer (CA 183.5) ( we’re not covering this

v. Corp in control of acquiring corp and whose equity securities are used as consideration (parent corp)
3. SH Approval

a. NYSE 312 grants SH approval for Bidder if >20% stock is used as acquisition consideration
b. CA 1201a – grants SH vote to B or T if there is BOD approval per CA 1200

i. Is SH vote eliminated?

1. 1201b – eliminated where pre-merger Bidder SHs own 5/6 of voting power of surviving corp after the merger
a. This basically means that if more than 17% of B stock is used as acquisition consideration, then no 5/6 voting power

2. 1201c – eliminated where articles don’t change

3. 1201d – in merger or sale of assets reorg – eliminated where rights/pref/priv don’t change

4. Appraisal Rights

a. CA 1300 – if 1201 SH vote is needed, then appraisal right is triggered

i. Is the right eliminated?

1. market out exception

ii. is it restored?

1. only where 5% of SHs demand appraisal rights

ii. CA reverse triangular merger

1. hypo: Bidder (NYSE); Target (NYSE); New (neutral); 23% Bidder stock

a. BOD Approval

i. Bidder – 1200e requires Bidder BOD approval b/c using equity securities

ii. New – 1200a requires New BOD as party to the merger

iii. Target – 1200 requires Target BOD as party to the merger

b. SH Approval

i. Bidder – since BOD approval is required, then SH vote is triggered

1. is it eliminated by 1201b?  Bidder SHs will own <5/6 of company post-deal b/c 23% of their stock is used, so 1201b doesn’t eliminate SH vote

2. also, NYSE 312 will give SH vote

ii. New - since BOD approval is required, then SH vote is triggered

1. is it eliminated by 1201b?  New won’t survive so 1201b doesn’t eliminate SH vote 

iii. Target – since BOD approval is required, SH vote is triggered

1. is it eliminated by 1201b?  Target shares are transformed into the right to receive Bidder shares, so their rights/pref/priv change, so not eliminated (see 1201d)

c. Appraisal Rights

i. Bidder – since there is 1201 SH vote, appraisal right is triggered

1. market out? Eliminates the appraisal right

2. restored?  Only if 5% of Bidder dissenters demand appraisal

ii. New – since there is 1201 SH vote, appraisal right is triggered

1. no market out

2. doesn’t matter b/c Bidder BOD will not dissent and they are the SHs of New

iii. Target – since there is 1201 SH vote, appraisal right is triggered

1. market out eliminates the appraisal right

2. restored?  Only if 5% of dissenting Target SHs demand it

iii. Sale of Assets – use CA 1001 when the sale of assets deal uses cash consideration; if using stock, it’s a CA 181 reorg

1. BOD Approval

a. Bidder – no BOD approval required; follow corp norm

b. Target – BOD approval required

2. SH Approval

a. Bidder – no SH vote requirement; NYSE 312 won’t kick in b/c using cash consideration

b. Target – if not in usual business, then SH must approve

3. Appraisal Rights

a. Bidder/Target – statute doesn’t grant appraisal right; SH should bargain for it

III. Deal Planning considerations

a. Overall issues to consider:

i. Amount of cash/can equity be formed via incorporation

ii. Financing

iii. Williams Act disclosure

iv. If using tender offer, or stock purchase, Weinberger (entire fairness) duties for minority SHs and appraisal

v. Successor liability

1. Potential creditors – tort/contract creditors (4 theories of liabilities)

a. CA – products line exception

vi. Tax implications
b. Asset purchase for cash/stock
i. Benefits: 
1. get to choose which assets and liabilities Bidder wants
2. If Bidder can’t afford any liabilities or debt, then this is a good deal structure b/c Bidder can choose not to take any liabilities; but then the price will be higher so may have to borrow more money ( also, if can’t afford any debt, then use asset purchase for stock so wont’ have to borrow money for cash consideration

3. no SH approval needed

ii. Cons
1. need BOD approval

2. if too many assets it may cost too much to move all the assets over

c. merger

i. benefits:

1. get full control over Target

ii. cons

1. need BOD approval

2. need SH approval in certain situations

a. avoid Bidder SH approval with triangular merger

3. get Target’s liabilities

d. triangular merger

i. benefits

1. get Target as wholly owned sub – useful if Target has intellectual property rights and other things that are difficult to transfer to Bidder

2. get protection of corp veil from Target’s liabilities as long as Target is properly run

ii. cons

1. get all of Target’s liabilities

2. requires Target SH vote – deal with dissenting SHs

3. must pay to form New Co.

e. stock purchase

i. benefits: no BOD approval

ii. cons: not guaranteed 100% of SH will sell ( creates minority SHs; if corp is small, difficult to get info to SH b/c no Williams Act disclosure; entire fairness in appraisal proceedings
IV. Issues Surrounding Appraisal Rights

a. Procedural requirements
i. File notice of intent to dissent

1. policy: tells mgmt that they should reorganize the deal b/c there are dissenters; tells other side (Bidder) that they will have to pay off some dissenters

ii. vote against the deal
iii. file notice and make demand for appraisal

b. What is fair value?

i. Courts now allow all modern methods of valuation – discounted cash flow (Weinberger – two step deal: 1) acquire controlling interest, 2) cash out minority; issue was whether price paid to minority was fair value; since the vote approving the deal was tainted court applied entire fairness instead of BJR; under entire fairness, court held no fair dealing b/c feasibility study showing higher price was not considered in vote; fair price remanded to allow for more valuation methods)
1. when determining fair price: create independent negotiating committee to come up with feasibility study and have this committee vote on the price to be paid

2. new valuation factors: market value, asset value, dividends, earning prospects, nature of enterprise

ii. Delaware court discourages unfair dealing of trying to avoid paying fair price to minority SH (Rabkin – B entered 2 step deal to buy control and then cash out minority; there was subsequent acquisition provision tying step 2 to $25 if done within 1 year; B started to talk about cashing out minority within the year but actually cashed out after 1 year; court held this was not fair dealing b/c it was an intent to gain a benefit at the expense of the minority SH)
iii. Value the business using the future plans that have been put in motion (Technicolor – suit filed around fair value of shares during cash out merger; there were plans in place to sell assets of T post-deal that would raise value of T; court held that these plans should be used in the valuation even though not completed b/c it was the operative reality of the deal)
iv. Ok to bring in corporate opportunity and other issues affecting value of business into an appraisal proceeding (Cavalier Oil – plaintiff brought in corporate opportunity issue to appraisal proceeding which changed value of company; court held this was fair b/c there was no more standing to bring derivative suit b/c corp didn’t exist anymore)

V. Scope of Successor Liability
a. Del 259 – successor is entitled to all rights/pref/priv of Target

b. Merger
i. A merger will cause a transfer of assets by operation of law – include a non-transferability clause and change of control clause to limit a successor’s use of assets
1. PPG – PPG and Perm enter into licensing agreement where both get licensing rights from the other; Perm gets rights from PPG that are non-transferable and there is change of control clause; Guardian merges with Perm and begins using PPG’s patents and PPG sues; court held that even though there was a merger, there was a transfer [“by operation of law”] of the licensing rights, but the licenses were non-transferable; thus Guardian does not get to use the licenses
a. In a merger, there is a transfer by operation of law; so if a bidder gets target’s non-transferable assets via a merger, this violates the non-transferability clause and the asset terminates
b. Court also looks to intent of the parties – the parties intended that only Perm would get to use the licenses

c. Good practice: include the change of control clause b/c this will ensure that only the party you negotiate with will get the benefit of the trx

ii. The language of the contract will control the court’s interpretation of the protections afforded the successors
1. Mesa – Mesa and Phillips each bidding for GAO; standstill agreement says Phillips will get GAO, and Mesa will backoff for a fee and not bid for GAO for 5 years; then Phillips acquires GAO and Mesa tries to buy Phillips; Phillips claims they were transferred protection of Standstill Agreement; court holds that protection does not pass to Phillips because the language of the standstill agreement does not evince an intent do afford Phillips this protection
c. Change of control clauses will help avoid problems created by transferring ownership through sale of control rather than assignment (non-transferability clause will cover the assignment)
i. Branmar – Landlord is the shopping center and Theater Co. is the tenant; Theater Co. is wholly controlled by Rappaports; Schwartz wanted the lease and asked Rappaport’s for an assignment of the lease, but this would violate clause 12 which required LL approval; Rappaport’s sold their wholly owned interest in Theater Co. to Schwartz – so Theater Co. is the same tenant, but it is controlled by Schwartz; LL sued claiming this was an assignment; court held it was not an assignment, it was just the sale of a corporation
1. Practice tip: LL should have included a change of control clause like in PPG
2. Also, when drafting a non-assignment clause, include all the deal structures that produce the same affect as an assignment
d. Asset Acquisitions

i. If Bidder assumes some of Target’s liabilities, it will want to pay less in the overall trx by the amount of the assumed liability – creditors will go after bidder for the liabilities it assumes

ii. If Bidder only buys assets, then Target is left with cash and liabilities – Target will start an orderly dissolution

1. T files articles of dissolution

2. T gives notice to creditors

3. T pays liabilities with cash obtained from asset sale

4. T makes liquidating distribution with remaining cash; T’s shares are cancelled
e. Contract Creditors
i. Bud Antle – BB owed BA 150K on a credit line; Eastern wanted to buy BB and “test-drove” the company for 6 months to see what it was like; they had separate bank accounts and made separate purchases that were invoiced to Eastern; they decided not to buy BB; BA sued Eastern to collect the debt BB owed BA…
1. 4 theories of liability in asset purchase deals – these are exceptions to successor liability that will find the successor liability: 

a. B agrees to accept the liability

b. de facto merger – use this when there is no statutory merger

c. mere continuation

d. fraudulent transaction
2. claimed de facto merger b/w Eastern and BB – court found no de facto merger b/c there was no continuity in the stock of the Bidder where Bidder would have bought Target’s assets for Bidder stock

3. claimed Eastern was “mere continuation” of BB – only satisfied where there is continuation of corporate entity by having same directors, officers, and SHs; no “mere continuation” b/c none of BB’s people began working for Eastern

4. court decided this correctly b/c if BA was allowed to collect from Eastern then BA would get windfall; BA should have collected its debts sooner instead of waiting for them to grow so high
f. Tort Creditors

i. Ruiz – company made equipment that hurt plaintiff; then company sold its assets (via sale of assets, not merger) to Blentech; plaintiff claims that Blentech assumed the strict liability from the defective equipment; court held that Illinois tort law applied and thus there is no “product line” exceptionthere is no recovery; Blentech gets a windfall b/c no one can recover from the tort claims
1. long-tail claimants – these are claimants that arise after a company has dissolved – only an issue in asset sales when you leave assets and liabilities in the Target – the issue is from whom should long-tail claimant recover?

2. GR (Ill.): when bidder acquires assets of target, bidder does not assume seller’s tort claims unless: 1) express agreement; 2) de facto merger; 3) mere continuation; 4) fraud

3. long-tail claimants arise in asset sale b/c in this deal structure Blentech can pick and choose which liabilities it wants – so it can disclaim long-tail claims
4. would not arise in merger b/c Blentech would definitely assume the liability

VI. FEDERAL SECURITIES LAWS

a. 3 ways to get control of a board

i. Negotiated transaction

ii. Proxy fight

1. the point is to fight for control of the BOD

2. the guy who initiates the fight (i.e Icahn) wants a voice on the BOD

3. ironically, the BOD nominee will not be ale to share info with the guy b/c the director’s duty goes to the corp

4. free-riding anomaly – if Icahn’s nominee works, and stock price goes up, then all other SHs got a free ride on Icahn’s coattails
5. this is generally a cheaper way of gaining control of the BOD

6. triggers proxy rules – since this is about nominating board members, need SH vote; in a reporting corp, proxy rules are triggered to solicit SH vote

7. materiality – Basic v. Levinson – 

a. GR: information a reasonable investor would consider important in making a financial decision

b. If info is inherently speculative: balance magnitude of event with probability of event occurring

c. Corp has no duty to speak; but if it chooses to speak, then it better tell the truth; if it doesn’t want to, then say “no comment”

d. If corp lies, then NYSE will suspend trading their shares ( then SH get pissed and file a derivative action
iii. Tender offer – 
1. Williams
 Act – is its purpose to provide adequate disclosure to SHs or to level the playing field?

a. Generally, Williams Act is a disclosure statute

2. 2-step trx was very common before Williams Act – Bidder would 1) pay a control premium via tender offer in the first step and 2) cash out minority with less favorable terms in the second step, like using junk bonds

a. This created stampede effect and was inherently coercive

b. Reforms created to mitigate the coercive effect

3. 2 main questions for analysis: 1) does bidder have to file a 13D or 13G?; 2) was tender offer made?

4. issue 1: does bidder have to file 13D or 13G?

a. question 1: was 5% of equity stock acquired in Target corp?

b. question 2: was intent of acquisition to gain “control” in Target?

i. What is control? – it is the desire to influence management and policies of the Target company (Chromalloy – court found control where Bidder wanted 3 BOD seats, a 20% stake in Target, and obtained an IB firm opinion)
c. Question 3: either file a Sch.13D or Sch. 13G

i. If control is desired, file a 13D

1. Must file within 10 days of acquiring 5% position

2. only applies to equity securities of a reporting corp

3. disclose this info:

a. indicate purpose of acquisition

b. how were funds obtained

c. who is acquirer

d. what are their plans

e. if any material changes, then must file amendment

ii. If control not desired, file a 13G

1. File within 45 days of year end

2. Requires little disclosure but include disclaimer that shares not acquired for control purposes

iii. Once 5% is acquired, 13G/13D is automatically triggered – no need to acquire any more stock (GAF – GAF merged with Ruberoid but there was bad blood afterwards; Milstein got preferred stock and tried to buy more stock, get his nominees on the BOD; filed derivative suit against GAF; GAF filed claim against Milstein for not filing a 13D b/c his family collectively owned more than 10%; court held that they should have filed a 13D and they didn’t need to acquire additional shares above the 10% before filing)
d. Question 4: remedy for failure to file a 13G/13D

i. The remedy is just to make the appropriate filing asap (Rondeau – Rondeau starting buying shares of Mosinee but didn’t file a 13D when he bought more than 5%; SEC sent him a letter telling him to file so he filed; he was sued for violation of 13D; court held since he filed, there was no damage – so the remedy is just filing the 13D)

ii. Over disclosure issue – need to balance issuer’s interests of limiting disclosure with SH interests of needing disclosure

iii. If damage suffered b/c plaintiff bought stock before the filing, then plaintiff can sue under 10b5 – but proving scienter will be hard

5. issue 2: whether a tender offer was made?

a. Question 1: was a tender offer made?
i. Stock repurchase by issuer is not a tender offer - Carter Hawley Hale – Limited was trying to acquire stock of CHH; CHH implemented a stock buyback plan to reduce cash on balance sheet; Limited walked away from deal but SEC sues CHH claiming the stock repurchase was a self-tender under 13e4 which has more disclosure requirements, but CHH contends that it was a stock repurchase under 13e1 which has less disclosure requirements; court held under Wellman factors that it was a stock repurchase – Wellman factors will help determine if it was a tender offer (13e4): 

1. active and widespread solicitation of public SHs

a. not satisfied

2. solicitation made for a substantial percentage of issuer’s stock

3. offer to purchase made at premium over market price

a. a premium will exist when a target makes an offer for its shares in response to a 3rd party offeror, but the higher price will be due to the 3rd party offeror, not the target company attaching a premium – this will be caused by market dynamics forcing the stock price up when a 3rd party makes an offer

b. to count this as a premium ignores market dynamics and the free market – so this will not be counted as a premium
4. terms of the offer are firm, not negotiable

a. not satisfied

5. offer contingent on tendering a fixed number of shares

a. not satisfied

6. offer open for a limited period of time

a. not satisfied – the offer was open for more than a limited time
7. offeree pressured to sell his stock

a. no coercion by CHH – the coercion was created by market forces

8. public announcement of purchase program precedes rapid accumulation of large amount of stock
a. this was satisfied b/c CHH re-purchased over 50% of its shares following the announcement

9. conclusion: so where 7/8 Wellman factors were not satisfied, the repurchase was not a self-tender – it was a stock repurchase under 13e1, and required minimal disclosure

ii. Private market purchasers on national exchanges are not tender offers (Hanson – Hanson made failed tender offer to SCM, who found white knight in Merrill Lynch; so Hanson made private purchases of 25% of SCM; SCM sues claiming it is a tender offer; court held it’s not a tender offer b/c Wellman factors aren’t satisfied; also under Ralston, purchasers aren’t in need of protections of Williams Act b/c they are sophisticated; also no de facto continuation of tender offer b/c this was just a private purchase that the securities laws don’t regulate)
b. Question 2: if tender offer made under, triggers 13e4, and triggers 14d
i. Bidder must:

1. make disclosures (13e-4)

2. keep offer open for 20 business days (14e-1)
3. file a Sch TO – provide disclosure (14d-2)
4. if Bidder increases offering price after shares tendered, must give tendered shares the higher price retroactively (14d-10)
5. if oversubscribed, Bidder must prorate the shares it takes so Bidder takes fewer of everyone’s shares

ii. Target must:

1. within 10 business days of the offer being effective, file a Sch 14D9 recommending to their SHs whether to accept the bid or reject it or describe why they can’t decide (14e-2)
c. Question 3: if it’s a repurchase, and not a tender offer, then triggers 13e1

i. Before repurchasing its shares, target must:

1. file disclosure with SEC:

a. what will happen to repurchased securities

b. source of funds

c. purpose of repurchase

d. names of people from whom securities will be repurchased

b. state anti-takeover 
i. Del 203 – corporation can’t engage in business combination with interested stockholder (owner of >= 15%) for 3 years following the time the person became an interested stockholder unless:
1. incumbent BOD approves the combination or the person becoming an interested stockholder; or

2. interested stockholder acquires 85% of outstanding stock; or

3. 2/3 approval of SH approval, excluding interested stockholder, and new BOD approval
4. exceptions:

a. corp elected not to be governed by this section

ii. Edgar v. MITE – MITE (Bidder) made tender offer for Chicago Rivet (Target); Target went to state court to enforce the state anti-takeover statute – required takeover offers to be registered 20 days before effective date with Secretary of State who could hold hearings; Bidder went to federal court to claim the state statute is unconstitutional under Supremacy and Commerce clause; 

1. no majority opinion on Supremacy/pre-emption – plurality holds that state law is pre-empted under conflict pre-emption b/c the state law frustrates Williams Act:

a. intended to create level playing field, not benefit one side over another

b. SHs are supposed to exercise judgment provided info; but state law gives this power to Secretary of State

2. majority decides Commerce clause trumps state law

a. the state law directly regulated tender offers in I/C, instead of indirectly, because it disincentivized Bidders to make tender offers for in-state companies and so out-of-state Target SHs would not receive tender offers
b. burden on I/C outweighs state interest – protect investors and internal affairs; but burden is higher b/c the Williams Act already protects SHs so don’t need the state law and internal affairs doesn’t matter in tender offers b/c Target corp is not a party to the trx

iii. CTS v. Dynamics – upheld: within 50 days SH can vote on whether control person’s shares have voting rights; challenged under Supremacy and Commerce clauses
1. Supremacy – court upheld state statute

a. Argument is that it frustrates the Williams Act b/c since the SH vote will occur in 50 days, no reasonable person would buy shares without knowing if those shares had voting rights; so it delays the tender offer by 50 days, which is longer than the 20 day limit by the Williams act

b. Court rejected this argument b/c the 50 day period is still within the 20-60 day period allowed by the Williams Act; also Bidder can make a tender offer conditional on the SH vote
2. Commerce – court upheld state statute

a. There is higher state interest b/c this law protects only in-state corporations and only to corps that have a substantial number of in-state SHs

iv. Amanda Acquisitions – upheld: no business combos for 3 years;  the state anti-takeover statute was a business combination statute that said that an interested person (person who owns 10% of stock of Target) cannot enter into a merger or acquisition of 5% of assets for 3 years, unless Target BOD approval is first obtained; challenged under Supremacy and Commerce clauses
1. Supremacy – court upheld state statute
a. Williams Act intended to give SHs adequate disclosure and state statute does not prohibit this

2. Commerce – court upheld state statute

a. State statute is neutral b/w inter and intra state commerce; does not regulate SHs ability to sell, only regulates internal affairs of in-state corps

VII. FIDUCIARY DUTY

a. Business judgment rule standard – presumption that BOD acts in good faith and their decisions are valid in light of their business judgment, unless there is a showing of fraud, illegality, or self-dealing
i. Smith v. Van Gorkom – this is the main case for fiduciary duty law 

1. Facts: Trans Union (Van Gorkom’s corp) was a railcar leasing company that did very well, but needed more taxable income to offset tax credits; they began acquiring lots of companies but VG tried to get other options including LBO by mgmt; officers came up with $50-$60 for the corp, and VG thought $55 for his shares would be good but didn’t want an LBO by mgmt; he was close to retirement (which suggests he was acting in his own interest to cash out his shares); VG approached takeover specialist and proposed $55 per share without consulting BOD; VG ran feasibility study which showed that $55 per share would not leave much money left in the company but he proposed it to Bidder anyway and Bidder decided to move forward; VG presented to his BOD, most of whom rejected the offer; BOD composed of CEOs and a business school dean, but no financial guys; offer had to be accepted by the next day; BOD accepted the offer after 2 hours; Senior Mgmt was pissed so amendments were drawn up and quickly executed without really knowing what was in the amendments
2. Court held that directors breached fiduciary duty owed to corporation ( no BJR

3. Big points: 

a. existence of a premium is not dispositive of highest value b/c you’ll never know how high a premium should be

b. do not require fairness opinions from IB, but it is recommended

b. Use of defensive tactics to thwart tender offers – each defensive measure must be evaluated in light of the director’s fiduciary duties – the question is whether to use the Unocal or the Revlon standard to evaluate it
i. Repurchase of acquired shares at control premium - Cheff v. Mathes – before Unocal – court upheld mgmt’s defensive tactic

1. Maremont began buying large block of Cheff stock, so Cheff mgmt decided to buy the stock back at a control premium; in order to do so they needed lots of financing and leveraged the balance sheet; plaintiff SH sues to rescind the trx and collect damages; 

2. court held that since mgmt reasonably perceived a threat to the corporation, they acted in good faith by buying back the stock; the control premium is reasonable b/c it’s well accepted to pay a premium to acquire control
ii. negotiate friendly tender offer - Schreiber v. Burlington

1. Burlington made tender offer for El Paso; then Burlington negotiated with El Paso and rescinded the first tender offer and made a second tender offer for a reduced number of shares; SHs who tendered in the first offer got less money and sued claiming the tender offer was manipulative

2. court finds no manipulation b/c manipulation requires non-disclosure or misrepresentation or fraud as to a material fact ( so plaintiff’s claim fails

iii. termination fee – treat this as liquidated damages (Brazen – fully negotiated deal b/w Nynex and Bell Atlantic; issue was whether the $550M term fee was valid or did it coerce SHs into voting for the merger; court upholds the term fee as liquidated damages and not coercive: liquidated damages are ok when: 1. uncertain how to calculate damages; 2. liquidated damages must be reasonable; prong 1 – uncertain what the loss is b/c if the term fee is paid, then other bids will be lost and we don’t know what those bids would have been; prong 2 – reasonable b/c amount is fixed; amount is small % of total deal and assets; these fees are necessary to make these deals happen; Target can always fall back on fiduciary duties as another check on the Bidder)

iv. ***exchange offer of debt for equity - Unocal – Mesa owned 13% of Unocal and made a tender offer for 37% to gain control at $54; due diligence showed this was low offer so they rejected; also Mesa would use 2-step trx and use junk bond financing on 2nd step; Unocal came up with defensive tactic of exchange offer exchanging debt valued at $72 for its own common stock but to the exclusion of Mesa; 
1. does BOD have authority to make exchange offer? YES
a. Del 160a – gives BOD authority to deal in its own stock

b. Duty to protect corporate enterprise – so even though this is tender offer to SHs, BOD is given a seat the table
2. standard of review?

a. Since there is risk of entrenchment motive, can’t use BJR

b. Conflict of interest b/c BOD could participate in the exchange offer

c. Standard
 of review used:

i. First, there must be a reasonable inquiry and reasonable threat (show this through good faith and reasonable inquiry – consider all constituencies)
ii. Second, the response must be proportionate to the threat (consider all constituencies)
1. preclusive – are the SHs precluded from receiving a higher bid?

2. coercive – is the SH vote coercive such that SHs have no real choice

iii. If Unocal satisfied, then grant BJR

iv. If Unocal not satisfied, then use entire fairness (but this is not clear)
d. Court held that the threat was reasonable b/c the 2-step trx would create a stampede effect b/c it was coercive and those who didn’t tender would get stuck with junk bonds; also the tender offer was low-balled based on the due diligence performed
e. Exchange offer was reasonable b/c it was proportionate to the threat posed – excluding Mesa was reasonable b/c if they were included, it would have defeated the entire purpose of the exchange offer

f. The director’s participation in the exchange offer does not rise to level of disqualifying interest

3. apply the Unocal test when the BOD uses defensive tactics against a hostile tender offer b/c there is always a risk the BOD is acting out of the entrenchment motive ( see Poison Pill

4. Rule 14D-10 – requires that a higher tender offer price be offered to all SHs regardless of when they tendered
5. Omnicare – added the draconian inquiry

a. NCS entered into negotiations with Genesis for buy out, and Omnicare made an offer also; NCS entered into agreement with Genesis with conditions of force the vote, voting provisions, and no fiduciary-out clause; court said NO REVLON duties b/c the company is not up for auction and this is not sale of control; 
b. UNOCAL DUTIES TRIGGERED b/c of the entrenchment motive; court found there was a reasonable threat of losing the Genesis bid but the response was not proportionate b/c since it lacked a fiduciary out clause, it was preclusive and coercive;   preclusive b/c the SH vote is guaranteed so other bidders are precluded from making higher offers and coercive b/c the SH vote is just a formality b/c the merger is guaranteed approval; without fiduciary out clause, BOD could not adequately protect the minority SHs whose only protection are fiduciary duties
v. Poison pill – designed to force the Bidder to come to Target BOD
1. Moran v. Household – there was no bidder, Household BOD made the pill as a preventive measure; the pill was issued by announcing a 30% tender offer but redeemable at 50 cents, and once a 20% position was obtained, the pill gave the rights holder the flip-over right to purchase 1/100 of a share of preferred stock for $100 and non-redeemable; if the rights holder didn’t buy preferred stock, and a merger occurred, the rights holder could purchase $200 of stock in the surviving corp for $100 (this is the poison); plaintiffs challenged the pill as invalid and as a breach of fiduciary duty

a. is the pill valid? YES
i. Del 157 gives BOD power to deal in its own stock

ii. The pill works on blank check preferred stock that is authorized but unissued

iii. The right granted through the pill is a separate security from the common stock
b. Does the pill usurp SHS right to get tender offers? NO

i. Doesn’t usurp all tender offers, just this particular type

c. Does the pill breach fiduciary duty?  NO

i. Use Unocal standard b/c of risk of entrenchment motive

1. threat – there is a potential threat of coercive 2-step trx; the LBO talks never progressed beyond initial discussions (so threat does not have to be actual, just a potential threat in the market)

2. proportionate response – the pill was a proportionate response b/c of the redemption feature
d. other points:

i. redemption gives the Target BOD some bargaining leverage to eliminate the pill in order to get Bidder BOD to negotiate

ii. the pill is designed with one part that is “out of the money” and the second part which is the poison

iii. once triggered, the pill’s rights are a separate security like a warrant or option

e. how does pill work
i. since the pill is a defensive strategy for target, there is a risk that Target BOD is implementing the pill for entrenchment purposes – thus all pills are subject to the Unocal standard

ii. usually starts as a dividend of the right – this gives you the right to buy something that will never be bought (i.e. a share for $10,000)
iii. usually is a Note Purchase or a Stock Purchase plan

iv. redemption is used as bargaining leverage to get Bidder to negotiate

v. if Target is waiving the pill at Bidder’s request to start negotiations, Target must do so responsibly – triggers BJR

vi. structure of the pill

1. flip-in – when flip-in event occurs, then right holder (Target SH) has the right to buy stock in Target at a discount

a. prevents the Bidder from being the 800 lb. gorilla in the boardroom b/c all other SHs will be able to cheaply raise their own positions

b. subject to Unocal – 

i. good faith and reasonable threat

ii. proportionate response – only disproportionate structure would be lowering the triggering event to below 5% ( the guy may not be a threat and frustrates the Williams Act 13D

2. flip-over – when flip-over event occurs, then right holder (Target SH) has the right to buy stock in Bidder/surviving corp at a discount

a. this will dilute Bidder’s position in the surviving corp

b. subject to Unocal standard

i. good faith and threat

ii. proportionate

c. Revlon duties - 
i. What is the duty?

1. it is the duty to maximize the return for the equity SHs instead of trying to keep the company independent

ii. Triggers for Revlon duties
1. inevitable that company will be sold

a. Revlon – Pantry was determined bidder and continuously increased its bid; Forstmann, as white knight, made offer that had lockup, no-shop, break up fee, required acceptance by midnight, and resulted in break up of Revlon; Pantry sues to enjoin the Forstmann deal; the court analyzed the defensive tactics under Unocal, but determined that the lock-up option, which ended the auction process b/c it precluded bidders from making higher offers to the SHs, violated the director’s Revlon duties b/c it favored noteholders over the SHs; it should have benefitted SHs when it was obvious the company would be sold
2. in response to bidder’s offer, target abandons long-term plan for a short-term solution involving breakup of company

a. Time Warner – Time and Warner enter into favorable merger that is well received by market; Paramount makes a topping bid with $50 premium for Time that is rejected as inadequate; in response to Paramount, Time changed its deal to a cash offer for 51% and back-end merger for the remaining 49% and took $10B of debt to finance the deal; court held that NO REVLON DUTIES implicated b/c changing the plan was a strategic move and did not put company up for auction; also not a sale of control b/c the surviving corp would be owned by a number of SHs; Time would survive the deal and control the surviving company so it did not involve a breakup of Time; court applied Unocal and found reasonable threat and proportionate response b/c the response was the same trx in an altered form
3. sale of control – where control of company is sold into the hands of a single majority SH
a. QVC – Paramount entered into deal with Viacom where Viacom would survive; QVC made bid for Paramount and bidding war ensued; Paramount chose Viacom and their deal had protections of a no-shop, term fee, and stock-option agreement; court held that REVLON DUTIES APPLIED b/c this was a sale of control of Paramount to Viacom because the majority SHs of Paramount would become minority owners of Viacom and Paramount would be controlled by one SH; does not require a break-up of company; court held that directors breached their Revlon duties b/c QVC’s offer presented a better deal for the SHs and the BOD needed to at least consider it; the no-shop clause precluded bidders the BOD from finding higher bidders and the term fee discouraged higher bidders from making bids.
�If SH vote eliminated under 11.04g or 251f, but there are not enough authorized shares, does the SH vote in the proxy rules allow granting appraisal rights?  I thought appraisal rights triggered by SH vote under 11.04


�Will this trigger an appraisal right? NO b/c the 13.02a3 only applies to a disposition of assets that required a SH vote; Bidder did not dispose of assets, so this provision will not apply to him


�As far as securities laws, know Williams Act, proxy statement, r/s when stock is issued





Important rules on p. 365


�If the Unocal standard is met, do we then just grant the BOD business judgment?  YES 
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