Mergers & Acquisitions Outline 
Deal Flow—

1. Start of Negotiations—

a. Potential acquisition candidate identified (usually by a financial advisor or an investment banking firm, but sometimes Bidder management seeks out a Target on its own)

b. Bidders are either strategic buyers or financial buyers
i. Strategic( buyer wants benefit from combining two companies together

1. Sometimes this means going after a company’s crown jewel 

ii. Financial( buy company for profit 

2. The Role of Financial Advisors—

a. Financial and legal advisors are brought in two assist w/ two questions that always exist—

i. How deal should be structured? AND

ii. How much/what kind of acquisition consideration should Bidder pay to acquire Target?
b. Bidder has to value Target and Target has to value Target
i. Sometimes Bidder requests info from Target to help w/ this process—
1. Bidder and Target will agree to confidentiality agreements to protect the other corporation from misusing the information they share with one another to assist in the valuation process; this agreement is commonly referred to as a NDA or non-disclosure agreement 
2. If there is a NDA, then the official comment when asked if merger in the works is “no comment”
3. However, fiduciary duty to shareholders—sometimes companies issue press release to protect themselves (like Pfizer-Pharmacia deal)
ii. Outside financial advisors are also often brought in to help Bidder and Target come to an agreeable price 
iii. Venture Capital or Private Equity Investors usually want to invest their capital for 3-7 yrs and will consider exit strategy as part of overall investment decision

1. Typically considered exit strategy is the sale of the business to another co

2. Goal is to get return of investment and a certain rate of return on investment 

3. Use of Non-cash Consideration to Finance the Purchase Price—
a. If Bidder offers to purchase Target in exchange for shares of Bidder stock, then this results in new questions for Target—

i. What is Bidder worth?  Along with the old question of what Target is worth

ii. Now, making Target value Bidder, Bidder will have to provide info to Target shareholders as to Bidder’s business and its plans for the future after acquiring Target

iii. Bidder will pay a premium to Target shareholders (meaning some amount over what the stock is currently trading at in the market)
1. Bidder’s usually seek out Target’s that are undervalued in the market place to be able to afford to pay this premium

4. Due diligence—
a. Information is gathered and analyzed by both parties to a deal  
5. Board Approval of an Acquisition—
a. In case of most acquisitions, BOD approval of both Bidder and Target will be required for a transaction to proceed

b. Tension b/w BOD who is responsible for managing the corporation, and corporate officers who actually implement policies and decisions
i. What authority does a CEO have to make a deal; when does he have to go to the BOD?

1. CEO may enter into contracts that are binding on the corporation so long as they are in the ordinary course of business 

c. When does BOD need shareholder approval for decisions to comply w/ their fiduciary duties?  

i. Whenever a decision is material or a fundamental change or if mandated by statute or AOI (then decision does not just get the BJR; BOD needs to seek shareholder approval)
6. Shareholder Approval—
a. Is shareholder approval required?

b. If so there will be considerable delay associated w/ giving notice to shareholders and then conducting the shareholder meeting 

c. If company is publicly traded, then further delay will result from company preparing and disseminating disclosure required by federal proxy rules

7. Regulatory Approval of an Acquisition—
a. Statute or the parties’ contract may require regulatory approval of the deal

b. Usually clearance from anti-trust regulators is necessary

c. If corporation in particular industry (i.e. banking, airline, etc) then special regulations probably apply and need to approve the acquisition as well

d. Regulatory agencies are in place to make sure that the people whose interests are not represented at the bargaining table get protected; i.e. consumers 

8. Closing on the Acquisition—
a. Date for closing usually agreed to

b. Bidder pays the agreed upon acquisition consideration and Target surrenders control of its business operations, etc

c. Target will continue to run its own operations until the deal closes 

d. Often times the merger plan will include certain conditions that must be satisfied in order for the deal to close (conditions to closing)
Deal Structures
Direct Merger
1. Mechanics of this deal structure—

a. Target merged into Bidder; Target will cease to exist as separate entity when transaction closed

i. Bidder is the surviving corporation

ii. Target is the disappearing corporation

b. Target shareholders will receive Bidder stock for Target shares, leaving the former target shareholders as shareholders of Bidder (pooling the equity)
c. Surviving corporation succeeds in law to all the rights and liabilities of both Bidder and Target

i. Pooling assets and liabilities of two companies together (DEL § 259; MBCA § 11.07)
d. BOD Approval, Shareholder Approval and Appraisal Rights—see statutes 

e. Abandonment of merger—if merger agreement specifically reserves abandonment power to the BOD, then the BOD can abandon a merger at any point before SOS filing, even if merger already approved by shareholders (DEL § 251; MBCA § 11.08) 

2. Benefits of this deal structure—

a. Save transaction costs b/c all assets of Target do not have to be separately transferred to Bidder 
b. If merger is for cash, BOD has authority to issue debt by selling bonds and raise capital to avoid shareholder vote

i. Shareholder remedy—sue BOD for breach of fiduciary duty of care

1. Damages for money lost by drop in stock price

a. This is a derivative action brought by shareholders—so money won belongs to the corp and will get distributed to all of the shareholders

b. BOD defends against this by arguing BJR

2. Bidder shareholder doesn’t get appraisal remedy b/c shareholder knew how many shares outstanding and that Bidder BOD has authority to issue debt, but Bidder shareholder can sell shares or try to modify the AOI and the default rule 

Short-Form Merger
1. Mechanics—

a. If Parent owns 90% or more of subsidiary co, then parent and sub can do a short-form merger using stock or cash

b. Parent has a fiduciary duty to the minority shareholders in the subsidiary

i. Parent will be subject to entire fairness test from Weinberger (parent obligated to deal fairly and pay fair price to the minority shareholders)

c. Upstream Merger( sub merges into parent

d. Downstream Merger( parent merges into sub 

2. Federal United v. Havender (Del)—Counsel for parent co decided to do a downstream merger of Federal United into its newly created sub; Parent had dividend overhangs and was unable to attract new investors; Sub would issue new common stock for shareholders and the old preferred stock would be changed into a stock carrying a lower dividend

a. Why doesn’t sub become successor to these liabilities? Preferred stockholder is not a creditor; no legal right to compel payment of the dividend unless and until the BOD declares to pay the dividend; rights senior to common shareholders, but don’t count as debt

b. Parent really doing a re-capitalization of its financial structure, which could’ve been done by an AOI amendment but that would require shareholder approval

i. Default Rule under Del and MBCA( the class of shares whose rights, preferences, and privileges will change, will get a right to vote as a class 
c. Preferred shareholders of parent claiming deprived of property rights w/out right to vote; п asking ct to exercise its equitable powers to look through the form of the transaction to its substance; says this is nothing more than changing the capital structure of the co (which is usually done by AOI amendment) and here they are changing it by using the merger statute
d. Ct denies doing this b/c the doctrine of independent legal significance, aka equal dignity rule
e.  “Equal Dignity Rule”( if statute authorizes something then the Ct is there to enforce what the statute authorizes; not the Ct’s job to look through the form of the transaction to the substance to invoke protections that the legislature did not see fit to engage in 

i. Ct ok w/ this policy b/c the preferred shareholders were aware they didn’t have a veto power (or right to vote as a class in mergers); knew at time of investment that a merger was possible and if it happened, then the minority shareholders wouldn’t get a vote 
ii. Principle that drives Delaware law( on notice of default rule and if you do not like it then you need to move for an amendment of the AOI
Asset Purchases 
1. Mechanics—

a. Bidder co buys assets from Target co

i. Not a fundamental change for Bidder; BOD’s decision gets BJR

ii. For Target, it will depend on whether it is selling “all or substantially all” of its assets

b. Usually sale of assets contemplates 2nd step( voluntary dissolution and winding up of Target

i. In dissolution, proceeds from sale of Target’s assets are used to satisfy the claims of Target’s creditors and funds remaining are then liquidated and distributed to Target shareholders, w/ priority given to those w/ liquidation preference (aka preferred shares)

1. For specific MBCA and Del rules on dissolution see textbook, pages 222-23

ii. Bidder might contractually obligate Target to dissolve, especially if deal is for Bidder stock b/c do not want shell company holding stock—much easier to spread out stock to all Target’s shareholders (if sale for cash, then Bidder wont care if Target dissolves)

c. This deal structure was done traditionally when state law of either Bidder or Target would not allow merger (usually not allowing merger w/ foreign co)

2. Benefits of this deal structure—

a. Bidder can hand-pick what debts of Target co to assume

i. Target continues to be obligated on all liabilities not specifically transferred to Bidder 
3. Gimbel v. The Signal Companies—Signal is selling off the assets of one of its sub’s to Buyer, Burmah; parent will bring all the shares of the sub and transfer it to Buyer; Signal is putting some assets into sub and incorporating sub so then, for closing, all have to do is take one stock certificate to buyer
a. Shareholder of Signal suing in class action, arguing deprived of voting rights under § 271
b. If п loses on the preliminary injunction, then the parties will sell the business and the remedy will change from an injunction to rescission or damages from the Target’s BOD
c. To get injunction( must have (1) substantial likelihood of success on the merits; and (2) demonstrate that will suffer irreparable harm if injunction not granted and that п’s need for protection outweighs any harm the Ct can reasonably expect to befall ∆’s if injunction granted 
i. Ct concludes both parties will suffer irreparable harm depending on outcome of this 
d. Does п have a right to vote?  Is Signal selling substantially all of its assets?

i. Ct says—“if the sale of assets is quantitatively vital to the operation of the corp and it is out of the ordinary and substantially affects the existence and purpose of the corp, then it is beyond the power of the BOD”
ii. Held( not sale of substantially all assets b/c Signal was diversifying co recently, these assets were not a substantial % of total assets, and these assets did not constitute a large % of the company’s earnings (% of sales is another factor that comes up in the next case)
4. Katz v. Bregman—this case, seller corp disposes of more assets than did Signal, but the assets being sold in this case were the only source of profit for a number of years

a. Ct held it is a sale of substantially all assets

i. Looked at the contribution to earnings and sales from these assets; on the last few years these assets represented a profit center and substantial growth for this company

Stock Acquisitions 
1. Mechanics—

a. Bidder co approaches target co shareholders individually and offers to buy stock directly from target co shareholders
i. Either for cash or for Bidder stock (stock exchange offer)

b. Stock purchase agreement made directly b/w bidder and target shareholder
i. Bidder usually will condition the stock purchase on its ability to get a sufficient number of Target’s shareholders to accept the bid
c. Target and Bidder remain in tact; Target will be a wholly-owned sub of Bidder

d. This is not a fundamental change for Bidder

2. Benefits of deal structure—

a. Creditors of Target can only get to Bidder if they can pierce the corporate veil
b. Target remains in place w/ all of its assets available to satisfy its creditors 

c. Since Target is not a party to the transaction, Target’s BOD is not required to approve it
Triangular Mergers
1. Mechanics of the deal structure—

a. Bidder creates a new, wholly-owned sub (New Co)( All of New Co’s stock is issued to Bidder at New Co’s 1st BOD mtg (New Co’s BOD controlled by Bidder)( Bidder transfers the acquisition consideration to New Co in exchange for New Co’s stock( New Co now has what it needs to acquire Target (usually Bidder’s stock or cash)( New Co acquires Target

b. Bidder and Target are the real parties in interest, even though New co and Target are the parties to the merger

i. Parent will sign the agreement b/c Target wants to make sure Bidder is on the hook for the deal (Bidder is providing the acquisition consideration for the transaction, initiated the transaction, and is the real party in interest)

ii. Bidder is on the hook vis a via a breach of contract claim

c. Forward Triangular Merger( New Co survives and Target Co disappears by op of law

d. Reverse Triangular Merger( Target survives and New Co disappears by operation of law

2. Benefits of deal structure—

a. Bidder shields its assets from the business debts of Target
b. Bidder avoids the transaction costs associated w/ an asset purchase deal
c. Bidder doesn’t need to obtain shareholder approval for the transaction

i. This avoids cost and delay of obtaining shareholder vote 

d. No appraisal rights for dissenting shareholders of Bidder
The Binding Share Exchange

1. Mechanics—

a. Bidder co obtains ownership of all of Target’s shares in exchange for either cash or shares of Bidder; BOD and shareholder approval governed by MBCA § 11.04

i. This is allowed in MBCA, but not in Del

1. What do you do in Del then?  A reverse triangular merger; Del believes you can get to the same result w/out too much transaction costs by doing the reverse triangular merger and if it is not broke then why fix it 

b. In a binding share exchange, can NOT amend the AOI; but can in a direct merger
De Facto Merger Doctrine

1. Introduction

a. Shareholders sometimes bring cause of action, arguing that deal transaction is really a merger, even though the acquisition is structured in some other way

i. Shareholder asks ct to enjoin the acquisition until merger statute formalities complied w/

b. These cases result in de facto mergers (if ct looks through form to substance of acq) 
c. Applestein v. United Board & Carton Corp. (NJ)—United Corp is a publicly traded NJ corp; Epstein is sole shareholder of other party to the transaction (Interstate) and owns all of the outstanding shares of Interstate; at closing Epstein endorses outstanding stock cert’s of Interstate to United; Epstein will get controlling % of stock from United in exchange; after closing, Interstate will be a wholly-owned sub of United corp; then United will dissolve Interstate in a 2nd transaction; when the 2nd step dissolution takes place, Epstein will be a 40% owner of United and all old Interstate assets are pooled w/in United 
d. П argues this is a merger and not a stock purchase b/c United looks like the surviving corporation, but in fact Interstate is actually left mainly the same just now as United and Epstein will be in control of United once the 2nd step dissolution is complete
e. П stockholders are complaining b/c as stock purchase they don’t get appraisal rights and had higher voting requirement in AOI for merger, so by not doing transaction as a merger United just had to meet the lesser voting standards of NYSE 312

f.  Ct here exercises its equity powers and looks through the form and elevates the substance over the form; Ct decides this is a virtual merger b/c after the 2nd step it looks like a direct merger—pooled assets and liabilities of the two corporations and the equity ownership—and even though United is in place, Epstein is left in control of the business 
2. Hariton v. Arco Electronics, Inc. (Del)—Deal b/w Loral and Arco; at closing Arco will transfer all its assets and liabilities to Loral and will get shares of Loral class A common stock in return; then Arco is expressly obligated to dissolve

a. One of the shareholders of Arco is suing because this looks like a merger of Arco and Loral

b. What required of Loral?  Loral is bidder of asset purchase of Arco, seller
i. Loral BOD must approve and there is no shareholder approval required under Delaware law for asset purchase
ii. For Arco this will probably qualify as all or substantially all of its assets—thus, Arco needs a shareholder vote—but asset sale doesn’t trigger appraisal rights and  merger does
c. Delaware Ct does not allow for the de facto merger—follows the Equal Dignity Rule
a. Rauch v. RCA Corp. (Del)—Sub of General Electric merged into RCA (reverse triangular merger) leaving RCA as wholly-owned sub; shares of GE sub get cancelled; GE will get 100% of RCA shares 
b. П is a holder of cumulative, preferred stock of RCA; п bringing cause of action seeking the difference b/w the redemption price of preferred stock and what the merger agreement gives to preferred stock holders 
i. П is getting cash (shareholder of disappearing co), but RCA shares are publicly traded (so market-out) and since he is getting cash for all shares and not just fractional ones, appraisal rights restored, BUT п doesn’t want appraisal rights here, which suggests that the market price is probably close to the $40/share being offered (although the redemption said $100 per share)

c. Ct says that the merger wipes out the redemption right; this is not a transaction that redeems preferred stock, this is a merger; ct wont look at reverse triangular merger as a conversion (both things are governed by separate §’s in Del Code)
3. Pasternak v. Glazer (Del)—Zapata and Houlihan’s enter into a forward triangular merger (Zapata’s sub survives and has all of Houlihan’s assets and liabilities in it); Both co’s are Del co’s
a. Zapata shareholders don’t get a right to vote under the Del statute b/c they aren’t a constituent corp in the merger; but Zapata is publicly traded and its stock is being used as acquisition consideration, so under NYSE 312 the shareholders get a right to vote
b. П is a Zapata shareholder—he is suing b/c a supermajority vote is articulated under the AOI for a merger, but all that is needed for NYSE is a regular majority vote
c. Ct says the shareholders built into the charter the protections that the shareholders wanted; the language used in the AOI did not clearly cover triangular mergers vs regular mergers so the ct had to construe the ambiguity and enjoined the proposed merger 
Appraisal Rights—

1. Why did the law enact appraisal rights?
a. To protect the minority shareholders—balance competing interests b/w minority and the majority

b. Exercising right of appraisal gives you a payment for the exercise of your shares, dissenters want cash instead of shares in the new merged co—don’t want to be locked into an investment that do not agree with 

c. Shareholders want fair market for their shares

d. Corporations do not want to be held hostage from going forward with transaction

2. What do dissenters have to do if they object to the transaction and they lose the vote?

a. Never have an appraisal proceeding unless you lose the vote

b. Then have to follow certain mechanics to be able to demand payment in cash
i. Procedural aspects of appraisal remedy—

1. Most states have requirement that you provide the co w/ notice of an intent to demand appraisal remedy 

a. This must be filed prior to date where the shareholders will vote 

2. Then you must vote vs the transaction at the mtg (CA law must be a vote vs the transaction, failing to vote (abstaining) will not trigger the appraisal remedy; some sates however, allow you to abstain and still receive the appraisal remedy)

3. If lose vote, you must file another notice that you will be demanding your appraisal rights, which by statute is usually like 30 days (in CA it is 30 days) after receiving notice that you lost the vote at the shareholder meeting 

a. This notice is like a written demand for payment of dissenting shares

3. Transaction costs associated w/ exercising appraisal remedy—

a. Cost of hiring an expert for valuation of shares issue 

b. Cost of hiring counsel and filing the action to obtain an appraisal proceeding

c. Do not get money until you prevail, so shares are tied up and dissenters do not get any money

i. (1) Model Act reform—for shareholder who brings appraisal action, co must pay today what the co thinks is fair value for the shares, then you can go forward w/ what you think is a fair deal after that

ii. (2) If in state that says it is a dissenting shareholder who must absorb the costs (Del default rule) then the public policy at work here is that the legislature believes that dissenters exercising these rights are usually bring non-meritorious claims (so Delaware believes people bringing these suits are gold-diggers basically)

iii. (3) Shifting fee provision—burden on dissenter to bring the action, but if dissenters win then the co will pay the dissenting shareholder’s attorney fees and expenses 
4. How do you determine fair value for the dissenting shareholders who get their appraisal rights?

a. Judicially supervised appraisal proceeding if do not agree w/ the co on the value of the shares
i. Management asserts that the fair value is what they are getting in the transaction (otherwise the deal they are doing would not be fair—if they did not argue this then they would be conceding that they failed their management fiduciary duty obligations)
ii. Shareholder will argue it is a low-ball offer
iii. п’s valuation model from п’s expert will rely on one common valuation model (i.e. most popular is discounted-cash flow), but w/ this model you are req’d to make assumptions (i.e. what is earning potential going over time, and i.e. how much should you discount for risks connected w/ co) and ∆’s expert will come up with another valuation

1. What expert is right and what is true value?
a. Most trial cts will end up sending this issue to an independent person to look at the evidence and prepare a report for the judge to review and make a decision (people wonder how appropriate this is—have an independent come in vs just having the judge sort through it)
5. Determining Fair Value for Shares 
a. Cavalier—rejected idea of a minority discount; ∆ co argued who will want only 2% when we own 98%, so must discount value of those shares; ct said no, must pay fair value for shares
b. Weinberger v. UOP, Inc. (Del)—deal is ½  acquisition and ½ tender offer; Signal (bidder) became majority owner of target co, UOP; friendly takeover structured so some money goes to UOP shareholders and some goes into UOP; Signal buys UOP shares for $21/share; Signal owns a majority of stock and elects UOP’s BOD; later on Signal decides that it wants to acquire the remaining shares of UOP (eliminate the 49% of UOP they don’t own); Signal BOD decides to do a cash-out merger (create a sub for a forward triangular merger—UOP would be left in-tact as a wholly-owned sub of Signal w/out Signal assuming UOP’s assets and liabilities); all BOD must approve this; Signal BOD approved the price and UOP BOD did also; mainly CEO of UOP who said $21 sounds fair; his key concern was employees—concerned that they would be let go and that the employees would quit before all this happened when rumors of the merger circulated)
i. Conflict of interest presented; Signal owns 50.5% of UOP; temptation to make a low-ball offer to benefit Signal; but Signal owes a fiduciary duty to the minority shareholders of Target and to its own shareholders (for shareholders of Signal, trying to get lowest price possible, for minority of UOP need best price possible)
ii. Inherent conflict of interest is not a bar to doing this transaction—you just have to deal appropriately with it—standard of Entire Fairness (Signal has burden of proving by PPE, that the transaction satisfies fair dealing [procedural fairness] and fair price [substantive fairness])
1. 1st п has burden to show conflict of interest that puts decision out of BJR and into Entire Fairness Standard 

iii. Del § 144 (CA § 310) cleansing statute( allows majority shareholder to cleanse the transaction if get deal approved by a majority of the minority shareholders( then burden shifts back to п to show transaction fundamentally unfair and overcome BJR; but burden remains on majority to meet entire fairness standard if don’t completely disclose all material facts relevant to the transaction
1. Signal got majority vote of minority shareholders but they didn’t disclose all info

2. Left out that Signal thought it could be fair to pay up to $24/share; didn’t disclose how quickly transaction went through and how quickly the price was agreed to
iv. Here Ct objected to both fair dealing and fair price

1. Fair dealing failed b/c Signal pushed transaction through in 4 days, then took shareholder vote 5 mo’s later vs holding special mtg

2. Fair price component problem b/c UOP exec’s did survey that came up w/ a higher price/share—Signal appointed UOP directors owe competing fiduciary duties—Ct says UOP’s BOD must form a committee of disinterested board members who will be on a special negotiating committee who has access to the proprietary info of UOP and they must come up w/ a fair price for UOP’s shares by doing an arm’s length negotiation w/ hopefully another disinterested committee set up by Signal
v. Ultimately then this means that the Ct approved of the majority shareholder pushing out the minority (merger can be done for sole purpose of eliminating minority)—it just has to meet the entire fairness standard
6. Appraisal Rights as Exclusive Remedy—Rabkin v. Philip A. Hunt Chemical Corp (Del)—Olin, bidder, bought 64% of Hunt from controlling shareholder, Turner & Newhall; Olin paid $25/share; T&N insisted that the stock purchase agreement include a clause requiring Olin to pay $25/share to remaining minority shareholders if Olin purchased the rest of Hunt stock w/in 1yr; evidence Olin was waiting for the yr to pass to complete purchase of Hunt; after yr over, Olin cashed out the minority shareholders for $21/share (saving $4/share from k price) 
a. Minority shareholders of Hunt had appraisal rights, but not seeking appraisal rights—this case is all about the exclusivity of the appraisal remedy (п’s didn’t think they be able to prove $21/share is not a fair price b/c Merrill Lynch quoted $19-25) 
b. Minority shareholders brought breach of fiduciary duty claim; ct allows this as a valid cause of action; appraisal rights aren’t exclusive remedy for minority sharehlds
i. For fiduciary duty claim, this transaction probably violates fair dealing prong b/c of the timing of cashing out the minority right after contract right expired 

ii. Olin had special cmte to handle this transaction; cmte had its own lawyer; still not enough; arguably the outside directors were not rigorous in discharging their duty to protect the minority b/c they didn’t get $25/share

iii. Olin cant just follow the steps of showing fair dealing (setting up special committee, etc.)—have to actually get info that supports that price/share; Special cmte didn't do much procedurally to find out if the price should be closer to $25

iv. Outside directors should obtain a fairness opinion, tell shareholders and create a record about what they did to determine the fair price 

7. Valuation Techniques and Fair Price—Cede & Co. v. Technicolor (Del)—Tech is struggling; Stock at $22 and a yr and ½ later at $8; Pearlman, of MAF, commenced a tender offer at $23 for Tech shares; Pearlman going to take out the minority shares in a back end tack-out merger; friendly tender offer b/c mgt of Tech involved in this deal; BOD Tech said this is a good deal and should take it; Pearlman giving same price to minority in back end of deal as to majority up front; MAF purchased 82% of Tech's shares, then completed a triangular merger, making Tech a wholly owned sub of MAF 
a. Dissenting shareholders of Tech bring action for appraisal rights; argue didn’t get fair value; minority wants value based on time Pearlman had plan for future of Tech; Pearlman says no need to value before merger talks and before plan came in; Pearlman argues cannot allow minority to appropriate some of the value he added
b. Ct held( “dissenting shareholder’s proportionate interest is determined only after co has been valued as an operating entity on date of merger; thus value added to co by majority acquirer during transient period of two-step merger accrues to the benefit of all shareholders and must be included in the appraisal process”  
Scope of Successor Liability—
1. Successor Liability in Merger Transactions and Stock Purchases

a. Introduction—

i. Not a fundamental change for Bidder, Bidder co creditors are not effected b/c Bidder remains in place to satisfy the claims of its creditors; Creditors of Target is the problem
ii. In case of merger, rule of successor liability( Bidder assumes all of Target’s liabilities

iii. Trade-off for the magic of the merger procedure is that the surviving co takes on all of the surviving liabilities known and unknown of Target
b. Examples of things that have general rules regarding transferability—

i. General rule—leases and other transfers of real property are freely transferable—you can have restriction on right to transfer your interest on real property and law will enforce those restrictions so long as they meet a standard of reasonableness
ii. What Happens to a Lease in Various Transactions—
1. Merger, by state law, does not involve a transfer in real property—this is a transfer by operation of law and not assignment 

2. If structure transaction as a reverse triangular merger, what happens to a lease? There is no transfer, target remains in place and its assets and liabilities remain in Target, including the lease 

3. Forward triangular merger? Then transfer by operation of law of lease to New Co—New Co is survivor instead of Target
4. Sale of assets?
You have to actually transfer all of the assets and liabilities Bidder will assume, so you actually have to involve paper and transfer the rights of the lease—if there is a restriction on the right to transfer the lease then this could represent a problem
iii. Employment agreements are non-transferable and are personal 
2. Use of Change of Control Clauses—Branmar Theatre Co. v. Branmar Inc. (Del)—Lease w/ original tenants and a no assignment clause; ∆’s did a merger to get around the requirements in the lease; п did not want the lease assigned to the new tenants b/c they didn’t think the replacement tenants would be as good at running movie theaters as the Rappaports; Possible tenant approached Rappaports; they asked permission for assignment, п’s refused; Rappaports decided to transfer 100% of the stock of their corp to this perspective buyer, Schwartz
a. Issue—does this transfer of stock trigger the non-assignment clause?
b. Ct held here there is no transfer of the lease—Schwartz’s just purchased all of the stock of the corp that controlled the lease; now there is just a new owner of the stock and thus a new person who controls the corp (and thus everything in it)
c. п’s needed a provision to tie up the persons, not the entity—needed a “change of control clause”—this doesn’t violate public policy of free transferability of land b/c can still transfer, just if you do then you terminate your rights under the lease
d. п argued de factor assignment, but this is Del which does not support this de facto theory—cannot allow the landlord the opportunity to re-write the terms of the lease—if he did not think to tie up the Rappaports and not just the corp, then that is too bad 
3. Successor Liability in Direct Mergers v. Triangular Mergers
a. PPG Industries, Inc. v. Guardian Industries Corp.—Permaglass is attractive to Guardian b/c of a cross-licensing agreement made w/ PPG which enables Permaglass to use various patents of PPG; Guardian deliberately structured the acquisition of Permaglass as a direct merger so that by operation of law Guardian accedes to all of the rights and obligations of Permaglass; Guardian completes the transaction and PPG sues for patent infringement; Does the merger of PPG into Guardian involve the transfer that triggers the non-transferability clause that was built into the PPG-Permaglass license agreement?
i. Ct held—PPG’s rights were infringed—YOU MUST KNOW THE DEFAULT RULE—(if you know the default rule, then you can bargain around it)—fed’l patent law has pre-empted the state merger statute w/ respect to mergers and patent rights—not assignable unless the patent agreement says they are specifically assignable—thus agreement b/w PPG and Permaglass would have to include an express agreement that the rights are transferable to have the default rule change
ii. In their agreement the language expressly said that the patents were not assignable—Permaglass gave PPG an exclusive license to 9 of its patents and PPG gave 2 patents to Permaglass which are non-transferable and non-exclusive
b. Mesa Partners v. Phillips Petroleum Co.—Mesa commences hostile take-over; offer from Mesa is directed to the shareholders of GAO; Mesa offered $40/share; First step, Mesa buys enough shares to get 51% voting stock; Mesa plans to take out minority in 2nd step but doesn’t say for what price, if for cash, securities in Mesa, or securities in another company; GAO responded w/ self-tender for $50/share; GAO finds 3rd party to come in and do a deal with them—the white knight—Phillips; Condition to be willing to get into discussions is that GAO has to convince Mesa to go away—enter into “standstill agreement”—Mesa supposed to seize and desist from buying stock and tender offer; now that Mesa owns stock—they will get money from deal—their shares will be bought from Phillips for premium; Phillips (Bidder) is busy drafting the merger agreement, which leaves GAO to enter into negotiations w/ Mesa and finalize he terms of the stand still agreement
i. Standstill agreement made Mesa go away and drop its bid for GAO—but later Mesa goes after Phillips and Phillips says no b/c standstill; Mesa says agreement only applies to GAO; Phillips says it applies to GAO and Phillips b/c when Phillips merged with GAO it became the successor in interest (merger makes them successor to assets and liabilities)
ii. Ct does not agree( Ct holds that if the parties intended Phillips to be included in the k, then the k would have explicitly stated that and thus Phillips cannot benefit from the k b/w GAO and Mesa 
4. Successor Liability in Asset Acquisitions 
a. Introduction
i. Problem w/ asset acquisitions, that usually result in the voluntary winding up of Target, are the involuntary creditors of Target that usually do not arise until after the dissolution
1. These are referred to as long-tail or contingent claims 
2. Two most prevalent types are environmental claims and products liability claims 
3. These can either be contract creditors or tort creditors 
b. Contract Creditors—Bud Antle, Inc. v. Eastern Foods, Inc.—Eastern paid B&B $50k for an option to purchase the assets of B&B; Eastern tried to negotiate w/ creditors of B&B; Bud Antle held out and said no; Bud Antle is suing Eastern; Bud Antle is going after Eastern because B&B is bankrupt; claim Eastern liable b/c de facto merger
i. П wants to invoke merger rule not b/c voting or appraisal rights but b/c Bud Antle will get the benefit of the successor liability rule if this is a merger
ii. Generally speaking bidder has no liability for target’s liabilities, unless—
1. Bidder expressly or impliedly agrees to assume liabilities, or 
2. Transaction amounts to de facto merger b/w buyer and seller; or 

3. Transfer fraudulent, not in good faith, absence of adequate consideration for the transfer of assets; or
4. Co acquiring assets is a mere continuation of the old co
iii. 8th Circuit following elements must be present to find de facto merger—
1. Continuation of the enterprise of the seller corp, so there is continuity of management, personnel, physical location, assets and general bus operations
2. Continuity of shareholders which results from the purchasing corp paying for the acquired assets w/ shares of its own stock, this stock ultimately coming to be held by the shareholders of the seller corp so that they become a constituent part of the purchasing corp
3. Seller corp ceases its ordinary business operations, liquidates and dissolves as soon as legally and practicably possible

4. Purchasing corp assumes those liabilities and obligations of the seller ordinarily necessary for the uninterrupted continuation of normal business operations of the seller corp

iv. Key thing is notice to the creditors( Eastern took steps such as giving notice to creditors about what the terms of the transactions were, that Eastern would not be liable, and pd off any debts owed to creditors that were incurred while they were operating the biz, they had separate books and bank accounts, separate co names, etc
c. Tort Creditors—Ruiz v. Blentech Corp.—Choice of law b/w IL and CA; IL is where he lives and CA is where the corp is; IL wouldn’t give Blentech exposure (normally why do asset deals is to leave behind the liabilities that you don’t want); CA has products liability exception that is designed to protect these long-tail claimants that aren’t at the bargaining table; П, Ruiz, wants CA law to apply; if IL applies there is no products liability exception so Ruiz would lose
i. Ct looked at how CA treats there products liability exception—for CA it is grounded in tort law and not corporate law; Thus IL law won out b/c CA doesn’t have a greater interest 
Federal Securities Laws and the Stock Exchange Rules

1. The Federal Proxy Rules—
a. The 1934 Securities Exchange Act applies to acquisitions involving reporting companies
i. Reporting Companies fall into one of two categories—

1. (1) Companies whose shares are listed for trading on a national exchange (NYSE, NASD, NASDAQ); OR

2. (2) Companies that meet BOTH of the following criteria—

a. (i) they have a class of shareholders numbering 500 or more; and

b. (ii) they have assets totaling $10 million or more 

ii. When management solicits votes from shareholders of a reporting company, SEC proxy rules require the co’s managers file a proxy statement w/ the SEC and distribute the statement to the companies shareholders 

iii. Company must provide full and adequate disclosure of all material facts about the deal

iv. GOAL( to provide shareholders w/ info they need to make an informed decision 

b. The 1933 Securities Act
i. GR( Act regulates the distribution (issuance) of shares by requiring the issuer to register the distribution (the offer and sale) of shares unless an exemption applies 
1. These regulations apply to ALL BIDDERS who propose to sell their stock (whether privately held or publicly traded)
2. Where Bidder offers all cash to acquire Target DOES NOT trigger the 33 Act
ii. GOAL( protect the purchaser of securities by requiring the issuer to disclose all material facts regarding the proposed offering of its securities so the prospective investor (purchaser) can make an informed investment decision
iii. If the transaction is registered, then §5 of the Act requires—

1. Issuer must file a registration statement Form S-4 w/ the SEC; part of this filing includes sending a prospectus to the shareholders which includes info about the issuer, its business and financial affairs, the proposed use of the proceeds received from the offer and sale of the co’s stock 

2. Form S-4 is a joint proxy statement and registration statement for info to be disclosed to both the shareholders of Bidder and Target Co and the registration form for the issuance of stock to the other shareholders 

iv. Exemptions—

1. §4(1) workhorse exemption—transactions not involving an issuer, underwriter or dealer are exempted from the registering requirements under the 33 Act

2. §4(2) private placement exemption—issuer must show that the proposed transaction doesn’t involve a public offering of its securities (i.e. issuer must show it is a non-public offering)
a. Non-public offering is defined as a transaction where the proposed offer and sale of the issuer’s securities was limited to those who could fend for themselves—the issuer must establish that all the offerees and purchasers had access to the kind of info which registration would disclose 

3. §4(2) Safe Harbor Provision, Rule 506 Regulation D—There is no dollar amt limit of the private offering exemption available under this rule, so long as the offering is made only to—

a. Accredited purchasers, and

b. There are no more than 35 non-accredited purchasers who must also satisfy a Reg D standard of financial sophistication 
i. A single investor who fails to satisfy this standard will destroy the basis of the exemption 

4. Limited Offering Exemptions, Rule 504 and Rule 505—SEC has authority to exempt offerings up to $5 million 
2. Rule 10b-5 and the Timing of Disclosure of Acquisition Negotiations—Basic v. Levinson—S Ct rejected bright line approach to deciding how to analyze whether deal negotiations are a material fact (what is the problem of analyzing materiality of ongoing merger negotiation—Just b/c something is not for certain does not mean that it’s not material—need to discount willingness to sell shares based on whether you think the deal will happen—even if low probability deal will happen)
a. Only have duty to disclose material facts—have to analyze whether negotiation discussions are material (fact sensitive inquiry balancing the indicated probability the event will occur and the anticipated magnitude of the event in light of the totality of the company activity) 
b. Look to following factors for deciding more probable than not that deal will happen—(1) interest in key people in deciding the agreement (how interested the executives are in getting the deal through), (2) what support the BOD has given, (3) if bidder starts making financing arrangements, (4) more people involved in due diligence (i.e. Bidder side bringing in finance, R&D, etc. people—more people who get involved, the more likely it looks like the deal will happen, and the closer you are getting to the negotiation being a material fact); etc 
c. 10(b)-5 prohibits from misrepresenting or omitting key facts that are necessary to not make your statement misleading 

d. This case also says, sometimes no duty to speak, but when you do speak (whether in mandatory filing or voluntary press release, etc) 10b-5 requires you speak truthfully and provide full and adequate disclosure of all material facts 
3. NYSE Rules—

a. NYSE and other exchanges are self-regulatory organizations (SRO’s) and have their own set of rules in addition to having to comply with the SEC’s 1934 Act regulations

b. NYSE has listing requirements for a company to be traded on the exchange

i. Any company that is traded on the exchange has to follow the NYSE rules on disclosure and shareholder voting 

c. NYSE Rule 312( Shareholder approval required prior to issuance of common stock or securities convertible to common stock, in any transaction or series of transactions, if—

i. (1) the common stock has voting power equal to or more than 20%; or

ii. (2) the number of shares to be issued is equal to or more than 20%

iii. Shareholder approval is NOT required if issuance of stock is for—

1. Cash

2. Private financing, if such financing involves a sale of—

a. Common stock for cash at value at least equal to book and market value

b. Or securities convertible into common stock for cash at value equal to book and market value or more
iv. When vote required, need approval by majority of votes cast on a proposal, provided the total vote cast represents over 50% in interest of all securities entitled to vote 

1. I.e. need at least 50% entitled to vote present, and whatever # is present, need majority of that # to pass; if 100 entitled to vote, need 50 there; if 60 at mtg, need 31 to pass vote

v. GOAL of NYSE Rules( to instill confidence in investors that the trading market provided by the NYSE is efficient and fair, that trading expenses on the NYSE are minimized and that the NYSE is free from manipulation and fraud 
Federal Regulation of Stock Purchases: Tender Offers and the Williams Act

The Williams Act
1. Introduction

a. Williams Act doesn’t apply to privately-held companies—just to publicly traded companies 
b. §13(d) requires filing of schedule 13D w/in 10 days of a person or group of persons acquiring more than 5% (used to be 10%) of a class of equity security of a company that is registered under the 1934 Act (i.e. any reporting company)
c. Schedule 13D—requires the following disclosure 
i. Identity of buyer;

ii. Source of funds for the purchase and price paid for shares;

iii. # of shares owned;

iv. Plans for the company if buyer intends to gain control of the company; and 

v. Info about any contracts entered into w/ respect to the acquired securities 

d. Bidders often gets to 4.9% and hovers until they figure out their plans—then cross 5% mark and go on a feeding frenzy gobbling up tons of shares during 10-day period—goal is to buy while market is in the dark and all these rumors are going rampant as to who is buying up the shares

e. §13(e) is focused on issuers repurchase of their own securities (§13(d) applies to third party purchasers); Rule 13e-1 requires issuers that intend to repurchase their own shares during the course of a third party’s tender offer to file disclosure w/ SEC and Schedule 13E-4 (imposes disclosure obligations similar to Schedule 13D) and Rule 13e-3 requires issuer to file required disclosures in the case of a going-private transaction 
2. Filing Obligations Under § 13(d)—GAF Corp. v. Milstein—GAF suing one of its own shareholders, Milsteins; four Milsteins had 10.25% of GAF stock after company in which they had substantial holdings merged into GAF; GAF suing them for not complying w/ §13(d) disclosure req’s
a. §13(d) doesn’t create an express cause of action; SEC can sue MIlsteins for not complying; but this case shows §13(d) also has implied right of action to those hurt by noncompliance 
b. Milsteins argue they did not violate §13(d) b/c they did not purchase the shares, the amount they required was a result of the merger which took place before the Williams Act was enacted and thus they are not covered by the Act
i. Ct said Milsteins violated Act b/c they conspired to gain control of GAF before they got the shares; Ct says that according to house and senate discussions—the purchase does not trigger the §13(d) requirements( the intent to seek control is the key as long as the requisite possession of 5% has been met
ii. Congress wants this info out in the market so investors know that management can be changing and they do not want investors wondering what is going on so much, which causes the market to fluctuate hugely; plus if co in play for merger, that affects the co’s stock price and changes valuation determinations for shareholders
c. Group theory of filling obligations( key thing is whether the group is planning on pooling shares together to gain control of the company
d. Burden of proving intent to control is put on п, usually the co (who is suing its own shareholders)

3. Remedy for §13(d) Violations—
a. Rondeau v. Mosinee Paper Co.—Rondeau is shareholder for publicly-traded co; he is oblivious to the federal security laws; he files his 13-D after the co sends him a letter informing him that he is in violation of the Williams Act; Co suing Rondeau for defrauding shareholders b/c he filed late; Co wanted an injunction vs R from inquiring additional shares and voting existing shares
i. Ct says no to this request; Point of §13(d) is to give investors more info and notice, not to punish someone for filing late—injunction will usually issue until the person files his 13-D, but here the 13-D was filed, it was just filed late
ii. Instead of sterilizing the shares, Ct said public policy is to promote level playing field, which happens by making he guy file his 13-D and that is all
iii. Key things about this case(
1. Implied right of action for §13(d) violations, and
2. Remedy based on public policy behind §13(d)
b. Chromalloy America Corp. v. Sun Chemical Corp.—Sun Chemical making a run to buy shares and acquire control of Chromalloy; Chromalloy suing Sun for the contents of the disclosure b/c the disclosure says no present intent to acquire control but it might do so in the future; Chromalloy wants Sun to change the disclosure and prohibit Sun from buying shares for 90 days
i. Ct found there was a §13(d) violation b/c they didn’t disclose their intent to control—Ct says intent to control means possession directly or indirectly by power over management 
1. Influence over management, and wanting influence counts as something that needs to be disclosed
ii. Ct makes clear that disclosure requirements of §13(d) are not supposed to be used as a way of fending off take-over attempts by outsiders (not intended as a weapon for current management to discourage take-over bids)
iii. Ct says that Sun has complied now, and the 90 day hold would be a punitive measure—Chromalloy doesn’t show it would suffer irreparable harm if the Ct does not grant this injunction; Ct also says there is no precedent for a cooling-off period 
iv. R( Relief beyond compliance w/ the reporting requirements is justified only if the petitioner can show irreparable harm in the absence of such relief

Regulation of Third Party Tender Offers under §14(d) of the Williams Act
1. Introduction—
a. § 14(d)—imposes disclosure obligations in case of tender offer by third party (vs open market purchases by third party under §13(d)); Act requires Bidder to provide description of source of funds to finance cash purchase; bidder’s plans for target co; and other info pursuant to Regulation 14D

i. Rule 14e-1—tender offer must be open for minimum 20 days

ii. Rule 14d-7—shareholders must be given the right to w/draw their shares at any point during the offering period

iii. Rule 14d-8—if the offer is oversubscribed at the end of the period, Bidder must purchase the Target shares pro rata from all tendering shareholders so all have an opportunity to cash in their shares

iv. §14(d)(7) and Rule 14d-10(a)(1)—if Bidder increases its tender offer price during the offering period, it must pay the increased amt to any shareholder who has previously tendered shares into the bid (best price rule)
b. §14(e) prohibits material misstatements, omissions, and fraudulent practices in connection w/ tender offers regardless of whether Target is a reporting co

i. Bidder not req’d to comply w/ §14(d) and Reg 14D under this §

ii. Rule 14e-2—requires Target co management to file Schedule 14D-9 w/ SEC in 10 days after Bidder commences tender offer; target management must send statement to target shareholders recommending or rejecting tender offer, or expressing no opinion and why
iii. Agency-Cost problem—if you are a shareholder of a publicly traded co, trying to decide whether to tender your shares, you don’t actually know what the co is worth, and target management doesn’t have to put a stamp of approval on the deal—which means shareholders are getting all of their info from Bidder Co.—but Congress thinks that Target shareholders are missing out on info from Target managers regarding how they value the co and what the future plans are for the co; SEC legislated a rule that is designed to address this problem—SEC Rule 14-e-2 requires Target board to provide its shareholders with a statement no later than 10 days following Bidder’s offer; have to say whether recommend they accept the deal, or hold on to stock, and give reasons why

2. What is a Tender Offer?  
a. SEC v. Carter Hawley Hale Stores, Inc.—Limited is the Bidder and Carter Hawley Hale is the Target (CHH); CHH prior to the offer is trading around $24/share; Limited tenders cash offer for $30/share; Limited says they plan to do a share exchange as 2nd step after the tender offer and cash out everyone else; (note—this is a coercive deal structure b/c it frightens people into worrying the share exchange wont be as good as the cash); CHH says Limited’s offer is inadequate and not in the co’s best interests; CHH offers repurchase for 15 million shares up to $500 million; CHH terminates their repurchase after buying just more than 50% of co’s stock; Limited now realized cannot do their plan and they take their bid off the market
i. SEC sues arguing CHH’s repurchase was really a tender offer and didn’t comply w/ tender offer rules (or issuer self-tender offer, then not governed by 13-e-1, governed by 13-e-4—issuer self-tender rule that makes all rules that would apply to a 3rd party tender offer apply to the issuer self tender)—SEC argues CHH was supposed to follow 13-e-4 rules and they didn’t
ii. Wellman factors—ct looks at these to see if this was a tender offer 
1. (1) active and widespread solicitation of public shareholders for the shares of an issuer; (2) solicitation made for a substantial % of issuer’s stock; (3) offer to purchase made at a premium over the prevailing market price; (4) terms of offer are firm rather than negotiable; (5) offer contingent on the tender of a fixed # of shares, often subject to a fixed max # to be purchased; (6) offer open only for a limited period of time; (7) offeree subjected to pressure to sell his stock; and (8) public announcements of a purchasing program concerning the target co precede or accompany rapid accumulation of a large amt of target co’s shares [not all factors need to be present, these are just guidelines]
iii. Ct determined that this was not a tender offer by CCH; Ct said the Limited tender offer raised the purchase price, but CCH purchased shares below the price the share price ended up raising to—so paying a premium, which seems to be a fairly high-weighted factor, was not present here 
b. Hanson Trust PLC v. SCM Corporation—Target is SCM, Bidder is Hanson; Hanson offers cash any and all tender offer; SCM says it doesn’t like this offer; SCM finds its White Knight, Merrill Lynch (ML) and they engage in a leveraged buyout; ML offering $70/share and Hanson’s original offer only $60/share; 2 step agreement—1st cash acquisition of approx 82% SCM’s stock; 2nd step issuing debentures for remaining shares (not as attractive as front-end b/c getting cash is better than a debenture—debenture you don’t get pd right away, taking financial risk, plus debentures are unsecured debt); ML bargained for a lock-up option (if someone purchased enough SCM stock to block ML’s plan, then ML could buy SCM’s pigments division for a very cheap price—this is a Crown Jewel Lock-Up Option [constraint on use of these is not governed by the Williams Act, but is governed by state fiduciary duty law]; Hanson dropped tender offer; private shareholder of SCM contacts Hanson; arbitrage firms contact Hanson out of fear that the deal will not close and they will not make a profit on their short-term investment; Now Hanson starts buying shares in the open market (but cant get to own 1/3 SCM stock or will trigger lock-up option; want just under 1/3 so can try and force a place on the BOD of SCM); Hanson buys 25% shares in SCM; by end of 10 days Hanson has to disclose their 25%
i. SCM looks to cts for preliminary injunction to deny Hanson voting rights; SCM claims Hanson took back their tender offer but actually continued it (thus this is a tender offer in and of itself or this is a de facto continuation of their tender offer); SCM argues that Hanson’s open market and privately negotiated purchases are open market de facto continuation of the original Hanson tender offer; Preliminary injunction granted 
ii. Ct decided that this was not a tender offer( Ct didn’t use the Wellman test, instead they used the Kennecott Copper test( focuses on the purpose of the statute and whether the particular class of persons affected need the protections of the Act—question turns on when viewing transaction in totality of circumstances, there appears to be a likelihood that unless the pre-acquisition strictures of that statute are followed there will be a substantial risk that solicitees will lack info needed to make a carefully considered appraisal of the proposal before them; but then the Ct goes through essentially the same factors that are found in the Wellman test
iii. Main point( § 13(d) is there b/c not every transaction on the open-market triggers the tender-offer rules 
iv. This is not a tender offer b/c few shareholders were solicited; dealing w/ sophisticated investors like arbitrage firms, etc (thus they don’t need the protections of the Williams Act); these shareholders picked up the phone and called Hanson; no time limit imposed here or a contingency about acquiring a certain % before halting acquisition of shares
v. Why is Ct not looking at pre-offer price for determination of premium?  
1. Important public policy of neutrality b/w bidder and incumbent management—to make sure this policy is in play cant use pre-announcement price as benchmark; management’s action w/ soliciting ML upped the price of their stock; thus management would be able to make open-market acquisitions of stock look like tender offers by increasing the value of the stock
vi. If Ct did find this was a tender offer and thus a violation of §13(d), then things would be suspended until there was adequate disclosure under §14(d) and then things would resume; difference b/w requirements of §13(d) and §14(d) is that for §14(d), you are supposed to have a schedule TO filed at the time you purchase the shares 
3. Tender Offer Conditions: The Importance of Contract Law—Gilbert v. El Paso Company—Sch TO filed w/ SEC; tender offer is inherently a k, which can attach all kinds of terms and conditions; Burlington owns toehold, right under 5% shares; they make offer for 49.1% of El Paso shares (w/ the % they already have pushes them over 50%); Burlington attaches terms to offer including “walk-away rights” and say they aren’t sure what they will do w/ the remaining 49% after they acquire majority interest; El Paso unanimously rejects the bid and takes defensive measures including amendments to El Paso by-laws, adoption of share-purchase rights plan and golden parachutes; Burlington calls El Paso to discuss things; El Paso stops original tender offer and initiates new tender offer for same price/share, but the balance of the shares will be pd directly to the shareholders (Burlington will not pay more than willing to pay in first offer, but El Paso says instead of paying all of purchase price directly to shareholders, they will pay part of it to shareholders and then part to the co itself to increase its capital)
a. Some El Paso shareholders sue b/c now $100 million less is available to pick up the shares in the pro-rata pool—shareholders who tendered shares will get less now; argues for breach of k (thus this is not under Williams Act) and breach of implied covenant of good faith and fair dealing and breach of fiduciary duty claim
b. Ct decided no breach o fiduciary duty and no breach of k (b/c offer was conditional, Burlington had walk away right in offer); Burlington just must show that condition that grants right to walk away was met (and no breach of k right to covenant of good faith as long as Burlington didn’t intentionally trigger the condition that gave them the right to walk away)
State Anti-Takeover Statutes: State Regulation of Stock Purchases 
1. First Generation Case—Edgar v. MITE Corp.—MITE is Bidder, Chicago Rivet (CR) is Target; Edgar is the SOS; MITE commences tender offer for any and all shares of CR; target goes to state ct and invokes protections of state anti-takeover statute; Bidder wants to enjoin the enforcement of the IL statute arguing that it is unconstitutional
a. Bidder says IL statute pre-empted by Williams Act b/c Supremacy Clause 

i. No, “savings clause” in 1934 Act, says unless something is specifically pre-empted by federal securities laws, then federal law doesn’t preempt state law

b. Bidder argues implied preemption—federal law and state law are in conflict and ct must determine that IL statute is so inconsistent w/ provisions of Williams Act that it becomes a barrier w/ ability to implement objectives of Williams Act
c. Ct analyzes asserted conflict by analyzing the purposes of the Williams Act( found implied pre-emption based on 3 ways the IL statute impeded the goals of the Williams Act—
i. (1) IL statute requires a hearing be held w/ the SOS and the wording of the statute seems to allow the SOS to postpone the tender offer indefinitely; Target is allowed to insist on this hearing—this would tip the scales in favor of target BOD 
ii. (2) statute required 20-day period before the tender offer becomes effective—this conflicts b/c it allows Target an additional 20 days to defend vs the tender offer and buy up its own stock, etc.—thus this upsets the balance of neutrality

1. This is also a direct conflict w/ the Williams Act in that to commence a tender offer under the Williams Act you must file a schedule TO the same day the tender offer gets commenced—Congress considered the idea of a pre-commencement filing and decided vs it b/c felt this would give Target Co an unfair advantage 
iii. (3) Merit-review b/c the SOS must determine whether the tender offer is inequitable to the Target shareholders; if the SOS finds it is inequitable, then the SOS can block the tender offer—this conflicts w/ Williams Act b/c the Williams Act wants the investors to make a decision, this takes the decision away from investors and places it w/ the SOS
d. Bidder argues IL statute violates the Commerce Clause
i. Does the IL statute impose a direct or indirect burden on interstate commerce?  If so, then have to balance competing interests of burden imposed on interstate commerce and the asserted state interests to be furthered in adopting this provision 
1. What are state interests? Protection of IL shareholders and reg of state corps 

ii. Ct concludes IL statute is over-inclusive b/c it includes IL corps in its reach, which might be made up of more than just IL shareholders and the federal law provides enough disclosure to protect shareholders; Internal affairs doctrine—is a compelling state interest, but the IL statute applies to corps that are headquartered in IL or have a large % of IL shareholders, but are not necessarily incorporated in IL
iii. Signal coming from this opinion( if statute fell squarely on internal affairs doctrine, then would probably not be able to find it violated the Commerce Clause—this is a window for a state to regulate w/out being stopped by CC
2. 2nd Generation Case—CTS Corp. v. Dynamics Corp. of America—Indiana enacted law that said when Bidder acquired certain % of shares, Bidder lost voting powers and the main management also lost their voting rights, unless the disinterested shareholders voted to give back management and Bidder’s voting rights; Bidder could still validly purchase shares, but no voting rights; Example of a Control-Share Statute; Dynamic is the Bidder; Target is the one subject to the statute b/c Target is incorporated in Indiana; IN’s statute applies only to issuing public co’s (required these co’s be incorporated under the IN statute, must have certain # of shareholders, substantial presence in the state, substantial assets in the state, and substantial shareholders in the state) 
a. Dynamics went to state ct to get injunction for loss of voting rights—suing as a bidder who feels discriminated vs by IN statute; also suing as a shareholder of the Target
b. Ct didn’t find implied preemption w/ the Williams Act b/c IN statute delayed the tender offers for 50 days b/c the Williams Act just made a min req of 20 days, but states could require a longer period of time and the 50 days for keeping tender offer open is still w/in the 60 day time period shareholders have to retract tendering their shares under the Williams Act
c. No CC violation either—even though there are things about the statute that discourages out of state bidders, states regulate the market for corp control in many ways—how corps vote; Staggered terms for boards; cumulative voting; etc—which can all have incidental effect of impeding incentive of Bidders; Ct considered that if this goes along w/ it then it is only a matter of time when other regulation by state gets attacked—I.e. cumulative voting, etc
d. Held—if it rests on the internal affairs doctrine, then not unconstitutional b/c Commerce Clause 
3. 3rd Generation Business Combination Statute—
a. DEL § 203—prohibits a business combination (merger or sort) w/ an “interested stockholder” (defined as an owner of 15% or more of shares of Del co) for a period of 3 yrs unless either—

i. The combo has been approved by the Del co BOD that was in office prior to the shareholder’s 15% acquisition;

ii. The interested shareholder acquired at least 85% of the voting stock of the co (exclusive of shares held by officers or directors or certain employee stock plans) at the time it became an “interested stockholder;” or

iii. The transaction is approved by the directors AND by the holders of at least 2/3 of the outstanding stock of the co NOT owned by the interested stockholder
b. Amanda Acquisition Corp. v. Universal Foods Corp.—state statute says no back-end deal can be done for 3 yrs unless mgt signs off on it; Amanda proposing two-step acquisition; 1st step—tender offer; AA is Bidder and is sub of High Voltage; HV initiated this transaction (stock purchase, HV is providing funding for the transaction to go through, but AA is going to make the purchase); the back-end deal will be a take-out merger taking out any shares not acquired; then a reverse triangular merger in the back-end to take-out AA; AA disappears and Universal is in place as a wholly-owned sub of High Voltage; AA initial bid $30; trading around $25; now Bidder forced to up bid to $38; AA sues to get Ct to decide the statute is unconstitutional
i. S Ct decides not preempted; statute doesn’t violate CC b/c its neutral and doesn’t discriminate vs foreign corps b/c corp must be incorporated in Wisconsin for the statute to apply and have to have headquarters there and substantial assets in the state of Wisconsin (thus building off of internal affairs doctrine)
ii. Ct found this statute was not excessive limits on Interstate Commerce
iii. What about 3 year provision?  Isn’t this excessive? No b/c if get mgt approval then its ok
Fiduciary Duty Law

Business Judgment Rule—The Duty of Care and the Exercise of Informed Decision Making 

1. Smith v. Van Gorkom—
a. DEL §141 (a) says business and affairs of Del corp are managed by or under its BOD

i. In carrying out managerial duties, BOD charged w/ fiduciary duty to corp and its shareholders 

b. Business Judgment Rule—presumes that in making a business decision, the directors of a corp acted on an informed basis, in good faith and in the honest belief that the action taken was in the best interests of the company
i. Party attacking decision, must rebut presumption that decision was informed 
c. Determination of whether decision is informed turns on whether the directors have informed themselves prior to the making of the decision, of all material info reasonably available to them
i. Duty to make an informed decision is part of duty of care (vs duty of loyalty)
ii. Gross negligence is standard for determining whether a business judgment reached by BOD was an informed one 

d. From this case also learn that fairness opinion obtained from investment bank is not mandatory for fulfilling duty to make informed decision, but helps BOD CYA
Traditional Perspective on Management’s Use of Defensive Tactics to Thwart Unsolicited TO
1. Cheff v. Mathes—Target is Holland; controlling shareholder is Hazlebeck, family-controlled dominate shareholder; Holland has a 7 person BOD w/ some inside and some outside directors; Cheff is CEO of Holland and one of the family members that make the controlling interest; Maremont talks to Cheff and discusses the possibility of doing a merger; Cheff doesn’t go for it; M starts to buy up a bunch of Holland stock; M makes no disclosure and buys almost 100,000 shares (1/8-1/9 of co) before have to make disclosure; M asks to be put on the BOD; BOD starts to worry about a hostile take-over b/c the way M runs businesses; this would then hurt all of the Holland employees; BOD could also be worried about protecting their jobs (“entrenchment motive” BOD wants to keep their jobs and take defensive measures designed to keep them in office); BOD responds by authorizing a resolution for the BOD to purchase their own stock; BOD of Holland wants to use Holland’s financial resources to buy back the block of stock that M bought; M gets a premium for his shares; M bought shares for like $12-14/share; Holland going to pay him like $24/share
a. Holland minority shareholders suing Holland BOD claiming BOD breached fiduciary duty b/c offer to buy back M’s stock was motivated by entrenchment—thus conflict of interest involved here b/c BOD has fear of losing their jobs and also has duty to shareholders

b. Burden on BOD to prove purchase of shares was in best interests of co and not their own best interest—not pure duty of care BJR—ct applies intermediate standard of review
i. In pure duty of care case, п has the burden of proof—п must get enough facts for fraud, illegality and self-dealing or a lack of decision-making 
ii. Here the initial burden is on the BOD to show (1) good faith (meaning they reasonably believed there was a threat to the co, its policies and the effectiveness of those policies) and (2) reasonable investigation in order to obtain protections of BJR 
1. Here BOD investigated Maremount (they had evidence that showed M would be bad management for the co and they were acting in the co’s best interest by blocking M from gaining control)
c. This case shows that someone outside the co, here M, could decide that Holland is up for sale; M had a new business model and he wanted to take-over Holland and do his model; he wanted to engage in a “bust-up” (sell companies into pieces after gaining controlling interest in them)
d. Ct held BOD doesn’t have to spend its own $ 1st—as long as M was a threat to the enterprise, then the BOD can have the corp spend $ to get rid of the threat—apparently employee interests are good enough of an interest to consider in coming to a decision

App of Williams Act to Defensive Tacs Imp by Target—
1. Schreiber v. Burlington Northern, Inc.—unsolicited Bidder made offer directly to shareholders; then El Paso management made negotiations directly w/ Burlington; Bidder pulled its 1st offer and made a 2nd tender offer b/c of its talks w/ target management; El Paso shareholder, Schreiber, sues for §14(e) violation for failing to disclose the golden parachutes for the management (“change of control compensation” is new name for this type of provision in a deal); Shareholder is mad b/c before Bidder was buying up a larger amt of shares and now Bidder spending same amount but less of the purchase price goes to shareholders; instead will purchase some shares directly from the co 
a. П claims she is harmed b/c now less of her shares will be bought back from the tender offer—she can tender in the exact same # of shares she tendered in 1st offer, but now the Bidder is buying up less shares so fewer of her shares will be bought; п claims this is not a breach of fiduciary duty, but this is fraud (manipulating structure that was supposed to be protected vs w/ §14(e))

b. Ct concludes there is no violation b/c §14(e) term “manipulative” means the statute requires a misrepresentation or nondisclosure; federal securities law is all about adequate and accurate disclosure—ct says no failure to disclose and no false facts( thus no problem
c. What about argument that these golden parachutes should have been disclosed? Ct says that is related to the 2nd tender offer; but п’s harm comes from 1st tender offer and in that one, there was no failure to disclose or misrepresentation; thus п damages come from 1st and failure to disclose is from 2nd—no violation

Enhanced Scrutiny—
1. Unocal v. Mesa—Mesa commenced two-tier front-loaded cash tender offer for 37% of Unocal’s outstanding stock at $54/share; back-end of merger would basically give junk bonds; Unocal BOD listened to presentations on offer, arguably stock worth more than $60/share; advisors suggested doing self-tender offer for $70-$75/share; Unocal BOD unanimously rejected Mesa’s offer and agreed to do self-tender offer for $72/share w/ a provision that the offer was not available to Mesa; BOD wants to exclude Mesa b/c don’t want to benefit Mesa for putting Unocal “in play” 
a. Shareholder, Mesa, sues Unocal and BOD for breach of fiduciary duty
b. 2 issues: (1) whether the BOD has the power to mount a defense to the offer? And (2) assuming BOD has the authority, did they do it for proper motive?
c. (1) BOD does have authority; Fundamental duty to protect shareholders as managers of co’s affairs—also Del § 160 which gives BOD authority to deal in its own stock—issues shares and buy shares back (every state has a statute like this)
d. (2) When BOD implements defensive measures, worry BOD acting in its own interests (entrenchment) and not in those of the corp; potential for conflict of interest places decision in the Unocal enhanced or intermediate standard of scrutiny—
i. (1) BOD has burden to show reasonable grounds for believing there was a danger to corp policy and effectiveness and thus enacting a(some) defensive measure(s) (burden is satisfied by showing good faith and reasonable investigation); AND 

ii. (2) BOD must show defensive measure is reasonable in relation to the threat posed
1. Threat is Mesa taking over the co for an inadequate purchase price and giving junk bonds in the back end of the merger; Concern is protecting minority shareholders—but appraisal rights and fiduciary duty standard gets applied
iii. Unocal enhanced scrutiny gets applied in at least these 2 circumstances—
1. (1) when BOD approves a transaction resulting in a sale of control (see Revlon and Paramount cases); and
2. (2) when BOD adopts a defensive measure in response to a threat to corporate control (adopting a defensive measure prior to a threat (i.e. Moran case w/ poison pill) is valid and will be judged by Unocal—then when valid threat is posed, the BOD’s use of the defensive measure will be re-evaluated (again using Unocal standard) (see Moran case page 513**)
e. Once Ct decided there was a threat to the enterprise and threat was balanced—that means Unocal’s discrimination is fine and Mesa ends up pulling out 
f. Today this cannot be done—SEC filed brief saying that discrimination among shareholders is against the Williams Act—SEC adopted Rule §14d-10, which has 2 parts—

i. (1) Best price rule (all shareholders regardless of when they tender, will get the benefit of any increase in price—this makes shareholders have full 20 day period to get benefit of any increase in tender offer price); AND

ii. (2) All holders rule (discrimination cannot be done against shareholders, all holders of a class are entitled to same price)

iii. SEC adopted this rule b/c Williams Act is meant as a balance b/w management of Target and Bidder, discriminating vs bidder shareholder upsets the balance 
Poison Pills

1. Introduction—
a. Probably the single best defense to a take over
b. Why does the BOD adopt a poison pill, before a raider even comes along?
i. Makes co an unattractive target b/c of increased transaction costs and possibility that poison in pill gets released 
ii. Pills give a target BOD a seat at the negotiating table in a tender offer b/c pills come w/ redemption feature—if target BOD likes deal bidder proposes, then can redeem pill
c. BOD’s authority to adopt a pill comes from authority to issue blank-check preferred shares( preference for shares are not set forth in the AOI, which gives the BOD flexibility to make very preferential stock or same privileges as common stock—this is fairly common financing strategy for co’s to have large # of authorized but un-issued shares but do not specify the rights, preferences or privileges and allows the BOD to fill in those right when they get issued to ensure that the shares get sold; when BOD fills in the blank it then files a certificate of designation and tells the SOS what the rights, etc are of these shares
2. Mechanics of Poison Pill
a. Rights of blank-check preferred shares issued as a dividend; at time of distribution, rights are attached to the underlying stock (basis of the dividend distribution)—thus rights follow w/ shares if you sell shares
i. Rights entitle holder to buy a certain small part of a share of preferred stock (like 1/100/share
1. This is clearly out of the $ and nobody in their right mind would exercise this dividend option
2. Plus, if triggering event has not occurred, then cannot exercise anyway
b. Pills have a redemption option by the BOD( Typical BOD will have right to redeem pill for some window of time after triggering event occurs
c. Triggering event varies but is something like a party acquiring 20% ownership of stock; or announcement of tender offer for 10-15%
d. After triggering event occurs, the rights separate from the stock and they trade separately—only thing attractive about the rights is the flip over feature
e. Flip Over Feature( If a merger occurs w/ the entity that acquired the # of shares which triggered the pill or if that party proposes a merger w/ Target, then the people w/ the rights have the right to buy bidder’s shares of stock for a discounted price—usually ½ price (can buy $200 of bidders stock for $100)
i. Problem w/ the flip over feature—entity or individual can acquire 20% (or whatever the triggering % is) and then just sit on it and not propose a merger and thus avoid the poison being released by the pill—then this 20% stock holder can threaten a proxy contest and this is bad for target management 
f. Flip-In Feature( If you have a flip in, and triggering event occurs, then the right is to buy shares of target for a discount, usually ½ price 
i. This is not controversial b/c this is the right to buy shares of the target and not the bidder
ii. This dilutes the value of Target co, making Target less desirable to Bidder 
3. Benefits of Poison Pills 

a. Pill gives Target management more time and is supposed to weed out inadequate offers by giving target management a seat at the table
b. Bidders become hesitant to do proxy contest b/c if their offer is not high enough another bidder can come in and go over their bid; then Bidder loses money and time spent on proxy contest 
c. Adoption of pill shifts the pressure from decision to adopt defensive measure to decision to have the defensive measure removed
d. Pills usually force a Bidder to keep upping tender offer price and this forces the target shareholders to get an adequate premium 
e. Pills eliminate two-tier bids b/c BOD can always reject those as bad offers; this forces bidders to do an any and all deal structure where everyone can tender their shares and for a fair price
f. Institutional investors use §14(a)(8) shareholder proposal rule—which then proposes that the company extinguish the rights of the poison pill
4. Moran v. Household International, Inc.—BOD of Household adopted rights plan (poison pill); pill would get triggered if 20% ownership of stock by one individual or a control group or announcement of tender offer for 30%
a. Largest single shareholder of Household, Moran, sued arguing this is not a valid defensive measure; п says nobody would ever exercise right to purchase 1/100 of share and this is just a way to get the bidder to the table, not to legitimately raise capital
i. Ct says tough, the target has right to do this under Del statute—BOD has blank check preferred right by statute 
b. П also argues Household BOD doesn’t have right to grant Household shareholder ability to purchase bidder stock at ½ price if pill triggered
i. Ct says the anti-destruction law cases are precedent for authority to do this (Ct cannot invalidate flip-over provisions w/out invalidating anti-destruction precedent caselaw)  
c. П also argues that this right rids the target shareholders from right to receive tender offer?
i. Ct held the pill does not usurp target shareholders right to receive tender offers
ii. Other ways that tender offer can still happen—
1. Tender offer w/ condition that BOD redeem pill
a. This is the most popular strategy
b. This forces management’s hand—target BOD must evaluate whether the tender offer is in the best interests of target shareholders 
2. Acquire 50% of target stock and force BOD to self-tender for the rights
a. Two-step transaction—once own 51%, then can give notice of special meeting and remove incumbent BOD and then install BOD you control and get the BOD to redeem the pill and complete the transaction
3. Form group of owners up to 19.9% ownership and then solicit proxies for consent to remove the BOD and redeem the pill 
d. Plus, right plan is not absolute—target BOD is still subject to fiduciary duty laws and target BOD cannot arbitrarily reject the tender offer 
e. Under Unocal, when BJR applies to BOD’s decision to adopt defensive measures, the initial burden lies w/ the directors to show they met the test announced in Unocal 
i. Was there a perceived threat?  Yes—Possibility for inadequate bid and a bust-up acquisition at a low value and the two-step merger than the minority shareholders will get low value in the 2nd step of the merger
ii. Balanced response? Defensive measure of pill—BOD shows that pill is balanced response b/c the pill will not overly deter bidders with fair tender offers; pill makes sure only discouraging the low-ball bid b/c target BOD can redeem the pill if they meet with Bidder and like the terms of the tender offer
iii. Once Unocal standard met, the burden shifts back to п’s to show breach of BOD’s fiduciary duty in their decision to adopt pill receives BJR
f. Significant that a majority of the directors are independent of management—b/c entrenchment is not an issue then 
The BOD’s Decision to Sell the Co—The Duty to “Auction” the Firm
1. Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc.—Target is Revlon; Pearlman investment vehicle is Pantry Pride (PP); Pearlman proposed deal w/ Revlon; Revlon rejects deal; Financial advisor recommends Revlon repurchase shares and adopt pill; BOD meets and adopts note purchase plan and buys back shares; PP commences cash tender offer for any and all shares conditioned on redemption of pill; Revlon BOD thinks the bid is a low; Revlon does more defensive measures—buys 10 million shares of common stock w/ notes and preferred shares; Notes contain debt covenants which limits Revlon from taking on additional debt or paying dividends; BOD willing to live with these limitations b/c arguing it is in the shareholder’s best interest to try and block PP from acquiring Revlon; Pearlman commences new tender offer for $42/share w/ condition of getting 90% stock; PP starts upping bid—$50, $53, now at $56.25 per share; Revlon gets $56/share cash deal offer w/ Forstmann (White Knight) and management gets to keep their jobs; deal conditioned on redeeming out the pill; want the note covenants waived; BOD agrees to redeem pill and waive covenants for F and anyone who made offer superior to F; PP responds by upping bid to $56.25/share, subject to redeeming rights plan and waiver of note covenants; price for the notes crash; Revlon BOD feeling affects of note people being angry, afraid of breach of fiduciary duty lawsuit (being held personally liable to these note holders); F and Revlon negotiate terms of new leveraged buyout ($57.25 and now Revlon management is being taken out to avoid looking like deal done for entrenchment purposes); F gets lock-up provision, No-shop provision and break-up fee; F the Bidder says Revlon only has until midnight before the offer expires; pressure on the target BOD and makes them make a decision quick; Revlon meets and accepts F’s offer
a. PP sues and challenges the decision to implement a pill in the heat of battle and challenging the validity of the exchange offer and the BOD’s decision to grant lock-up option; PP also says now willing to pay $58/share conditioned on injunction against lock-up; pill redeemed; note covenants redeemed
b. Unocal standard of review applied for each defensive measure

i. Poison Pill—Fine b/c adopted to prevent low-ball offer and this is exactly what happened, and redeemable so doesn’t discourage all offers, just low offers

ii. Exchange offer—Balanced response to reasonably perceived threat of inadequate premium and potential for bust-up bid leaving minority behind; This meets standard
c. At some point something changed( take-over of co became inevitable—this is now Revlon mode or Auction mode—once co moves form defending against take-over and into selling, role of BOD shifts( fiduciary duty now makes job of BOD duty supposed to be to get the best price for the shareholders 
i. Ct says target BOD failed fiduciary duty b/c didn’t design auction procedures which are fair and let market forces operate freely (cannot play favorites as did here, favoring Forstmann and not Pearlman)
ii. Ct ruled lock-up option and no-shop option invalid by judging these vs Unocal standard—invalid b/c not balanced response to threat posed; cannot take other offer w/ lock-up option in place; ensures only the bidder w/ the lock-up option can purchase target
iii. These options are not per se illegal; want to give bidders option to do lock-ups to get more bidders to the table and ensure bidders are making bids; but if in Revlon mode, then these defensive measures will not meet the Unocal standards
2. Paramount Communications, Inc. v. Time, Inc.—Time merging w/ Warner Bros; Paramount announces competing offer for Time; Time trading at $126, Paramount offers $175/share; Time BOD decided Paramount bid inadequate b/c Time carefully did bid w/ Warner, in long-run Warner merger better biz combo for future profits and Time culture; Time BOD takes certain steps to facilitate deal w/ Warner and fend off Paramount; Time issued all cash deal for 51% of Warner stock; Warner BOD approved friendly tender offer; after merger Warner will own 62% of Time-Warner; This was a stock-for-stock deal originally, but now issue debt to purchase Warner shares; Paramount increases offer to $200/share all cash, any and all offer; Time BOD says bid still inadequate, Time better off w/ Warner
a. Paramount sues to enjoin Time’s tender offer for Warner; Paramount has shares and this gives it standing to sue for an injunction; Paramount argues Time is breaching Revlon and Unocal 

i. Paramount claims Time entered Revlon mode when it agreed to merge w/ Warner, b/c Warner was going to own 62%; Paramount argued this is a change of control
ii. Ct says this is not a change of control—says Time BOD wanted to protect Time’s culture and co not really up for sale b/c of how carefully they structured the deal
1. Time negotiated for a strategic business combo and this does not mean that Time put itself up for sale; both will still have directors on BOD, etc. 
b. Ct says at least two situations trigger Revlon mode—
i. (1) When a corp initiates an active bidding process seeking to sell itself or to effect a business reorganization involving a clear break-up of the company; and

ii. (2) In response to a bidder’s offer, a target abandons its long-term strategy and seeks an alternative transaction involving the break-up of the company 
c. Basically, transactions entered into by Target BOD that will cause either (a) a change in corp control; or (b) a break-up of the corp entity =’s Revlon mode
d. Original decision to merge w/ Warner gets the BJR; in a contested battle for control, then it is different( if the BOD’s decision is challenged, then ultimately the Ct gets to decide what is in the best interest of the shareholders 
e. Time shareholders question whether the Time BOD can “just say no;” Paramount claims there is no threat posed by its any and all cash tender offer for above fair price( CT rejects this argument, if it doesn’t then any Bidder offering an any and all for fair price gets to decide when a co gets sold—public policy is vs this b/c the BOD of Target is more knowledgeable about employees, creditors, customer relations and the culture of the co and keeping that alive

f. Turning to Unocal test( Ct decided this is a reasonably perceived threat and the measures implemented by Time are balanced
3. Paramount Communications, Inc. v. QVC Network, Inc.—Paramount enters into fully-negotiated deal w/ Viacom; deal protection measures included a no-shop provision, termination fee (if P terminates, P shareholders don’t approve or competing bid recommended, then fee triggered) and stock option provision (V receive option if 3rd party gets 19.9% P stock to force P to pay diff b/w $69/share and whatever market price is at time); deal also said if unsolicited bid not subject to financing contingencies and BOD determines discussion necessary to not be in trouble in fid duty land, then that is ok; QVC is unsolicited bidder (raider); QVC makes $80/share w/ ½ cash and ½ QVC stock proposal; offer rebuffed; QVC initiates tender offer and sues to enjoin the stock option provision in P and V deal; V raises bid to $85; QVC goes $90; meeting BOD to decide about the $90 offer, P BOD decides this bid is not in the best interests of P and is not as good a deal as sticking w/ fully negotiated strategic deal w/ Viacom
a. QVC brings Revlon claim and Unocal claim
b. For Revlon claim( Ct says P voluntarily put themselves up for sale; V is mainly owned by one guy (Redland) vs a fluid ownership of shareholders and public shares; the sale is like a change of control b/c Redstone owns 90% V and will now be the sole person who will decide Paramount’s actions—this is huge b/c once the control changes, P wont have leverage to get control premium; if V acquires P, then Redstone has all authority—whereas in Time-Warner, a competing offer can come around b/c nobody is left w/ a controlling interest; if Redstone doesn’t want to do a deal, he can block it (controlling interest)
c. Since in Revlon mode, P needs to be auctioneer and solicit free flow of bids; by entering into lock-up this precludes other co’s from making competing bids, which violates the fiduciary duty
d. If negotiating for a friendly transaction and initiate no-shop, etc. provisions, if entering into a deal to sell all of company, then you are doing a sale for change of control and if any other bidder comes along then, you are now in Revlon mode and breaching fid duties
Definitions Section
Main Street Deal—small M&A usually b/w two privately-owned corporations
Wall Street Deal—large M&A usually done b/w a public corp and a private, or two publics

Interspecies business combination—when a corp acquires an entity that is not another corp; i.e. a LLP, etc

Internal Affairs Doctrine—law of state where business is incorporated will govern the internal affairs of the corp; law of state where constituent corp is organized will apply to determine the prerequisites that must be satisfied in order for that co to validly consummate a particular method of business combination 
Shareholder primacy model—BOD required to exercise decision making responsibilities to maximize wealth of co’s shareholders

Business Judgment Rule—presumes the BOD acts in the companies best interests absent fraud, illegality, or self-dealing

Duty of Care—BOD owes a duty of care to the company, obligating the BOD to manage the co’s business affairs in a manner they reasonably believe to be in co’s best interests

Duty of Loyalty—requires the BOD to make business decisions that are not tainted by any conflict of interest—and increasingly this includes even the appearance of a conflict of interest 

Blocking interest—whatever % of shares that acts like a veto; i.e. 50% (although often times lower than that)

Authorized shares—How much the BOD is permitted to issue; AOI will say how many shares are authorized and what classes of shares can be authorized

Issued shares—# of shares that have actually been issued (BOD decides when to sell shares and the price to sell the shares); when the shares are sold the shares are “issued” and the co is the issuer of those shares; Money goes to the co when it issues shares (equity capitalization)

Outstanding shares—# of shares that have been sold by the co and have not been repurchased by the co; Shares are bought and sold but remain outstanding until the co repurchases the shares 

Treasury shares—When shares are repurchased they become treasury shares; when redeem shares have to figure out if they go to authorized but un-issued shares or if they disappear; Important to know if they are cancelled or if they sit in treasury and have the status of authorized but un-issued b/c then management can sell the shares in a capital formation transaction, currency for mergers, or sell them for cash, or use them for employee stock options, etc.

Divestiture( when parent co distributes as a one time non-cash dividend, all of the shares of a wholly-owned sub to its shareholders (i.e. Pharmacia distributing Monsanto shares to the Pharmacia shareholders)
Agency Cost Problem—when the owner’s of a co (shareholders) delegate managerial authority over the co’s business affairs to agents (BOD and senior executive officers), this result in a separation of ownership and managerial control 
Book value per share determined by looking at total assets minus liabilities 
“Post-closing purchase price adjustment”( when the buyer gets more rights after closing that was unclear whether or not would exist and thus the purchase price was discounted up front 
Reps and warranties—part of deal k that serves two functions—(1) make sure buyer gets the benefit of its bargain (provides disclosure) and to the extent that there are any disagreements, (2) an allocation of risk and reflect the purchase price agreed to and any post-closing adjustments 
Leveraged Buy Out—when the co leverages the assets of the co it is going to buy to buy the co; Most deals being done today are private equity firms buying up all publicly held shares and financing the deal by putting down small payment and then borrowing a ton of money from lenders and then telling those prospective investors that they will but the assets of target and the lender will get security interests in the assets of target
Leveraged buyout (LBO) is where management seeks out a bank to use the balance sheet of Target to make the acquisition (Merrill Lynch is a financial buyer, not a strategic buyer; this is a LBO); LBO sometimes called MBO (management buy out) incumbent management kept on as team who will run the deal; not all LBO is MBO (if they do not like the current management); common is leveraging balance sheet of Target by taking on debt

Passivity theory—law and economic scholars argue defensive measures should not be followed b/c the risk of entrenchment motives and shareholders don’t get the value of potential take-overs; people who support this theory don’t think Target BOD should have a seat at the table for tender offers deals (should just be b/w target shareholders and Bidder); Del rejects passivity theory b/c public policy, recognizing might dampen incentives for Bidders, but protecting shareholders of Targets from getting low-ball offers (which the Target shareholders vulnerable b/c they don’t have info about the value of bidder and target; if little premium then very coercive)—info problem and collective action problem—this protects the shareholders from themselves
No-shop provision—Target BOD cannot shop Target co to any other bidder
Break-up (Termination) Fee—Target co pays Bidder a large amt of money if deal terminated, or if someone else acquires x% of Target shares (this is ok b/c Bidder co needs to get compensated for time and effort put into doing the deal and the lost opportunity for doing other deals, out of pocket costs for hiring people to get this deal done; put amt in escrow to ensure Target can pay this to Bidder if necessary); Bidder wants to make it expensive for Target to get out of the deal; the payment of the fee makes it expensive for competing bidder to purchase target—fees are consistent w/ Target BOD’s fiduciary duty—but that doesn’t mean there are no limits as to how much can be paid—the fee can get so high as to completely discourage competing bids
Lock-up provision—right to buy part of Target at low-price (sometimes the crown jewel)

Golden Parachutes (change of control compensation)—money to ensure Target management will be well taken care of when their jobs get replaced; BOD’s always willing to grant golden parachutes b/c it removes form scrutiny the concern that the sole reason for a defensive action is entrenchment motives; Golden parachutes are looked at as a cost of doing business, they are usually bargained for up front, and looked at as the CEO simply using his leverage and not really looked at as a defensive measure 

Spin-off—assets and business operations to be disposed of placed in subsidiary, then shares of sub distributed out as non-cash dividend to shareholders of parent; sub then owned by shareholders of parent; sub then not owned at all by parent entity, just by its shareholders

Recapitalization—co decides to change its capital structure by amending AOI

Blank Check Preferred Stock—shares are authorized but the rights, preferences and privileges aren’t defined in the company’s AOI and will be established later by the company’s BOD when the shares are issued 

