MERGERS & ACQUISITIONS – MAYNARD – SPRING 2017


	DIRECT (STATUTORY) MERGER

	Delaware
	MBCA

	Board Approvals
	

	Target:

· Board Approval required under §251(b) – board of directors of EACH corporation SHALL adopt a resolution approving an agreement of merger
Bidder:

· Board Approval required under §251(b)

	Target:

· Board Approval required under §11.04(a)
Bidder

· Board Approval required under §11.04(a)

	Shareholder Vote
	

	Target:
· §251(c) grants shareholder vote to EACH constituent corporation (Requires absolute majority of outstanding votes to pass)
Bidder:

· §251(c) grants shareholder vote to EACH constituent corporation (Requires absolute majority of outstanding votes to pass)
· §251(f) ELIMINATES vote for surviving corporation unless all 3 are met: (if any of the below are false, maintain right to vote)
1. Agreement does not require amendment to certificate of incorporation

2. Each share of stock remains identical after merger

3. Shares to be issued as consideration do not exceed 20% of the outstanding voting power prior to merger
· **If Bidder is public: NYSE Rule 312.03(c) also requires bidder shareholder approval by absolute majority of shares present at quorum IF bidder is issuing more than 20% outstanding voting power.


	Target: 

· §11.04(b) requires that a party to the merger must submit plan to shareholders for a vote (once there is a quorum, there must be more YES than NO votes)
Bidder:

· STEP 1: §11.04(b) requires shareholder votes for parties to the merger (once there is a quorum, more YES than NO votes)
· STEP 2: §11.04(h) ELIMINATES Shareholder voting rights if:
1. Corporation will survive
2. Articles of incorporation will not be changed

3. Shareholders will retain same number of shares with identical preferences, limitations and relative rights post-merger

4. Vote not required under §6.21(f) which requires a vote if:

· Consideration other than cash 
· Issued shares compromise more than 20% of outstanding voting power pre-merger - same as NYSE Rule 312.03(c)

	Shareholder Appraisal Rights
	

	Target:

· STEP 1: §262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger
· STEP 2: §262(b)(1)(i)-(ii) market-out exception ELIMINATES right of appraisal where the shares to be eliminated are publicly traded
· STEP 3: §262(b)(2) RESTORES right of appraisal (even if dissenting shares are publicly traded UNLESS merger consideration includes:
· Shares of surviving corporation
· Shares of stock in any other publicly traded corporation
· cash for fractional shares
· any combination of above
Bidder:

· STEP 1: §262(a) grants appraisal rights to constituent corporations of a merger

· STEP 2: §262(b)(1) ELIMINATES right to appraisal for shares of SURVIVING CORPORATION if right to vote was eliminated under §251(f) 
	Target:

· STEP 1: §13.02(a) grants appraisal rights to shareholders who had a right to vote 
· EXCEPT where shareholder stock remains outstanding after the merger (but exception doesn’t apply to short form mergers where no vote required)
· STEP 2: §13.02(b)(1) Market-Out Exception ELIMINATES right to appraisal for publicly traded stock
· STEP 3: §13.02(b)(3) RESTORES appraisal rights if consideration is other than cash or publicly traded securities
Bidder:

· §13.02(a)(1) only grants appraisal rights to merger transactions that require shareholder approval where stock does not remain outstanding (so no appraisal rights for bidders)


	SHORT FORM MERGER (UPSTREAM)

	To use this, Parent must own 90% voting power of Subsidiary

Upstream merger = parent survives

	Delaware
	MBCA

	Board Approval
	

	Subsidiary (target): 

· no board approval required
Parent (bidder):

· §253 requires board approval for bidder only
	Subsidiary (target):
· §11.05(a) does not require subsidiary board vote
· There is no need for a vote because Parent board controls sub board
Parent (bidder):
· §11.05 does not specifically mention bidder board but §11 as applied to general mergers still governs

· §11.04(a) requires bidder board approval as party

	Shareholder Vote
	

	Subsidiary (target):

· Target shareholders get no vote
Parent (bidder):

· Bidder shareholders get no vote

	Subsidiary (target):

· §11.05(a) enables short form mergers without sub shareholder approval unless the transaction requires an amendment to the articles
Parent (bidder):

· STEP 1: §11.04(b) requires shareholder votes for parties to the merger (once there is a quorum, more YES than NO votes)
· STEP 2: §11.04(h) ELIMINATES Shareholder voting rights if:
5. Corporation will survive
6. Articles of incorporation will not be changed

7. Shareholders will retain same number of shares with identical preferences, limitations and relative rights post-merger

8. Vote not required under §6.21(f) which requires a vote if:

· Consideration other than cash 
· Issued shares compromise more than 20% of outstanding voting power pre-merger - same as NYSE Rule 312.03(c)

	Shareholder Appraisal Rights
	

	Subsidiary (target):

· §253(d) grants appraisal rights in a short-form merger only to shareholders of a subsidiary not 100% owned by the parent
Parent (bidder):

· §253(c) grants no appraisal rights because §262 does not apply to short-form mergers except as provided in (d) 
	Subsidiary (target):

· STEP 1: §13.02(a) grants appraisal rights to shareholders who had a right to vote 
· EXCEPT where shareholder stock remains outstanding after the merger (but exception doesn’t apply to short form mergers where no vote required)
· STEP 2: §13.02(b)(1) Market-Out Exception ELIMINATES right to appraisal for publicly traded stock
· STEP 3: §13.02(b)(3) RESTORES appraisal rights if consideration is other than cash or publicly traded securities
Parent (bidder):

· §13.02(a)(1) only grants appraisal rights in merger transactions that require shareholder approval


	ASSET ACQUISITION

(All or substantially all of the target’s assets)

	Delaware
	MBCA

	Board Approval
	

	Target:
· §271(a) requires vote of Target board
Bidder:
· §271(a) only applies to Target
· §141 still gives Bidder Board a vote based on management control – “the business and affairs of every corporation . . . shall be managed by and under the direction of the board of directors”
	Target: 

· §12.02(b) requires board approval for sales of assets not within ordinary course of business unlike in §12.01 which applies to ordinary disposition of assets
Bidder:
· §12.02 only applies to target
· §8.01 however requires board vote based on management and control power – “all corporate powers shall be exercised by or under the authority of the board of directors”

	Shareholder Vote
	

	Target: 
· §271(a): requires shareholder vote for target based on same requirements as §251 (fundamental change)
· Gimbel v. Signal definition of “substantially all the assets” (fundamental change)
· Qualitatively vital: Out of ordinary course of business and substantially affects the existence and purpose of corporation AND 
· Quantitatively vital
· Katz v. Bregman: Additional Factors
· Totality of the circumstances – trend analysis of the company
Bidder:
· §271 only applies to target – no vote for bidder
· If Bidder is public: NYSE Rule 312.03(c) restores shareholder vote IF bidder is issuing more than 20% outstanding voting power

	Target:

· §12.02(a) requires a shareholder vote for sale of assets which would leave the corporation without a significant continuing business activity
· Distinct from DGCL rule because focuses on what is left, not what is sold \
· §12.02(a) Safe Harbor: if target retains business activity that represents at least 25% of total assets at the end of the most recently completed fiscal year, and 25% of either income from continuing operations before taxes or revenues from continuing operations for that fiscal year, target will be deemed to have retained a significant continuing business activity and will effectively fall under §12.01 which requires no shareholder vote.
Bidder:
· No vote is required unless vote is granted under §6.21(f) which requires shareholder vote if:
1. Bidder is issuing consideration other than cash for its shares AND

2. The shares to be issued to target exceed 20% of Bidder’s outstanding voting power
· NYSE RULE 312.03(c) reiterates 20% threshold rule

	Shareholder Appraisal Rights
	

	Target:

· §262 only applies to mergers – no appraisal rights
Bidder:
· §262 only applies to mergers – no appraisal rights

	Target: 

· STEP 1: §13.02(a) grants appraisal rights to shareholders who had a right to vote 
· EXCEPT where shareholder stock remains outstanding after the merger (but exception doesn’t apply to short form mergers where no vote required)
· STEP 2: §13.02(b)(1) Market-Out Exception ELIMINATES right to appraisal for publicly traded stock
· STEP 3: §13.02(b)(3) RESTORES appraisal rights if consideration is other than cash or publicly traded securities
Bidder:
· No vote so no appraisal – §12.02 only applies to target

	STOCK PURCHASE

	Delaware
	MBCA

	Board Approval
	

	Target:

· No vote – target as a company is not a party to the transaction – bidder is purchasing shares directly from shareholders
Bidder:

· §141 requires board approval based on board’s management control 
	Target:

· No vote – target as a company is not a party to the transaction – bidder is purchasing shares directly from shareholders
Bidder:

· §8.01 requires vote by enabling board to make decisions regarding management and control

	Shareholder Vote
	

	Target:

· No vote required because shareholders have the choice of whether or not they want to sell their shares to bidder
Bidder:

· No vote unless public company and NYSE Rule 312 is triggered
· Shareholder vote required if bidder is issuing more than 20% outstanding voting power as consideration
	Target:

· No vote required because shareholders have the choice of whether or not they want to sell their shares to bidder
Bidder:

· No vote is required unless vote is granted under §6.21(f) which requires shareholder vote if:
3. Bidder is issuing consideration other than cash for its shares AND

4. The shares to be issued to target exceed 20% of Bidder’s outstanding voting power
· NYSE RULE 312.03(c) reiterates 20% threshold rule

	Shareholder Appraisal Rights
	

	Target: 
· §262 only applies to mergers – no appraisal rights
Bidder:

· §262 only applies to mergers – no appraisal rights
	Target:

· No appraisal rights – public policy is to protect property rights but shareholders are not being deprived of their property against their will

Bidder:
· No appraisal rights – not a fundamental change


	FORWARD TRIANGULAR MERGER

New Co. Survives, Target Disappears

	Delaware
	MBCA

	Board Approval
	

	Target:
· §251(b) requires board approval by board of each party 
New Co:

· §251(b) requires board approval by board of each party 
Bidder:

· §251 does not apply because bidder is not a party to the transaction BUT,

· §§152-154 still require board approval if issuing shares
· And §141 requires board approval based on corporate norms (i.e. issuing cash as consideration)
	Target:

· §11.04(a) requires board approval for each party
New Co:

· §11.04(a) requires board approval for each party
Bidder:
· §11.04(a) does not apply because bidder is not a party 
· §6.21 requires board approval if issuing authorized shares
· §8.01 requires board approval based on corporate norms (i.e. issuing cash consideration)

	Shareholder Vote
	

	Target: (disappearing)
· §251(c) grants shareholder vote to EACH constituent corporation (Requires absolute majority of outstanding votes to pass)

New Co: (surviving)
· §251(c) grants shareholder vote to EACH constituent corporation (Requires absolute majority of outstanding votes to pass)

· §251(f) ELIMINATES vote for surviving corporation unless all 3 elements are met -articles, same stock, 20%
· No vote for New Co. as surviving company but doesn’t matter because would be a foregone conclusion because Bidder is voting for New Co.

Bidder: (not a party to the transaction)
· §251(c) does not apply because bidder is not a party 
· NYSE Rule 312.03(c) may still give bidder shareholders a vote if bidder is public and issuing more than 20% outstanding voting power
	Target: (disappearing)
· §11.04(b) requires that a party to the merger must submit plan to shareholders for a vote (once there is a quorum, there must be more YES than NO votes)
New Co: (surviving)
· STEP 1: §11.04(b) requires shareholder votes for parties to merger (once  a quorum, more YES than NO votes)
· STEP 2: §11.04(h) ELIMINATES Shareholder voting rights if corporation will survive
· Lack of vote unimportant because foregone conclusion as controlled by bidder

Bidder: (not a party to the transaction)
· §11.04 does not apply because bidder is not a party
· §6.21(f) will restore vote if:
· Consideration other than cash 
· Issued shares compromise more than 20% of outstanding voting power pre-merger - same as NYSE Rule 312.03(c)

	Shareholder Appraisal Rights
	

	Target:

· STEP 1: §262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger
· STEP 2: §262(b)(1)(i)-(ii) market-out exception ELIMINATES right of appraisal where the shares to be eliminated are publicly traded
· STEP 3: §262(b)(2) RESTORES right of appraisal (even if dissenting shares are publicly traded UNLESS merger consideration includes:
· Shares of surviving corporation
· Shares of stock in any other publicly traded corporation
· cash for fractional shares
· any combination of above
New Co:
· STEP 1: §262(a) grants appraisal rights to constituent corporations of a merger

· STEP 2: §262(b)(1) ELIMINATES right to appraisal for shares of SURVIVING CORPORATION if right to vote was eliminated under §251(f)
Bidder:
· No appraisal right – not a party to the merger
	Target:

· STEP 1: §13.02(a) grants appraisal rights to shareholders who had a right to vote 
· EXCEPT where shareholder stock remains outstanding after the merger (but exception doesn’t apply to short form mergers where no vote required)
· STEP 2: §13.02(b)(1) Market-Out Exception ELIMINATES right to appraisal for publicly traded stock
· STEP 3: §13.02(b)(3) RESTORES appraisal rights if consideration is other than cash or publicly traded securities
New Co:

· §13.02(a)(1) only grants appraisal rights to merger transactions that require shareholder approval where stock does not remain outstanding (so no appraisal rights for bidders)
Bidder:
· No appraisal right -  bidder not a party to the merger.  Bidder shareholder’s right to vote was a matter of corporate governance, not because they were party to the merger.

	REVERSE TRAINGULAR MERGER

Target Survives, New Co. Disappears

	Delaware
	MBCA

	Board Approval
	

	Target:

· §251(b) requires board approval for constituents
New Co:

· §251(b) requires board approval for constituents
Bidder:

· §251 does not apply - bidder is not a party, BUT
· §§152-154 require board approval if issuing shares
· §141 corporate norms require board approval (cash)
	Target:

· §11.04(a) requires board approval for each party
New Co:

· §11.04(a) requires board approval for each party
Bidder:

· §11.04(a) does not apply - bidder is not a party 
· §6.21 requires board approval if issuing shares
· §8.01 corporate norms require board approval (cash)

	Shareholder Vote
	

	Target: (surviving) 
· §251(c) grants shareholder vote to EACH constituent corporation (Requires absolute majority of outstanding votes to pass)

· §251(f) does NOT eliminate vote even though surviving corporation because shares do not remain the same post-merger (converted to bidder stock)

New Co: (disappearing)
· §251(c) grants shareholder vote to EACH constituent corporation (Requires absolute majority of outstanding votes to pass)

Bidder: (not a party to the transaction)
· §251(c) does not apply because bidder is not a party 
· NYSE Rule 312.03(c) may still give bidder shareholders a vote if bidder is public and issuing more than 20% outstanding voting power
	Target:

· STEP 1: §11.04(b) requires shareholder votes for parties to the merger (once there is a quorum, more YES than NO votes)
· STEP 2: §11.04(h) does not eliminate Shareholder voting rights because:
· Shareholders will not retain same number of shares with identical preferences, limitations and relative rights post-merger
New Co:

· §11.04(b) requires shareholder votes for parties to the merger (once there is a quorum, more YES than NO votes) foregone conclusion because controlled by bidder

Bidder:
· §11.04 does not apply because bidder is not a party
· §6.21(f) will restore vote if:
· Consideration other than cash 
· Issued shares compromise more than 20% of outstanding voting power pre-merger - same as NYSE Rule 312.03(c)

	Shareholder Appraisal Rights
	

	Target: (surviving)
· Step 1: §262(a) grants appraisal rights to constituents of a merger

· Step 2: §262(b)(1) will not eliminate appraisal right even though surviving corporation - right to vote not eliminated under §251(f) – stocks won’t be the same
· Step 3: §262(b)(i)-(ii) – market-out exception eliminates appraisal right if publicly traded
· Step 4: §262(b)(2) RESTORES appraisal right – unless consideration includes one of the following:
1. shares of surviving corporation

2. shares of other publicly traded corporation
3. cash for fractional shares

4. any combination of only the above
New Co: (disappearing)
· §262(a) grants appraisal rights to constituents of a merger, and not eliminated under §262(f) because New Co. won’t survive. (foregone conclusion though – will be no dissenters)
Bidder:
· No appraisal rights – not a constituent to the merger
	Target:

· STEP 1: §13.02(a) grants appraisal rights to shareholders who had a right to vote 
· EXCEPT where shareholder stock remains outstanding after the merger (but exception doesn’t apply to short form mergers)
· STEP 2: §13.02(b)(1) Market-Out Exception ELIMINATES right to appraisal for publicly traded stock
· STEP 3: §13.02(b)(3) RESTORES appraisal rights if consideration is other than cash or publicly traded securities
New Co:

· §13.02(a)(1) grants appraisal rights where shareholder approval was required if stock does not remain outstanding (no 13.02(b) market out)
Bidder:
· No appraisal right -  bidder not a party to the merger.  Bidder shareholder’s right to vote was a matter of corporate governance, not because they were party to the merger.

	BINDING SHARE EXCHANGE – MBCA ONLY

Enabling Statute – §11.03

	The binding share exchange looks like the structure of a stock purchase except that it is not hostile because the target corporation is a party to the transaction rather than the target shareholders. This way, the bidder does not have to worry about the potential for failing to get 100% of the shareholders to sign on.

Also, this ultimately ends up looking like a triangular merger with the added benefit of avoiding the transaction costs associated with setting up New Co.

Problem is, this is not available in Delaware, only MBCA jurisdictions

	Board Approval

	Target:

· §11.04(a) requires board approval for parties to the merger or share exchange
Bidder

· §11.04(a) requires board approval for parties to the merger or share exchange

	Shareholder Vote

	Target:

· §11.04(b) requires that a party to the merger must submit plan to shareholders for a vote (once there is a quorum, there must be more YES than NO votes)
Bidder:

· STEP 1: §11.04(b) requires shareholder votes for parties to the merger (once there is a quorum, more YES than NO votes)
· STEP 2: §11.04(h) ELIMINATES Shareholder voting rights if:
9. Corporation will survive
10. Articles of incorporation will not be changed

11. Shareholders will retain same number of shares with identical preferences, limitations and relative rights post-merger

12. Vote not required under §6.21(f) which requires a vote if:

· Consideration other than cash 
· Issued shares compromise more than 20% of outstanding voting power pre-merger - same as NYSE Rule 312.03(c)

	Appraisal Rights

	Target:

· STEP 1: §13.02(a) grants appraisal rights to shareholders who had a right to vote 
· EXCEPT where shareholder stock remains outstanding after the merger (but exception doesn’t apply to short form mergers even though no vote required)
· STEP 2: §13.02(b)(1) Market-Out Exception ELIMINATES right to appraisal for publicly traded stock
· STEP 3: §13.02(b)(3) RESTORES appraisal rights if consideration is other than cash or publicly traded securities
Bidder:

· §13.02(a) does NOT grant appraisal right because it does not apply when shareholder stock remains outstanding after the merger (except short-form mergers) even if they had the right to vote under §11.04(b) and §11.04(h)


CALIFORNIA LAW
	§181. Reorganization

	A reorganization includes:
a. Merger Reorganization: A merger pursuant to Chapter 11 (which defines merger and sets out requirements for the merger agreement) other than short-form merger
· A merger is always a reorganization whether the consideration is cash or stock

b. Exchange Reorganization: acquisition by one domestic corporation . . . in exchange in whole or in part for its equity securities for equity shares of another domestic corporation, IF immediately after the acquisition, the acquiring corporation has control (as defined in §160) of the other corporation 
· Only includes stock for stock purchase. Stock purchase for cash is not a reorganization 

c. Sale of Assets Reorganization: Acquisition by one domestic corporation . . . in exchange in whole or in part for its equity or for its debt securities which are not adequately secured and which have a maturity date in excess of five years after consummation of the reorganization, or both, of all or substantially all of the assets of another domestic corporation
· Only includes sale of assets for stock. Sale of assets for cash is not a reorganization and falls under Chapter 10


	DIRECT MERGER (for cash or stock)

	Constitutes a merger reorganization under §181(a)

	Board Approval

	Target:

· §1200(a) requires board approval of each constituent corporation in a merger reorganization
Bidder

· §1200(a) requires board approval of each constituent corporation in a merger reorganization

	Shareholder Vote

	Target:
· § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
Bidder:

· Step 1: §1201(a) requires shareholder vote if board approval was required under §1200
· Step 2: §1201(b) eliminates shareholder vote if they continue to hold at least 5/6 of the voting power after the merger is completed
· If bidder is public, NYSE Rule 312 will require a shareholder vote if bidder is issuing more than 20% of the outstanding voting power as consideration for the merger

	Appraisal Right

	Target:

· §1300(a) grants appraisal rights to shareholders who had a vote under §1201
· §1300(b) Market-Out Exception) Eliminates appraisal right for holders of shares that are publicly traded
· Appraisal right is RESTORED if shareholders are accepting anything other than publicly traded shares or cash for fractional shares
· Note this is in line with the Delaware market-out rather than MBCA market-out where accepting all cash also eliminates the appraisal right
Bidder:

· §1300(a) grants appraisal rights to shareholders who had a vote under §1201
· §1300(b) Market-Out Exception) Eliminates appraisal right for holders of shares that are publicly traded
· Appraisal right is RESTORED if shareholders are accepting anything other than publicly traded shares or cash for fractional shares
· Note this is in line with the Delaware market-out rather than MBCA market-out where accepting all cash also eliminates the appraisal right


	STOCK PURCHASE (for stock)

	Constitutes an exchange reorganization under §181(b)

	Board Approval

	Target:

· §1200(b) requires board approval of each constituent corporation in an exchange reorganization
Bidder

· §1200(b) requires board approval of each constituent corporation in an exchange reorganization

	Shareholder Vote

	Target:

· No shareholder vote – target is not a party to the transaction and shareholders can just choose to not sell their shares

Bidder:

· Step 1: §1201(a) requires shareholder vote if board approval was required under §1200
· Step 2: §1201(b) eliminates shareholder vote if they continue to hold at least 5/6 of the voting power after the merger is completed
· If bidder is public, NYSE Rule 312 will require a shareholder vote if bidder is issuing more than 20% of the outstanding voting power as consideration for the merger

	Appraisal Right

	Target:

· No appraisal rights - §1300(a) only grants appraisal rights to shareholders who had a vote under §1201
Bidder:

· §1300(a) grants appraisal rights to shareholders who had a vote under §1201
· §1300(b) Market-Out Exception) Eliminates appraisal right for holders of shares that are publicly traded
· Appraisal right is RESTORED if shareholders are accepting anything other than publicly traded shares or cash for fractional shares
· Note this is in line with the Delaware market-out rather than MBCA market-out where accepting all cash also eliminates the appraisal right


	STOCK PURCHASE (for cash)

	Not a reorganization under §181(b)

	Board Approval

	Target:

· No board approval – target itself is not a party to the transaction
Bidder

· §300(a) requires board approval as part of corporate governance

	Shareholder Vote

	Target:

· No shareholder vote – target shareholders can just choose not to sell (not being deprived of property right)
Bidder:

· No shareholder vote – not issuing shares

	Appraisal Right

	Target:

· No appraisal rights because transaction is not a reorganization

Bidder:

· No appraisal rights because transaction is not a reorganization


	ASSET ACQUISITION (for stock)

	Constitutes a sale of assets reorganization under §181(c)

	Board Approval

	Target:

· §1200(c) requires board approval of each constituent corporation in an exchange reorganization
Bidder

· §1200(c) requires board approval of each constituent corporation in an exchange reorganization

	Shareholder Vote

	Target:

· § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
Bidder:

· Step 1: §1201(a) requires shareholder vote if board approval was required under §1200
· Step 2: §1201(b) eliminates shareholder vote if they continue to hold at least 5/6 of the voting power after the merger is completed
· If bidder is public, NYSE Rule 312 will require a shareholder vote if bidder is issuing more than 20% of the outstanding voting power as consideration for the merger

	Appraisal Right

	Target:

· §1300(a) grants appraisal rights to shareholders who had a vote under §1201
· §1300(b) Market-Out Exception) Eliminates appraisal right for holders of shares that are publicly traded
· Appraisal right is RESTORED if shareholders are accepting anything other than publicly traded shares or cash for fractional shares
· Note this is in line with the Delaware market-out rather than MBCA market-out where accepting all cash also eliminates the appraisal right
Bidder:

· §1300(a) grants appraisal rights to shareholders who had a vote under §1201
· §1300(b) Market-Out Exception) Eliminates appraisal right for holders of shares that are publicly traded
· Appraisal right is RESTORED if shareholders are accepting anything other than publicly traded shares or cash for fractional shares
· Note this is in line with the Delaware market-out rather than MBCA market-out where accepting all cash also eliminates the appraisal right


	ASSET ACQUISITION (for cash)

	Not a reorganization under §181(c)  

 Instead falls under Chapter 10 – Non-reorganization Sale of Assets

	Board Approval

	Target:

· §1001 requires board approval of target in a non-reorganization sale of assets (for cash)
Bidder

· §1001 does not require board approval for bidder – only applies to target, BUT
· §300(a) does require board approval as part of corporate governance

	Shareholder Vote

	Target:

· §1001 requires shareholder approval in a non-reorganization sale of assets (for cash)
Bidder:

· §1001 Does not apply to bidder, so bidder shareholders get no vote

	Appraisal Right

	Target:

· No appraisal rights because transaction is not a reorganization

Bidder:

· No appraisal rights because transaction is not a reorganization


	TRIANGULAR MERGER (for cash or stock)

	Constitutes a merger reorganization under §181(a)

	Board Approval

	Target:

· §1200(a) requires board approval of each constituent corporation in a merger reorganization
New Co:

· §1200(a) requires board approval of each constituent corporation in a merger reorganization
Bidder

· §1200(e) requires board approval of a “parent party” (corporation in control of any constituent and whose equity securities are issued, transferred, or exchanged in the reorganization)
· Bidder only qualifies as a “parent party” if the consideration is stock

	Shareholder Vote

	Target:

· § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
New Co:

· § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
· This is a foregone conclusion because Bidder controls New Co.
Bidder:

· Step 1: §1201(a) requires shareholder vote if board approval was required under §1200
· Bidder fails this test if the consideration is all cash because board approval would not be required

· Step 2: §1201(b) eliminates shareholder vote if they continue to hold at least 5/6 of the voting power after the merger is completed
· If bidder is public, NYSE Rule 312 will require a shareholder vote if bidder is issuing more than 20% of the outstanding voting power as consideration for the merger

	Appraisal Right

	Target:

· §1300(a) grants appraisal rights to shareholders who had a vote under §1201
· §1300(b) Market-Out Exception) Eliminates appraisal right for holders of shares that are publicly traded
· Appraisal right is RESTORED if shareholders are accepting anything other than publicly traded shares or cash for fractional shares
· Note this is in line with the Delaware market-out rather than MBCA market-out where accepting all cash also eliminates the appraisal right
New Co:

· §1300(a) grants appraisal rights to shareholders who had a vote under §1201
· This won’t ever be exercised because in reality there will be no dissenters
Bidder:

· §1300(a) grants appraisal rights to shareholders who had a vote under §1201
· §1300(b) Market-Out Exception) Eliminates appraisal right for holders of shares that are publicly traded
· Appraisal right is RESTORED if shareholders are accepting anything other than publicly traded shares or cash for fractional shares
· Note this is in line with the Delaware market-out rather than MBCA market-out where accepting all cash also eliminates the appraisal right


I. De Facto Merger Doctrine: Form v. Substance
a. Common law equitable remedy – a sale of assets of a company may be treated as if it were a direct merger and shareholders seek to enjoin the acquisition unless the same statutory requirements are satisfied as would be required for a merger (e.g. shareholder vote)
i. dissenting shareholders want to make sure they get appraisal rights
ii. creditors want to make sure the company will be responsible for present and future liabilities of the target (successor liability) as if it were a merger
Applestein v. United Board & Carton Corporation: United Board and Carton Corporation (United) was a publicly traded company with over 1,000 shareholders. Interstate Container Corporation (Interstate) was wholly owned by Saul Epstein. In July 1959, United and Interstate entered into an agreement they labeled a stock exchange agreement. Under its terms, United would acquire all the shares of Interstate as a wholly owned sub and would assume its liabilities. In exchange, Epstein would receive 40 percent of the shares of United. 

The second step in the transaction was labeled a dissolution. Four new directors would be added to the board of United, including Epstein, and Epstein would be in effective control of the board. This second step really just looked like a back end short form merger. United’s proxy statement on the issue stated that since the transaction was a stock purchase and not a merger, United’s dissenting shareholders were not entitled to an appraisal of their shares and only a majority vote of shareholders was required to approve it. Had this second step been a stock exchange, a shareholder vote would have been required under the NYSE Rules, and under New Jersey corporate law, a supermajority would have been required. Dissenting shareholders now claim this was a de facto merger and sue to enjoin the transaction.
*The corporations went opinion shopping. A NJ lawyer had told them their structure of the transaction would be a problem then they went to a NY lawyer who told them it was ok.

Holding:  The court looks beyond the name of the transaction and evaluates the substance. It says it looks like a merger and enjoins the transaction pending a vote of the outstanding shareholders.



Factors the court looked at to determine this was a de facto merger:

1. Transfer of all shares and assets of Interstate to United

2. United assumes all of Interstate’s liabilities

3. “pooling of interests” of the two corporations

4. Absorption and dissolution of interstate

5. Joinder of officers and directors from both corporations on enlarged board

6. Shareholders of Interstate (Epstein) surrender target shares for newly issued bidder (United) shares

b. Delaware Rejects De Facto Merger (form over substance)
i. In place of the de facto merger doctrine, Delaware uses the Doctrine of Independent Legal Significance
1. If an action is legal under one section of the statute, its validity is not dependent upon requirements of an unrelated section through which the same result could have been achieved.

Hariton v. Arco (DE case) – rejection of de facto merger Arco and Loral (2 publicly traded companies) entered into a “reorganization agreement” under section 271 of Delaware corporation law. The transaction was structured as a sale of assets in exchange for stock and contemplated a second step where Arco would disappear.  This looks like a merger because the shareholders have all been pooled together.

Arco was bound by the agreement to complete the orderly winding up and dissolution and was required to distribute the Loral shares to the old Loral shareholders (they were concerned there would be too much concentrated power if the shares remained held by former Arco shareholders)

The Arco shareholders voted and the transaction was approved. One of the dissenting shareholders (Hariton) sues because he says this was a de facto merger and although he got a right to vote under §271, he should have also had appraisal rights based on the fact that the end result was the same as a direct merger.

Holding: Delaware refused to look passed form and said it is not for the court to interpret the statute. So long as you follow the statute, the court need not intervene – want stability and certainty for corporations in structuring deals.

Pasternak v. Glazer: This was decided as a contracts case rather than a de facto merger case. This was a forward triangular merger between Houlihan and Zapata’s sub where the consideration was Zapata stock. New Co. is created to acquire Houlihan. The shareholders received a majority vote based on NYSE rule 312, but the articles had a provision requiring an 80% supermajority to approve the transaction. Zapata tried to argue that the articles only talked about merger with a corporation rather than a merger sub, and therefore the supermajority didn’t apply. 

Holding Because Delaware does not use the de facto merger rule, the court instead decided this as a contract case and said the articles were unambiguous and should be applied the same to a merger sub as a separate target co. 

c. CA accepts the De Facto Merger Doctrine – unlike Delaware, looks through form for substance
II. CLASS VOTING
a. If a corporation has multiple classes of outstanding voting stock, each class must approve any “fundamental change” by a requisite majority (of that class). 

b. The right to a class vote therefore adds an additional layer of protection for each class (especially if that class represents a minority interest) and can create the potential for veto power

c. CA v. DE – Opposite Voting Defaults
i. In CA, default requires a transaction to be approved by a majority of each class

1. CA §2115 – outreach statute – treats foreign corporations as quasi-CA corporations based on specific threshold requirements for number of shareholders/amount of business in CA

ii. In DE, default requires a transaction to be approved by a majority of all shareholders voting together as a single class.

Vantage Point v. Examen (internal affairs question – class voting): Examen is a Delaware company being acquired by Reed Subsidiary in a reverse merger. The shareholders are trying to argue that CA law should be applied based on CA §2115 – outreach statute – which would treat Vantage Point as a quasi-CA company and therefore give them a right to a class vote. 

The shareholders owned 85% of preferred stock but no common stock and did not have the overall voting majority. Therefore, under DE law, they lost the vote, but could have defeated the transaction by voting as a class and winning the preferred shares class vote. 

Holding:  The court said that Delaware law applies based on the internal affairs doctrine, and didn’t want people to be able to pick and choose their applicable law based on these outreach statutes. 

III. APPRAISAL RIGHTS 

a. 4 issues related to appraisal rights:
i. Availability of appraisal rights
ii. Procedural requirements for perfecting appraisal rights
iii. Valuation 
iv. Exclusivity of appraisal remedy
b. Property rights rationale: appraisal rights offer a remedy to shareholders who would otherwise be forced to give up their property rights in the company and accept a new investment they may not want.
c. Procedural Requirements for Exercising Appraisal Rights

i. File Notice of Intent to dissent before the vote
1. This creates early warning – allows the board to make changes if there are lots of dissenters
2. It puts both target and bidder board on notice – bidder will take on the liability of these appraisal rights and have to pay the dissenters
3. It puts the target board on notice that bidder may not be offering a fair premium
ii. Vote NO on the transaction, 
iii. Continue to hold the shares through closing, AND

iv. File written demand for appraisal after the transaction has passed
1. Must look to state and local rules for timing of when the demand must be filed
v. Note: Only the shareholder of record has standing to raise an appraisal claim, not the beneficial owner (issues arise with street name shares which are in the name of the financial institution rather than the beneficial owner)
1. E.g. Dell case where T. Rowe Price brought an appraisal action, but the shareholder of record had mistakenly voted in favor of the transaction, eliminating T. Rowe’s appraisal right.
vi. MBCA says that the corporation must pay cash within 30 days after the demand is filed – it must pay its estimate of fair value plus interest from the effective date of the corporate acquisition without waiting for the conclusion of the appraisal proceeding
1. Court costs of appraisal proceeding should be assessed against the corporation (MBCA §13.31(a))

d. Appraisal Arbitrage

i. Appraisal arbitrage used to be rare but now that interest rates are low, the last 5 or 6 years has seen a huge increase
ii. The return on a successful appraisal action may yield a higher return
1. Statutorily, the interest rate on appraisal payments is set to 5% above the federal interest rate. 
a. Even if you don’t get more than the consideration, you earn more from the interest 
iii. Appraisals have therefore become a business model for hedge fund managers – if you think a deal is a low ball, you buy shares and then bring appraisal rights.
iv. Delaware response to Appraisal Arbitrage:

1. DGCL §262 was amended to include §262(h) which gives the bidder the option to pay an amount of cash early so as to reduce the principal earning interest during the appraisal proceedings.
e. VALUATION
i. The burden is on the shareholder trying to exercise appraisal rights to pay for the attorney and they have to establish fair value bring in financial experts to testify and challenge the models used by management in determining the premium was fair.
1. Once a determination is made for fair value in an appraisal proceeding, that is then available to all dissenters who completed the procedural requirement (no need for a class)
ii. Weinberger sets up Entire Fairness Standard for determining fair value
1. 2 parts – (1) Fair Dealing (2) Fair Price

Weinberger v. UOP, Inc.: step 1: Signal acquired 50.5 percent of UOP, outstanding stock, first with a merger where Signal purchased authorized but unissued shares, and then as a cash tender offer. Signal elected six members to the new board of UOP, five of which were either directors or employees of Signal (interlocking board). After the acquisition, Signal still had a significant amount of cash on hand due to a sale of one of its subsidiaries. Signal was unsuccessful in finding other good investment opportunities for this extra cash so it decided to look into UOP once again.

Step 2: buy out remaining UOP shares (squeeze out reverse triangular) - Charles Arledge and Andrew Chitiea, two Signal officers who were also UOP directors, conducted a “feasibility study” for Signal and determined that the other 49.5 percent of UOP would be a good investment for Signal for any price up to $24 per share. The study found that the return on investment at a purchase price of $21 per share would be 15.7 percent, whereas the return at $24 per share would be 15.5 percent. Despite this small difference in return, the difference in purchase price per share would mean a $17 million difference to the UOP minority shareholders. This information was never passed along to Arledge and Chitiea’s fellow UOP directors or the UOP minority shareholders. The UOP board agreed on a $21 per share purchase price. The UOP minority shareholders subsequently voted in favor of the merger. 

Shareholders filed a breach of fiduciary duty claim against Signal

Holding: Court abandons the business purpose test which looks at whether the main purpose of the transaction was to eliminate the minority shareholders. If that was the sole purpose, the corporation would fail. Here however, the court said the minority shareholders don’t have a right to remain shareholders of the subsidiary but if they are eliminated, because of the increased chance for abuse. the corporation must comply with the Entire Fairness Test, which has two prongs, fair dealing and fair price. 

Signal failed both prongs of the entire fairness test 
· Fair Dealing

· The court said Signal failed the fair dealing prong because the interested board members did not disclose the feasibility report. It was not fair for those interlocking board members to use the information obtained about UOP for Signal’s benefit. 
· If they didn’t want to disclose the feasibility report, the interested board members should have sat out of the price negotiations with signal
· Should have done an arms-length negotiation like in ATT/DirecTV with a separate independent negotiating committee
· Fair Price – because of the findings in the feasibility report, the court said Signal failed on this prong as well
· Avoiding the Entire Fairness Rule
· The court outlines the alternative option in Footnote 7
· Corporations should set up an independent negotiating committee made up entirely of independent outside directors
· Once appointed, the committee is supposed to independently negotiate the terms of the deal
· With this arms-length bargaining, each side still has a fiduciary duty to their shareholders. 
· To avoid the look of impropriety, corporations also now commonly procure fairness opinions 
· Cleansing Statutes: DGCL §144 & CA §310

· When a transaction has an inherent conflict of interest, it will be set aside unless the entire fairness standard is met.
· However, if the transaction is approved by a vote by the majority of the minority, the burden shifts to the challenger to prove the unfairness rather than the corporation.
· In Weinberger, this didn’t help because the vote was not informed.
· Weinberger court also says that moving forward, if the shareholder’s complaint is that they’re not getting an adequate premium, the sole remedy will be appraisal proceedings.
· Methods of Valuation

· Weinberger court allowed use of any reasonable valuation method and not solely the Delaware Block Method

· Today, the major valuation method is the Discounted Cash Flow Valuation

· First determine what the future cash flows will be
· Then discount it to present value
· The weakness of this method is that you have to make assumptions about what the future cash flow will be and the discount rate that will apply
· This can lead to battle of the experts who end up with wildly different evaluations by using the same method
· It is then up to the court to decide what to do with those competing valuations 
· Courts can defer to one of the expertise for the parties or can appoint a neutral expert (neutral expert seen as a cop out because it’s the court’s job to decide)
· In the Dell case on pg. 202, Laster just came up with his own valuation (Dell said value was $48 billion and market appraised at $25 billion – Laster said real value was $31 billion)
· If there is a “robust auction” courts will be likely to determine that the merger price is the best indication of the fair value (burden on target board to show they did their job and had a robust auction – part of fiduciary duties)
· in determining the value of the corporation, you take into account All relevant factors EXCEPT elements of value that arise from the speculative effects of the merger

· but you can take into account the earnings prospect of the business on the date the merger becomes effective

Cavalier Oil Corp. v. Harnett This was a short form merger for cash. Harnett is the minority shareholder of EPIC which will be dissolved after the merger and absorbed by Cavalier. Cavalier offered $93.95/share to Harnett. Post-Weinberger, he can’t prevent the transaction and his only remedy to argue about fair value is the appraisal process. After the appraisal proceeding, the court awards him $347,000 and Cavalier appeals saying the court failed to apply a minority discount to his shares because shares representing less than 10% really have very little value in the market because you don’t have any real voting rights.

Holding: The court focuses on the value of the corporation rather than the value of the specific fraction of shares owned by any particular shareholder. They want to protect the minority shareholders from being taken advantage of by the majority. Short form mergers such as these are inherently highly suspect because of the lack of shareholder vote and they have become a hot bed for appraisal proceedings.

Cede & Co. v. Technicolor Inc.: Technicolor, Inc. (defendant) was in serious financial trouble in early 1982. Ron Perelman, controlling shareholder of MacAndrews & Forbes Group, Inc. (MAF), determined that Technicolor would be an attractive takeover candidate for MAF. Technicolor agreed to a two-step merger, in which MAF would first make a cash tender offer and then conduct a cash-out merger with any shareholders who did not accept the tender offer. The tender offer opened in November 1982, and by the end of the month, MAF had acquired 82 percent of Technicolor’s shares.
Meanwhile, Perelman had developed a plan for improving Technicolor’s performance, which included selling all of Technicolor’s unprofitable units. Cinerama, Inc. (plaintiff) did not accept the tender offer and dissented from the cash-out merger, which was completed in January 1983. Cinerama sued for an appraisal. The trial court computed an appraisal value which excluded any value created by Perelman’s plans for the new company, on the reasoning that the appraisal should exclude any future value which, but for the merger, would not exist. Cinerama appealed, arguing that Perelman’s plans should be factored in.

Holding: The court looks at the value of the corporation at the date of the merger but steps taken after (but before the squeeze out) are also included. MAF could have avoided this by structuring the deal as a single-step transaction. He didn’t want to do a reverse triangular merger because he would have been required to notice the meeting, send out proxy statements, etc. which would take a lot of time and risk topping bids.
iii. in response to Cede, Delaware created a new type of medium-form merger with §251(h) in 2013.

· this was designed to streamline the 2-step transaction used in Cede, therefore eliminating those changes made from the valuation of the company

· if this had existed at the time of Cede, Perelman would have won

SUCCESSOR LIABILITY
f. Default rule is that interests are freely transferable unless otherwise agreed
i. Those limitations are usually enforced so long as the restriction on the right to transfer are reasonable
1. Non-assignment provisions are common in real estate requiring consent of the landlord for assignment. 
2. The courts favor free assignability, so typically state law will allow for the anti-assignment provisions but the landlord can’t unreasonably withhold consent
ii. Note that patents are considered personal and are not freely transferrable like interests in real property
iii. Target’s perspective: agreements are often part of what makes Target attractive and valuable
iv. Bidder’s prospective: wants to make sure it will be able to step into Target’s shoes and get the benefits (e.g. lease, IP, etc.)
v. Acquisition of those liabilities and interests depends on the type of the transaction
1. Direct Merger – interests are transferred by operation of law -doesn’t count as assignment
2. Stock Purchase – no transfer of assets because Target stays intact and remains the party to the lease as a wholly owned subsidiary of Bidder
3. Reverse Triangular – no official transfer because Target remains in place and its assets and liabilities are intact – this is attractive for Bidder because it also shields it from any liabilities to Target creditors but they also keep control of the assets and interests
4. Forward Triangular – New Co. is the new liable entity and there is a transfer by operation of law – don’t have to worry about assignment, and Bidder is still shielded from creditors
5. Sale of Assets – no transfer by operation of law so there has to be a formal assignment – benefit is that Bidder can pick and choose the assets and liabilities it wants to take on, but anti-assignment provisions will be an obstacle
a. In a 2-step transaction, the second step involves the winding up of the target and the creditors get paid by the surviving entity)
b. Becomes more complicated for tort creditors rather than contract creditors who won’t necessarily be creditors at the time of the agreement and will not be paid from those assets. 
Branmar Theatre Co. v. Branmar Inc. (anti-assignment clause & stock purchase) – Branmar Inc. negotiated with the Rappaport family to run a theater. Branmar is the landlord and also a stakeholder (will get a share of the profits). The Rappaports then create a company of which they are the sole shareholder, Branmar Theater Co.  and the company will be the tenant of Branmar. There is an anti-assignment provision in the lease but the Rappaports want to transfer the lease to Schwartz. Branmar Inc. refuses to give consent to the assignment because they want the Rappaports to run the business.

To avoid the anti-assignment provision once the landlord refuses consent, the Rappaports and Schwartz conduct a stock purchase so that Schwartz is now the 100% owner of Branmar Theater Inc. The landlord sues and says this still counts as an assignment in violation of the lease agreement. 

Holding: The court refuses to look through form to substance. It recognizes the economic merits of the argument, but says that technically no assignment took place under the statute because the stock purchase technically did not change the party to the lease. Branmar Theater Inc. is still the tenant, it is just owned by Schwartz rather than the Rappaports. The court says that the landlord should have had a change in control clause rather than just an anti-assignment provision if they wanted to protect themselves from this situation.
PPG v. Guardian (anti-assignment clause for patent & direct merger): Permaglass and Guardian conduct a direct merger where Permaglass will disappear and Guardian acquires all assets and liabilities. A license agreement had been made between PPG and Permaglass for exclusive licenses for certain patents and non-exclusive non-transferrable for others. After the merger was consummated, PPG sued for patent infringement but Guardian says that because the licenses were transferred by operation of law, they don’t constitute an assignment. 

Holding: Although the state law defaults regarding assignability of personal property, here, the court applies federal patent law – the default in respect to transferability is that they are not assignable unless otherwise expressly provided. Patent rights are personable as to the patentor and cannot be transferred unless you contract around the default. 

Note: Even if this transaction had been structured as a reverse triangular merger where Permaglass would remain in place rather than dissolving, Guardian would still not be able to use the patents because the original contract not only had an anti-assignment provision, but also a change-in-control provision (if a majority of voting stock changes ownership, the licenses terminate) – Guardian should have dealt with PPG or gotten a lower price. They clearly did not do their job at due diligence.
Meso Scale Diagnostics (reverse triangular and IP rights): in a contract for IP rights between Bioveris and Meso, there was a non-assignment provision stating “neither this agreement nor any of the rights interests or obligations under this shall be assigned by operation of law without prior written consent of other parties to the agreement. Then Roche acquired Bioveris in reverse triangular merger. The main reason Roche wanted Bioveris was for control of the IP rights. When the deal closed, Bioveris remained as a wholly owned subsidiary of Bioveris and all former Bioveris shareholders were eliminated and received only cash consideration. Roche said that because Bioveris remained intact post-transaction there was no assignment by operation of law and therefore no violation of the patent agreements. 

Holding: The court continued to apply the doctrine of independent legal significance and said that the reverse triangular merger did not constitute an assignment by operation of law. If Meso wanted to protect themselves, they should have also included a change in control provision like in PPG. Meso also tried to argue that CA law should apply based on quasi-community corporation, but again the Delaware court refused to accept outreach statutes in place of the internal affairs doctrine. (Meso had relied on the SQL Solutions case where CA law was applied – but this case has been largely criticized, but it is still in place)

American Paper Company (APR) v. IHC (Asset Purchase and creditors): IHC had an agreement with APR (a waste paper company). The contract required IHC to sell all of its waste paper to APR who would then provide IHC with manufacturing equipment on generous terms. IHC is a subsidiary of Cinram which sold all of its assets to MPS in an asset purchase agreement. The agreement called for the transfer of all assets and most liabilities. However, the agreement excluded the waste paper sales agreement between APR and IHC. After the asset purchase, APR sued MPS and said that the transaction was a de facto merger. 

Holding: The court says there are four factors that characterize asset sales as a de facto merger and that APR fails on all aspects – but it is unclear how many a plaintiff must meet. – different jurisdictions require different factors and different requirements for levels of presence.

1. Continuation of enterprise so that there is continuity of management, personnel, physical location, assets

2. Continuity of shareholders

3. Seller corp. ceases ordinary business operations

4. Purchasing corporation assumes those obligations

Ruiz v. Blentech Corporation (tort creditors and successor liability – asset purchase):  Custom Stainless (CA corp.) sold equipment in 82, then Ruiz, citizen of IL, suffered a workplace injury with equipment in 92. However, in 86, Custom Stainless was acquired by Blentech (a CA corp.) in an all cash asset purchase. Blentech kept all management, factories, and employees, but eliminated Custom Stainless and continued the company under the name Blentech.

Ideally, Luis should go after the shareholders who were cashed out because they were overpaid, but there is typically a 2-3-year statute of limitations on those claims. Ruiz was outside of that window because his injury didn’t occur until long after the statute had already run. This is an issue for long-tail claimants like Ruiz who were not creditors during the winding up so did not get paid. 
Holding: Does this case fall under corporate law or tort law, and does it fall under CA or IL law? If corporate law, court could apply CA law which would help Ruiz because there is an additional exception which says a corporation that purchases a manufacturing business and continues to produce the seller’s line of products assumes strict liability in tort for defects in units of the same product line previously manufactured and distributed by the seller. 

Because the court rules this is a tort case, IL law applies based on the location of the injury. However, even if CA corporate law applied, Ruiz would still have no recourse because the CA exception is included in CA tort law, not corporate law. 

IV. FEDERAL SECURITIES LAW

a. Securities Act of 1933 – Issuance of Shares

i. Any time a corporation, regardless whether it is a large publicly traded or small privately held company, proposes to use an instrumentality of interstate commerce in order to issue its stock (or any other security such as convertible debentures) the corporation (as the issuer of the securities) must register the offering or find an exemption for the transaction (same requirements don’t apply for all cash deals)
1. Registration Exemptions

a. §4(a)(1) – transactions not involving issuer, underwriter, or dealer (covers most day to day trading in public markets 
i. Exemption applies to the transaction, not the issuer
b. §4(a)(2) – private placement – applies to issuer
i. Must show that there was no public offering and purchasers can “fend for themselves” (Raulston Purina) 
1. Accredited investors

a. More than 1 million in net worth and 10% of net worth in the company
b. Corporations count as purchasers
c. Have to also ensure that these purchasers have access to the information that would be revealed in the registration statement under the ’33 Act.
2. Rule 506 safe harbor – helps protect the less sophisticated purchasers because if one investor is not accredited, you cannot use the exemption.
ii. Advertising prohibition: Reg D limits the ability of companies to get investors
1. this wasn’t an issue in the Google/Nest Labs deal because Google approached Nest Labs so Nest Labs didn’t need to advertise
2. often, companies will establish a relationship with an investment banker or VC so that they can tap into their resources to find investors. 
ii. Federal Proxy Rules

1. §14 of the 1934 Act – prohibits solicitation of proxies from shareholders of reporting companies unless made in compliance with the proxy rules
a. Only publicly traded companies are subject to the ’34 act

2. S-4: Integrated document – can serve as proxy and satisfy the ’34 Act
3. Proxy Statements:

a. Notice of shareholder vote (say on pay and change of control compensation – Dodd Frank requirements)
b. Plain English Q&A section
c. Summary section
d. Risk factors
e. Fairness opinions
i. Explain all of the fees and financial agreements between the firm writing the opinion and the corporation
ii. Explains what they looked at
iii. Explains what they are not doing
iv. The last sentence is the final opinion but they don’t explain their decision or give any of the analysis
v. Instead you have to look in the proxy statement itself for the opinions of the financial advisors based on their presentation to the board.
1. The fee for the fairness opinion does not have to be disclosed in the actual opinion but will be disclosed in the proxy statement 
a. Usually a portion of the fee is contingent upon the closing of the merger which creates a potential conflict of interest for the financial advisor
vi. Broker/dealers are subject to FINRA rules


vii. The rise in popularity of fairness opinions is a direct result of Smith v. Van Gorkom – want to be able to say they made an informed decision in order to use the business judgment rule
iii. Rule 10b-5 – Material Misstatements and Disclosure Requirements

1. In determining what is material – what a reasonable shareholder would consider important in deciding how to vote, 
a. Balancing test between: (1) probability event will occur and (2) magnitude of event
2. 10b-5 does not create a duty to disclose, but once you say something, you cannot lie – and once you disclose you have a duty to update 
3. Only sources of duty to disclose:
a. 8k – current report for significant events – entering a definitive agreement is a material contract and therefore must disclose
i. Sarbanes-Oxley Act requires real time disclosure
ii. Most events have to be disclosed within 4 business days
iii. 10b-5 duty for truthfulness and updates applies once the disclosure takes place
b. 10Q – quarterly reports
c. 10K – annual reports
d. NYSE 202.05 – timely disclosure of any news that might reasonably and materially affect the market
i. Merger discussions create disclosure obligation under NYSE
Basic v. Levinson (10b-5 disclosure): Starting in 1976, Combustion had discussions with directors of Basic Inc (Basic) (defendants) about a possible merger between the corporations. Over the next two years, Basic made three public statements denying that it was engaged in any merger negotiations. Allegedly in reliance on those statements, the plaintiffs sold their stock in Basic at artificially low prices. The plaintiffs then brought a class action suit against Basic and its directors, alleging that the false public statements violated SEC Rule 10b-5.
Holding: The court applied the 2nd circuit’s balancing test more or less from TSC Industries – 1. Reasonable shareholder test (what a reasonable shareholder would consider important in deciding how to vote), and have to balance the magnitude of the event and the likelihood it will go through. (the order of magnitude test and the probability of completion are both very fact-specific determinations.


Rejected 6th Circuit test: Any misstatement becomes material by virtue of being a misstatement

Rejected 3rd Circuit test: “Agreement-in-principle” test – negotiations are not material until the parties reach an agreement as to price and structure. (SCOTUS says that the tentative nature of negotiations is clear and shareholders are not idiots, confidentiality is not a huge concern because there is no duty to disclose, just a duty not to lie, and creating a bright line rule conflicts with policy of helping to make sure investors make an informed decision)
iv. Tipper/tippee liability– Rule 14e-3 and 10b-5
1. Rule 14e-3(a) if you come upon material information that comes from an insider you are required to abstain from trading or disclose regardless of whether or not you have a pre-existing fiduciary duty – disclosure is typically not really an option
US v. O’Hagan: James O’Hagan was a partner in the law firm that represented Grand Metropolitan PLC in its tender offer of Pillsbury Company common stock. The possibility of the tender offer was confidential and not public until the offer was formally made by Grand Met. However, during the time when the potential tender offer was still confidential and nonpublic, O’Hagan used the inside information he received through his firm to purchase call options and general stock in Pillsbury.

Subsequently, after the information of the tender offer became public, Pillsbury stock skyrocketed and O’Hagan sold his shares, making a profit of over $4 million. The Securities and Exchange Commission (SEC) initiated an investigation into O’Hagan’s transactions and brought charges against O’Hagan for violating § 10(b) and § 14(e) of the Securities Exchange Act. 
Holding: The Court ruled that a security-trader who fails to disclose personal profits gained from reliance on exclusive information is guilty of employing "a deceptive device...in connection with the purchase of a security." The security-trader knowingly abuses the duty owed toward the source of information, whether the source is the company he works for or not.

The Court also held that the SEC has authority to "define and prescribe means reasonably designed to prevent fraudulent...acts...in connection with any tender offer." Rule 14e-3(a) of the Exchange Act, adopted under this fraud-prevention authority, forbids security-traders from trading on the basis of information they know should be kept private unless they publicly disclose their trades.

Salman v. US: Maher Kara joined Citigroup’s healthcare investment banking group in 2002, and began asking his older brother, Michael, who held a degree in chemistry, questions about certain aspects of his job. From 2004 to 2007 the Kara brothers regularly discussed mergers and acquisitions by Citigroup clients, though Maher suspected that Michael was using the information they discussed for insider trading. In the meantime, Michael became engaged to Bassam Yacoub Salman’s sister and began to share some of the insider information he received from his brother with Salman.. As a result, Salman’s account reached $2.1 million. Salman was charged with conspiracy to commit securities fraud and insider trading
Holding: The court used the Dirks Test for 10b-5 liability which requires a personal benefit to the tipper and also the scienter requirement that the tippee knew of that personal benefit. The court had to decide if Maher (the insider) received a personal benefit and that Salman knew about it. Maher says he was very close with his brother and gave the information as a gift to help him out in lieu of money. The court said the personal benefit is specifically identified in the statute as a gift to a relative or friend. Therefore, Salman has 10b-5 liability as a tippee.

US v. Newman (rejected by Salman): Newman involved two defendants who traded in Dell and NVIDIA and, as a result of those trades, made $4 million and $68 million for their funds. According to the Government, in the case involving trading in Dell stock, a member of Dell’s investor relations department shared material nonpublic information with a “friend” he had once worked with at Dell and who had gone on to work on Wall Street. The Government showed that the insider sought career advice from his “friend” and that his friend edited the insider’s resume and sent it to a Wall Street recruiter. With regard to the trading in NVIDIA stock, an insider in NVIDIA’s finance unit shared material nonpublic information with a “friend” that the insider knew from church. They were “family friends” and occasionally socialized together. Neither the insiders nor the first level tippees—the so-called friends—traded on the information, but they passed the information on to others, and those others passed the information on to yet others, and eventually people at the end of the chain—hedge fund managers—learned the information and used it to trade in Dell and NVIDIA. Despite the need to show that the insiders acted for personal benefit, the Government never charged the insiders themselves with any violations of the securities laws.
Holding: The court said that the inference is "impermissible in the absence of proof of a meaningfully close personal relationship that generates an exchange is objective, consequential, and represents at least a potential gain of pecuniary or similarly valuable nature.” They didn’t think a friendship alone was sufficient, but there had to be some clear gain. 

The court said the government failed to show that Newman knew of the personal benefit to the insider even though they were both in the business and clearly knew what they were doing – and in fact traded on it and made millions. They wouldn’t have been willing to take a risk on the investment if they hadn’t known it was material non-public information they were trading on.

The Court’s public policy concern was that Newman’s whole job was to push insiders to get information and that society benefits in that it increases the efficiency of the pricing mechanisms in the trading markets. 

v. FEDERAL REGULATION OF STOCK PURCHASES - Williams Act and Regulation of Tender Offers
1. The Williams Act of 1968 consists of the reforms enacted by Congress which added §13(d), (e), and (f), as well as §14(d), (e), and (f) to the 1934 Act
a. 14(e) adds a 20-day window requirement 

b. The SEC also added the following as a result of the authority granted to it by the Act.

i. 14d-8 requires proration if offer is over subscribed

ii. 14d-10 – “all holders rule” requires the offer be open to everyone and includes the “best price rule” which requires all shareholders get the same price

2. This was intended to require notice to the target of a bidder’s attempt at a hostile takeover

a. It also is intended to resolve the information asymmetry at issue in a tender offer where passive investors don’t necessarily have the information they need about the company to make an informed decision.

3. This only applies to publicly traded stock (because of the passive investor concern)
4. Federal Courts have exclusive jurisdiction on Williams Act claims

vi. Saturday Night Specials were common takeover techniques where the bidder would publicly offer a first come first serve tender offer which would cause shareholders to stampede to tender their offer fearing the corporate raider would break of the company and the price of their shares would drop
1. §14(e) eliminated this problem by requiring a 20-day window between the tender offer and the cutoff date.

vii. Disclosure Obligations under §13(d) v. §13(g)
1. Schedule 13d must be filed with the SEC whenever any person (or group) acquires more than 5% of a class of equity security that was registered under the 1934 act, within 10 days of crossing the threshold 

a. 13d requires that you also disclose the purpose or your investment

2. Schedule 13g can also be filed as a more lenient alternative for a passive investor who owns less than 20%. 

a. These are investors like Warren Buffet who are investing their money because they believe in the company and the existing team and are not trying to take over control.

b. You do not have to disclose your purpose and you have 40 days to file instead of the 10 under 13d

c. If their intent changes and they want to acquire influence or control, then must file a 13d within 10 days
3. Ongoing Disclosure Requirements
a. There is a duty to update and file amendments to the 13d promptly whenever there is a material change

i. The SEC says that more than 1% is material but less than that may still be material

ii. Promptly is not clearly defined 

iii. Must disclose plans or proposals to acquire additional securities or merge, but there is no clear formula for establishing that intent.

GAF Corp. v. Milstein (Group Theory): Morris Milstein and his three children (defendants) came into control of 10.5 percent of the stock of GAF Corp. (plaintiff) in 1967. The Milsteins then collaborated to take control of the board of directors of GAF by using their shareholding power to bring derivative actions against the current directors, and to force GAF’s stock price lower so as to cause discontent amongst the remaining shareholders of the corporation. GAF then brought an action against the Milsteins, arguing that they were in violation of section 13(d) of the Securities Exchange Act, requiring holders of 10 percent or more of a corporation’s shares to file a statement with the Securities and Exchange Commission. The district court ruled in favor of the Milsteins. GAF then appealed to the Second Circuit Court of Appeals.
Holding: Group theory says that when a group is working together, you can’t avoid the 13D reporting requirements just because individually the members of the group don’t meet the threshold. The Milsteins tried to say that they were grandfathered in because they obtained the shares prior to the passage of the Williams Act. The court said you look to when the group was formed and started asserting their voting rights, which was after the Williams Act was passed. 

There does not need to be a transfer of title of consolidation for the group to exist, only an agreement that they will act in concert (to acquire, hold, vote or dispose of securities) in order gain control. This group theory is encompassed in §13(d)(3).

Rondeau v. Mosinee Paper Corporation (Remedies under 13d): Rondeau purchased more than 5% of the outstanding stock of Mosinee but did not file a 13d. When Mosinee sent him a letter telling him he was in violation, he filed a 13d and stated that he had the intent to take effective control. Then Mosinee made a public statement telling shareholders that Rondeau was a bad guy, intentionally misleading the public. After the press release, the stock price rose to $19-21, but then when no action was taken, it fell back to $12-14. (the 13d requirement is supposed to stop these speculative swings in the market price). Mosiness sues and said that shareholders who sold shares before the filing of the 13d were harmed and asked for an injunction. They want injunctive relief in the form of an order for Rondeau to disgorge himself of all shares as well as damages. 
Holding: The court says the only proper remedy is just to have Rondeau file a 13d which he already did. They see no willful violation and no indication he would do the same thing again. Courts are concerned with this kind of speculation in the market when investors fail to make mandatory disclosures, but also don’t want to allow management to chill these kind of takeovers and give management no incentive to do their job. 

The court also says that damages fall under 10b-5 and the company has no standing for this claim.  The claim would have had to be brought by the shareholders who sold because they lacked the information that would have been provided with the timely filing of a 13d. Furthermore, even if there was standing, in order for Rondeau to have 10b-5 liability, he would have had to meet the scienter element. He may have been negligent, but did not intend to commit fraud.

Chromalloy American Corp. v. Sun Chemical Corp. (scope of disclosure required in 13d) Sun Chemical, a smaller company began purchasing significant amounts of Chromalloy. They l 5% and in their 13d just said they were investigating and denied any intent to gain control. After they purchased 10%, Chromalloy sued and said they violated 13d for failure to disclose their real purpose.
Holding: The court said it doesn’t matter if you have a specific plan to take control, but if you intend to initiate some vague take over plan, you have to disclose it. 

viii. THIRD PARTY TENDER OFFERS – §14(d) – WILLIAMS ACT
1. Before the Williams Act, options for takeovers were:
a. Proxy contest (mandatory disclosures apply)
b. Stock tender offer (would still be subject to mandatory disclosures)

i. This would trigger the ’33 Act because stock is being issued 

ii. No exemptions would be available if target is publicly traded

c. Saturday Night Special

i. Originally, before the Williams Act, there was no regulations of these tender offers because there were no shares issue and the target itself was not a party to the transaction

ii. Typically, these offers put a cap on the number of shares they would purchase and give a premium to those shares causing the stampede effect

2. Congress established 14(d) to address the issue with Saturday Night Specials

a. Must file TO with the SEC, exchange (i.e. NYSE), and the company on the day the offer is made

i. Includes source of funds, how much they will pay, and whether it is a partial bid, etc.

b. Minimum offering period set to 20 days (want to give people the time to make an informed decision)

c. Proration pool required

d. Withdrawal rights until closing

e. Bidder has 10 days to tell shareholders if they think it is a good deal or not (Rule 14d-9)
3. Best Price Rule – 14(d)(10)
a. Requires the bidder to pay all security holders the same price 

b. The advantage of a 2-step transaction over a 1-step transaction:

i. With a tender offer there are no prefiling obligations

ii. You have to make disclosures and target management can challenge those disclosures but the only remedy is that bidder has to amend their disclosures – this will buy target management some time

iii. Generally, can close in 20 days rather than waiting for the formalities of a merger

iv. Also, if you get 90% of shares, you can do a short form merger in 21 days and avoid a vote

1. Don’t have to prepare proxy statements, notice the meeting, pay all of the involved transaction costs and wait the typical 4-5 months which gives time for a competing bid

a. This helps target shareholders because they have certainty the deal will close soon and they’ll get their money

b. Bidder benefits in that they avoid competing bids

4. 13(e)(1) for Issuer Repurchase – limited disclosure
5. 13(e)(4) Self-Tender – much more to be disclosed and triggers tender offer rules
SEC v. Carter Hawley Hale Stores (what is a tender offer?): In 1984, The Limited, a corporation, commenced a tender offer for Carter Hawley Hale Stores, Inc. (defendant), in an attempt to obtain more than 50 percent of Carter Hawley. They made an all cash tender offer for $30/share and wanted to purchase 55%.  This was a partial bid and then they intended a back-end takeout plan with a stock-exchange. To prevent this from happening, Carter Hawley began to buy back its stock at market price. They told shareholders they would spend $500 million to repurchase shares. (this is called defensive recapitalization when the company borrows money to rebuy shares – leveraging the balance sheet.

The Securities and Exchange Commission (plaintiff) then brought an action to obtain an injunction to prevent Carter Hawley from engaging in the buy back, alleging that it constituted a tender offer, for which Carter Hawley did not register. The district court ruled in favor of Carter Hawley. The SEC then appealed to the Ninth Circuit Court of Appeals.

Holding: Court used the Wellman Test and said there was no tender offer. 
6. Wellman Factors (guidance not elements):
1. Active and widespread solicitation of public shareholders

2. Solicitation made for a substantial percentage of the issuer’s stock

3. Offer to purchase made at a premium over the prevailing market price

i. The SEC tried to argue that there was a premium because the stock price rose after the announcement of the offer but the court said the price didn’t go up because of CHH’s actions, but rather other market forces.
4. Terms of the offer are firm rather than negotiable 

i. CHH made several different purchases at different prices, contingent on market conditions
5. Offer contingent on the tender of a fixed number of shares to be purchased and possibly specifying a maximum number of shares
i. Here they specified the amount of money they would spend, not the amount of shares they would buy
6. Offer only open for a limited time

7. Offeree subject to pressure to sell stock

8. Public announcements of a purchasing program that accompanies or precedes a rapid accumulation of shares

Hanson Trust PLC v. SCM: In 1985, Hanson Trust PLC (Bidder) registered a tender offer for SCM Corporation (target) with the SEC. They offered $60/share, but the board of SCM was against the tender offer, and as a result, negotiated with Merrill Lynch (white knight) to purchase the SCM shares that Hanson was attempting to purchase in a leveraged buyout for $70/share. First, Hanson increased its all-cash offer to $72. Merril responded with a $74/share offer with an irrevocable crown jewel lock up option if anyone acquires 1/3 of the company because the statutory requirement for approval of a merger is a 2/3 vote. It proposed a 2-step transaction where first they would acquire 82% of the stock for $74/share. The second step involved the issuing of debentures.  

The lock up option gave Merril the option to buy the most profitable parts of the business at “bargain basement” prices. This worked, because Hanson withdrew its tender offer. After withdrawing the tender offer, Hanson negotiated with five private SCM shareholders for the purchase of their shares constituting 25% of outstanding shares for cash. SCM then brought an action to stop Hanson from utilizing this purchasing arrangement, arguing that it still constituted a tender offer. The district court ruled in favor of SCM. Hanson appealed to the Second Circuit Court of Appeals.
Holding: The court said this was not a tender offer and rejected the Wellman factors. It said there were too many factors and it was impossible for the court to know how many factors had to be met to make something a tender offer. Instead, it used the Supreme Court’s guidance from transactions under §4 of the 1933 Act.  It used a version of the Raulston Purina test and asked whether “viewing this transaction in the light of the totality of the circumstances, there appears to be a likelihood that unless the pre-acquisition files strictures that are followed there will be a substantial risk that the solicited shareholders will lack information needed to make a carefully considered appraisal of the proposal put before them.

The Court said no one was deprived of any benefits that compliance with the Williams Act would have offered. The transactions included 5 major and informed investors. In reality, the court used the Wellman factors, because it would have probably come out the same way but they avoided weighing the factors.  

In response to Hanson’s second argument, that this was a De Facto Merger as a continuation of their previous offer. The court said they followed the rules for terminating the previous tender offer so this cannot be a continuation.
Gilbert v. El Paso (a tender offer is a contract and if conditions are not satisfied, bidder can walk away without breach): Burlington made a partial bid tender offer to purchase 49% of El Paso for $600 million, which would bring their total ownership to 51%. They did not have a plan in place for a second step transaction. El Paso management then was required to file a 14d-9 where they announced to shareholders that they rejected the offer, concluding it was not in the best interest of the company, it was an inadequate premium and they worried about the remaining shareholders and the uncertainty of their future. Based on the recommendation of legal counsel, El Paso adopted several defensive measures including, golden parachutes, amendments to bylaws and employment savings and stock ownership plans, as well as creation of a new series of preferred stock with detachable share rights intended to forestall business combination between El Paso and a 25% or greater shareholder without approval of 90% of outstanding preferred shares.
Then, however, El Paso tried to do a friendly deal with Burlington where Burlington was granted the option to purchase 4,166,667 shares for $100 million directly from the company. They then terminated the original tender offer and substituted a new tender offer for 21 million shares at $24 each. With the new deal, proration extends throughout the entire offering process, rather than the first come first serve proration in the original tender offer. The shareholders who originally tendered their shares sue because the proration pool is now smaller because $100 million is part of the deal with the company and so only $500 million is being divided among the shareholders (and with full proration, more shareholders will be a part of the pool.). Their 2 claims against Burlington are breach of contract and breach of implied covenant of good faith and fair dealing.
Holding: The court said there was no breach of contract because you are always allowed to condition an obligation to perform in a contract, which is exactly what Burlington did here with a condition to closing. There was also no breach of the implied covenant of good faith and fair dealing. They established a condition to closing, and there was no effort by bidder to avoid their obligation under the contract. Rather, El Paso were the ones who set the actions into motion which caused Burlington to withdraw the original tender offer. 

ix. Constitutional Concerns and tender offers

1. Federal securities laws do not expressly preempt state statutes governing regulation of tender offers. 
2. The internal affairs doctrine left a window for states to regulate tender offers
3. States adopt these statutes because management of public companies lobby the state legislatures in an attempt to protect their companies against hostile takeovers
4. Types of statutes at issue:
a. Control share statutes – limit voting rights of shares held by controlling party unless majority of disinterested shareholders approve those voting rights
b. Fair Price/Best Price Statutes – bidder must pay all shareholders the best price they offer to any one shareholder.
i. can be waived by vote of target’s board or shareholders, therefore is not a problem for friendly (negotiated) takeovers
CTS Corp. v. Dynamics: Indiana passed a law (Indiana Act) requiring a majority vote of all disinterested shareholders in a corporation to give voting rights to an entity that acquires “control shares” in the corporation—an amount of shares that would bring the entity’s amount of shares above 20, 33 1/3, or 50 percent. This meant that someone who reached one of the three control thresholds, they couldn’t vote with those shares unless it was approved by the other shareholders.

This gave the minority shareholders a chance to consider the fairness of the tender offer collectively to make a well-informed decision in their best interests. Under the Indiana Act, the shareholders must vote on whether to grant the voting rights to the acquirer within 50 days of the acquisition. Dynamics Corporation of America (Dynamics) owned 9.6 percent of the stock of CTS Corporation (CTS) when it announced a tender offer for another million shares of CTS, an amount that would have brought Dynamics’s ownership interest above the 20 percent threshold under the Indiana Act. Dynamics brought suit alleging that the Indiana Act was preempted by the federal Williams Act, and that the Indiana Act violated the Commerce Clause. 

The Williams Act was passed to regulate hostile tender offers and protect minority shareholders by putting them “on an equal footing with the takeover bidder.” The Williams Act required (1) the offeror to disclose certain information about the offer and the offeror’s business, and (2) certain procedural rules, including a requirement that the offer remain open for at least 20 business days. Dynamics argued, among other things, that the 50-day allowance under the Indiana Act conflicted with this 20-day period. The district court ruled that the Williams Act preempted the Indiana Act and that the Indiana Act violated the Commerce Clause. The court of appeals affirmed. CTS appealed.
Holding: The Indiana statute is constitutional. Using the Implied Preemption test, the court said there is no direct conflict, and compliance with the state legislation does not frustrate the purpose of the federal rules. The maximum federal delay is 60 days, so the 50-day allowance is within that limit. Although some tender offers will be delayed, it is not sufficient to say that it frustrates the purpose of the Williams Act. As far as a violation of the dormant commerce clause, the statute does not target interstate commerce or treat foreign corporations any differently. Furthermore, the court did not want to chill these kinds of takeovers that are in the best interest of the market and shareholders when management is not doing their job.
The court looks to the internal affairs doctrine. Voting rights have historically been determined by the state where the corporation is incorporated. By saying the Williams Act preempts the Indiana Act, the court would have been calling all of those long-established state laws into question. 

5. Business Combination Moratorium
a. DGCL §203: prohibits a business combination with an interested stockholder (holder of more than 15%) for a period of 3 years unless

i. board approval prior to acquisition of 15% - brings target management to the table

ii. interested stockholder acquired at least 85% of voting stock at the time it became interested.

1.  The public policy behind this is if 85% of shareholders are willing to accept the deal, management has to go along with it

iii. The transaction is approved by the directors and holders of at least 2/3 of the outstanding shares of the company not owned by the interested shareholders

Amanda Acquisition Corp. v. Universal Food Corp. (business combination moratorium):  CTS owned 9.6% of Universal. CTS announced a tender offer to increase their ownership to 27.5%. Six days before their announcement, an Indiana law, Indiana’s Control Share Acquisitions Act, came into effect. The WI statute was similar to DGCL §203, but differed in that if you buy stake without approval of the board there is a 3-year moratorium (so they can’t do a 2-tier takeover) without the carveouts offered in the Delaware law. CTS argued that the Williams Act preempted this state law and that it also violated the commerce clause.
Holding: The court said there was no preemption. This case represents a strong public policy concern with these anti-takeover statutes in that the question is now whether the statues impede Congress’s goals in the Williams Act. However, here, the state law furthers the federal law’s goal of protecting shareholders from tender offer abuses but does not tip the balance between management and acquirers. Instead, the rights of shareholders are strengthened in a situation where many believe shareholders are traditionally at a disadvantage.
As far as the argument that the state law violated the commerce clause, the Indian Act does not violate the Commerce Clause because corporations by definition are entities created by state law, and therefore it is only logical that states would define the rights and characteristics of corporations. The United States Supreme Court noted that there are several instances where states have laws regulating the powers of acquiring entities, such as supermajority voting requirements.

V. FIDUCIARY DUTIES
a. Duty of Care: The Board owes a duty of care to the company, obligating the board to manage the company’s business affairs in a manner that they reasonably believe to be in the Company’s best interests. 
i. Under the “shareholder primacy model” the duty of care should be owed to the shareholders and the board is required to exercise its decision-making responsibilities to maximize the wealth of the company’s shareholders.
ii. The business judgment rule generally presumes that the board acts in the company’s best interests in the absence of fraud, illegality, or self-dealing. 
iii. There must be a reasonable belief that the board acted in the best interest of the company

1. Gross negligence and corporate waste constitute breach

b. Duty of Loyalty: This runs directly to the company itself, requiring the board to make business decisions that are not tainted by any conflict of interest – and avoiding even the appearance of a conflict of interest.
i.  The question is focused on “who qualifies as a truly independent director?” It includes analyzing which directors are truly free of direct or indirect conflicts of interest.

ii. Duty of good faith falls under duty of loyalty – shown by sustained and systematic failure of board for lack of oversight

iii. Raincoat provision 102b-7 allows you to eliminate the director’s personal liability in money damages for conduct that amounts to nothing more than breach of duty of care

1. Cannot exculpate breach of duty of loyalty, where secures personal benefit, and conduct that amounts to lack of good faith. 

2. but it is very hard to show lack of good faith and much easier to show a conflict of interest/duty of loyalty.

Smith v. Van Gorkom (bjr requires informed decisions): Jerome Van Gorkom, the CEO of Trans Union Corporation (Trans Union), engaged in his own negotiations with a third party for a buyout/merger with Trans Union. Prior to negotiations, Van Gorkom determined the value of Trans Union to be $55 per share and during negotiations agreed in principle on a merger. There is no evidence showing how Van Gorkom came up with this value other than Trans Union’s market price at the time of $38 per share. Subsequently, Van Gorkom called a meeting of Trans Union’s senior management, followed by a meeting of the board of directors (defendants). Senior management reacted very negatively to the idea of the buyout. However, the board of directors approved the buyout at the next meeting, based mostly on an oral presentation by Van Gorkom. The meeting lasted two hours and the board of directors did not have an opportunity to review the merger agreement before or during the meeting. The directors had no documents summarizing the merger, nor did they have justification for the sale price of $55 per share. Smith et al. (plaintiffs) brought a class action suit against the Trans Union board of directors, alleging that the directors’ decision to approve the merger was uninformed. The Delaware Court of Chancery ruled in favor of the defendants. The plaintiffs appealed.
Holding: The Delaware Supreme Court held the business judgment to be gross negligence, which is the standard for determining whether the judgment was informed. The Board has a duty to give an informed decision on an important decision such as a merger and cannot escape the responsibility by claiming that the shareholders also approved the merger. The directors are protected if they relied in good faith on reports submitted by officers, but there was no report that would qualify as a report under the statute. The directors cannot rely upon the share price as it contrasted with the market value. And because the Board did not disclose a lack of valuation information to the shareholders, the Board breached their fiduciary duty to disclose all germane facts.

c. For the BJR to apply, have to have a valid business judgment (informed) made by independent directors

d. The decision has to be made in good faith
i. Stone v. Ritter and Disney Case

1. Stone v. Ritter, the court adopted the decision in Caremark – the court will only find a lack of good faith if there is a sustained and systematic failure to make oversight.
a. There must be an internal reporting system in place

b. And if there is a meaningful reporting system, there must be evidence that it is not working – can’t bury your head in the sand

e. Post-Smith v. Van Gorkom people feared that they could be personally liable if decisions were found to not be informed. This led to the rise of the use of Fairness opinions
f. Duty of Candor: Disclosure of facts that are not mandatorily to be disclosed under SEC laws may still be a breach of candor
i. This is where a lot of suits are currently happening

Chef v. Mathes: Holland Furnace Company (Holland) (defendant) was a furnace manufacturer and sold its furnaces by directly hired retail salesmen. This practice was unique in the business and management considered it to be a main reason for the company’s success. Cheff was a director and the CEO of Holland and he owned 6,000 shares of Holland stock. In June 1957, Cheff met with Arnold Maremont, the chairman of the board of Motor Products Corporation (Motor Products) (defendant). Maremont asked Cheff about the possibility of a merger between Holland and Motor Products, but because of Holland’s unique sales practice, which Maremont did not care for, Cheff decided that a merger was not feasible. Around the same time, Maremont began buying shares of Holland stock on the open market, even though he indicated to Cheff that he no longer had interest in the company. 

Soon, Maremont owned 55,000 shares in Holland. After an investigation of Maremont, the Holland board of directors found that he had a reputation for coming in and liquidating a number of companies. By August 1957, Motor Products owned about 100,000 shares of Holland. At that time, Maremont demanded that he be put on the Holland board of directors—a request that Cheff declined. At that point, Maremont purchased more shares of Holland. Then, in October 1957, the Holland board of directors (defendants) authorized a corporate purchase of 155,000 shares of Holland back from Motor Products. The purchase price was above market price, but not unreasonable given the controlling nature of the shares. A few months later, Mathes, et al. (plaintiffs) brought suit against Holland, its board, and Motor Products, alleging that the primary purpose of Holland’s purchase of stock from Motor Products was to effectuate a perpetuation of control by the Holland directors. The Delaware Court of Chancery agreed, finding in favor of the plaintiffs. The defendants appealed.
Holding: The defendant has the burden of proof to show there were reasonable grounds to believe a danger to corporate policy and effectiveness existed. The Supreme Court of Delaware agreed that the defendants met their burden and acted properly. There was a legitimate threat that Maremont would push to alter the sales strategy of Holland, which the directors believed was an essential component to the company. There was also a legitimate concern that they would lose quality personnel under Maremont’s control. The price paid was reasonable considering that there is always a premium for buying a bulk parcel of shares. In hindsight, the decision may not have been the best, but the business judgment rule will not penalize honest mistakes of judgment.

Schreiber v. Burlington Northern (Application of Williams Act to Defensive Tactics): Burlington Northern, Inc. (Burlington) (defendant) attempted a hostile takeover of El Paso Gas Co. (El Paso) (defendant) by a tender offer for 25.1 million shares at $24. El Paso’s management supported the offer once shareholders showed support. The deal went friendly and then instead, Burlington rescinded the offer, and then offered to buy over four million shares from El Paso directly and 21 million from shareholders at $24 per share. (which would limit the pool of money to be split between shareholders who tendered their shares.)

The new offer acknowledged “golden-parachute” agreements with El Paso managers. Forty million shareholders accepted, resulting in major proration of the per share price. Barbara Schreiber (plaintiff) sued Burlington, El Paso, and El Paso’s board in district court on behalf of all similarly positioned stockholders. Schreiber claimed that the defendants violated § 14(e) of the Securities and Exchange Act of 1934 (SEA) by their “manipulative” behavior surrounding the two tender offers and failure to disclose the “golden parachutes.” Schreiber’s action was dismissed for failure to state a claim, and the United States Court of Appeals for the Third Circuit upheld the dismissal. Schreiber appealed to the United States Supreme Court.
Holding: The court said that manipulation requires fraud or misrepresentation and everything alleged to be misconduct was done openly and therefore is not a violation of §14(e)

· Maynard Note: case shows SC’s unwillingness to invade areas of law traditionally committed to the states (i.e. internal affairs doctrine) but that is changing with the passage of SOX (Sabanes Oxley). Many fed courts will review whether or not corps fulfilled SOX mandated reqs re: audit committee independence, adequacy of internal financial controls and board monitoring and officer cert of quarterly SEC filings –historically all under internal affairs and state law.

g. Enhanced Scrutiny

i. Unocal set up a 2-pronged enhanced scrutiny standard.
ii. Due to the inherent conflict of interest of the board of directors trying to entrench themselves and keep their jobs, courts want more than the business judgment rule. 
1. Therefore, the Unocal test determines if BJR or entire fairness test should apply
2. “The omnipresent specter that the Board may be acting primarily in its own interest . . . there is an enhanced duty which calls for judicial examination at threshold before protection of the business judgment rule is conferred.”
iii. 2-pronged Unocal Test:
1. Board must show reasonable grounds for believing there is a threat to the corporate enterprise
a. Reasonable grounds is satisfied by “showing good faith and reasonable investigation”

2. Unitrin added an intermediate step: the defensive measures cannot be draconian – (cannot be preclusive or coercive)
3. The board must show that the measure taken is reasonable in relation to the threat (proportional response)

a. Nature and effect – this analysis is very fact-specific
b. Factors to consider:
i. Inadequacy of price
ii. Nature and timing
iii. Illegality
iv. Impact on other constituencies
v. Risk of non-consummation
vi. Quality of securities being offered in exchange
iv. Satisfying both prongs means the board will have the protection of the business judgment rule and the burden shifts to the plaintiff to show gross negligence

v. Passivity Theory: shareholders are party to a tender offer and not Target, s the board should be passive and let the shareholders decide for themselves
1. Shareholders lack knowledge though due to the separation of control and ownership

2. The Unocal court rejects the passivity theory and says the board has a duty and obligation to protect the corporate enterprise. 

vi. Defensive Measures – Used to stall the acquisition and allow Target Board a seat at the negotiating table. Gatekeeping function of the Target Board is extended to unsolicited tender offers (hostile takeovers) by the defensive measures to protect the shareholders from being tricked into selling their shares, especially when “raiders” try to do front-end loaded deals and then squeeze them out after where shareholders are left with “junk bonds” or “high-risk” bonds

Unocal v. Mesa Petroleum: Mesa Petroleum Co. (Mesa) (plaintiff) owned 13 percent of Unocal Corporation’s (Unocal) (defendant) stock. Mesa submitted a “two-tier” cash tender offer for an additional 37 percent of Unocal stock at a price of $54 per share. The securities that Mesa offered on the back end of the two-tiered tender offer were highly subordinated “junk bonds.” With the assistance of outside financial experts, the Unocal board of directors determined that the Mesa offer was completely inadequate as the value of Unocal stock on the front end of such a sale should have been at least $60 per share, and the junk bonds on the back end were worth far less than $54 per share. To oppose the Mesa offer and provide an alternative to Unocal’s shareholders, Unocal adopted a selective exchange offer, whereby Unocal would self-tender its own shares to its stockholders for $72 per share. The Unocal board also determined that Mesa would be excluded from the offer. The board approved this exclusion because if Mesa was able to tender the Unocal shares, Unocal would effectively subsidize Mesa’s attempts to buy Unocal stock at $54 per share. In sum, the Unocal board’s goal was either to win out over Mesa’s $54 per share tender offer, or, if the Mesa offer was still successful despite the exchange offer, to provide the Unocal shareholders that remained with an adequate alternative to accepting the junk bonds from Mesa on the back end. Mesa brought suit, challenging Unocal’s exchange offer and its exclusion of Mesa. The Delaware Court of Chancery granted a preliminary injunction to Mesa, enjoining Unocal’s exchange offer. Unocal appealed.
Holding: The court held that Defendant could exclude Plaintiff from its repurchase of its own shares. The directors for Defendant corporation have a duty to protect the shareholders and the corporations, and one of the harms that can befall a company is a takeover by a shareholder who is offering an inadequate offer. The directors’ decision to prevent an offer such as the one at issue should be subjected to an enhanced scrutiny since there is a natural conflict when the directors are excluding a party from acquiring a majority control. In this case the directors met the burden. There was evidence to support that the company was in reasonable danger: the outside directors approved of their self-tender, the offer by Plaintiff included the junk bonds, the value of each share was more than the proposed $54 per share, and Plaintiff was well-known as a corporate raider.

The two-tier tender offer with junk bonds in the second phase was highly coercive. Unocal had a 9 ½ hour meeting to discuss the offer and defensive tactics. (greenmail: buying out interest at a premium not available to all other Unocal Shareholders) The board was trying to protect the minority shareholders who would remain after the first tier of the tender offer and excluding Mesa in the buyback was necessary so that Unocal wasn’t financing its own takeover. 

After this repurchase plan, Unocal is substantially a different company and has taken on $6 billion in debt. Why would people see this as a good thing to have such a highly-leveraged balance sheet? The proponents of the market for corporate control will say this has a disciplining effect on management and that they will have to double down and really make the most of any income-producing assets. 

SEC Response: The SEC Hated this decision and in response, adopted 14(d)(10)

· Best Price Rule: no matter when during the tender offer, if Bidder increases the price, then it has to offer the same price to all holders
· All Holders Rule: Once the tender offer is commenced, everyone has the right to tender their shares, and all SH have right under the Williams Act
· Eliminates exclusionary self-tender as a viable defense strategy
h. Poison Pill (Moran)
i. Purpose: The point of the poison pill Is to give management a seat at the table and discourage bidders from doing an end run around management
ii. Board’s authority to institute poison pill

1. §157 – says the board can issue options and has the rights to buy shares
a. The dividend distribution is of a right to buy 1/100th share of a preferred stock

2. §151 – gives the board blank check authority to fill in the blanks for price for preferred shares as long as authorized by the board
iii. “poison pill” defense: The poison pill will make shares of the company’s stock look unattractive or less desirable to the acquiring firm (flip-in, flip-over, and option). Every pill has a redemption provision, which allows the Board to get rid of the pill. It is where the company has the right to buy back the rights at $0.01 per right. If the bidder now has a good tender offer, then they can use the redemption provision to get rid of the pill.
iv. Reject passivity theory: board has a duty to protect the corporate enterprise
1. §141 – board is supposed to manage business affairs

v. Flip-in Feature – (now always included in addition to the flip-over provision) designed to deter a creeping accumulation of a company’s stock – triggered from 10%-20%.
1. It allows the shareholders (except for a hostile bidder – their right is immediately void) to purchase additional shares at a discount

2. Investors will get instantaneous profits

3. It will however dilute the shares of the raiders and make a takeover more expensive and difficult

vi. Flip-Over Feature: Occurs after the merger but provides protection against a back-end takeout merger/squeeze out. 

1. It doesn’t stop the raider from acquiring the majority which is why this is now always paired with a flip-in provision

2. It allows shareholders to purchase shares of the acquiring company at a discount in the event of a freeze-out merger or similar transaction

3. The option is the vessel which delivers the poison pill and the poison is released when those shareholders purchase discounted shares which dilute former shareholder’s ownership.

vii. Pill Given like an option – the pill is given to shareholders just like an option that gives them the right to purchase 1/100th the right to purchase a new stock from a different class of stock
1. The blanket provisions of rights preferences and privileges for that new class of stock will be set by the Board when shares are issued. 

2. The options are the vessel, which delivers the poison pill

3. The 10%-20% accumulation of open market purchases triggers the option to allow shareholders to repurchase 1/100th of a share.

a. No one in their right mind will exercise this right, so it encourages the flip-over to kick in, which allows the target shareholders to purchase the Bidder’s shares at a discount price. 

i. This greatly hurts the Bidder

viii. Other characteristics of the pill
1. Redemption feature: allows the company to buy back the shares which gives the board a seat at the negotiating table
2. Proxy fight: allows you to throw out the current board members and stack the board with new people who will be willing to redeem the pill
Moran v. Household International: Household International, Inc.’s (Household) (defendant) director, Moran (plaintiff), was chairman of Dyson-Kissner-Moran Corporation (DKM) (plaintiff), Household’s largest shareholder. DKM suggested a buyout. A financial survey showed that Household’s assets were worth more than its share price reflected. Household’s board became concerned about bust-up takeovers and two-tier tender offers. The board adopted a “poison pill” shareholders’ rights plan. Under the plan, shareholders would be issued one right per common share allowing the holder to buy 1/100 of a share of preferred stock if a triggering event occurred. If a tender offer was made for 30 percent of Household’s shares, the right issued fully exercisable. The board could redeem the right for $0.50. If one entity acquired 20 percent of shares, non-redeemable rights issued. After the merger, unexercised rights allowed holders to buy the offeror’s common stock for half price under a “flip-over” provision. Moran and DKM sued in the Delaware Court of Chancery to challenge the provision. The chancery court affirmed the rights plan as a valid exercise of the Household board’s business judgment. The plaintiffs appealed to the Delaware Supreme Court.
Holding: This case deals with a defensive mechanism adopted to ward off possible future advances and not adopted in reaction to a specific threat. The business judgment rule applies here particularly because the pre-planning reduces the risk that management will fail to exercise reasonable judgment under the pressure of a takeover bid.

Sufficient authority exists in DGCL §157 to authorize the issuance of the Plan. Appellants are unable to demonstrate that the legislature meant to limit the applicability of Section: 157 to only the issuance of Rights for the purposes of corporate financing. The Plan is distinguishable from sham securities. Lastly, there is insufficient nexus to the state for there to be state action that may violate the Commerce Clause or Supremacy Clause.

Under the Plan a corporation can still be acquired by a hostile tender offer. Further, the Directors cannot arbitrarily reject the offer because they would still be held to the business judgment rule. The Plan itself is no different from any other defense mechanism.

While the Plan does deter the formation of proxy efforts of a certain magnitude, it does not limit the voting power of individual shares. Evidence at trial established that proxy contests can and have been won with an insurgent ownership of less than 20% and even large holdings do not guarantee success.

Does the pill usurp target shareholders’ right to receive a tender offer?

The court says no and points to the takeover of Crown-Zelerback. In fact, the 2 most common ways for a bidder to get around the pill is to make a tender offer and condition it on the board’s redemption of their rights (the board will have a fiduciary duty dilemma) or not to cross the trigger threshold and then wage a proxy contest and vote in a new board who will redeem the pill

Unitrin Inc. v. American General Corp.: American General announced a merger proposal to acquire Unitrin which was conditioned on closing of merger and regulatory approval (anti-trust issues). Unitrin wants to respond by repurchasing 10 million of its own shares and instituting a Shareholders Rights plan. Based on advisor presentations, the board rejects the offer as being insufficient. 
The board met again for 7 hours and determined that the bid is inadequate and not in the best interest of shareholders. American General took the offer to the public in a press release with a 30% premium but the board again rejected it. Once the press release was issued, the trading value went way up (shareholders were selling and the shares were being concentrated in the hands of risk arbitrageur firms. Unitrin issued its own press release explaining the reasons for rejecting the offer and the board met again and adopted a poison pill in addition to a repurchase plan for 10 million shares. (The board of directors own 23% of shares and will hold on to shares and not participate in the repurchasing program therefore, their percentage of shares will increase when other shareholders sell back their shares.)
American General and Unitrin shareholders sue and want an injunction against the repurchase program.  They do not challenge the poison pill because the repurchase program is the main concern. 

Holding: The court applies Unocal Standard. Step 1: The court says there is a reasonable threat because the deal may never close due to the anti-trust issues and if the deal doesn’t close, the stock price will drop and shareholders will be stuck in limbo during the regulatory review. The chancery court said that the repurchase program is not a proportional response to the threat because it was unnecessary and designed to keep the decision to combine within the control of the Unitrin board. The Charter had a supermajority requirement, barring business combinations with more than 15% stockholder until approved by a majority of directors or by 75% of shareholders. The court thinks that the board is trying to create a voting block to support their decisions in the future. 

The Supreme Court remands to the chancery court for proper application of Unocal. The court agrees there is a reasonable threat. Under Unocal, the board does not have unbridled discretion to defend against any perceived threat by any draconian measure. Defensive measures are draconian if they are either preclusive or coercive. If it is preclusive or coercive, it fails the proportional response prong of Unocal. 

The court says the repurchase plan was not coercive, but remands for the Chancery Court to decide if it is preclusive but they don’t provide any real standard. If it is preclusive, the action was draconian and fails the Unocal Standard and the burden remains with the board to show that they met the entire fairness test. If it is not preclusive, then the court will do a proportionality review and decide if it was reasonable in light of the perceived threat. (doesn’t have to be the best measure, just reasonable). 

If both prongs of Unocal are met, then the board gets the benefit of the business judgment rule and the burden shifts to the plaintiff to show the decision was grossly negligent/uninformed. 

i. Duty to “auction” the firm – Revlon duties

i. Board’s duty shifts and they are responsible for getting the best value for shareholders once they enter auction mode

1. Corporation initiates active bidding: if target actively seeks to sell itself or to affect a business reorganization involving a clear breakup of the company, or
2. Target abandons its long-term strategy and seeks alternative transactions involving break-up or change in control
Revlon Inc. v. MacAndrews & Forbes Holding Inc.: Pantry Pride sought to acquire Revlon and offered $40-50/share. There was bad blood between the CEOs and Revlon said the premium was inadequate. Pantry Pride came back with a negotiated offer for $42-43/share or a hostile tender offer at $45/share. Revlon still said it was inadequate and wants a stand still so that the tender offer cannot happen unless the Revlon board okays it. 

The board met and the financial advisors agreed the premium was too low because of the junk bond financing followed by a break up. The board adopted a repurchase plan and a Note Purchase Rights Plan as recommended by counsel. They sought to repurchase 10 million shares. The rights plan involved shareholders exchanging one share for a note for $65 would be paid back in 1 year plus 12% interest. (but they are giving up their shares). Because they think the shares are worth $65, the fair price proviso means that the rights plan is triggered by a purchase of 20% of Revlon stock unless the purchaser acquired all the stock for cash at $65 or more. In order for this to be “poisonous”, the raider has to be excluded from being able to exchange their block of shares. A flip in requires a discriminatory aspect so that the company isn’t funding their own takeover. Redemption Feature: at any point prior to the 20% trigger, the Revlon board can redeem the rights for 10 cents each so that there is no obstacle for a raider. However, by putting the purchase rights plan in place, they are hoping to get a seat at the table. The redemption feature gives them leverage so that they can remove the barrier if bidder is willing to make a friendly deal. 

Pantry then increased the hostile tender offer to $47.50/share. The two conditions were that Pantry pride had to obtain financing, and the rights plan had to be redeemed, rescinded, or voided by Revlon. It was a highly-leveraged deal and the concern to Revlon was that the financing would be via junk bonds. Pantry was making a bid for any and all shares rather than a partial bid which eliminates the concern of a coercive 2-tier bid.
Repurchase plan (defensive recapitalization): Revlon offered to repurchase up to 10 million shares of common stock, in exchange for one senior subordinated note of $47.50 principal at 11.75% interest, due in 1995 and 1/10 of a share of $9.00 cumulative convertible exchangeable preferred stock valued at a $100/share. Shareholders tendered 33 million shares so 10 million were purchased on a pro rata basis. 

Pantry Pride raised its offer to $50 per share and then to $53 per share. Meanwhile, Revlon was in negotiations with Forstmann Little & Co. (Forstmann) and agreed to a leveraged buyout by Forstmann, subject to Forstmann obtaining adequate financing. Under the agreement, Revlon stockholders would receive $56 per share and Forstmann would assume Revlon’s debts, including what amounted to a waiver of the Notes covenants. 
Upon the announcement of that agreement, the market value of the Notes began to drop dramatically and the Notes holders threatened suit against Revlon. At about the same time, Pantry Pride raised its offer again, this time to $56.25 per share. Upon hearing this, Forstmann raised its offer under the proposed agreement to $57.25 per share, contingent on two pertinent conditions. First, a lock-up option giving Forstmann the exclusive option to purchase part of Revlon for $100-$175 million below the purported value if another entity acquired 40 percent of Revlon shares. Second, a “no-shop” provision, which constituted a promise by Revlon to deal exclusively with Forstmann. In return, Forstmann agreed to support the par value of the Notes even though their market value had significantly declined. 
The Revlon board of directors approved the agreement with Forstmann and Pantry Pride brought suit, challenging the lock-up option and the no-shop provision. The Delaware Court of Chancery found that the Revlon directors had breached their duty of loyalty and enjoined the transfer of any assets, the lock-up option, and the no-shop provision. The defendants appealed.
City Capital Associates v. Interco, Inc.: The target is Interco and the bidder is City Capital. The poison pill has both a flip over and a flip in.  The flip in deters the creeping bidder because they are excluded from the right and their shares are diluted, the flip over deters the second step takeover because bidder shareholders will be upset that they’re shares are diluted. Having the pill in place gave the board time to figure out what to do. They looked at a proposed restructuring. When Rales raised the offer to $72/share, Interco turned to defensive recapitalization and borrowed $2 billion. Then they used that money to distribute it to shareholders with a one-time dividend of $66. The shareholders will keep their common stock but the value will be affected because of all of the debt taken out. The banker thinks the remainder will still be trading at $10/share which in addition to the $66 dividend, means shareholder are getting $76 which they argue is a better deal than the City Capital offer. However, the banker was hugely conflicted because his compensation was contingent on the successful completion of the merger. Then there would be a second dividend distribution of $24 in cash and the rest in notes
City Capital raised their offer to $74 but Interco still asserted the restructuring plan was wholly inadequate. City Capital then sued for an injunction forcing Interco to redeem the pill and not implement their restructuring plan. 

Holding: The court said this is not a self-dealing transaction in the classic sense so they don’t need to meet the entire fairness standard. The court instead applies Unocal because there are still entrenchment concerns. The court is less willing to defer to business judgment because there are 7 insiders and 7 outsiders.  The City Capital Tender offer is determined to be not coercive because it was an all-cash offer for any and all shares (no concern about a stampede effect on the front end with junk bonds on the back end.) However, the threat here is inadequate price. The case does not fall under Revlon because the court says borrowing money or doing a merger doesn’t automatically put you in Revlon land. In deciding how to best achieve business goals of corporate governance, the board must consider alternatives. Revlon shouldn’t be triggered every time a merger is considered by the board. 

However, the court was concerned about depriving shareholders of the right to make an informed decision as to the tender offer. Therefore, not redeeming the pill stops shareholders from making a choice between the tender offer and the restructuring plan which they may find to be a better option.  Therefore, even though not in Revlon land, the court said the pill must be redeemed. The restructuring plan was too uncertain to say that it was a better offer – the return depends on how management deals with all the debt it would take on.  Leaving the pill in place is therefore preclusive
· This case was important in illustrating that there is a limit to the poison pill defense at least from the Court of Chancery perspective. 

· The case is highly criticized because the court seems to be inputting its own business judgment and substituting it for that of the board. 
Paramount Communications, Inc. v. Time, Inc.: The initial deal was a stock for stock acquisition transferring Warner shares into Time shares with an exchange ratio of .465. The agreement called for Warner to become a wholly owned Time sub with Warner as the surviving corporation (reverse triangular). It is important for time to be the acquirer and not target because they wanted to preserve the editorial culture of Time. They had an agreement to start out as co-CEOs but in the end, the Time CEO would remain the sole CEO. They also established two different steering committees where time management would remain in control of the Time portion of Time Warner (There would be 12 board members from each side but the Time members were in charge of time and warner members in charge of warner)
DGCL required a vote by an absolute majority of Warner shareholders and NYSE Rule 312 required that Time shareholders vote based on the 20% threshold of stock being exchanged for non-cash consideration. 

Paramount then took steps to conduct an unsolicited all cash tender offer for Time. They don’t want Warner assets so they tried to make the offer before the merger went through. Their offer was conditioned on the fact that Warner must remove all defenses measures (had to redeem the poison pill), had to transfer cable franchises (assets had to be transferrable) and they required a judicial ruling that DGCL §230 does not apply (anti-takeover statute)

Time’s stock rose from $126-170 which tells management that shareholders want the Paramount deal to go through but for less than $175 because of the uncertainty that the deal will close. This price increase also represents that Time shareholders are dumping shares and risk arbitrage firms are buying them so the shares are being concentrated among people that are betting the Paramount deal will close. Time is upset because they thought they had a strategic plan for the future. 

The Time board had 10 days to file its 14d to tell shareholders their opinion of Paramount’s offer. They had several meetings with bankers, lawyers, and consultants which led the board to conclude $175 was wholly inadequate. The board was worried the deal with Warner wouldn’t’ go through and asked permission from the NYSE to waive the shareholder vote requirement but they said no. 

The Time stock price rose again to $182 telling Bidder to up the price and telling management that $175 is inadequate. The time board then restructured their deal to acquire Warner. It went from a single step reverse triangular merger with stock as consideration to a 2-step deal structure with the first step being all-cash (took out $7-10 million in debt). This therefore avoided a shareholder vote because it was an all-cash deal rather than an issuing of stock. They wanted to leave Warner as a wholly owned sub so in the second step they would use a combination of cash and securities to acquire the remainder at $70/share. This deal is approved by both boards.
Paramount then raised their offer to $200/share. The Time board however still maintains that this is inadequate because of the long-term value of the Warner transaction. The shareholders assert a Revlon claim arguing that the Time-Warner agreement constituted a sale which shifted the board’s responsibilities and that required them to maximize the short-term value for shareholders. They argued that this was a breach of fiduciary duties.

Holding: The court said this was not a sale and was just a consummation fo the board’s long-term goals. Therefore, this was a strategic move and not a defensive move. The court therefore says Revlon does not apply. However, the restructuring of the deal with Warner was a defensive move which triggers Unocal. The court also expanded the definition of “threat” from Unocal and said the board may consider the following:

· Inadequacy of the price offered
· Nature and timing of the offer
· Questions of illegality
· Impact on “constituencies” other than shareholders
· The risk of nonconsummation
· Quality of securities being offered
The court says the Time-Warner deal was not preclusive because it did not stop Paramount from making an offer for Time-Warner post-merger, and was not coercive because the Time board was not “cramming down on its shareholders a management-sponsored alternative, but rather had as its goal the carrying forward of a pre-existing transaction in an altered form.”

It was also significant that the Time board consisted of majority independent outside members (12/16) so the court was more willing to defer to the board’s business judgment than if it had been made up of mostly interested members.

*Implications of Time-Warner: As long as the board is protecting strategic future of the company, the fact that someone wants to buy the company doesn’t mean they have to negotiate. The board has management authority and shareholders can vote them out if they don’t like their decision. The court strongly criticized the City Capital decision because it said that at some point even if the board says it’s protecting the enterprise, you can’t preclude a different reasonable offer. Time Warner however said the court should not substitute its own business judgment. Time Warner gave rise to the “just say no” defense. 
Paramount v. QVC: this is the companion case to Time-Warner. The original bidder was Viacom, the target was paramount, and the 2nd bidder was QVC. Viacom and Paramount entered a fully-negotiated arm’s-length acquisition agreement which looked like a reverse triangular. Viacom has dual-class capital structure – 85% of Class A voting stock owned by Summer Redstone. The Acquisition consideration was that Paramount shareholders get some voting shares, some class b voting shares, and some cash. The original merger consideration was approximately $66.50/share. If the merger closed, Summer Redstone would still have majority ownership.
Defensive Measures: No-shop: Paramount would not solicit, encourage, discuss, negotiate or endorse any competing transaction unless a third party made an unsolicited written proposal not subject to any material contingencies regarding financing and Paramount Board determines that discussions or negotiations with the third party are necessary to comply with its fiduciary duties (fiduciary out). Viacom demands a No-Shop because they are worried about a topping bid and don’t want to be a stocking horse in a bidding war. They don’t want Paramount to take actions that undermine their agreement. Termination Fee: Viacom would receive a $100 million termination fee if: Paramount terminated the original merger agreement because of a competing transaction, Paramount’s stockholders did not approve the merger, or Paramount board recommended a competing transaction. Viacom wanted this fee because although it does not ensure the merger will go through, it covers all of the costs related to the merger negotiations and preparations. Stock Option Agreement: Paramount granted Viacom an option to purchase 19.9% of Paramount’s outstanding stock at $69.14/share if any triggering events for the termination fee occurred. In addition to normal terms associated with stock option, this contained two unusual provisions which were highly beneficial to Viacom: Note Feature: Viacom was permitted to pay for the shares with a senior subordinated note of questionable marketability instead of cash, therefore avoiding the need to raise the $1.6 billion purchase price. Put Feature: Viacom could elect to require Paramount to pay Viacom in cash a sum equal to the difference between the purchase price and market price of Paramount’s stock. Because the Stock Option Agreement was not “capped” to limit its maximum dollar value, it had the potential to reach (and did) reasonable levels.
Presumably, the deal doesn’t close because of a higher competing bid, so to make it up to Viacom, they can purchase 19.9% of stock with questionable notes (usually cash is required) or instead of exercising option can have paramount pay Viacom the difference – presumably the trading price will be higher than the $69.14 because the topping bid presumably raised the trading price. 

QVC then makes a competing bid for $80/share, consisting of fractional QVC common stock and $30 in cash. The board says that the no-shop ties their hands as far as negotiating until they show they have no financing contingencies. QVC is a determined bidder and files a lawsuit challenging the defensive measures put in place. It makes a tender offer for 51% of Paramount. The Tender offer was conditioned on the invalidation of the Stock Option Agreement as a deterrent to a toping bid because the difference between the Viacom bid and the QVC bid was so high, post-merger Paramount would have to pay a lot of money to Viacom in addition to the costs associated with the merger negotiations. 

Viacom then raised their bid to remain competitive. They amended the merger agreement to be a 2-step transaction - $80 in cash tender offer in front end, and the 2nd step with Viacom stock as consideration. This is similar to Time-Warner where the initial one-step merger became 2. 

The Paramount board negotiates for a fiduciary out so they can waive the poison pill for the friendly deal with Viacom to go forward. Viacom then unilaterally raises the tender offer to $85/share and QVC responds with an offer for $90/share. Paramount told shareholders that QVC’s bid was excessively conditional and no financing was firmly in place. Paramount still thought that the no-shop prevented them from further negotiations with QVC.
QVC sued to have the poison pill redeemed or waived, and to have all defensive measures set aside – but particular based on the bidding war, the Stock Option Agreement which had ballooned to $500 million. 

Holding: Revlon applies because the company was put up for sale. Paramount tries to say it doesn’t apply because the company isn’t broken up. The court said that a break-up isn’t required, and that a change in control is a fundamental change sufficient to trigger Revlon. (This is distinct from Time-Warner where the majority was still owned by a fluid aggregation of unaffiliated shareholders so technically no change in control – here there is a single majority shareholder – Summer Redstone). The court says they can’t rely on Time-Warner because there is no guarantee Paramount will continue with any long-term goal currently in place. 

Paramount should have negotiated with Viacom to remove the defensive measures and negotiate with QVC to get the highest possible value for shareholders They should have invoked the fiduciary out to renegotiate the terms of the merger agreement and have Viacom increase the price and allow them to negotiate with QVC. The stock option agreement was still singled out for particular criticism because it was really a huge deterrent to outside bidders.
Viacom tries to argue that they had a vested contract rights. They wanted to exercise their termination fee and stock option agreement (lock-up option). The court says the agreements were invalid because Paramount was not able to contract away their fiduciary duties. Viacom has no vested contractual right to enforce those provisions because they were entered into as a breach of Paramount’s fiduciary duties. 

Takeaway: going forward, negotiating those defensive measures, should bake-in agreement to protect bidder, have to remember that you are always negotiating under the “long shadow of the law” and can push for draconian lock up measures, but the risk for bidder is that if you push to far and the target has to breach their fiduciary duties, the contract is void. 
Lyondell Chemical Co. v. Ryan: Blavatnik owns Access Industries which owns Basell (a privately held company). Blavatnik tells Smith (CEO of Lyondell) that he wants to offer $26.60-$28.50 and the board rejected the offer. Access then filed a 13D saying they want to acquire 8.3% of Lyondell and the stock price increased because risk arbitrage firms started to buy the stock. The board met but didn’t respond to the 13D and decided to take a “wait and see approach”. After the talks, Basell upped the offer to $48/share in all cash. No financing was needed and the offer included a $400 million break-up fee, and the agreement must be signed in a month
The board met for less than an hour but reviewed valuation materials made by management. The went back to Basell and asked for additional financing information and asked for a written offer but Basell said he needed an answer by the end of the day or else he would lose his chance to make a bid for another company, Huntsman. The board decided it was interested and authorized retention of Deutsche Bank as their financial advisor and instructed Smith to continue negotiations. 

In the end, Blavatnik wouldn’t increase his bid, but reduced the break-up fee. He rejected their request for a go-shop provision which would allow the target to seek out other buyers for a specified period after the agreement is signed. Lyondell demands that the no-shop provision also contain a fiduciary out so that they can negotiate if an unsolicited offer comes in. 
The board approves the merger with Basell and made a proxy statement and noticed the meeting. The merger was approved by the shareholders but Lyondell shareholders bring this class action lawsuit. They are suing the board alleging breach of fiduciary duties of care, loyalty, and candor. The duty of loyalty claim is based on the fact that directors would get cashed out for their stock options so they say it was self-interested. 

Holding: The court said the board did not breach their duty of loyalty based on the cash out for stock options. It said that stock option agreements are contracts in place and are legal. They are fully-negotiated and put into place well-before the deal. As to duty of care, there was a raincoat in the charter which protected the board from personal liability for duty of care claims. 

The only remaining question is whether the board acted in bad faith and therefore breached their duty of loyalty. You cannot protect yourself against a duty of loyalty claim for “lack of good faith” and therefore the shareholders have to prove a conscious disregard for the board’s responsibilities. They used Stone v. Ritter standard of sustained and systematic failure of the board to exercise oversight. Their only duty was to run a sale process that would get the best price for shareholders. The court said Revlon duties don’t kick in just because a company is in play, but only when the board takes action that causes a change in control. They don’t have to respond to an offer just because it was proposed (Time-Warner just say no defense). 

Therefore, the board only entered Revlon land when they started to negotiate with Blavatnik. In that time period, they made an informed decision (advisors told them it was an incredible deal) and they bargained for a go-shop and fiduciary out to be able to do a market check to get comfort that they were really getting the best price. There is no real blueprint for the court’s analysis, it is very fact-intensive. 

If you think the board is really not negotiating an adequate sale process, don’t wait until the merger is completed. Instead try to get an injunction – equitable relief is not prohibited by a raincoat blocking duty of care suits. The board’s decision has to be reasonable but not perfect. 
RBC Capital Markets, LLC v. Jervis: This case is unique because the plaintiff went after not only the board members but also the banker that advised the board in connection with the sale. The board of Rural decided to put together a 3-person special committee to look at strategic alternatives. However, they were not authorized to sell the company or pursue a sale of Rural.  The Special committee hired RBC who made it clear up front that it wanted to be sell-side advisor and get a fee for advising Rural in connection with the sale of business and wanted to also provide staple financing to the prospective bidder. (RBC therefore would be on both sides of the deal.)
RBC didn’t tell Rural that there is speculation that a competitor of Rural may be put up for sale and it wants to leverage its relationship with Rural to work for companies participating in that other sale for EMS. Although not authorized by the board, the special committee and RBC put the sale process in place. RBC is approaching the same people who are potential bidders for EMS. They decide not to pursue strategic buyers, but only institutional investors.

The problem RBC encounters is that they have a conflict of interest. Companies won’t put in a bid without having access to proprietary confidential information but RBC can’t disclose the information because of their conflict of interest with EMS, so the investors dropped out.

Ultimately, the only financial buyer left was Warber. The board finally had a meeting to consider what the special committee had been doing and retroactively tried to ratify the actions even though they didn’t originally have sale authority. RBC had effectively manipulated the process to push Rural to accept Warber’s bid and push Warber to take their financing (without the special committee knowing their intentions). The board ended up taking Warber’s bid and shareholders sue saying the board didn’t properly manage the special committee during the sales process to fulfill its Revlon duties. 

Holding: The DE Supreme court has to decide when the board entered Revlon mode and if it fulfilled its Revlon duties. The Board and RBC claim that the company did not enter Revlon until March, but Plaintiff claims the company entered Revlon in late December/early January because that is when the special committee started negotiating even though their action shad not been ratified by the Board until March. The court determined that it entered Revlon land in December. 

The court said that the board failed to fulfill its auction duty and in part, the court faults the other board members for not adequately monitoring the activity of the special committee (they went 2 ½ months without even checking in and RBC didn’t even give any evaluation numbers until March). They paid RBC to be their financial advisors but didn’t question not getting any data. 

The board ended up settling the claim for the terms of their D&O insurance policy and RBC went to trial and lost. The plaintiffs established that the board breached its fiduciary duty and then went after RBC for aiding and abetting the board’s breach of fiduciary duties. 

What facts support the ultimate holding of the DE Supreme Court that RBC can be liable for aiding and abetting?

RBC knowingly induced the breach by exploiting its own conflicted interests to the detriment of Rural and by creating an informational vacuum. RBC knowing participation included its failure to disclose its interest in obtaining a financial role in the EMS transaction and how it planned to use its engagement as Rural’s advisor to capture buyer-side financing work from bidders for EMS; its knowledge that the Board and Special Committees were uninformed about Rural’s value; its failure to disclose to the Board its interest in providing the winning bidder in the Rural process with staple financing and its eleventh hour attempts to secure that role while simultaneously leading the negotiation on price. 

RBC failed to fully disclose its conflicts and ulterior motives to the Board which led to the failure of disclosure in proxy materials.
Brazen v. Bell Atlantic Corporation (termination fees): This was a stock for stock merger of equals negotiated for a 2-tier reciprocal termination fee. The fee would be $200 if a competing bid and either shareholders don’t approve or the agreement is terminated, and an additional $350 million if a competing transaction was consummated within 18 months of the termination. They were concerned about the newly enacted Telecommunication Act which had sparked a rise of mergers in the industry and they were concerned about other lost opportunities. 
Brazen was a Bell-Atlantic shareholder who brought a class action saying that the amount of the fee was unreasonable in light of actual potential damages. They also said the termination fee was coercive in that it gave shareholders no choice in voting to approve the merger. 

Holding: The court said that liquidated damages rules apply rather than BJR because of the provision in the merger agreement stating that the termination fee is not a penalty but rather liquidated damages. The court imposed the 2-prong test for liquidated damages:

1. Damages must be uncertain

2. Damages must be a reasonable forecast of the actual damages

· For reasonableness, consider anticipated loss and the difficulty of calculating loss

The court then used the Williams v. Greir coercion test: Wrongful coercion that nullifies a stockholder vote may exist “where the board or some other party takes actions, which have the effect of causing the stockholders to vote in favor of the proposed transaction for some reason other than the merits of the transaction.” The court said this is not coercive because the termination fee was not excessive – it was 2% of the market capitalization of Bell Atlantic and was within the range previously held acceptable by the courts. It wasn’t so large that it would really eliminate the shareholders’ real power to vote against the merger

Preclusiveness: The court asked whether it would stop potential buyers from approaching Bell Atlantic which could potentially bring a higher price. The court said the termination fee was the cost of doing the deal and was not so outrageous as to be preclusive. That goes to why termination fees are allowed at all – want protection from being a stocking horse. 
Omnicare v. NCS Healthcare: NCS was bordering on insolvent based on their outstanding debt. The note holders formed an ad hoc committee to represent their interests. NCS had a duel class capital structure where Class A shares had 1 vote per share and Class B shares had 10 votes per share. Plaintiff held class A shares – Class B shares were all owned by the Chairman of the board and president who collectively owned 65% of the voting power. 
When the board filed a formal notice of default, Omnicare made an offer for $270 million but wanted it done out of bankruptcy court. The board rejected the bid because it offered only small recovery for the noteholders and no recovery for shareholders. An independent committee was given authority to consider mergers but the board would have final approval. The committee began negotiating a deal with Omnicare and then Genesis entered the picture and made an offer

Genesis’ offer was for a transaction outside of bankruptcy – pay all debt and $20 million to shareholders. It demanded however, that NCS enter into an exclusivity agreement which differs slightly from a no-shop. In an exclusivity agreement, the target can’t talk to anyone else for the exclusivity period with a confidentiality agreement. It is designed to see if we work intensely and exclusively if we can reach a consensus on the deal terms. Genesis thought that this would be the first step to getting a completely locked up transaction that would preclude a higher bid from Omnicare – there was bad blood between Omnicare and Genesis because Genesis had already lost a bidding war to obtain Omnicare. 

Omnicare then made a new unsolicited bid and offered to pay off all the debt and pay $3 million to shareholders. The bid was conditioned on third party consents to have all the assets transferred and there was a diligence out – their offer to pay this consideration was conditioned on Omnicare completing its due diligence because they wanted to fulfill their fiduciary duty to their shareholders to not overpay. 

NCS believes the exclusivity agreement stopped them from communicating with Omnicare and the independent committee met to consider a response. They concluded that engaging with Omnicare would present unacceptable risk that Genesis would abandon merger discussions but they decided to use Omnicare’s letter to negotiate for improved terms with Genesis. 

Genesis improved the bid – they increased what they will pay for Noteholders and shareholders and reduced the termination fee. However, NCS was given only 1 day to decide. The NCS board approved the Genesis offer. The potential loss of the Genesis deal was considered a greater threat considering the uncertainty o Omnicare’s offer. 

The Genesis deal included a no shop provision unless the unsolicited third party bidder provided a bona fide written proposal that the NCS board believed in good faith would lead to a superior price and that the third party had to sign a confidentiality agreement with the same kinds of terms that Genesis had agreed to. There was also a termination fee and a force the vote provision – at the time this was in the merger statute – §251(c) but has since been amended and is now in §146. It says that the deal still has to be taken to the shareholders for their approval even if the board decides later on to withdraw their recommendation. There was no fiduciary out even if the board withdraws its recommendation it has still approved the transaction and must have shareholder meeting and vote. The voting agreement was signed by the Chairman and president and irrevocably obligates them to vote for the Genesis merger even if they have a change of heart – irrevocable proxy to vote shares in favor of the transaction. 

The practical result of the package of deal protection measures is that it made it impossible for the deal not to go through.

Omnicare then commenced a tender offer for NCS stock at $3.50 – any or all non-coercive all cash offer. The board decides that is a better deal for NCS shareholders and withdraws recommendation of Genesis transaction and the banker withdraws the fairness opinion. 

The NCS shareholders then sue and want the court to prevent consummation of the Genesis transaction and strike down the deal protection provisions. The court has to decide if it can prevent the deal from going forward by finding that the package of deal protection provisions gave rise to a breach of the NCS board’s fiduciary duties. 

Holding: Revlon duties had not been triggered because NCS did not start an active bidding process. The board did not “abandon” its efforts to sell the company when it entered into an exclusivity agreement with genesis. There was also no change in control because the control would still be in the market place. 

The court said that Unocal applied to the package of defensive measures. It wanted to protect the Class A shareholders of NCS because of the inherent conflict of interest. The fully locked-up deal is basically depriving the shareholders of their statutory right to have a voice in the decision.

· Application of Unocal

· What is the perceived threat?

· Possibility of losing the sure-thing of the Genesis offer which would both pay off the notes and pay shareholders

· Is the response balanced and proportionate to the threat?

· Said it was both preclusive and coercive - ends the analysis - failed to satisfy Unocal standard and must prove entire fairness (draconian measures)

· If hadn't been draconian would look to whether it was a reasonable response - doesn't have to be perfect

· Standard to coercive - stockholder vote is nullified by wrongful coercion (Unitrin test)

· Vote was a done deal

· Aimed at forcing upon stockholders a management-sponsored alternative to a hostile offer

· Dissent says not coercive because the shareholders purchased stock knowing the two directors had a majority and could work together to block your vote

· A response is preclusive if it deprives stockholders of the right to receive all tender offers or precludes a bidder from seeking control by fundamentally restricting proxy contests or otherwise

· What should the board have done to uphold their fiduciary duties

· Should have demanded a fiduciary out clause

· Would allow them to terminate merger agreement in the event that a superior offer comes a long in order to fulfill fiduciary duty to get the best value for shareholders under Unocal

· Dissent takes issue with that and says that if NCS had done what the Delaware Supreme court said it should have done and insisted for a fiduciary out, Genesis would probably have walked away

In re Topps: Topps created an Ad Hoc Committee with 2 insurgent directors and 2 incumbent directors charged with evaluating the strategy of the company and considering a sale. Eisner bid $9.24/share and said he would retain management and allow a go-shop post-signing (for 40 days) but would not agree to a pre-signing auction. Then he raised his bid to $9.75 after one of the incumbent directors told him he could get it for $10. The merger agreement included no financing conditions, a reverse termination fee (Bidder has to pay break-up fee to target if he withdraws from the transaction, a go shop – once the 540 days expired, had to cease negotiations unless during the go-shop period someone had submitted a superior proposal or were far enough in discussions that it was likely to result in a superior proposal. Eisner also had matching rights to match or top any superior bid. There was also a 2-tier termination fee: if Topps terminates during the go-shop, Eisner is entitled to $8 million termination fee (plus a 3.5 million expense reimbursement). If Topps terminates after the go-shop, Eisner is entitled to $12 million (the court said that the deal volume and enterprise volume is so small, the percentage price of the termination fee can be higher without being coercive as it was in Brazen)
During the Go-shop, Upper Deck made a proposal. Topps said that it was not a superior bid and chose not to treat them as an excluded party to continue negotiations. They were concerned about the anti-trust issues because it would be difficult to get regulatory approval. Also, they were concerned about the diligence out that Upper Deck was really just doing a fishing expedition for proprietary information and then the deal wouldn’t go through and the company would be compromised because they were a competitor. 

After the go-shop, Upper Deck made a new offer at $10.75 with no financing contingency with a hell or high water provision to deal with the anti-trust issue. It said that they were willing to take the bulk of the risk by agreeing to take measures to deal with regulatory concerns. They wanted a Standstill Agreement to stop Upper Deck from making any tender offer or public comment about the discussions. 

The plaintiffs here are Upper Deck and Topps shareholders. They want Topps to release Upper Deck from the standstill to allow shareholders to decide about a tender offer and allow them to make public comments about the tender offer. 

Holding: The court said this is in Revlon land because Target initiated the sale. They didn’t have to do a public auction because the go shop allowed them to still do a market check. Plaintiffs claim that Topps board is favoring Eisner because he will keep management in place. In doing so, they say they breached their fiduciary duty by avoiding a public auction, effectively capping the share price at $10, and precluding any real post-signing market check through the deal protection measures. They argued that 40 days was too short for the go-shop because it didn’t allow for a real superior bid to come forward. They also said the breakup fee and matching rights chilled superior offers.

The court said that there was no breach of fiduciary duty pre-signing. Upper Deck didn’t make enough of an effort to aggressively express their interest. Also, it was reasonable that they would try to protect the offer they had from Eisner. 

There was a breach of fiduciary duty post-merger because they were favoring Eisner’s bid and should have treated Upper Deck as an excluded party to continue negotiating and allow them to be released from the standstill agreement. The court doesn’t fault Topps for entering the standstill agreement because they had a valid concern for giving a competitor proprietary information and wanting to make sure Upper Deck won’t do an end-run around the board. However, the abuse is that they favored one bid in a way that is not consistent with their Revlon duties. 
Gantler v. Stephens: First Niles was the sole shareholder and parent of subsidiary, Home Federal Bank and the two had overlapping board. The company decided to put it up for sale (which triggered Revlon duties). 3 potential buyers came forward. They did not want to consider Farmer’s bid because they clearly would not keep the board n place. Portland asked for a due diligence out and the company said no so they withdrew their bid. First Place is the only bidder still standing and they submit a due diligence request. A month later, the company finally approved it. They submitted an offer at $17.25/share and the financial advisors told the board it was a good deal. 
The board met and said they want to wait a couple of weeks and the financial advisor says they will lose the bid if they wait. The offer was raised slightly to $17.37 and the board rejected the bid 4-1 at their meeting. Instead of focusing on First Place’s offer at the meeting, the management talked about a privatization plan and instructed legal counsel to further investigate.  The privatization proposal recommended by the board to re-classify shares- If hold 300 or more shares, get series A preferred stock with no voting rights but liquidated dividend rights.
They formed a special committee and outside counsel but no banker. The board voted 3-1 in favor of the privatization. Gantler, the one board member who voted against the plan was ejected from the board and a proxy was amended to cored disclosure deficiencies to reveal that the directors were interested. They said they only had 1 offer and within their business judgment decided privatization was a better deal.

Holding: the court says that BJR should apply rather than entire fairness. The decision to enter into a merger agreement or not lies with the board. The plaintiff says it can overcome BJR because the majority of the board had conflicts of interest. If the boar is tainted by self-interest, the standard of review should be entire fairness and then the burden falls on the interested directors to show fair price and fair dealing. 

The court said you cannot just claim entrenchment to get the entire fairness test – need to show the majority of the board is interested and not independent. They said the board was not majority interested. 

This was a going private transaction because it eliminated public shareholders – under 13e-3, directors must give views as to fairness of a squeeze out transaction. Here they must evaluate the transaction on the merits. 

Kahn v. M&F Worldwide Corporation: This was a short form back-end merger which typically only requires BJR and not entire fairness. Plaintiff argues that it should still be subject to entire fairness because the minority shareholders need protection from the possibility that directors may be inept, intimidated by controlling shareholders, and majority of the minority might be unduly influenced by stock price increase based on announcement of potential merger
Holdings: The court says no, even though there may be influence by the controlling shareholders who own 43%, the court is still willing to assume some independent directors will act in the best interest of the company and its shareholders in making its decision. The plaintiffs try to argue that the minority of the majority are arbitrage firms who will not be motivated to vote in the best interest of the company but the court says they will still vote in their own financial interest. Therefore, the transaction is governed by the BJR. Deal structured with non-waivable requirement for majority of the minority vote with independent directors. 
For a back-end freeze out to get BJR, conditions must be met: 

1. Controlling 

2. shareholders make offer conditioned on special committee approval and approval of disinterested shares. 
3. The committee has to be empowered to say no and have the authority to reject the transaction, 

4. they have to meet the duty of care (informed decision making a la trans union), 
5. they have to be completely forthcoming in the proxy statement and there cannot be any coercion of minority shareholders. 
6. If those requirements are met, they can do a back end take out and have only BJR apply. 
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