Williams Act & Fiduciary Duty 
1. Requirements for tender offers

a. Williams Act – 13d, e, f, and 14d, e, f – hostile tender offer takeovers
i. 14e – tender offers must provide a 20-day window (60 max) before closing so not coercive and don’t have problem of Saturday night specials

ii. 14d-10 – best price rule and all holders rule

1. All shareholders must be allowed to participate and get the same price from a tender offer

iii. 14d-8 – must prorate the tendered shares so no stampede effect

iv. 14d-9 – bidder board must release statement of their opinion of the offer within 10 days

b. Required bidder disclosures

i. 13d – within 10 days of reaching 5% ownership, must file 13d and state purpose if intend to at some point (vague or specific plan) to acquire control or influence
1. GAF v. Milstein: group theory – 5% threshold applies to all members of a group combined as soon as they have an agreement to pool their interests for control together

2. Rondeau v. Mosinee Paper: Rondeau acquired more than 5% but never filed a 13d. When Mosinee notified him, he did file. When Mosinee made a public statement berating Rondeau, the price rose and then dropped. Mosinee sued for an injunction saying that shareholders who sold were harmed.

a. the court said no, the only remedy would be to make him file the 13d which he already did and only the harmed shareholders, not the company has standing for a 10b-5 private action claim. 

3. Chromalloy American v. Sun Chemical: it doesn’t matter if you have a vague unsolidified future plan for control, you still have to note it in your 13d
ii. 13g is for passive investors like Warren Buffet – instead have 40 days to file 13g after acquiring 20% ownership and don’t have to state your purpose

1. But if anything changes in your intent, have 10 days to file a 13d

c. What is a tender offer – 14d

i. SEC v. Carter Hawley – The Limited tried to obtain 55% for $30/share through an all cash tender offer. To prevent it, CH began buying back its stock at market price and told shareholders they would spend $500 million to repurchase shares (defensive recapitalization) – The court said this was not a tender offer based on the Wellman Factors
1. Wellman Factors: 
a. Active and widespread solicitation of public shareholders
b. Solicitation made for a substantial percentage of the issuer’s stock
c. Offer to purchase made at a premium over the prevailing market price
d. Terms of the offer are firm rather than negotiable (CHH made several different purchases at different prices contingent on market conditions – so not firm)
e. Offer contingent on the tender of a fixed number of shares to be purchased and possibly specifying a maximum amount of share (here they specified an amount of money but not an amount of shares)
f. offer only open for a limited time
g. offeree subject to pressure to sells tock
h. public announcement of a purchasing program that accompanies or precedes a rapid accumulation of shares. 
ii. Hanson Trust PLC v. SCM: (public v. private) Hanson registered a tender offer to acquire SCM for $60/share. The board negotiated with a white knight to purchase the shares instead through an LBO for $70/share. Hanson withdrew its tender offer and negotiated with 5 private SCM shareholders to purchase their shares constituting 25% ownership. SCM tried to say this was an illegal tender offer but the court said no and rejected the Wellman Factors as being too hard to balance. It used a version of Raulston Purina and said that the 5 sophisticated investors could fed for themselves and therefore this was not a tender offer where the investors needed the protection of the Williams Act. 
iii. Gilbert v. El Paso: (tender offer as contract) the deal started hostile with a tender offer and then went friendly so that $100 million was going to purchasing shares directly from the company and the original tender offer was terminated and replaced with one for $500 million going to shareholders through proration rather than the initial total $600 million. 
1. The court said there was no breach of contract because you are always allowed to condition an obligation to perform a contract which is exactly what they did with the tender offer which was validly terminated.
2. Additionally, there was no effort by bidder to avoid obligations under the tender offer, rather, the target, El Paso, were the ones that set the actions into motion which led to the amended friendly deal.
d. Constitutional Concerns and tender offers
i. Federal securities laws do not expressly preempt state statutes governing regulation of tender offers – the internal affairs doctrine leaves room for state regulations
ii. Typical types of state statutes at issue:
1. Controlling share statutes which limit voting rights of shares held by a controlling party unless the majority of disinterested shareholders vote to approve their voting rights
2. Fair Price/Best Price Statutes require bidder to pay all shareholders the best price they offered to any one shareholder – this can be waived by the vote of target’s board or shareholders
iii. CTS Corp. v. Dynamics: An Indiana Act said that shareholders can vote within 50 days on whether a controlling shareholder voting rights. The argument was that it frustrates the Williams Act since the SH vote will occur in 50 days, no reasonable person would buy shares without knowing if they had voting rights, so a reasonable bidder would always have to keep their tender offer open for 50 days which is more than the 20-day min. 
1. The court said the 50 days is still within the 20-60-day window allowed by the Williams act and the bidder can make a tender offer conditional on the SH vote. 
iv. Amanda Acquisitions Corp. v. Universal Food Corp.: Wisconsin passed a similar act but without the carve out for board approval. It said that a 10% owner cannot enter a merger or acquisition of 5% of the assets for 3 years unless Target board approves before the purchase of those 10% shares. (Similar to DGCL 230)
1. the court says this is in line with the Williams Act which seeks to give shareholders adequate disclosure and protect them from potential tender offer abuse. 
2. Fiduciary Duties – Entire Fairness, Unocal, BJR, and Revlon
a. Duty of Care: board owes a duty of care to the company, obligating the board to manage the company’s business affairs in a manner that they reasonably believe to be in the Company’s best interest
i. Duty goes to the shareholders – must exercise decision-making to maximize wealth of shareholders
ii. BJR presumes that the board acted in the best interest of the company in the absence of fraud, illegality, or self-dealing
iii. There must be a reasonable belief that the board acted in the best interest of the company
1. Duty of care will be breached if gross negligence or corporate waste
iv. 102b-7 – Raincoat Provision – allows directors to exculpate themselves from personal liability for breach of duty of care
v. Duty of Loyalty: Cannot exculpate breach of duty of loyalty – conflict of interest or lack of good faith
vi. Duty of Candor: disclosure of facts that are not mandatorily to be disclosed under SEC laws may still be a breach of candor
b. Business Judgment Rule

i. Smith v. Van Gorkom (Trans Union): Van Gorkom was CEO of Trans Union and made a deal for a merger but did not disclose to the board nor the shareholders how he came to determine a fair price. Therefore, the decision was not informed and therefore is not subject to the Business Judgment Rule and was not cleansed by a shareholder vote because their vote was not informed either.
1. For BJR to apply, you must have a valid business judgment (informed) made by independent directors
2. The decision must be made in good faith
a. Stone v. Ritter (Caremark) test: the court will find lack of good faith if there is a sustained and systematic failure to make oversight
i. Internal reporting system in place and evidence that it is working – no willful blindness
3. Post-Smith v. Van Gorkom, boards feared personal liability for uninformed decisions, so started procuring Fairness opinions
c. Use of Defensive Tactics to Thwart a Hostile Tender Offer
i. Each measure must be evaluated in light of the director’s fiduciary duties, but the question is whether Unocal or Revlon standards apply
1. Chef v. Mathes – repurchase of acquired shares at control premium
a. this case was before Unocal and the court said that the defensive tactic was acceptable. 
i. Maremont began buying large block of Cheff stock on open market so Chef management decided to buy the stock back at a control premium – so they had to leverage the balance sheet and take on a lot of debt. The shareholders sued to reverse the transaction and get damages.
ii. The court said that management reasonably perceived a threat to the corporation and acted in good faith to buy back the stock
2. Schreiber v. Burlington (same transaction as Gilbert v. El Paso) – Burlington made a tender offer and then negotiated with El Paso and rescinded the hostile tender offer and making a second as part of a friendly deal for a reduced number of shares. The SHs who tendered in the first offer got less money and sued claiming the tender offer was manipulative
a. The court said there was no manipulation because manipulation under 14e requires manipulation, deception, or fraud as to a material fact
ii. Unocal Standard – Heightened Scrutiny

1. For defensive responses to hostile tender offer, risk of entrenchment motive by board so can’t just use BJR

a. Step 1: there must be reasonable grounds for believing a reasonable threat exists (good faith + reasonable inquiry = reasonable grounds – can consider all constituencies, not just shareholders)

b. Step 2: Unitrin – the response cannot be draconian

i. Preclusive – are the Shareholders precluded from considering/receiving a higher bid

ii. Coercive – is the shareholder vote coerced such that they have no real vote?

c. Step 3 – the response must be proportionate to the perceived threat

i. Very fact-specific inquiry, consider:

1. Inadequacy of price

2. Nature and timing

3. Illegality

4. Impact on other constituencies

5. Risk of non-consummation

6. Quality of securities being offered in the exchange

2. If Unocal/Unitrin standard is met, then the board gets BJR, if not, the burden shifts and the board must meet the entire fairness standard.

3. The Unocal court rejects the passivity theory which says that shareholders are the party to the tender offer and not target so the board should be passive and let shareholders decide for themselves

a. Shareholders typically lack the knowledge due to the information asymmetry caused by separation of ownership and control

b. Board should act as gatekeeper to protect shareholders from being tricked into selling their shares, especially when “raiders” try to do a front-end loaded deal and then squeeze out with junk bonds or high risk bonds.

4. Unocal v. Mesa Petroleum: Mesa (known greenmailer) owned 13% of Unocal and submitted a 2-tier tender offer with cash up front and highly subordinated junk bonds on the back end. Unocal adopted a selective exchange offer where it would self-tender its own shares to stockholders in exchange for debt valued at $72. but Mesa would be excluded. 
a. The court said they met the Unocal standard – the threat was reasonable because the 2-step tender offer would create a stampede effect due to the coercive nature – people wanted cash and not the junk bonds. The offer was also too low.

b. The response was found to be proportionate to the threat – excluding Mesa was reasonable because if they were included, it would have defeated the entire purpose and they would have been subsidizing their takeover efforts. 

i. It would have made the proration pool bigger and given less to the already disenfranchised minority shareholders when divided equally

c. The board’s authority to do this comes from:

i. DGCL §141 – inherent management powers

ii. DGCL §160 – authority to deal in its own stock (repurchase, exchange, etc. of its own shares.)

5. Post-Unocal, the SEC was mad so they instituted 14d-10 which added the best price and all holders rule meaning you could no longer exclude shareholders and do a discriminatory self-tender offer

iii. Poison Pills – designed to give target board a seat at the table – Unocal always applies (better to have independent board)
1. What is a poison pill?
a. A Note or Stock Rights Purchase Plan

b. Usually starts as a dividend issued to shareholders as a right to buy some fraction of a preferred stock (but usually not a good deal so no shareholder would redeem it)

c. There is some triggering event which allows for the right to purchase to be exercised – usually a certain percentage of accumulation on the open market or through a tender offer
d. If triggering event occurs those who did not exercise purchase option, can now use flip-over/flip in

i. Flip-in provision allows shareholders to buy target stock at a discounted price which dilutes the raiders shares and stops them from gaining control (the raider’s right is voided by becoming the raider and they cannot participate)

ii. The flip-over is for once someone gains control, to prevent a squeeze out – the remaining shareholders can buy discounted bidder shares so that they have more control and dilute former bidder shareholder’s ownership

1. Deters creeping raiders by triggering at 10-20% ownership

e. Redemption feature allows target board to buy back the options and eliminate the poison pill so as to allow for a friendly deal

i. This ability to redeem the pill is what gives the target board leverage at the negotiating table even though technically not a party to a tender offer

2. Board’s authority to use a poison pill

a. DGCL §157 – board can issue options and has the right to buy shares

b. DGCL §151 – gives the board blank check authority to fill in the blanks for price for preferred shares as long as authorized by board

3. Moran v. Household International: there was no target but the board put a poison pill in place as a strategic plan for the future. Moran was the director of Household and Chairman of DKM. He argued that the board had no authority to implement the poison pill but the board said §§157/151 apply and analogize it to anti-dilution characteristics of preferred stock

a. The court says the pill does not usurp shareholder’s rights to receive a tender offer because there are multiple ways to get around a poison pill

i. The bidder can condition the offer on the redemption of the pill

ii. The board may have a fiduciary duty dilemma and have to redeem the pill

iii. Or the bidder can stay under the triggering threshold and wage a proxy fight to implement a new board who will redeem the pill

b. For poison pills, there is inherent risk of conflict of interest with the board concerned about entrenchment and therefore the Unocal Standard must apply - here the board met the standard
4. Unitrin Inc. v. American General Corp.: American General announced a merger proposal to acquire Unitrin. The board determined that the bid was inadequate and then AmGen issued a press release offering a 30% premium. The trading value went way up because risk arbitrage firms were buying up the stock from selling shareholders. Then Unitrin issued a press release explaining its reasons for rejecting the offer and instead adopted a poison pill and a repurchase program. The AmGen and Unitrin shareholders want an injunction against the repurchase plan where the board of directors (who already own 23% of shares) will not participate in the repurchase program and therefore will increase their ownership percentage while other shareholders are selling their interests. 
a. The court applied Unocal and said there is a reasonable threat (anti-trust issues threaten the deal may never close which will lead to a drop in the stock price and leave shareholders in limbo during the regulatory review. 

b. Unitrin added a second step to the Unocal test:

i. The board does not have unbridled discretion to defend against a perceived threat by any draconian measure – defenses are draconian if preclusive or coercive. 
ii. The court determines the plan was not coercive but remands to determine if it is preclusive (without any real guidelines for analysis)

iv. Revlon Duties – Duty to auction
1. The board’s duty shifts once they enter auction mode and their new duty is to get the best short term value for shareholders and they should no longer consider other constituencies

a. Corporation initiations active bidding if the target actively seeks to sell itself or affect a business reorganization, or

b. If target abandons its long-term strategy and seeks an alternative transaction involving a break-up or change in control

2. Revlon Inc. v. MacAndrews Forbes Holding: Pantry Pride was a determined bidder and made an offer for Revlon. There was bad blood between the two CEOs and Revlon rejected the offer (in part because it was junk bond financing followed by a break up). The Revlon board instituted several defensive tactics including a repurchase plan, a note purchase right plan with a flip-in and redemption feature. They repurchased 10 million shares in exchange for notes. They then ignored Pantry Pride’s increased bids and made a deal with a White Knight (Forstmann) which included a lock-up option (giving Forstmann exclusive option to purchase important parts of Revlon at huge discount if another entity acquired 40%) and a no-shop.

a. The Revlon board failed to fulfill the auction duty because they favored the white knight and discontinued discussions with a very determined bidder. They failed to show a sales process that resulted in the highest possible price for shareholders. The court said it is not embracing the passivity theory, because the board is still running the company, but its job has changed to that of facilitating the auction to get the best price. 

b. Revlon stands for acknowledgment that none of these deal protection methods (lock-up, no-shop, break-up fee) are per se illegal, but the board must fulfill its changed duties once it enters auction mode.
c. The deal did not get shareholders a higher short-term value because Pantry Pride’s offer was a tender offer which would close in 20 days whereas Forstmann’s deal was an LBO with a lot more formalities. 

d. Also, Revlon can no longer consider the note-holders’ interests because their duty shifted to only protect shareholders when they put the company up for auction.

3. City Capital Associates v. Interco.: City Capital issued a tender offer for Interco and in response, Interco had a poison pill in place and turned to defensive recapitalization and took on debt and then issued a dividend to shareholders. City Capital sued for an injunction forcing the redemption of the poison pill and to stop them from implementing the restructuring plan. 
a. The court said the pill must be redeemed because the restructuring plan is too uncertain to say it is better than the tender offer. It said the plan was preclusive because it stopped shareholders from making a choice – a reasonable shareholder might favor the tender offer

b. Controversial because the court input its own business judgment 

4. Paramount Communications v. Time, Inc. Time and Warner were negotiating a stock for stock acquisition calling for a reverse triangular merger. Paramount then initiated an all cash Tender offer for time (didn’t want Warner). They conditioned the offer on redemption of the poison pill and transfer of cable franchises. Time asked the NYSE to waive the voting requirement for a reverse triangular merger because they worried the shareholders would be seduced by the paramount tender offer and get in the way of their long-term strategic plan. The NYSE said no so they restructured the deal as a 2-step deal for all cash in the first step (so no vote was required). The deal was approved by both Time and Warner’s boards. 

a. Paramount raised their offer to $200/share but Time still maintained this was inadequate because of the long-term value of the Warner transaction. Shareholders asserted a Revlong claim arguing that the Time-Warner agreement constituted a sale which shifted the board’s responsibility.

b. The court said this was not a sale, just a consummation of a long-term goal and therefore does not trigger Revlon
i. Unocal does apply because when they restructured the Warner deal, it became a defensive measure.

1. Expanded definition of threat:
a. Inadequacy of price offered

b. Nature and timing of offer

c. Questions of illegality

d. Impact on “constituencies” other than shareholders

e. Risk of nonconsummation

f. Quality of securities being offered

ii. The court said the Warner deal was not preclusive because Paramount could still make an offer post-Tim-Warner merger. It was not coercive because it was not an alternative to the tender offer but rather their goal of carrying forward a pre-existing transaction in an altered form.  

iii. Time’s board also consisted of majority independent outside directors so the court was more willing to defer to the board’s judgment

iv. Just say no defense as long as the board is protecting strategic future of the company just because someone wants a merger doesn’t mean you have to negotiate. (disagreed with City Capital)
5. Paramount v. QVC: Viacom (bidder) and Paramount (target) enter into a fully-negotiated arm’s-length acquisition agreement – reverse triangular. Viacom has dual class capital structure with Summer Redstone owning 85% of class A stock – he will still have majority post-merger.  The deal included a No-shop with a fiduciary out, a termination fee, and a stock option agreement with a strange note feature and put feature with no cap to limit its maximum dollar amount.

a. QVC came in with a topping bid conditioned on invalidation of the stock option agreement. 

b. Paramount thought they couldn’t negotiate due to the no-shop. 

c. QVC sued to have the poison pill redeemed or waived and to have all defensive measures set aside, particularly the stock option agreement which had ballooned to $500 million

d. The court said that Paramount should have negotiated with Viacom to remove the defensive measures and negotiate with QVC to get the highest possible value for shareholders. They should have invoked the fiduciary out to renegotiate the terms of the agreement. 

e. A Change in control is a fundamental change sufficient to trigger Revlon
i. Here Summer Redstone would become the majority owner, rather than majority staying with a fluid aggregation of unaffiliated shareholders in the market (like in Time-Warner)

f. Viacom tried to say they had a vested contract right and wanted to exercise their termination fee and the court said the agreements were invalid because in order to make them, Paramount breached its fiduciary duties under Revlon

6. Lyondell Chemical v. Ryan – Access filed a 13d stating intent to acquire 8.3% of Lyondell. The board decided to take a “wait and see approach” and did not respond. Meanwhile, Basell presented an offer for $48/share in all cash with no financing contingencies but a $400 million break-up fee. He also demanded an answer in a month. 

a. The board met for less than an hour but reviewed valuation materials made by management then went back and asked Basell for financial documents and a written offer. Basell said they had 24 hours to decide. 

b. Lyondell acquired Deutsche Bank as their financial advisor and continued to negotiate. They requested a go-shop which was rejected but were granted a no-shop with a fiduciary out. The board and shareholders approved the merger but minority shareholders allege breach of fiduciary duties – they say breach of loyalty because the directors would get cashed out for their stock options.

i. The court said that there was no breach of fiduciary duty. The cash out stock option agreements are legal contracts which are fully-negotiated and put into place well before the deal. For duty of care, the charter had a raincoat provision under 102b-7 shielding directors from those claims. 

ii. As far as Revlon, they did not enter Revlon land until they started negotiating with Blavatnik (Basell) and in that time period they made informed decisions (talked to advisors who said it was a really great deal) and they bargained for a go-shop and fiduciary out to do a market check. 

iii. The board’s decision must be reasonable but not perfect
7. RBC Capital Markets, LLC v. Jervis – Jervis had a special committee in place to consider strategic alternatives but had no authority to conduct a sale. The committee hired RBC. RBC wanted staple financing to work for both sides (and offer financing for buyer). RBC failed to tell the board about its conflict of interest and pushed them to accept a bid from Warber. The shareholders sue saying the board didn’t properly manage the special committee during the sales process to fulfill its Revlon duties
a. The board started working with RBC in December but their actions weren’t ratified by the board until March, when they retroactively ratified their actions.

b. The court said they entered Revlon land in December (can’t pretend you didn’t know and avoid Revlon when you later ratified it)

c. Board failed to fulfill its auction duties and did not adequately monitor the special committee and RBC.

d. The board settled the claim and RBC lost in court for aiding and abetting the board’s breach of fiduciary duty.

v. Terminating Fees
1. Brazen v. Bell Atlantic Corporation stock for stock merger of equals with a 2-tier reciprocal terminating fee: $200 million if competing bid and either shareholders don’t approve or the agreement is terminated. Additional $350 million if a competing transaction is consummated within 18 months of termination.  (Telecommunications act made mergers in industry common and they were worried about lost opportunity) Brazen was a Bell Atlantic shareholder who brought a class action saying that the amount of the fee was unreasonable and coercive.

a. The court said liquidated damages rules apply because of the provision in the merger agreement referring to it as such. The court imposed the 2-prong test for liquidated damages
i. Damages must be uncertain

ii. Damages must be reasonable forecast of actual damages

1. For reasonableness, consider anticipated loss and difficulty of calculating the loss

b. The court used the Williams v. Greir coercion test:
i. Wrongful coercion that nullifies a stockholder vote exists where the board or some other party takes actions which have the effect of causing the stockholders to vote in favor of the proposed transaction for some reason other than the merits of the transaction

1. Court said not coercive because not excessive – within the range previously held acceptable by courts (2% of market cap)

c. Preclusiveness test: the court asked whether it would stop potential buyers from approaching Bell Atlantic. The court said that termination fees are the cost of doing a deal and was not so outrageous as to be preclusive

vi. Omnicare v. NCS Health NCS was bordering on insolvent and their note holders formed an ad hoc committee to represent their interests. They filed a formal notice of default and then Omnicare made an offer and the board rejected the bid. Then, Genesis made a bid which included an exclusivity agreement which included a confidentiality agreement. Omnicare made another bid but NCS believed the exclusivity agreement precluded them from negotiating/communicating with Omnicare, but they used the bid to get Genesis to up theirs. 
1. The Genesis deal ultimately included a no shop provision, a termination fee, a force the vote provision, and a voting agreement which basically made it so the board couldn’t’ change their mind and the deal had to go through. Genesis only gave them 24 hours to decide and the board thought the risk of losing the deal was too great so they agreed

2. Then Omnicare came back with a better tender offer, any or all, non-coercive, all cash. The board decided the Omnicare deal was better and withdrew their recommendation and the banker withdrew the fairness opinion, but they were stuck with the force the vote provision. 

3. The shareholders want the court to prevent the consummation of the Genesis deal

4. The court said Revlon Duties were not triggered because target did not start an active bidding process, however, Unocal applies to the package of defensive measures.

a. The fully-locked up deal was both preclusive and coercive because it deprived shareholders of their voice in the decision. 

i. Draconian measure so fails Unocal
vii. In Re Topps Eisner made a bid for Topps with a reverse termination fee, go shop, matching rights, and 2-tier termination fee. ($8 million if terminated during go-shop – plus 3.5 million expense reimbursement, and $12 million if terminated after the go-shop). During the go-shop, Upper Deck (a major competitor) made a proposal. Topps said it was not a superior bid and chose not to treat them as an excluded party which would have allowed them to continue negotiating after the 40 day go-shop. After the go-shop, Upper Deck made a new offer with a hell or high water provision that they would take on risk of anti-trust issues. Topps wanted a standstill agreement to stop Upper Deck from making any tender offer or public comment. Plaintiffs want Topps to release Upper Deck from the standstill agreement to allow them to make a tender offer and let shareholders decide.
1. The court says this is in Revlon land because target initiated the sale. The court says there was no breach pre-signing because Upper Deck didn’t make an aggressive enough attempt and it was reasonable they would try to protect the Eisner offer.

2. Post-merger, after the go-shop, they breached their Revlon duties by favoring Eisner and failing to treat Upper Deck as an excluded party to continue negotiating them and refusing to release them from the stand still. If they weren’t favoring the Eisner bid, a standstill would have been more allowable based on the competition. 

viii. Gantler v. Stephens: The company decided to put itself up for sale (triggering Revlon) and received 3 potential offers, but only one remaining at the end. Instead of considering the offer, they decided on a privatization plan and moved forward with that. 
1. The court applied BJR and said that the decision to enter an agreement lies with the board. If the board is tainted by self-interest, then entire fairness would apply, but the court says you can’t just claim entrenchment motives, you have to show that the majority of the board is interested and not independent, and here, the majority was not interested.

ix. Kahn v. M&F Worldwide Corporation: short form back-end squeeze out which typically only requires BJR and not entire fairness. The plaintiff argued that it should still be subject to entire fairnesss because the minority shareholders need protection from the possibility that directors may be inept, intimidated by controlling shareholders, and majority of the minority might be unduly influenced by stock price based on announcement potential of the merger

1. For back-end squeeze out, for BJR to apply:

a. Controlling shareholders make offer conditioned on special committee approval and approval of disinterested shares

i. Committee has to be empowered to say no and have the authority to reject the transaction

ii. They have to meet the duty of care (informed decision making a la Trans Union)

iii. They have to be completely forthcoming in the proxy statement and there cannot be any coercion of minority shareholders
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