Evidence Short Outline
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Deal Flow
1. Start of Negotiations
a. Financial/strategic buyer?
b. T’s concerns:
i. Speed
ii. Certainty 
iii. Price	
2. Role of Financial Advisors
3. Use of non-cash consideration to finance purchase price
4. Due diligence
a. NDAs 
b. Allocate risks
5. BOD approval
a. Need SH approval on material or fundamental changes or if mandated by AOI/statute
6. SH approval
a. If publicly traded, need to prepare & disseminate disclosures (fed proxy)
7. Regulatory Approval of an Acquisition
a. Look to statute
b. Clearance from anti-trust regulation
c. Special regulations apply to  banking, airline, defense, telecommunications, etc.
8. Closing on the Acquisition
9. Other considerations:
a. Market reactions
b. Agency problems (less w/small co)
c. Divestitures – co may sell off bits of its biz or spin it off to SH
d. Horizontal v. vertical
Direct Merger
Approvals:
1. BOD
a. Both shall adopt resolution approving merger
2. SH (voting req = absolute majority of outstanding shares entitled to vote)
a. Plan of merger must be approved by SH of each constituent, UNLESS
i. No vote of SH of a co surviving a merger shall be req’d if:
1. Agrmnt does not amend AOI
2. Shares remain same
3. Shares issued under merger < 20% of shares of CS immediately prior 
b. Short form merger - SH approval of parent or sub not req’d if:
i. Parent owns at least 90% of sub’s shares
3. NYSE Rules on SH approval
a. SH approval req’d b4 issuance of CS if:
i. (1) CS has or will have upon issuance voting power of 20% or more
ii. (2) # of sh of CS to be issued will be 20% or more of outstanding sh
b. No SH approval req’d for:
i. Any public offering for cash
ii. Any bona fide private financing; securities convertible into CS
c. Voting requirement:
i. Majority of quorum 

Advantages/Disadvantages of Direct Merger:
· Succession by operations of law to all rights and liabilities of both Bidder & Target
· Save trxn costs of transferring assets
· Cash merger:
1. Bidder may avoid SH vote by issuing debt or raising capital (SH may sue for breach of fid duty)
· Flexible/protections:
1. May specifically reserve abandonment/amendment power to BOD b4 filing w/SOS
· For amendment – may not change consideration, change AOI, etc.
Short Form Merger
1. If owns > 90% of sub, parent can absorb sub w/o vote of either parent or sub SH
2. Parent owes Fid duty to minority SH in sub
a. Parent subjected to entire fairness test (Weinberger)
3. Minority SH in sub has appraisal power

Asset Purchases
Approval:
· Target: 
1. BOD – Yes! 
2. SH – Depends on whether selling “all or substantially all” of assets 
· If yes  Yes!
· If no  No, not fund change decision subject to BJR of BOD
· Bidder:
1. BOD – No; governed by BJR
2. SH – no right to vote
Appraisal Rights
· NONE for both Bidder & Target
Target’s Options after Sale:
· Usually 2nd step voluntary dissolution & winding up; proceeds from sale used to satisfy claims of creditors; remaining gets distributed to SH w/priority 
· Bidder may require T to dissolve by K if deal for Bidder stock (don’t want shell to hold stocks)
Advantages/Disadvantages:
· (+) Bidder hand-pick liabilities of Target
1. Watch out for “de facto mergers”
· (+) Bidder likes for tax purposes, get higher basis & more to depreciate
· (-) Assets do not pass by operation of law – need to look to each 1 to see if assignable
1. Regulatory permits not
2. Substantial costs & delay w/making req’d filings & bills of sale for each of T’s asset
· (-) Double tax:
1. Corp pays on the gain; SH pay again on distribution
Substantially all? 
1. Gimbel v. Signal: Signal selling its sub. SH of Signal sued to enjoin for right to vote. 
a. “If the sale of assets is quantitatively vital to the operation of corp & out of ordinary and substantially affects the existence & purpose of corp, then beyond power of BOD”
b. “The unusual nature of trxn must strike at the <3 of corp existence”
c. Held, not sale of substantially all. Recent activities of diversifying; not substantially % of total assets/earning
d. Protection for SH? Control Board.
2. Katz: Seller disposes of more assets than Signal (51% of total assets, 45% of this yr’s net sales), and assets were only source of profit for # yrs.
a. Held, substantially all. D not in biz of selling & buying facilities. Departing from usual line of biz
3. Hollinger v. Hollinger Int’l: seeking to enjoin selling of The Telegraph Group, quantitatively not over ½ of assets, but qual. Prestigious. 
a. Rejected Gimbel as proposing a more than ½ = substantially all rule. Trxn viewed in “overall effect on corp”
b. Vote req’d only when assets to be sold, when considered qualitatively & quantitatively amount to “subst all”
c. Applied Gimbel by asking:
i. Quantitatively vital?
1. Less than ½ of revenue in last 3 yrs. Less than ½ of asset value, lower EBITDA than 2nd most valuable asset.
ii. Substantially affect the existence and purpose?
1. Doesn’t strike at soul. Didn’t own Telegraph when co went public; frequently bought & sold biz. Recent big sale. 
d. Held, not substantially all. May be most valuable but assets remaining are vital & profitable.  

Stock Acquisitions
Approval:
1. Target:
a. BOD – no approval req’d (not constituent)
b. SH – vote by selling or not
2. Bidder:
a. BOD – no approval req’d
b. SH – no approval req’d (not fundamental, unless issues 20%  NYSE rules triggered)
Advantages/Disadvantages:
· (+) Target & Bidder remain intact; T becomes wholly owned sub of B. 
· (+) T remains in place w/all assets to satisfy creditors
· (+) Creditors of T can only get to B by piercing 
· (+) Bypasses Target BOD
· (+) No double tax to Target SH
· (+) Speedy process (TO = 20 days min)
· (+) reduced cost – gain ctrl w/o 100% sh
· (+) no appraisal rights
· (+) increases market efficiency
2-Step Trxn:
· When minority interest left in T, Bidder may do 2nd step “squeeze out” trxn 
1. Usually long-form triangular cash out merger
2. Subject to Entire Fairness Test (Weinberger)

Triangular Mergers
Approval (Fwd Triangular – sub survives):
1. Target:
a. BOD – yes
b. SH – yes.
2. New Co:
a. BOD – yes, controlled by Parent
b. SH – yes
i. But will be eliminated under § 251(f) because:
1. Surviving a merger
2. AOI not amended
3. Each share the same (shares issued in merger are Parent’s)
4. Shares < 20% (P’s)
3. Parent:
a. BOD – no, not party
b. SH – no (watch out for 20% trigger)
Appraisal (Fwd Triangular):
1. Target: 
a. Yes, look to exceptions
2. New co:
a. Granted appraisal rights, but eliminated b/c surviving co & no SH vote req’d
3. Bidder:
a. None. No right to vote.
Approval (Reverse Triangular):
1. Target:
a. BOD – yes
b. SH – yes
2. New co:
a. BOD – yes
b. SH – yes, won’t be eliminated.
3. Bidder:
a. BOD – no
b. SH – no
Appraisal rights (Reverse Triangular):
1. Target:
a. Yes, look for exceptions.
2. New Co:
a. Yes, but non-issue. SH are T’s BOD
3. Bidder:
a. None; not constituent party
Advantages of Triangular Mergers:
1. Shields liability from T creditors
2. Reverse triangular:
a. Less work to change names & assign K or leases
3. Avoid payment of sales or other transfer taxes
4. Avoids costs of asset purchase
5. Bidder doesn’t need SH approval
6. No appraisal rights for dissenting SH of Bidder

Right to Vote as a Class
Whether each class of shares must vote separately to approve trxn involving “fundamental change”?
· Creates veto power even if minority!
VantagePoint v. Examen: Choice of law re Internal Affairs – Only state of incorp should regulate. Merger b/t 2 DE corps (Examen & Reed); VP (Preferred SH of Examen) not entitled to class vote, despite arguing Examen is “quasi-CA corp”.

 Appraisal Rights
1. Availability of Appraisal Rights
2. Perfecting Right to Appraisal
3. Valuation Issues
4. Exclusivity of Appraisal Remedy
Availability
· Right granted to shares of DE co constituent to merger, whether disappearing or surviving (private ordering ok)
1. Market out Exception – eliminates right where any share is publicly traded
2. Surviving Co exception – eliminates right for shares of surviving co where merger effected w/o vote of SH 
3. Exception to Exception (Restoration) – restores right after triggering market out exception, and SH req’d to take any consideration other than stock
· NO restoration if receives:
· Shares of surviving co
· Shares of stock in any other public co
· Cash for fractional sh
· Any combo of above
Perfecting Right to Appraisal:
1. Notice
2. Dissent
3. Demand
4. Hold shares
Transactional Costs w/exercising Appraisal:
1. Costs of hiring experts/counsel/filing/hold money until prevail
2. Shifting burden provision – burden on P to bring action, but if win, co will pay for costs
Valuation Issues:
1. Weinberger v. UOP – Conflict of interest where Signal owned 51% of UOP, attempted to do 2nd step fwd triangular cash out merger. Owed duties to both its own & UOP minority SH.
a. When directors on both sides of trxn, he bears BOP to show ENTIRE FAIRNESS:
i. Fair Dealing (procedural)
1. Failed; Signal pushed thru deal in 4 days
ii. Fair price (substantive fairness)
1. UOP/Signal director did survey that $24 was fair, but didn’t disclose to UOP
b. BOP on majority to meet ENTIRE FAIRNESS if don’t completely disclose (complete candor req’d to disclose “germane” info)
c. Resolution: Form Committee of Disinterested BOD 
d. Rejected weighted avg method as only method of valuation – look to generally accepted techniques taking into acct “all relevant factors”
e. Appraisal usually exclusive remedy (hard to rescind)  esp short form
2. Cede v. Technicolor - value added to co by majority acquirer during transient period of 2-step merger accrues to benefit of all SH & must be included in appraisal process.	
Scope of Successor Liability
In Mergers & Stock purchases….
Branmar Theatre (Use of Change of Control Clauses) – lease w/original tenants & no assignment clause. Original Tenants transferred 100% stocks to a 3rd party. 
· No transfer here. Just new owner. 
· P’s needed a provision to tie up the persons, not the corp – need “change of control” clause
PPG v. Guardian (Successor Liability in Direct v. Triangular Mergers) – G acquired Perma, which had non-assignable agrmnt w/PPG to use patents, in direct merger. Did merger trigger non-transferability clause?
· Default: fed patent law  not assignable unless patent agrmnt says they are. 
· Transfer is no less transfer just b/c it takes place by operation of law!
In Asset Acquisitions:
Bud Antle v. Eastern Foods – Eastern entered into option to purchase assets w/B&B. Tried to negotiate debt under management agrmnt. Then gave up, didn’t exercise option. Bud suing Eastern claiming “de facto merger” to get successor liability rule
GR: Bidder has no liab for T’s liabilities in asset purchases, unless:
1. Expressly/Impliedly agreed to assume
2. Trxn amts to de facto merger
3. Trxn fraudulent, not in good faith, lack of consideration, etc.
4. Co acquiring assets is mere continuation of old co
To find a “de facto merger”:
1. Continuation of the enterprise of the seller corp, so there is continuity of mgmnt, personnel, physical location, assets & general biz operations
2. Continuity of SH which results from Bidder paying for assets w/shares of its own stock
3. Seller (Target) ceases its ordinary biz operations, liquidates & dissolves as soon as legally and practically possible
4. Purchasing corp assumes those liab & obligations of seller ordinarily necessary for the uninterrupted continuation of normal biz operations of seller corp
Here, not de facto merger. Eastern informed creditors abt terms of trxn, disclaimed liab, kept separate biz.
Ruiz v. Blentech Corp – Long tail claimant claims CA law (product liability exception) applies to corp’s successor in CA. but injury & P in IL. 
· IL & CA have similar rule abt corporate successor liab, but CA has exception
· Ct said CA corp law should apply to determine liab transferred during sale. But products liability not CA corp law, but tort law. (does not apply)
Protections for Tort Creditors:
1. Sue T SH
2. Plan of distribution req’d by DE law
3. Safe harbor – petition court to determine amt & form of security for long tail claimaints w/in 5-10 yrs. After 3 yrs, no personal liab for BOD & SH.
Federal Securities Law & Stock Exchange Rules
1934 Securities Exchange Act – applies to acquisitions involving reporting co’s (listed on nat’l exchange, OR meets both (1) SH > 500 & (2) assets > 10 mil)
· Proxy stmnt req’d to solicit votes from SH
1933 Securities Act
· “Any time a corp, regardless whether large publicly traded, or small privately held, proposes to use instrumentality of interstate commerce in order to issue its stock (or any other securities), the corp (as the issuer) must register the offering or find an exemption.”
1. All cash trxn  not triggered
2. GOAL: protect purchaser of securities by requiring issuer to disclose all mat’l facts regarding proposed offering of its securities so purchaser can make an informed investment decision.
Registering a Trxn:
1. Issue file a registration stmnt w/SEC
2. Once declared effective, Bidder may issue securities to acquire T.
a. T SH must have rec’d prospectus
b. Costly to prepare registration stmnt. Certain insiders of T may be subject to restrictions on resale of shares.
Exemptions:
1. Workhorse – trxn not involving issuer, underwriter, or dealer are exempted from registering req’mnts under this act.
2. Private Placement – Issuer must show doesn’t involve public offering of its securities (non-public) (no $ limit)
a. Non-public: trxn where proposed offer & sale limited to those who could fend for themselves (had access to the kind of info which registration would disclose)
i. Securities sold in reliance on exemption treated as restricted securities, subject to holding periods
3. Safe Harbor (Reg 506, Reg D) – no registration, no $ limit, as long as made to:
a. Accredited purchasers (rich, dumb ok)
b. No more than 35 non-accredited purchasers who must also satisfy Reg D std of financial sophistication
i. 1 single investor who fails std will destroy exemption
4. Limited offering exemption (Rule 504-5, Reg D)
a. SEC has authority to exempt offerings up to 5 mil
b. Usually used in acquisition of small co
5. Reg D – 
a. Must be done on nonpublic basis
b. No general ad or solicitation
c. Shares issued under Reg D are restricted
Basic v. Levinson – Deal negotiations material fact to be disclosed? Basic made 3 stmnts denying engaging in merger negotiations. P (former Basic SH who sold in reliance) said D issued misleading & false public stmnts in violation of 10(b) of 1934 Act)
Fact sensitive inquiry balancing indicated probability event will occur & anticipated magnitude of event in light of the totality of company activity
· Look for indicia that deal will happen
1. Detailed negotiations
2. Whether hired lawyers/bankers
3. How much $ spent?
4. Financial status of T (need $?)
5. Legal impediments (anti-trust?)
6. Acquiring type of company
· If low prob, but high impact, need to disclose
Court says case doesn’t concern TIMING of disclosure, but accuracy & completeness. Focused on policy of disclosure & purpose of high biz ethics. 
· Rejected need for secrecy, premature disclsur
Sometimes no duty to speak, but when you do, speak truthfully & provide disclosure of mat’l facts!
NYSE Rules
· Need to comply w/NYSE rules on disclosures & SH voting in addition to SEC rules (ie 20% trigger)

Fed Regs of Stock Purchases: Tender Offers & the Williams Act
The Williams Act:
· Doesn’t apply to private co, just to public
· § 13(d) requires filing Sch 13(d) w/in 10 days of a person or group of persons acquiring more than 5% of a class of equity of a reporting co
· Schedule 13(d) requires:
1. Identity of buyer
2. Source of funds for the purchase & price paid for shares
3. # of shares owned
4. Plans for co if buyer intends to gain control of co & 
5. Info about any K’s entered into w/respect to acquired securities
· § 13(e) focused on issuers repurchase of their own securities
· § 13e-1 requires issuers that intend to repurchase own shares during course of a 3rd party’s TO to file disc w/SEC 
· Schedule 13E4 imposes disclosure obligations similar to Sch 13D for 3rd party
· 13e-3 requires issuer to file req’d discl in case of going-private trxn
GAF v. Milstein – Group theory of filing obligations  whether group is planning on pooling shares together to gain control of co. Group formed after effective date of Williams Act. Acquisition takes place at formation of group. Congress wants info out to protect investors about potential change in control.
**Mere combining for purpose of control is sufficient to be considered a “group”
Rondeau v. Mosinee – guy files 13D after being notified by co (didn’t know fed proxy rules). Co sued for defrauding SH, wanted injunction from acquiring add’l shares & voting existing shares
· Ct: point of 13d is to give investors info & notice, not to punish. Injunction ok to get person to file. 
· Other claims can be addressed by action for damages
· Implied right of action for 13d violations
· Remedy based on public policy behind 13d
Chromalloy America v. Sun Chemical – Sun didn’t disclose intent to control, just say might want to do so in future. C wanted him to change discl & prohibit from buying sh for 90 days. 
· 13d violation – intent to control = possession directly/indirectly by power of mgmnt (influence)
1. Sun wanted rep on BOD, wanted to buy 20% of stocks
2. Control doesn’t mean 50%, just power to direct or cause direction of mgmnt
· “material” change in info disclosed need to be filed “promptly” – depends on facts
· But no cooling off period – punitive – don’t want to deter TO 
Regulation of 3rd party TO under 14d
14(d) imposes discl obligations in cases of TO by 3rd party for shares of a PUBLICLY TRADED TARGET (Act requires bidder to provide description of source of funds to finance cash purchase, bidder’s plan for T, etc)
1. 14e1 – TO must be open for 20 days min
2. 14d7 – SH must be given right to w/draw shares any pt during offering period
3. 14d8 – if offer oversubscribed, bidder must purchase T share pro rata from all tendering SH
4. 14d7 & 14d10a1 – if bidder increases its TO offer price during offering period, it must pay increased amt to any SH who has previously tendered into the bid (Best Price Rule)
a. Applies only to securities tendered in TO, not to other arrangements (empl K)
5. 14(e) prohibits material misstatements, omission, or fraud REGARDLESS of whether Target is reporting co
6. 14e2 requires T BOD to provide its SH w/statement no later than 10 days following Bidder’s TO, on whether they recommend & or not, & reasons
What is a Tender Offer?
SEC v. Carter Hawley – CHH repurchase shares for 15 mil – 500 mil, terminates after buying 50%, thwarted bad TO deal. SEC sued saying CHH’s repurchase was TO but didn’t comply w/rules (or 13e4)
Wellman factors:
(1) active & widespread solicitation
(2) solicitation made for a substantial % of issuer’s stock
(3) premium over prevailing market price
- here, SEC said premium over pre-tender offer price. Ct said premium determined by ref to market price.
(4) terms firm rather than negotiable
(5) contingent on tender of fixed # of sh
(6) open for a limited period of time
(7) offeree subj to pressure to sell
(8) public announcement precede rapid accumulation

Hanson Trust PLC v. SCM – Hanson dropped its cash TO after T entered into Crown Jewel agrmnt w/another. Private SH of T & arbitrage firms contact Hanson. Now, Hanson makes open-market purchases of 25%. T said Hanson actually continued TO de facto. 
· Focused on purpose of statute & whether class of persons needed protection (lacked info? Sophistication?)
· Not TO, b/c few SH solicited, dealing w/sophisticated investors, who contacted Hanson. No time limit, contingency
· 13(d) there b/c not every trxn on open market triggers TO rules!
· Diff b/t 13(d) & 14(d) – for 14d you’re supposed to have a sch TO filed at time you purchase shares~
· Not de facto continuation – terminated w/notice, ok if to block merger, no cooling off period needed 
Gilbert v. El Paso Co – Importance of K law (TO conditions)
· Bidder attached “walk away rights” to TO
· TO is inherently a K, which can attach all kinds of terms & conditions
· SH sued for breach of K, breach of implied cov of gd faith & fair dealing, fid duty
· Held, no breach of fid duty, K (offer was conditional, had right to walk away) need to show condition met and walked away.
Negotiating & Documenting
1. Letter of Intent – NON-binding	
a. Arnold – may be binding! Look to circumstances for intent
b. (+) May be able to get government process/loans started
c. (-) might make deal exclusive
d. (-) creates floor on expectations
e. (-) may need to specifically indicate non-binding 
2. Confidentiality Agreement (NDA) – BINDING
3. Earn-outs & escrows
4. Reps & warranties – serves 3 purposes
a. Disclosure
b. Termination rights
i. “walk away rights” if MAE
c. Indemnification rights
i. Basket must be satisfied before triggering right
5. Covenants
6. Conditions to Closing
7. Due diligence
8. Indemnification
9. New employment K’s & non-compete
10. “Price it in”
11. Avoiding liabilities:
a. Reverse/Fwd Triangular Merger
b. Stock Purchase
c. Asset deals
d. Due diligence
12. EBITDA
a. Gives you benchmark about operating cash flow/operations of biz
13. Risks/costs of dealing falling out
14. Other constituencies
In re IBP, SH litigation
· Tyson having buyer’s regrets; IBP has not suffered MAE w/in meaning in agrmnt to excuse Tyson’s failure to close merger. 
· MAE stmnt broad, but ct said need to examine whether MAE occurred against Balance Sheet Date as adjusted by disclosures of financials & agrmnt
· Bidder should make strong showing to invoke MAE
1. Protect acquirer from unknown events w/substantial threat on overall earning capacities of T in a durationally significant manner, not short term hiccup 
Acquisition Consideration – Business & Legal issues
1. Nature of acquisition
a. Stocks – 1933 Act – delay
b. Financial motivations? Retire?
2. How much?
a. Earn-outs (formula)
b. Escrow (good for indemnification)
c. Post-closing purchase price adj
i. Fixed exchange ratio
ii. Fixed dollar value exchange ratio
iii. collar
3. When to be paid?
a. Can pay in installments/holdbacks
In re RJR Nabisco, SH litigation
· How to place value on co. bids w/all kinds of combo  advisors said substantially equivalent.
· BJR applied  3 elements:
1. Independence? Special committee, yes
2. Good faith? fairness opn, time constraint, bounds of reasonableness
3. Due care? not grossly negligent, had info
Fid Duty Law
BOD duties:
1. Duty of care – don’t act w/gross neg
2. Duty of loyalty – don’t act out of self-interest. Can cleanse an interested trxn w/disclosure & approval by disinterested directors
3. Duty of good faith – hard to fail this/systematic failure
4 fact patterns where jment of BOD questioned:
1. Going private /mgmnt buy out
2. Entrenchment – bd acts too slowly. Bod acts in way that cannot be taken over (poison pills)
3. Speed – acts too eagerly (Van Gorkum)
4. Best price – deal protection; allow for topping bids? Fair process? Favoritism? (Revlon)
BJR – Duty of Care & Exercise of Informed Decision Making
Smith v. Van Gorkum – 20 min oral presentation w/o reading merger agrmnt, didn’t know how arrived at $55/sh
· BJR: presumption that in making a biz decision, directors of corp acted on an informed basis, in good faith, and in the honest belief that action taken was in best interest of co
· Duty to make informed decision part of duty of care (v. duty of loyalty)
· Std for informed decision  Gross negligence
· Not informed decision here, gross negligence
Legislative response: § 102(b)(7)
· Authorizes DE corps to include provisions in AOI limiting directors’ personal liab in dmgs for conduct constituting a breach of duty of care (gross negl), but excludes:
1. Breach of duty of loyalty
2. Failure to act in good faith
· Hard to meet – sustained/systematic failure
3. Intentional misconduct
4. Knowing violations of law
5. Receipt of improper personal benefit
6. Illegality
Traditional Perspectives on Mgmnt Use of Defensive Tactics to thwart TO
Cheff v. Mathes(Greenmail) – BOD protecting employees (or their own interests) from a hostile bidder engaged in “bust up” deals. Authorized to repurchase stocks from bidder. Sued for breach of fid duty, b/c motivated by entrenchment/C of I.
Intermediate Std of Review:
· BOP on BOD to show:
1. (1) good faith (reasonable perception of threat to corp policy/effectiveness)
2. (2) reasonable investigation to obtain protection of BJR
· And they did. Legitimate threat & found out background of bidder. Employee interests are good enuf.
Unocal v. Mesa (greenmail/intermediate std of scrutiny) – hostile TO that was not good/coercive 2-tier tender w/junk bonds on 2nd tier; U BOD rejected & self-tendered w/provision that offer not available to hostile bidder (SH). 
Held, BOD had power to mount defense, can buy back. Defensive measures  worry of entrenchment  placed in Unocal enhanced or intermediate std of scrutiny:
1. BOD has BOP reasonable grounds for believing danger to corp policy & eff 
a. Reasonable investigation? Strategic plan to evaluate? 
b. Independent BOD
c. Inadequate price?
d. Nature/timing of offer?
e. Impact on constituencies
f. Deal risks/risks on non-closure
g. Quality/security offered in exchange – junk bonds?
h. Long or short-term consideration
i. Illegal?
2. BOD to show defensive measures reasonable/proportional to threat posed
BOD’s action entitled to BJR
Unocal Enhanced Scrutiny – 2 applications:
1. When BOD approves a trxn resulting in sale of control ??
2. When BOD adopts defensive measure in response to threat to corp control
Today, cannot discriminate among SH – Best Price Rule & All Holders Rule
Poison Pills
· Authority from blank check preferred
· Pills:
1. Redemption option by BOD
2. Triggering events
3. Flip Over  ability to buy Bidder’s shares of stock for discounted price (protections against squeeze-out/2nd step merger)
4. Flip In  ability to buy shares of T for discount (dilution of raider’s shares)
· Benefits
1. Bring hostile bidder to table w/BOD
Moran v. Household Int’l – shareholder rights plan adopted by Household. Largest SH of Household sued saying not valid defensive measure. Right for poison pill under blank check preferred. Purchase bidder stock at ½ price? authorized under anti-destruction. TO not blocked entirely. Rights plan not absolute, T BOD still subj to fid duty laws. 
· Unocal Test (defensive measure):
1. Reasonable danger? Yes. Hired bankers/lawyers, discussions
· Maj directors were independent!! (BJR – rebuttable presumption in favor of decision of dir who are disinterested & independent)
2. Proportionate response? Yes. Will not overly deter; can redeem.
· Once Unocal met, BOP shifts back to P to show breach of BOD fidu duty
· If Unocal not met, use Entire Fairness?
· To see if biz jment is informed, we look to whether grossly negligent (Van Gorkum)
Revlon (duty to auction) – Unocal std applied for each defensive measure (poison pill/exchange offer ok) pre-Revlon duties kicked in & after. Not ok favoring note holders over SH (to avoid personal liability), unfair process to favor white knight over other. Revlon brought premature ending to bidding by granting “Crown Jewel” option, no shop & term fee.
· But when takeover of co became inevitable, BOD duty moves from defending against TO to getting the best price for SH. 
1. Here, didn’t take reasonable steps to maximize SH value, auction process unfair. 
2. Lock up & no shop provision (judging v. Unocal std) invalid b/c disproportionate
3. BOD not entitled to BJR
4. Lock up ok if used to expand competition, not to destroy it.
Paramount v. Time (NOT change of ctrl) – no change in control when Time decided to merge w/Warner despite P’s offer (not under Revlon). Time had plan to merge w/Warner (had defensive measure incl commitments from banks that they wouldn’t finance 3rd party attempt to acquire Time), attracted hostile bidder Para, but it didn’t “initiate active bidding process” for itself, or otherwise seek a trxn to break up itself. Originally, stock for stock deal, but now Time decided to purchase 51% of Warner shares for cash financed by debt (w/o Time SH appvl). P increases bid, but Times says still inadequate. Went w/Warner.
2 + 1 situations that trigger Revlon:
1. Active bidding process seeking to sell itself or to effect a biz reorg involving clear break up of co
2. In response to bidder’s offer, T abandons its long-term strategy & seeks an alternative trxn involving break up of co
3. Sale or change of control (QVC)
Basically (1) change in corp ctrl, or (2) break up of corp entity = Revlon mode.
· Here, BOD’s act not an abandonment of corp existence (carried on pre-existing plan in altered form).
Unocal analysis (BOD can just say NO!):
1. (1) reasonable grounds for believing threat existed to corp existence
· BOD may consider long-term values & strategies
2. (2) proportional response
· Recasting into asset acquisition reasonable to thwart threat
· BOD can refuse to take steps to give SH a chance to approve trxn. Here, TO conditioned upon Time to cancel trxn w/Warner. BOD can just say NO.
Paramount v. QVC – P had deal w/V (w/no shop, termination, stock option). QVC unsolicited bidder. Started bidding war w/V. P stuck w/V. QVC brings Revlon & Unocal. 
· Revlon: P put itself up for sale. Vi is mainly owned by 1 guy v. fluid ownership  of SH & public shares (Time). This is change in control, b/c V guy will be only decision maker. 
1. P SH would be getting non-voting stocks of V. Ctrl shifted from public hands into 1 guy. Acquisition of majority status & power comes w/control premium to minority SH for their loss of voting power. Once control shifted, current SH of P will not have leverage to demand another ctrl premium in future. But there isn’t such premium or protective devices in agrmnt b/t P & V. P BOD needed to take max adv of this time to realize for SH the best value reasonably available
2. Merger will trigger or will not trigger Revlon – Small co merging w/IBM (no ctrl sh) or Microsoft (ctrl sh)
· Since in Revlon mode, need to auctioneer & solicit free flow of bids. Lock up precluded other co’s from making competing bids, fid duty violated. 
Brazen (Termination fee = liquidated dmgs) – 
Liquidated dmgs test:
1. Uncertain or incapable of accurate calculation of damages
2. Liquidated damages must be reasonable
a. Anticipated loss by either party should merger not occur
b. Difficulty of calculating loss
c. Here, reasonable b/c amt fixed, small % of total deal & assets. T can always fall on fid duties.
d. Not coercion the mere fact that SH knew disapproving merger would result in activation of term fee
Omnicare (Fiduciary out clause required) – NCS (almost BK) entered negotiations w/Genesis for buy out, and entered into conditions of Force the Vote, Voting Provisions & No Fiduciary-Out clause. Ct said no change in control (merger) but not dispositive here. 
· Unocal  - reasonable threat, but response disproportionate b/c needed fiduciary out clause. It was preclusive or coercive. 
· Preclusive & coercive b/c SH vote robbed off effectiveness – a fait accompli
· “The defensive measures made it ‘mathematically impossible’ and ‘realistically unattainable’ for Omnicare trxn or any other proposal to succeed, no matter how superior.”
In Re Topps (Standstill Agrmnt invalid) – BOD had deal w/Eisner w/deal protection measures: reverse break up, 40 day Go shop, 2-tier term fee. UD (competitor) entered into bidding war, entered into StandStill Agrmnt w/Topps. Topps went public and said wrong things abt UD (but it couldn’t do anything b/c under Standstill.)
· Revlon – here, put itself up for sale
1. Favoritism ok, as long as interest is maximizing SH wealth. 
2. But here, seemed like interest was to continue curr mgmnt
· Defensive measures ok, but not actions POST –merger agrmnt
1. Standstill agreement most unfair, kept SH from considering higher bidder. 
2. Questioned why didn’t treat UD as “excluded” party – cost nothing!
· Court issued limited injunction 
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