Mediation – Professor Culbert


MEDIATION
I. 
WHAT ARE YOUR DISPUTE RESOLUTION OPTIONS?


A. Litigation, Arbitration or Mediation
	
	Litigation
	Arbitration
	Mediation

	Process
	Formal
	Less formal
	Informal (no rules of evidence)

	Time Factor
	Lengthy
	
	Quick resolution (most disputes settles within 2-3 sessions)

	Cost
	Expensive
	
	Relatively inexpensive

	Who Decides?
	Judges based on Law
	Arbitrator decides based on laws and fairness
	Parties decide Agreement (only limit is their imagination)

	Who’s involved?
	Attorneys
	Attorneys
	Attorneys optional

	Outcome
	Binding
	Binding or Non-Binding
	Outcome and discussion is confidential (cannot be used in further civil proceedings)



B. What is Mediation?

1. Definition of Mediation 

a. Mediation is a process in which a neutral person or persons facilitate communication and negotiations between the disputants to assist them in reaching a mutually acceptable agreement, or a better understanding of each participant’s interests, needs, values and options.



2. What is a Mediator?

a. Mediator is a person or persons who conduct mediation. A mediator includes any person designated by a mediator either to assist in a mediation or to communicate with the participants in preparation for mediation.



3. What is a Party?

a. Party is an individual, entity or group taking part in mediation as a disputant and all of that disputant’s respective advocates, representatives and consultants.



4. What is a Provider?

a. Provider is any individual or organization administering mediation services, which might include but not be limited to providing communication between person and a mediator for the purpose of initiating, considering or convening a mediation, or retaining a mediator.

II.
MEDIATION PROCESS (HOBBS)
A. I – Information

1. Talk to the client to gather information about his problem

a. Make introductions, intake/convening(telephone), Mediator makes opening statement
B. T – Talk and Be Heard

1. Make client feel comfortable

a. Each party/attorney gets an opportunity to tell his/her side of the story uninterrupted.

b. Mediator helps each party/attorney tell his/her side of the story – through active listening

c. Mediator helps each party listen to how the other side sees the situation – through active listening. 
C. U – Understanding

1. Make sure you see where client is coming from
a. Mediator outlines the issues important  to all parties/attorneys, using neutral words.

b. Mediator helps parties to discuss specific issues one-by-one in more detail, if necessary. 

c. Mediator helps parties to have an interactive discussion, when appropriate.
D. N – Negotiations 

1. Solutions, who wants what.
a. Mediator leads parties’ negotiations. When parties are ready, preferably after reaching a new understanding.
E. A – Agreement 

1. Resolution of the problem


a. Mediator assists parties to explore options for settling each issue. 

b. Mediator or Attorney writes agreement, or memorandum of understanding, when appropriate


c. mediator states closing words.

III.
PIVOTAL STANDARDS OF PRACTICE FOR MEDIATORS

A. Basic Standards



1. Mediator is neutral and impartial



2. Mediator leads a balanced and fair process



3. Mediator is confidential 



4. Process is voluntary



5. Party self-determination is key. 


B. Ethical Standards



1. ABA/AAA Standards (Voluntary)



2. Ethical Standards of Practice in Court-Connected Mediation



3. Uniform Mediation Act

IV.
MEDIATION STAGES

A. Stages


1. Preliminary Arrangements



2. Mediator’s Introductions



3. Opening Statemets by parties




a. Ventilation-Express feelings



4. Information Gathering



5. Issue Identification




a. agenda setting




b. caucus



6. Option Generation




a. reality testing



7. Bargaining and Negotiation



8. Agreement 



9. Closure

V.
TYPES OF MEDIATION

A. Three Types: Evaluative, Facilitative, & Transformative



1. Evaluative Mediation



a. Who’s in charge of:

(1) Process: mediator is very directive/controlling, more broad (just follow me)

(2) Outcome: often suggested by mediator with assent of participants

(3) Parameters of Discussion: set by mediator (to a great degree) + participants.


2. Facilitative Mediation

a. Every mediator is facilitative, that means getting the parties to discuss their issues.




b. Who’s in charge of:

(1) Process: mediator is—subject to participant’s assent. Very specific, instructed by mediator.





(2) Outcome: up to the participants





(3) Parameters of Discussion: up to the participants.



3. Transformative Mediation

a. the participants here are in control of everything, usually just the parties in dispute, not their lawyers.




b. Who’s in charge of:

(1) Process: participants have control (always asking what/how the parties want to do it)





(2) Outcome: participants ultimately decide





(3) Parameters of Discussion: participants decide.

VI.
HOW TO BE A GOOD LISTENER

A. guidelines 



1. Hands: write down what they are saying



2. Mouth: ask questions




a. 3 Questions:





(1) “Tell me about…” – when you want more info.

(2) “You said…” – to avoid misunderstanding and let them know we got it all and got it right.

(3) “You seem…” – to get them to talk about their feelings, so they calm down. 



3. Eyes: watch them all the time – body language. 



4. Ears: listen better than usual.


B. Three Types of Listening



1. Critical Listening

a. trying to understand the dispute between the parties. Focus on distinguishing between fact and opinion, distinguishing between emotional and logical arguments, detecting biases.




b. most often used in litigation or arbitration. 



2. Discriminative Listening

a. focuses on trying to understand the feelings and emotions involved in interpersonal dynamics of the parties’ dispute. Neutral third party concentrates on party’s verbal and nonverbal behavior (eye contact, tone, facial expressions, appearance).




b. most often used in counseling



3. Emphatic Listening

a. emphatic listening is highly complex and involved the lest and right hemispheres of the brain. It is a combo of critical and discriminative. Here, one listens with as many sensory channels as possible. 

b. emphatic listening involves the mediator’s ability to perceive and recognize the parties’ private inner feelings and experiences as the parties experience them, & to analyze evidence presented by the parties to make critical judgments about the validity and quality of materials presented. 

c. most effective method because when it is used, there is a great chance of people entering the reframing process. The reframing process over comes the parties’ psychological resistance. The abandon their own individual frames of reference and enter into a new mutually acceptable one.
V. 
LOYOLA’S CONFLICT RESOLUTION CENTER

A. 3 Part Conflict Resolution Person’s Oath



1. I believe that what other people say (communicate) is important.



2. I can be neutral



3. I am comfortable with strong emotions.


B. 4 Choices for Resolving a Conflict



1. You can decide to live with it



2. You can decide to leave

3. You can decide to talk (communicate) to someone (no power) [mediator, counselor, clergy]



4. Someone else will decide what you will do (power) [judge, police, supervisor]

VI.
CONVENING

A. Intake



1. Goal is to break the litigation mindset and sell them on mediation



2. Intake the Party

a. Get down party’s version of conflict, party’s goal, party’s relationship to other parties, other parties’ contact information

VII.
NEUTRALIZING
A. This is a mediation technique that may be used at any point in the process. A mediator neutralizes when the participants are very emotional and they say negative, accusatory or inflammatory things. Nuetral language avoids blame and permits range of solutions. 

B. How to Neutralize

1. Take the sting out of the party’s words and restate them by describing what we understand are the party’s real interests and needs behind the words. Be careful not to be too vanilla, the parties may feel that you didn’t hear what was said or they may feel that you have taken sides. 

2. Be specific enough so that the party feels their topic was understood but broad enough that there is room to diminish/expand on the issue. 

VIII.
WHO ARE THE PARTIES


A. Understand who your parties are

1. These are individuals who cannot resolve conflict on their own and they usually have dysfunctional communication about the conflict. They usually have strong feelings about the conflict but cannot resolve. 



2. Be Responsive to who the parties are




a. let them know you want to help with the conflict

b. pay lots of attention to the parties’ communication and help them unravel their communication 

c. help them to understand their own and other parties’ feelings

IX.
MEDIATOR’S OPENING STATEMENT

A. Introduction – Set the tone and Establish Credibility

1. Develop Trust


a. show competence/ in control of process


b. show neutrality 

2. Satisfy Ethical Requirements


a. explain the process



(1) compare to litigation

i. completely voluntary, not a judge, no rule of evidence applicable, won’t make decisions, won’t give opinions

(2) explain roles of mediator, parties, attorneys, witnesses (asked to wait outside after mediator’s opening)

(3) explain confidentiality

(4)  explain caucus

(5) explain ground rules 


i. don’t interrupt, no name-calling, write-it-down

(6) speaking order 


i. who filed case or who requested the mediation

(7) explain confidentiality before or at the outset of the mediation

X.
DISPUTANT’S OPENING

A. Mediator goes into Active Listening Mode

1. Ask clarifying questions, maintain eye-contact, paraphrase using neutral words, don’t talk too much. Reflect, Restate, and Encourage. 


2. Restate

a. Combine the parties words and neutral words when summarizing and restating.



3. Reflect Feelings




a. “How do you feel about what you just heard John say?”



4. Ask Questions of those who have a Difficult Time Telling their Story




a. Purpose of question is to help the person tell their side of the story

b. How many questions you ask during the disputant’s opening depends on your personal style.

(1) some may react negatively and see your questions as interruptions



5. Take Good Notes




a. Identify issues




b. clarification of statements




c. Record of movements towards offers & solutions




d. what is confidential form the other party




e. assure

XI.
COURT PROGRAM

A. Even in a court mediation, we try our best to keep as much of a traditional mediation:



1. Party participation



2. Party self-determination



3. Focus on the parties’ needs and interests

B. Many private mediators do not follow this model when handling a litigated case, instead they provide a settlement conference model.



1. Sometimes the attorneys only want the settlement conference model:




a. they want to do all the talking




b. they want to talk about their legal positions




c. they want us to help hammer out a settlement




d. sometimes they don’t want to settle (mandated mediation by the court)




e. they often won’t let their client talk

C. We divide the issues into two categories:



1. Factual Party Issues

a. we ask the attorneys to prepare their clients to do an opening statement on how they see the situation since they had the experience

b. when writing the agenda in this kind of case we will create an agenda that lists the issues that we believe merit further discussion by the parties. It may look a lot like the agenda in a community mediation.



2. Legal Issues

a. these are the issues that attorneys want to talk about, such as strengths and weaknesses of case, evidentiary problems, damages, etc.


D. Warning

1. Many times attorneys who do not understand the traditional underpinnings of mediation get impatient if we work with their clients to discuss non-legal issues.
a. If you see that happening, call a caucus with the attorney and explain where you are going with this.

b. Integrate the attorneys into the discussion if they are not obstructionist. If they are an obstructionist, don’t ignore them or your mediation will fall apart.

 
c. Use the caucus to work with them. 

E. Speaking the Attorney’s Language

1. Remember that you don’t need to resolve each issue to negotiate a settlement. It’s likely that the two sides will never agree on many issues, but will still be able to settle.

2. The goal is to keep them talking to see if one can ascertain the needs and interest behind their position.


F. If there is a Problem at this Stage, Help parties keep a Perspective on the Issues


1. Even if parties agree to disagree, they can still settle. 


G. Problem with Agenda/Issue Setting 

1. Generally, the model says that is it is an issue for one party then it goes on the issue list—doesn’t matter if the other side doesn’t see it as an issue.


H. Surfacing the Conflict to Resolve Each Issue



1. Community Program

a. Start with the most difficult, human issues first (relationship, Communication, Visitation) 




b. Process choice about who speaks first

c. Relax the No interrupt rule – encourage parties to speak to each at the point




d. gather more info if necessary

e. when parties have enough information, if the issue is negotiable, encourage them to tell each other what they would be willing to do to resolve the issue.




f. parties must make a change that the other side wants




g. write down their agreement as it unfolds


I. Follow the Same Process for Each Issue



1. when all issues are resolved, tell parties.


2. ask parties if there are other issues they would like to discuss




a. if so, add to the list. 




b. if none, tell the parties what you think they have agreed to.



3. if they assent, send them out for a break while you write up the agreement.


J. Attorneys Rile in mediation



1. Attorneys role is solely to advise client. 

2. Attorneys make the opening statement, take the lead and clients only speak in caucus.



3. Outline factual (party) & legal (attorney)



4. Money issues often handled in caucus working with both. 

XII.
CAUCUS

A. How a Caucus Really Works



1. It is a separate meeting between the mediators and one party/side.

2. It is a different setting with different opportunities for the 

mediators to use their interactive analytical, probing, and persuasive skills.



3. Some mediators use the caucus in every case, while others never use it.

B. Before Caucus The Mediator Must Be Clear About How Information Revealed In Caucus Will Be Used



1. Nothing said to the mediators will be shared with the other party.

2. Nothing said to the mediators will be shared UNLESS the party gives permission. 

3. Anything said to the mediators may be shared with the other party UNLESS the mediators are specifically directed to keep the information private.

4. Nothing is confidential from the other party. Don’t usually caucus. 

C. When the second or third approach is followed, it is essential that caucus end with an 
agreement as to what information may be shared and what information is private.


D. Why Caucus?
1. Restate what has been heard in open session to verify or to bring out what was really meant instead of what was said. 

2. Reality-test with the party to determine how their proposal and their behaviors are serving or not serving their stated objectives and interest. 

3. Communicate information, which is inappropriate for a joint session b/c of its impact on the balance of power between the parties (i.e. strengths/weaknesses of case)

4. the parties OR attorneys request it.


E. Benefits of Caucus



1. Avoid damaging the relationship



2. Prevent emotional manipulation



3. Defuse a party in a safe and private manner



4. Avoid deadlock in negotiations



5. Permit more effective power balancing



6. Surface emotions



7. Encourage parties to stop threats and to commit to de-escalating activities.



8. Educate unskilled parties about more effective negotiation behaviors

9. Act as a reality tester for a determined party to help assess the nature of his/her proposal – the benefits/detriment of continued firmness


F. Mechanics of Caucusing



1. Mediator usually decides who goes first



2. Alternatively parties and mediators could decide together



3. Co-mediators should avoid splitting up and meeting with the parties one-on-one

4. Mediators need to balance time between the parties so that they do not appear to favor each side.

5. Even when intending to caucus on a specific topic, it is best to start using a general format, such as:




a. what do you think about what you have heard so far?




b. how are you doing?


G. Potential Caucus Challenge

1. Mediators ordinarily are able to be more direct and honest in caucus, but to the extent that the mediators confront, they may also alienate that person

2. Ground rules about confidentiality of caucus discussion need to be established and understood to avoid perceived betrayals.

3. Caucus may create the perception of an alliance between the mediators and the caucusing party



4. Parties may attempt to manipulate mediators emotionally in a caucus setting.

XIII.
Bargaining/Negotiation Terminology
A. Integrative, Principled, Win/Win or Cooperative 
 VERSUS
      Distributive, Positional, Hard, Win/Los, Zero-Sum or Competitive



1. Getting to Yes: Negotiating Agreement Without Giving In



a. Principles/Integrative Approach to Negotiation





(1) separate the people from the problem





(2) focus on the interest rather than positions





(3) invent options for mutual gain





(4) insist on using objective criteria
 

B. Separate The People From The Problem


1. Recognize that Negotiators are People First




a. they get angry, depressed fearful, hostile, frustrated and offended




b. they have egos that are threatened

c. they see world from their own viewpoint and frequently confuse perceptions with reality.




d. they fail to interpret what you say in the way you mean it.




e. they do not mean what you understand them to say



2. Encourage parties to see the situation as the other side sees it



3. Encourage parties to talk directly about emotions



4. Confirm interpretations before acting on them.

5. Then bargaining conversations will deal naturally and successfully with satisfying parties’ respective needs and interests


C. Focus On Interests/Needs Rather Than Positions



1. Needs and interests are the silent movers behind the “hubbub of positions”



2. What causes one to decide on a position?

3. Look to “needs, desires, concerns and fears” that underlie the statement of what one wants



4. Reconciling needs and interests (not positions) is the goal.



5. There are several ways to satisfy each interests and parties often share interests.



6. Hard on interests, soft on people, leads to creativity


D. Invest Options for Mutual Gain


1. Identifying & mulling over multiple solutions to the problem

2. comparing, contrasting and refining the solutions to a mutually satisfactory outcome



3. brainstorming



4. goal is to satisfy the main needs and interest of each side.


E. Insist on Using Objective Criteria


1. Objective criteria consists of ‘fair standards and fair procedures’

2. “Standards and procedures are fair when they are ‘independent of’ each side’s will…

a. For example, “market value, replacement costs, depreciated book value, competitive prices, etc.”


F. James White Criticizes Getting To Yes


1. What about distributive bargaining?

a. White is essentially saying that all bargaining about money is essentially winds up being distributional and insisting on objective criteria doesn’t take that away.



2. Fisher’s Response to James White’s Argument




a. There are objective criteria, not just self-interested rationalizations.




b. sometimes people are the problem

c. real question is not who gets the last dollar, but what is the best process for resolving the issue

d. suggest that negotiators can act like fellow judges or impartial arbitrators where they remain open to persuasion despite self-interest

e. Admits students taught him that in single issue negotiations, with no further relationship, positional bargaining may be better. 

 XIV.
CONFIDENTIALITY

A.  Why Confidentiality is vital to Mediation



1. Effective mediation requires candor




a. allow parties to admit to facts wouldn’t otherwise concede



2. Fairness to Disputants

a. subsequent use of mediation could hurt less sophisticated parties or be used as a discovery device



3. Mediator remains neutral in fact and in perception

a. if mediator could become an adversary later on, parties won’t be willing to confide.



4. Privacy is the incentive for choosing mediation



5. Mediators and mediation programs need protection from being subpoenaed 


B. California Evidence Code Sections §1115-§1128


1. §1115 – Defines Mediation and Who is Considered a Mediator

a. Mediation means a process in which a neutral person or persons facilitate communication between the disputants to assist them in reaching a mutually acceptable agreement.

b. Mediator means a neutral person who conducts a mediation. Mediator includes any person designated by a mediator either to assist in the mediation or to communicate with the participants in preparation for mediation. (i.e. a secretary of a mediator would be considered a mediator)

c. Mediation consultation means a communication between a person and a mediator for the purpose of initiating, considering, or reconvening a mediation or retaining the mediator.  



2. §1118 – Oral Agreements
a. an oral agreement in accordance with section 1118, means an oral agreement that satisfies all of the following conditions

(1) the oral agreement is recorded by a court reporter, tape recorder, or other reliable means of sound recording.

(2) the terms of the oral agreement are recited on the record in the presence of the parties and the mediator, and the parties express on the record that they agree to the terms recited.

(3) the parties to the oral agreement expressly state on the record that they agree to the terms recited.

(4) the recording is reduced to writing and the writing is signed by the parties within 72 hours after it is recorded.




b. Note: there is no such thing as an ORAL agreement that is admissible.



3. §1119 – 



a. Except as otherwise provided in this chapter:

(1) no evidence of anything said or any admission made for the purpose of, in the course of, or pursuant to, a mediation or a mediation consultation is admissible or subject to discovery, and disclosure of the evidence shall not be compelled, in any arbitration, administrative adjudication, civil action, or other non-criminal proceeding in which, pursuant to law, testimony can be compelled to be given.

(2) No writing as defined in §250, that is prepared for the purpose of, in the course of, or pursuant to, a mediation or a mediation consultation, is admissible or subject to discovery, and disclosure of the writing shall not be compelled, in any arbitration, administrative adjudication, civil action, or other non-criminal proceeding in which, pursuant to law, testimony can be compelled to be given.
(3) all communications, negotiations, or settlement discussions by and between participants in the course of a mediation or a mediation consultation shall remain confidential.



4. §1120 – 
a. Evidence otherwise admissible or subject to discovery outside of a mediation or a mediation consultation shall not be or become inadmissible or protected from disclosure solely by reason of its introduction or use in a mediation or a mediation consultation. [is still discoverable. Can’t use mediation to hide “otherwise admissible” evidence]




b. this chapter does not limit any of the follow [This is not confidential]





(1) the admissibility of an agreement to mediate a dispute.

(2) the effect of an agreement not to take a default or an agreement to extend the time within which to act or refrain from acting in a pending civil action.
(3) disclosure of the mere fact that a mediator has served, is serving, will serve, or was contacted about serving as a mediator in a dispute.



5. §1121
a. Neither a mediator nor anyone else may submit to a court or other adjudicative body, and a court or other adjudicative body may not consider, any report, assessment, evaluation, recommendation, or finding of any kind by the mediator concerning a mediation conducted by the mediator, other than a report that is mandated by court rule or other law and that states only whether an agreement was reached, unless all parties to the mediation expressly agree otherwise in writing, or orally in accordance with §1118.

b. No reports from the mediator to the court, unless it states only whether an agreement was reached.



6. §1122 
a. A communication or a writing, as defined in §250, that is made or prepared for the purpose of, or in the course of, pursuant to, a mediation or a mediation consultation, is not made inadmissible, or protected from disclosure, by provisions of [it’s still admissible if either (1) or (2)]

(1) All persons who conduct or otherwise participate in the mediation expressly agree in writing, or orally, in accordance with §1118, to disclosure of the communication, document, or writing.
(2) the communication, document, or writing was prepared by or on behalf of fewer than all the mediation participants, those participants expressly agree in writing or orally in accordance with §1118, to its disclosure, and the communication, document, or writing does not disclose anything said or done or any admission made in the course of mediation. [Those participants, for whom the document was prepared, agree in writing and the document doesn’t reveal communications from the mediation then it is admissible.]

b. For purposes of (a), if the neutral person who conducts a mediation expressly agree to disclosure, that agreement also binds any other person described in subdivision (b) of §1115.



7. §1123 – 
a. a written settlement agreement prepared in the course of, or pursuant to, a mediation, is not made inadmissible, or protected from disclosure, by provisions of this chapter if the agreement is signed by the settling parties and any [one of these] of the following conditions:

(1) the agreement provides that it is admissible or subject to disclosure, or words to that effect.

(2) the agreement provides that it is enforceable or binding or words to that effect.

(3) all parties to the agreement expressly agree in writing, or orally in accordance with §1118, to its disclosure.

(4) the agreement is used to show fraud, duress, or illegality that is relevant to an issue in dispute.



8. §1125 – 
a. For purposes of confidentiality under this chapter, a mediation ends when any one of the following conditions is satisfied:

(1) the parties execute a written settlement agreement that fully resolves the dispute

(2) an oral agreement that fully resolves the dispute is reached in accordance with §1118.
(3) the mediator provides the mediation participants with a writing signed by the mediator that states that the mediation is terminated, or words to that effect, which shall be consistent with §1121.
(4) A party provides the mediator and the other mediation participants with a writing stating that the mediation is terminated, or words to that effect, which shall be consistent with §1121. In a mediation involving more than 2 parties, the mediation may continue as to the remaining parties or be terminated in accordance with this section.

(5) For 10 calendar days, there is no communication between the mediator and any of the parties to the mediation relating to the dispute. The mediator and the parties may shorten or extend this time by agreement.



9. §1127 – 
a. If a person subpoenas or otherwise seeks to compel a mediator to testify or produce a writing, as defined in §250 and the court or other adjudicative body determines that the testimony or writing is inadmissible under this chapter, or protected from disclosure under this chapter, the adjudicative body making the determination shall award reasonable attorney’s fees and costs to the mediator against the person seeking the testimony or writing.

B. Center for Conflict Resolution Confidentiality Agreement


1. This is not an agreement to Mediate
2. §1120.(b)(1)  says that the agreement to mediate is NOT confidential, so we do an oral agreement to mediate, which is NOT admissible, and a written confidentiality agreement. Written agreements are not admissible unless everyone agrees in writing that they are admissible.

a. CCR has a provision in our agreement form that allows the parties to choose if they want the final agreement to be binding or admissible.



3. First Paragraph CCR Form

a. “all parties, and the center of conflict resolution, agree that California evidence code §1115 through §1128 apply to this mediation, except for §1125(a)(5)”

(1) §1125(a)(5) says that the mediation ends if we don’t talk for 10 days. Thereafter, our conversation would not be confidential.

(2) Evidence code says OK to contract around this provision so we do.




b. California Rules of Court




(1) Rule 1620.4 Confidentiality

i. [Informing participants of Confidentiality] At or before the outset of the first mediation session, a mediator must provide the participants with a general explanation of the confidentiality of mediation proceedings.



4. Third Paragraph of CCR Form

a. Confidentiality, as described in CEC §1115-1128, does NOT apply to criminal proceedings.
(1) what this means is that we might be required to testify and that we might have to give our file to the court. And, if you tell us that you have committed a crime or that you plan to commit a crime, we might have to report you to the proper authorities.
i. Generally speaking we are going to try to keep all communications confidential but if we get subpoenaed that might not be in our control.

ii. If there is someone we need to protect, we might decide on our own that we have to tell, in certain circumstances. (child abuse, elder abuse, etc.)

(2) Will communications regarding criminal conduct always come in to the criminal proceeding?






i. NOT Clear, but probably not.

- I have personal knowledge that it has not come in to several criminal proceedings.





(2) SCMA’s Friend of the Court Letter by Culbert






i. Argument: Given the importance of:

- mediation as an adjunct to both the civil and criminal justice systems in CA, and

- the fundamental expectations of mediation participants that their communications will be confidential,

- there is no justification for a blanket policy that confidential mediation communication are discoverable in later criminal proceeding, regardless of circumstances.

ii. the mediator should only be compelled to testify or breach confidentiality, in a later criminal proceeding, when the need for disclosing confidential communications outweighs the integrity of the mediation process thereby reducing the confidence that participants have in the mediation process.

iii. I (Culbert), argued that the need for info did not outweigh the need to maintain the integrity of the mediation process.

- there is no vulnerable person to protect (no child or elder abuse that no one else would report)

- Mediator’s testimony is not necessary to prevent a miscarriage of justice (history of threats can be corroborated by several third parties, or by a recording) 
Q: I don’t know what this means. 


C. Rinaker v. Supreme Court
1. facts: Rinaker mediated civil harassment/TRO case in the hall.2 juviews allegedly threw rocks at cars. Rinaker says everything is confidential.



2. they were charged with vandalism

3. juvies wanted to call the mediator to testify that owner of the car admitted in mediation that he did not see them throw the rocks.



4. lower court says no confidentiality, b/c quasi criminal case; Rinaker appeals.

5. But on the balance the confidentiality of the statute must yield to the minor’s constitutional right to effectively impeach an adverse witness in the delinquency proceeding



6. Minors did not waive the right to compel the mediator’s testimony

7. But, before allowing the juvies to question the mediator, the court should conduct an in camera hearing to weigh the need to impeach (constitutional right) versus the need to maintain confidentiality (statutory right).

a. In juvenile court, in camera, the judge learns that the mediator remembers nothing.


D. Olam v. Congress Mortgage Company (US Dist Ct. of CA, 1999)

1.  facts: P defaulted on loan worth $187K that was secured by 2 single family homes. At mediation, parties entered into a MOU, that said “intended as a binding document itself…” P says its not enforceable due to “undue influence.” She claims that she was left in the room all day an was in such a state, intellectually, physically and emotionally, that she was incapable of giving legally viable consent.


a. Def file a motion to enforce the k


b. both parties want the mediator to testify as to what happened.

2. Decision by court: 



a. is the mediation agreement and enforceable k?
b. the is a question of k law and since there is no federal law of k, state law controls.



3. Court noted:

a. some courts may distinguish between a promise of confidentiality and a  privilege under certain circumstances, but declined to do so for purposes of its analysis regarding confidential mediation communication.




b. Court held that Fed Rule of Evidence §501 applied:

(1) that provision which was self-consciously crafted by Congress itself, directs that in civil actions and proceedings, with respect to an element of a claim or defense as to which state law supplies the rule of decision, the privilege of a witness shall be determined in accordance with state law.

c. Fed ct discussed the Cal. Evid. Code sections pertaining to mediation confidentiality and balanced those sections with the court’s needs for the mediator’s testimony when determining whether there had been undue influence, in connection with a mediated settlement agreement.

d. the court needed to determine if there has been undue influence, which would prevent the court from enforcing the mediated settlement agreement.




e. both parties wanted the mediator to testify. 

f. Some in mediation community, believe that b/c P failed to meet her burden of proof for undue influence  under her own version of facts, the judge should not have inquired into the mediator’s testimony.

g. Despite the fact that P failed to meet her burden, the court took the mediator’s testimony, in camera. Mr. Herman was then req’d to testify in open-court since his testimony was most reliable evidence of a determination of undue influence. 

E. Rojas vs. Superior Court
1. facts: tenants sue owners and developers for injuries due to mold infestation in their apt. building, caused by freely circulating water due to construction defects. Owners previously had sued developers for the defects. That resulted in confidential mediation settlement agreement. Evidence verifying defects was compiled solely for purposes of the mediation. Property was repaired prior to tenants’ suit.

2. Appellate court says pure evidence is not protected by §1119 and §1120 and finds those sections subject to interpretation. 
a. Says language of §1119 and 1120 only refers to two forms of evidence writing and discussions; while language of §140 refers to three kinds of evidence: discussions, writings, and physical evidence.

b. Therefore legislature did not intend to protect physical evidence. Non-confidential “otherwise discoverable evidence” (§1120) includes all raw physical evidence.

c. fails to discuss expansive definition of §250. 

d. Appellate court: attorney work product now defines the scope of mediation confidentiality regarding physical evidence. 

(1) court balances the need for the material  the purposes served by the work product doctrine.

(2) purely factual raw materials get no protection, even if prepared solely for purposes of mediation. (includes photographs, witness statements). 

3. Amalgamations = Combinations of attorney opinion & factual material/physical evidence = qualified protection. 


a. non-derivative raw physical evidence – no protection under §1119

b. Derivative material must be produced on a showing of “good cause.” Includes charts, diagrams, audit reports, compilations of entries, records and other databases, appraisal, opinions, and reports of experts employed as non-testifying consultants. (Good cause: unfairly prejudice party who needs and/or injustice)



4. Appellate Court: If compilation/amalgamation




a. confidential work product (atty evals & strategy)





plus

b. non-confidential factual material, prepared solely for purpose of mediation (photos)

5. Must produce detachable factual materials and, if can’t detach factual materials, may be appropriate to produce the amalgamation.



6. Supreme Court Reverses Appellate Ct

a. We conclude that the court of appeal’s interpretation of §1119 (b), is contrary to both the statutory language and the legislative intent. We therefore reverse the court of appeal’s judgment.

b. “Thus, under the court of appeal’s narrow statutory construction,  subdivision (b) of §1119 serves no purpose”


c. “inconsistent with legislative history”
d. “inconsistent with the overall purpose of the mediation confidentiality provisions”

7. SC also rejects the appellate court’s work product analysis, which the appellate court used to find a good cause exception.

8. SC reverses: “here there is no evidence of a legislative intent supporting the ‘good cause’ exception the court of appeals majority read into the statute.”


F. Eisendrath v. SC
1. facts: Husband (Eisendrath) and wife (Rogers) enter into a mediated marital settlement that requires husband to continue to pay $24K as family support (child and spousal) for a period of 84 months, regardless of whether wife remarries. The agreement said that the spousal support may discontinue, if wife remarries, at her sole discretion.”
a. husband moves to correct/reform the judgment. He states that it does not accurately reflect their actual agreement, which gives him sole discretion to continue spousal support if Rogers remarries.

b. Wife (willing to waive confidentiality rights) moves to depose the mediator and argues that Eisendrath ‘constructively waived any privilege relating to settlement negotiations and mediation’ by discussing these matters in his declaration.”




c. Mediator does not waive confidentiality 

d. husband opposes the motion and argues that his declaration only discusses conversations outside of the mediation sessions.



2. Trial Court

a. Denies Eisendrath’s request for protective order. 

b. Found parties “implied waived mediation privilege”

c. Found parties to have impliedly waived their right to assert mediator’s immunity

d. ordered an in camera hearing to determine if mediator should be compelled to testify



3. Appellate Court 

a. §1118 and §1122(a)(1) requires a written agreement by all parties, and the mediator, before mediation communications may be disclosed or admitted.

b. §1119 and §1121 “by their plain language, render confidential any communications that occur outside the mediator’s presence, provided that these communications are materially related to the mediation.”
c. Issues an order barring mediator testimony

d. issues an order barring discovery of mediation matters, not encompassed in an appropriate written waiver of confidentiality. 

e. Directs trial court to: vacate its order, and determine the extent to which the parties and the mediator would “expressly waiver their confidentiality rights.”
XV.
NEGOTIATION 

A. Professor Williams on Negotiating Styles



1. Tough Competitive Approach




a. High initial demands and maintain throughout




b. few concessions or small when made




c. high level of aspiration

d. move psychologically against the other person by casing tension/pressure on their opponent by using exaggeration, ridicule, threat, bluff, and accusation.




e. manipulative approach designed to intimidate the opponent


2. Cooperative, Problem-Solving Approach




a. move psychologically towards the other person

b. seek common ground by communicating a sense of shared interests, values, attitudes




c. use rational, logical persuasion 




d. promote trusting atmosphere




e. goal is to reach fair resolution




f. look to an objective analysis of facts and law




g. make unilateral concessions creating a reciprocal moral obligation



3. Cooperative Strategies More Effective




a. they produce more favorable outcomes




b. they result in fewer bargaining breakdowns




c. Problem with cooperative bargaining

(1) if one is negotiating with a competitive negotiator and doesn’t realize it, he will be at a distinct disadvantage


B. Competitive Negotiation


1. Strategy




a. Domination strategy: contest to win

b. success=getting as much as possible for himself – immediate gain is focus

c. persuade other side that must make concessions if want to get an agreement

d. play the information game – get it but don’t give it. Looking for competitor’s bottom line. Alternatively may say misleading things.

e. be careful for those who are cooperative in demeanor and competitive in substance.

f. evidence shows competitive negotiators are better at getting immediate gain.



2. Why People Negotiate Competitively




a. inclination or calculation




b. don’t trust the other party




c. in defense to competitive moves


C.  How the Cooperative Bargainer Protects Oneself


1. Defensive cooperativeness – feel out person for trustworthiness
2. fractioning concessions – just make a small one first to see if other side reciprocates

3. ambiguous or disownable signals: ambiguous state that signals willingness to make a concession, that one could take back.



4. directional information: tell the other side which issues it needs to improve on.



5. demanding reasoned justifications.

6. contingent cooperativeness and the reformed sinner strategy – initially firm then become cooperative. Then small issues first, and/or contingent proposals.



7. strategy imitation: tit for tat


D. When Likely to Have Competitive Negotiators



1. There is an adversarial relationship



2. one has a bargaining advantage over the other



3. there is perceived opportunity to gain over the other party



4. the negotiator needs to defend against competitive moves



5. the other party appears vulnerably to competitive tactics



6. no concern for future relationships of the parties.

[labor, lawsuits, insurance/similar, one-time transactions between an inexperienced and an experienced party]


E. Competitive Negotiation Risky


1. May alienate other side and gain nothing



2. Agreement may fall apart



3. Future relationships may be impacted –mistrust and hard-feelings due to tactics

4. Inefficient and non-productive – miss opportunities for mutual gain now or in the future.


F. Gerald Williams RE: Effective Negotiators



1. Prepare, Prepare, Prepare

2. Attorneys who negotiate need to be seen as food trial attorneys or associate with good trial attorneys.


G. Getting to Yes


1. BATNA: Best Alternative to a Negotiated Agreement

a. What will you do if you are not able to negotiate an agreement? If it is going to court what is likely to outcome of going to court?




b. Not the same as bottom line





i. minimum for which you will settle





ii. maximum that you will give to settle.



2. WATNA: Worst alternative to a negotiated agreement. Other side will tell you 

this. 



3. Show Riskin tape – where he goes into Caucus to Negotiate.

XVI.
MEDIATION SKILLS & TECHNIQUES

A. Transparent Mediation

1. Let’s the party know your thinking, and why you are doing something or asking a question. Each mediator should try to incorporate some of this into his/her process. It helps the parties to buy into the process.


a. Examples

(1) I’d like to identify the most important concerns that each of you has before the of today’s session. Directed question: John, what is significant to you about maintaining the title of Ass. Manager Trainee?

(2) Would it be all right if I ask you a few questions about your family and their perspective on what they would like to see happen today because that may be another important consideration? (partially transparent)


B. The “I” Message/Form



1. Step One: Goal Is To Get The Party to Identify His/Her Feelings  



a. Mediator reflects the party’s basic feeling…

(1) “you seemed bored when you spoke of your work last weekend…? (Reflecting)

 



(2) “Yes, I felt really bored and upset last Saturday?”

(3) “Tell me more about feeling really bored and upset.” (Open-minded)





(4) “Well, I always feel bored if John gives me scut work”

(5) “You feel upset that John gives you what you feel is the scut work.” (Restating)





(6) “I sure do”

(7) “Would you please describe what you feel is scut work?” (Clarifying)
(8) “It’s the left over filing, organizing of documents, basically paralegal secretary type work.”

 


b. Party: “I feel _____”
(1) Mediator: you seem ___. Tell me more about feeling ____. (Stay here a while and let the party talk about what his/her experience is)

2. Step Two: Mediator Restates What the First Party Identified as the Second Party’s Action that Cause the First Party to Feel That Way
a. You have not reaches step two until you, the mediator, can restate it in terms that the second party can’t deny.




b. The Other Person’s Action…





(1) “When he/she _____”






i. assigns left over filing to you






ii. assigns organization of documents to you.






iii. assign your co-workers a rewrite of a pleading.

3. Step Three: Mediator Asks Party: Why do you feel that way…? OR What in particular is so upsetting to you about…?

a. Mediator asks the first party why the second party’s actions make the first party feel that way. (Exp. Why do you feel upset when John assigns you the filing and the document organization?) 



OR
b. What in particular is so upsetting to you when John assigns yous the filing and the document organization?

c. WHY do you feel that way…




What in particular is so upsetting about… 




“Because ___________________________”

(1) I’m afraid other partners think that John believes I can’t handle more

(2) I’m worried that it means other people are in line for an offer before me

(3) I’m afraid others are groomed and I’m already off the list.

(4) I’m worried that I won’t be ready when it comes time to handle cases

(5) I’m afraid John doesn’t trust me.
XVII.
CO-MEDIATION MODEL

A. Process

1. One Mediator Opens, Second Mediator Adds if Appropriate. (An alternative is that both mediators split the opening)

2. Opening Mediator takes lead during parties’ opening statements/Second Mediator Adds 

3. Second Mediator outlines issues/Opening mediator adds

4. Second Mediator takes lead during interactive discussion on the issues/Opening mediator is equally as active as second mediator and takes copious notes on items of agreement. 

5. Opening mediator leads negotiations if any issues remain/Second mediator is equally as active.
6. Opening mediator writes the agreement/second mediator gives suggestions. 

[Note: Depending on balance of the mediation, second mediator may write the agreement]

7. Second Mediator Closes, Unless second mediator wrote the agreement, in that case the opening  mediator closes.
8. Everyone shakes hands.

B. Agreement Writing

1. This is not the time to assess blame, innocence, or guilt.

2. Get to Yes by writing Win/Win agreement that is positive with respect to each parties’ rights and responsibilities regarding future conduct. 

3. 5 Basic Elements of Agreements

a. Who are Parties?

(1) write their full names first time; thereafter write only first or last names.

b. What agree to do—be balanced/alternate


(1) don’t focus on the past, only the future.


(2) be specific (payment in cash or check?)

(3) ask parties for their input as writing, or after have written up the whole then go through each paragraph. Be prepared to mediate new issues that may arise at this point. 




c. Where exchange to take place




d. When: exact dates and times




e. How: what form

(1) tenant personally comes to management office or gives to on-site manager.

 

4. Agreement Writing
a. Check your issues/agenda list to be sure that all the issues that the parties needed to talk about. They may not need an agreement on each issue.

b. Covering the issues in the agreement in an organized fashion helps the parties to clarify what they do or do not agree to.

c. We never participate in writing an illegal agreement. If you believe that the agreement may be illegal then ask the parties to take a break and consult with your co-mediator and/or trainer.

d. Make sure the agreement reflects what the parties desire and do not fill in the blanks for them.

e. If you are feeling a need to fill in the blanks, that is an indication that you may need to encourage the parties to add more details to avoid future conflicts.

f. Ask yourself if there is anything else we need to talk about to avoid some conflicts on the issue. If you think that the may be in the case, then ask the parties if they would like to talk about it.



4. Enforcement of Agreements



a. Usually isn’t necessary.




b. may want mediation agreement to serve as a stipulated settlement




c. go in to enforce the agreement as a contract




d. courts tend to enforce

e. Culbert says, “Get it in writing, make sure it is specific, and use words stating that parties intend that the agreement is binding and enforceable.”

f. Oral Agreements are Okay

(1) if not concerned with enforcement

(2) not unusual in community mediation model—especially conciliated agreements


(3) written agreements are better



5. Take a Break to Write the Agreement




a. Give parties a bathroom break while you write the agreement

b. read the agreement to them, one provision at a time, and ask if they agree to it

c. if not, rewrite it as they request; you are their scrivener 

d. if there are attorneys involved, write an MOU. Let the attorneys write the final agreement. 



6. Closure




a. thanks the parties and congratulate the parties

b. If the parties don’t reach an agreement, tell them to think about the negotiation and tell them that you will call them in a few days to see if they can continue to negotiate.

XVIII.
FINAL TIPS

A. Expect Attorneys to be a big Challenge

1. Make them your friends, give them a job, take care of their egos, respect their need to fight for their clients, ask them their opinions, educate them delicately, don’t let them control the process.


B. Evaluations



1. be consistent, same to both sides. 



2. only given them if both parties want it.

PAGE  
1

