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Marital Property

I.
Comparative Property Systems: Equitable Distribution, Community Property


A.
Introduction

1.
This course focuses on California law, which is different from other Community Property states.  The California Family Code was enacted in 1992, and became effective in 1994.

2.
Most Community Property statutes are not retroactive; therefore, the old statutes sometimes still apply.

B.
Common Law or Equitable Distribution (how the property acquired during marriage is distributed)

1.
Traditional Common Law Concepts (from England)

a.
Coveture: a single unified property interest upon marriage with most of the incidents in the husband.  The wife’s property becomes the husband’s property upon marriage; the wife retained title, but the husband had sole possession and control and did not have to account to the wife.  The husband and wife merged into “one,” and the “one” was the husband.



2.
Reform Common Law: the Married Woman’s Property Acts (1840s–1850s)

a.
A woman is the Separate and individual owner of all of her property (i.e., if a wife owned property before marriage or received gifts or inherited or earned it during marriage).  In other words, married couples were treated as unmarried in this respect.




b.
There was both Radical Reform and Conservative Reform. 

i.
Radical Reform: the wife had ownership and control of her property.

ii.
Conservative Reform: the wife owned the property and the property was exempt from her husband’s creditors; but the husband still had control over the property.

c.
Husband + Wife = Husband or Wife.  The only way that they could own property together was if they so chose (i.e., with a tenancy by the entirety).


C.
Civil Law (from Spain and France): Separate Property and Community Property

1.
Community Property: all property that derives from the labor of either spouse; it does not matter who acquired it or what the title is because you do not look at the contribution’s source.  By being a marital Community, you contribute to the Community with whatever you do; it is a sharing concept.  A mandatory 50/50 division of Community Property (excluding Separate Property) at divorce.   Community Property tries to equalize economic status of the husband and wife—the wealth is shared.  
a.
Fam. Code § 760
: Community Property is all property, real or personal, acquired during marriage.  Marriage is the beginning of the economic Community.

2.
Separate Property: property that comes to a spouse by gratuitous transfer (i.e., by gift or inheritance) or that was owned before marriage.

a.
Husband + Wife = Husband + Wife; possibility for Husband or Wife if the couple chooses or if the property is a gratuitous transfer.

b.
Fam. Code § 770
.  This is the codification of George v. Ransom (rents, issue, and profits).  Fam. Code §771
: Separate Property is the earnings and accumulations obtained while living Separate and apart.
3.
The concept of equalizing economic power is an attractive concept with Community Property; to equalize the labor put in by each spouse.  The spouses may divide the work differently, but the wealth accumulated during the marriage is shared.



4.
There are ways to opt-out of Community Property.


D.
Division of property



1.
During marriage: ownership follows what?
a.
Common Law: the title controls as if the couple was unmarried.  
b.
Community Property: present, equal, and existing interests (Fam. Code § 751
) and equal management and control (Fam. Code § 1101
).



2.
At divorce:

a
Common Law:  Common law jurisdictions are called equitable distribution states—at divorce, the property is distributed equitably.  First decide what must be divided (what classifies as marital property—a major issue in divorces), then jurisdictions differ, so either:

i.
All property is divided;

ii.
Some property is divided (California), depending on if it was acquired before or during the marriage.  What is acquired during the marriage is divided; what is acquired before the marriage is not.

iii.
What is a gift?  What is labor?

b.
Community Property: only Community Property is divided.  Gifts and property from before the marriage are not divided (Fam. Code § 770).




c.
Division at divorce:





i.
Common Law: equitable distribution.

(A).
Distributes the property 50/50; but 
(B).
A judge has the discretion to consider need and fault, (i.e., to make the spouse responsible for the break-up pay).

ii.
Community Property:

(A).
50/50 mandatory split (Fam. Code § 2550
) (with a few exceptions).  Each spouse has the right to half of the Community Property.


3.
At death:




a.
Common Law
i.
Intestate (no will): surviving spouse gets 1/3 to all of the property depending on if the couple has surviving issue or parents.

ii.
Testate (with a will): the surviving spouse gets 1/3 of all of the property even if the dead spouse willed everything to someone else.




b.
California Community Property:





i.
Intestate:

(A).
Community Property: surviving spouse gets all of the Community Property (Prob. Code §§ 100,
 6401
) AND
(B).
Separate Property: surviving spouse gets 1/3 to all of the Separate Property depending on if the couple has surviving issue or parents.

ii.
Testate: a spouse can will 1/2 the Community Property and all of his Separate Property to someone other than his spouse (Prob. Code § 6400).

4.
Under California law, mandatory equitable division is not always equitable to both spouses.
  Therefore, to equalize things, we have spousal support.  Spousal support is not a right, it is a discretionary remedy; whether or not a court grants it depends on the factors in Fam. Code § 4320.
  Normally, a spouse only gets enough support to become self-supporting.

a.
With equitable division under a common law jurisdiction, the concern is over what is equitable; this leads to more litigation over what is equitable.  Now, under Community Property, we have increased litigation over how the property is classified. 
5.
Apportionment: the possibility that property can be part Community Property and part Separate Property.

a.
Example: the wife owns land before the marriage and the husband works on the land during marriage and produces crops.  The underlying land remains Separate Property, but the profits become Community Property because the profits are apportioned.
6.
Tracing: look to the kind property it was when it was acquired and that controls the character of the property.  If the property starts out as Separate Property and it remains that way, and anything that flows from it is also Separate Property and therefore the rents, issue, and profits of the Separate Property are Separate Property.

a.
George v. Ransom: the rents, issue, and profits of Separate Property are Separate Property.  By not turning the Separate Property into Community Property, the wife is protected from her husband’s creditors because creditors cannot reach her Separate Property, they can only reach the Community Property (which, at the time, was really the husband’s).  This means that there will be less Community Property at the end of the marriage.  This case is now codified in Fam. Code § 770.

i.
Stock: this case involved stock, which involves capital gain (comes from capital, i.e., money you put in), so the appreciation is not attributable to a spouse’s labor, but rather, is attributable to the initial investment.  Therefore, with stock, it may be proper to use tracing (unless the decision-making or decision to invest could be viewed as a spouse’s labor thus making it Community Property).  Property may be treated differently depending on whether it is stock, land, a business, etc.
ii.
The efforts of spouses affect the characterization of the property.

iii.
If the income comes from something other than the spouse’s efforts, (i.e., market conditions causing increased profits for the business that the spouse owned prior to the marriage) then it is Separate Property.


E.
Timeline:

1.
1849: California Constitution does not define Community Property, it only defines the wife’s Separate Property; but it does not define the husband’s Separate Property.

2.
1849–1850 Goldrush: Settlers came to California; with the settlers came lawyers from the east (they knew about Common Law, did not know about Spanish Law).

3.
1850 Marital Property Law: The husband controls the Community Property, his Separate Property, and the wife’s Separate Property.  The wife can’t make a will without the husband’s consent.

4.
1860: Wife’s Community Property interest is a mere expectancy; she only has rights at divorce or when husband dies.


4.
1927: Spouses have present, existing, and equal interests in the Community Property.



5.
1975: Spouses get equal management of Community Property.

F.
The ALI Transfer Over Time Principle: the longer you are married, the more likely Separate Property may be converted into Community Property.


G.
Gifts: can a gift be Community Property? 

1.
Downer v. Bramet: the husband received a ranch as a gift from his employer after the couple Separated (but he had worked for the employer during the marriage) and neglected to include the ranch in the property agreement at the end of divorce to divide the property.  The wife argued that the ranch was given in lieu of pension benefits that were earned during marriage, so it should be Community Property.  The husband argued that it was Separate Property because it was a gift, the employer was not contractually obligated to give it—it looked like a gift and came in the legal form of a gift.  The court remanded to determine if the property was Community Property in whole or in part.  If the ranch was given in lieu of a pension, then the portion of the ranch that was earned during the years they were married would be Community Property.

a. In terms of apportionment, the spouse would only get as Community Property that part of the gift that was earned during the marriage.
b. Husband will argue under the tracing theory that the gift was given after the separation (i.e., after the economic Community was over) and therefore it’s Separate Property.  Or, he could argue it was part gift and part remuneration.
H.
If you get married, you buy into the statutory scheme that all your earnings are Community Property, but you can opt-out of the scheme either before the marriage, with premarital agreements, or during the marriage.

II.
Premarital Agreements (also called Ante-nuptual Agreements)


A.
Premarital Agreements are a way to opt-put of the statutory scheme before marriage.



1.
Traditionally, people who want premarital agreements are:




a.
A wealthy partner, who wants to protect their assets as Separate Property;




b.
Second marriages, i.e., spouses with kids from prior marriages who want to make sure

that their kids will inherit the wealth from the prior marriages;




c.
Couples who have a disparity in their earning powers; or




d.
Those who have been married before and were burned by the system.



2.
Policy: we encourage Premarital Agreements because:




a.
They save litigation; and




b.
They promote marriage (many people would not get married if they had to give up

 
their property rights).


3.
Fam. Code § 1500
 Effect of Premarital or Other Marital Property Agreements

B.
Spousal Support


1.
Spousal support cannot be waived during marriage or after divorce.
a.
In re Marriage of Higgason: Spousal support cannot be waived during marriage or after divorce but it can be waived in a Premarital Agreement.  Premarital Agreements that encourage divorce are void as against public policy—a valid premarital agreement must be made in contemplation of a marriage lasting until death.

C.
Marriage of Dawley: the court restated the traditional California Common Law Criteria for Premarital Agreements:



1.
The Agreement may contemplate divorce.

a.
This is the view all of the States take today (at one time it was against public policy to have Premarital Agreements at all because it meant that the couple was contemplating divorce).  Public policy does not want to promote divorce.



b.
The Agreement may not promote, encourage, or facilitate divorce.
c. 
As a policy matter, we favor premarital agreements because they save litigation costs and encourage marriage.  People should be free to contract as to their rights.
2.
The objective language of the Agreement controls, not the subjective contemplation of the parties.  This is because everyone will change their point of view after separation; memories of events change and because a dead party could not tell the court what it contemplated.

3.
The Agreement must be entered into voluntarily, and without undue influence, duress, or fraud.  The court in Dawley held that the parties may have been under equal amounts of duress, but because they were both educated, sophisticated and had personal counsel, it was okay.

a.
Estate of Nelson: 50-year old real estate broker marries a 22-year old secretary.  Two days before the wedding, he presents her with a Premarital Agreement (for Separate Property) in his lawyer’s office.  He may have been more sophisticated and educated and the atmosphere may have been coercive.  The husband had a “grossly oppressive and unfair advantage,” especially if his attorney did not tell the wife that he was not representing her and that she should obtain independent counsel.  Each party should have independent legal advice. 
i. To determine voluntariness, look at:

(A).
Education/sophistication of the parties,
(B).
Closeness to the wedding—but, “close to the time of the wedding” is not a determinative factor considered in the voluntariness analysis,


(C).
Whose attorney drafted the agreement,

(D).
Where the agreement was presented, and
(E).
Whether both parties had independent counsel.
b.
The voluntariness requirement is intended to protect the financially weaker party from being taken advantage of.

4.
The parties may arrange property rights, but they may not waive or limit spousal support.

a.
This requirement protects the financially weaker spouse from poverty; but it also protects the party going into the marriage with all the property.

b.
We do not take a “freedom of contract” approach and just allow parties to contract away their rights to spousal support because if the economically weaker spouse leaves the marriage with nothing, they become a burden on the State; we would rather have the ex-spouse take care of them then the State.

c.
In Marriage of Dawley, the Separate Property Agreement stipulated that the husband would support the stepchildren for two years.  The court found that there was no Community Property, and awarded her that to which she was entitled under the Agreement.  The wife appealed from the court’s failure to find and divide Community Property.  The wife argued the clause was a limit on spousal support and that the Agreement was not entered into in contemplation of a marriage to last until death, which was required under Marriage of Higgason (holding that an antenuptial agreement must be made in contemplation that the marriage relation will continue until the parties are separated by death).  The court recognized that the support clause set forth the minimum and not the maximum, and that California law requires courts to refuse to enforce Antenuptial Agreements when their provisions seek to promote the dissolution of a marriage.  Because the Agreement deterred the husband from seeking dissolution, and did not encourage it, therefore it did not offend public policy and was enforceable.

i.
If one spouse is deterred from divorcing by a Premarital Agreement, it would seem that the other must be encouraged because they know that they can rely on the Agreement.
ii.
If wife divorced husband after 1 month, could husband argue the agreement promoted divorce?  Yes, because wife was guaranteed 14 months of pay.  

iii.
The 4 prongs of Dawley form the common law test to determine whether a premarital agreement is valid:
(A).
It’s okay if the agreement contemplates divorce; it just can’t encourage divorce. 
(B).
Controlled by the objective language of the contract, not the subjective contemplation of the parties.

(C).
Must be voluntary; no undue influence, fraud or duress.
(D).
You may not waive or limit spousal support but you may arrange property rights.  The Dawley Rule.

d.
Severability Clauses.  Most Premarital Agreements have these; they state that if one provision in the Agreement is declared invalid, the rest of the Agreement is still valid.  But, courts do not have to follow this, and they may declare the entire Agreement invalid.



5.
Premarital Agreements cannot encourage dissolution.

a.
Marriage of Noghery: the Premarital Agreement was held invalid on public policy grounds (the husband wanted to rescind and the wife wanted to enforce).  The terms of the Agreement were: the husband offered the wife a very generous Premarital Agreement in exchange for her assurances that she was a virgin (she also underwent a medical exam).  The Agreement was for the protection of the wife (because once she was no longer a virgin, she could not remarry); it was an Agreement to convert Separate Property into Community Property upon divorce—to give her a very generous amount of money and property, but only in the event of a divorce.  The court refused to enforce the Agreement because it held that the terms of the Agreement encouraged the wife to divorce (especially because the marriage only lasted seven months—it encouraged her to leave—and to do so before he dies because she only collects under the Agreement if they divorce).

i.
The Agreement should have only been enforceable if the husband filed for divorce, because it was only meant to protect the wife.  Because she filed for divorce, the Agreement was not be enforceable.
  

ii.
Remember, just because one spouse files for divorce, this does not mean that they are the one that caused the divorce.

b.
If a Premarital Agreement gives a large economic award to the economically inferior spouse, then it promotes or encourages divorce and is against public policy.  So this really favors the economically superior spouse, it is only troubling when the economically inferior spouse receives big money.  If the husband really wanted to protect the economically inferior spouse, he should have transferred the property during marriage.

c.
Borelli v. Brusseau: a Separate Property Premarital Agreement; the husband got sick and asked the wife to quit her job and care for him, and, in exchange, he told her that he would provide for her in his will; but he did not.  The court said that you cannot bargain for something that would be considered support (that is a requirement of marriage); you have a right to be nursed personally by your spouse.



6.
Oral Premarital Agreements—Exceptions to the Statute of Frauds
a.
Fam. Code § 1611:
 Premarital Agreements should be in writing and signed by both parties . . . they are enforceable without consideration.

b.
Fretias v. Frietas: the husband orally promised the wife that he would make her the beneficiary of his life insurance policy if she married him.  He then did so, but later he changed the policy and made his children from a previous marriage the beneficiaries.  Held: when an oral promise has been executed, the Statute of Frauds cannot be used as a defense to enforcement.  

i.
The Freitas Doctrine: oral executed Premarital Agreements are okay (they are an exception to the Statute of Frauds).

c.
Hall v. Hall: the husband wanted the wife to give up her job, apply for Social Security, and give him $10,000.00 so that they could “start out right.”  In exchange, because she did not have a house, he promised her that she could live in his house the rest of her life.  They saw a lawyer, because he wanted her to have his home, but he died before the papers were signed.  The wife wanted the house, and his sons fought her for it because they said that it was not an oral executed promise (under Freitas) because the husband never got around to signing the papers.  Held: the wife relied on the Agreement, detrimental reliance; she irretrievably changed her position in reliance on his action, so promissory estoppel prevents non-enforcement.

7.
The Premarital Agreement Act—did this Act change the common law, or did it merely codify it?



a.
Fam. Code § 1503
 effective January 1, 1986.

i.
The statute is not retroactive.  Oral executed Premarital Agreements before January 1, 1986 are effective.  Therefore, if the Agreement was made before this date, then the Freitas Doctrine applies.
(A).
So, even though the Cal. Fam. Code requires a premarital agreement to be in writing, if the agreement was made before January 1, 1986, an oral agreement may be valid and Freitas applies.
(B).
The Hall case was in 1986 (after the enactment of Fam. Code § 1503, which established that oral executed agreements prior to 1986 were effective and those after had to satisfy Freitas), the wife used promissory estoppel and argued that the marriage itself signified substantial performance on the oral contract, and thus the contract was an oral executed contract.  Therefore, promissory estoppel might be a remedy not based on the agreement itself]



b.
Did the Premarital Agreement Act change the common law factors?

i.
Can you waive spousal support under the Act (you cannot under the common law factors)?

(A).
Spousal support: Fam. Code § 1612
— whether or not you can waive spousal support depends on public policy.  See Fam. Code § 1612(7).

(B).
The Uniform Premarital Agreement Act contains a provision that allows the modification or elimination of spousal support.

(C).
California (the first state to adopt the Act) eliminated this provision in Cal. Fam. Code § 1612, so it can be inferred that California intended to keep the Dawley Rule that you cannot limit or eliminate spousal support until the Pendelton v. Firemen Case (prior to Pendelton, modification of spousal support is against public policy and is not a proper subject matter for premarital agreements).  
iii.
In Pendelton, California Supreme Court Justice Vogel changed the California public policy and said that yes, you can waive or limit your right to spousal support.  The case is currently on review to the California Supreme Court.

8.
Enforcing Premarital Agreements: Fam. Code § 1615:
 applies to Agreements executed after January 1, 1986, for Agreements executed prior to that time, the Dawley Rules still apply (so a challenger would have to argue that the Agreement promotes divorce).  So, for Agreements executed prior to January 1, 1986, you can look to what will happen at dissolution to see if the Agreement encourages divorce and argue the public policy against encouraging divorce.

a.
Premarital Agreements executed after January 1, 1986 are not enforceable if the party against whom enforcement is sought:





i.
Did not execute the Agreement voluntarily; OR




ii.
The Agreement was unconscionable
 when entered into (Fam. Code §

1615(a)(2)) AND before execution of the Agreement, the spouse was not provided with fair and reasonable disclosure of the property or financial obligations of the party, etc..




b.
The burden of proof lies with the party challenging the Agreement.

c.
Even if an Agreement was unconscionable at execution, it will be enforceable as long as there was adequate disclosure.  The party challenging the Agreement must show both unconscionability and inadequate disclosure.

d.
California law has been criticized because it only looks at fairness at the time of execution, and does not look at fairness at the time of dissolution.

e.
Independent counsel is something courts look at in determining the unconsionability factor.  The issue is on review to the California Supreme Court in the Barry Bonds case, but it is unlikely that the Court will hold that independent counsel is a requirement.

III.
Marital Agreements and Transmutation: opting-out of the Community Property scheme during marriage.  

A.
Transmutation: changing property’s character by agreement during marriage.  There are two sets of law in this area:



1.
Transmutations prior to January 1, 1985

a.
Estate of Rapheal: when the husband died, the husband’s brother appealed the court’s decision declaring all the husband’s property Community Property.  If the property was Separate Property, then the brother gets a share (1/2 if he is the only heir) and the wife gets 1/2.  If the property was Community Property, then the wife gets all the property and the brother gets nothing.  The characterization of the property determines the outcome.  The court held that the property was transmuted during marriage per an oral agreement between husband and wife, and admitted the wife’s testimony (that each year, at tax time, he told her that their property was one half hers, because at the time, splitting income put you in a lower tax bracket and he needed her signature on the returns) and the couple’s tax returns.  The oral agreement was corroborated by the documentary tax return evidence.  The transmutation was fully performed (there was nothing left to be done) when the agreement was made; at that time, all of the property was transmuted.

i.
Because transmutation seems to occur when the agreement to transmute is made, you do not have to have corroboration evidence for an oral transmutation agreement.  Therefore, the tax returns weren’t even needed to show transmutation.

ii.
Transmutation can cover all property, like in Rapheal.


iii.
The transmutation in Rapheal looks more like a gift than an agreement, 

because there was no consideration—it looks like the gift was complete when he told her that it was “theirs’”—a gift to himself and his wife—all she had to give in return was assent, and she did.

b.
Transmutation Agreements can be oral and informal in character.  You do not need corroboration for there to be an executed oral agreement, the transmutation happens when the Agreement is executed, so corroborating evidence is unnecessary.

c.
Proving transmutation at divorce: Marriage of Jafeman: the wife argued that the property was transmuted because the husband always referred to the residence as “ours.”  The title was in the husband’s name (making it look like Separate Property); the wife managed the property (making it look like Community Property); the wife believed that it was Community Property.  Held: undisclosed beliefs do not control the character of the property, the spouse’s intent (who is relinquishing property) to relinquish the interest controls, which may be implied from conduct, so there was no agreement to transmute.  Husband must intend to relinquish the interest, which can be shown by oral evidence or implied from conduct.  There  must be clear and convincing evidence of intent.

i.
Improvements are generally considered gifts.

d.
Proving transmutation at death: Estate of Nelson: husband referred to the property as “our property” and expressed a desire to provide for his wife.  Wife managed the property and they had joint tax returns.  The court held husband intended to transmute the property into Community Property.
i.
Can we reconcile Jaefman with Nelson?  

(A).
In Jaefman, the parties divorced, whereas in Nelson, the parties did not divorce (the husband died).

(B).
In Nelson, the husband is dead and therefore not available to testify as to his intentions.  So, there’s no contradictory evidence.

(C).
In Nelson, it was an apartment building (a business) and therefore it’s less likely to be called “ours” if it was not really both of theirs.

(D).
In Jaefman, the wife had her own Separate home.
e.
Transmutation is more difficult to prove in divorce (Jafeman) than in death (Nelson).
f.
Summary of transmutation prior to January 1, 1985:
i.
Oral or implied agreements transmutation of property are permitted.

ii.
Transmutation occurs when the agreement is made.

iii.
Transmutation can cover ALL property.

iv.
Transmutations are very informal.

v.
It’s more difficult to prove transmutation in divorce than in death.

vi.
Intent of spouse relinquishing the interest controls.

vii.
Transmutation usually changes Separate Property into Community Property.  But, they can work different ways.


2.
The Statute of Frauds Requirement imposed as of January 1, 1985 (Fam. Code § 850–853).

a.
Fam. Code § 852(a)
: transmutation of real or personal property is not valid unless it is in writing (Statute of Frauds) AND is an express declaration of the spouse whose property is to be adversely effected.

i.
Fam. Code § 852(c): the gifts exception.  Gifts of clothing, jewelry, or other tangible personal items used solely or principally by the spouse to whom the gift was made are excluded from the writing requirement of Fam. Code § 852.   A gift is a tangible item of a personal nature.  The court does not really worry about these items, usually only concerns itself with more substantial gifts.

(A).
Example: husband gives his wife a car, he puts her name on the plates and says, “here, its yours.”  Wife would argue that it was a gift and that it was of a personal nature (it was pink, her name was on the plates, etc.).

ii.
Fam. Code § 852(d): does not effect property that is commingled or otherwise combined.  Commingling deals with money in bank accounts.

iii.
Fam. Code § 852(e): does not effect transmutations before January 1, 1985; if made before that date, then the old law applies.

iv.
Fam. Code § 853 the effect of a will: a statement in a will regarding the character of property as evidence of transmutation is not admissible as evidence of transmutation at dissolution proceedings because they are commenced before the death of the person who made the will and a will is not valid until the person who executed it dies.




b.
Express declaration.  

i.
Estate of MacDonald: the wife learned that she had terminal cancer.  She signed consent forms indicating that she intended to give her Community Property interests in the pensions funds and transmute her share to her husband (he received the funds while they were married and put them in a trust fund for his kids).  After the wife dies, the court had the first opportunity to interpret Fam. Code § 852(a).  An express declaration is required to find transmutation.  The court said that the consent forms were insufficient to satisfy the express declaration requirement because it did not contain express language indicating that the character of the property would change.  The writing controls; no extrinsic evidence is allowed.

ii.
In order to have an express declaration,
 the person transmuting must: 

(A).
Know that they are transmuting or giving up their interest in the property.

(B).
They do not actually have to include the words “transmutation,” “Community Property,” or “Separate Property.”

iii.
The purpose of the express declaration requirement is to overrule the allowance of informal transmutation agreements.

iv.
Transmuting Separate Property to Community Property is less of a problem than transmuting Community Property into Separate Property because in transmuting Separate to Community Property, usually title is changed (on the document itself) indicating the transmutation (like with a joint tenancy).  But, if it’s a transmutation from Community to Separate Property, the title or writing might not represent the transmutation.  Therefore, an express declaration is required. 
v.
Title in one spouse's name alone is not enough for an express declaration (because there is nothing in the language to express intent).  

vi.
The 1990 Weaver Case: held that transmutations prior to 1985 must be shown by clear and convincing evidence.

vii.
Examples: 

(A).
If when buying a house, the husband asks the seller to put the house in his wife's name alone, it seems like he intended to transmute because he took all the actions himself, but, MacDonald requires an express declaration, so if the sale was after January 1, 1985, then there would be no valid transmutation.  If the sale was prior to 1985, then it would be much more likely that there would be a transmutation because there was clear and convincing evidence that he so intended.

(B).
If the husband included the language "as her Separate Property," then this is one way to make an express declaration; and it would probably be a valid transmutation under both tests. 

IV.
Title Presumptions


A.
Reasons for Presumptions:

1.
Probability.  For example, because the sun rises every day, the probability is that the sun rose on the day in question.


2.
Access to evidence: who should show that the payment was made?  The debtor is in the best 

position to show that it has been paid.  The presumption is no payment was made and the burden is on debtor because he has access to the evidence of whether he paid it or not.
3.
Policy.  For example, in paternity suits, the paternity of the married man is presumed if the child is born during the marriage.  Policy reasons: we don’t want it presumed that kids are illegitimate.
B.
General Community Property Presumption for Untitled Property or Property Titled in one Spouse’s name: 

1.
Presumption: property acquired or possessed during marriage is Community Property.  

a.
This is a rebuttal presumption, the burden of proof rests on the Separate Property proponent.

b.
If the presumption cannot be rebutted, the presumption becomes conclusive, as it did in Lynam.   



2.
Cases

a.
Lynam v. Vorweck represents the general presumption of Community Property.  The husband and the wife had money in the bank; they wrote a note that said each of them could withdraw it.  The wife’s first claim was that the account was held in joint tenancy (joint tenancy is not easy to create, it requires the four unities).  If it was joint tenancy, the wife would have received all of it when the husband died.  The wife’s alternate claim was that the account was Community Property.  In 1910, this would have given her one half of the account because he died without a will.  

i.
All that is sufficient to raise the presumption is possession at the end of the marriage.  The money was possessed during marriage and it was a long marriage and this raises the presumption that it was Community Property.
ii.
Presumptions are not evidence in themselves, some facts must be proven to raise the presumption (here, the facts are possession).  It’s more probable than not that after this long marriage the money is Community Property.
iii.
But, this is a rebuttable presumption.  The Separate Property proponent has the burden of proving it’s Separate Property.  If it can’t be rebutted, the presumption is conclusive.
b.
Fidelity and Casualty Co. v. Mahoney: Husband bought life insurance and then died in a plane crash.  Husband named his son the beneficiary; wife is claiming she should get the money because it was paid for with Community Property money.  Son claims it was bought with Separate Property funds.  The policy was for $5000.00; it was bought for $1.00.  Just because a bank account is in one spouse’s name does not mean that the money in the bank is Separate Property; the account was in the husband’s name only.  The court said that the wife had to prove that the insurance was paid for with Community Property money; the court said wife must show there was no money in the account, i.e. no Separate money, until husband deposited his paycheck, which is Community Property.  The court said that the burden of proof rests on the Community Property proponent [does this contradict Lyman?].  Wife failed to prove this and therefore the court held it was Separate Property.  
i.
Instead of arguing that it was acquired with Community funds, the wife should have argued policy, in that it was acquired during marriage and that raised the presumption that it’s an “acquisition during marriage.”  To rebut, the son would have to show that it was traceable to Community funds.



3.
Summary:

a.
Presumption: property possessed or acquired during marriage is Community Property.




b.
“Possessed” is usually used after a long marriage (e.g., in Lyman, it was based on 

possession after a long marriage).

c.
“Acquired” is usually used if the marriage was short and the facts are less difficult to ascertain.

d.
Once you prove that something was possessed or acquired during marriage, the burden shifts to the Separate Property proponent who must trace it to Separate Property funds to rebut.  Policy reason for this shift in burden: to protect spouse after a long marriage.
e.
The General Community Property presumption is rebuttable by:

i.
Tracing (if you can trace to Separate Property, it is then all Separate Property or part Separate and part Community Property);


ii.
Husband’s intent; or


iii.
An agreement to transmute.


C.
Community Property Presumption is Rebuttable by Tracing

1.
For example: when the husband raises the Community Property presumption, the wife has to show that it can be traced back to Separate Property funds (e.g., before marriage, one spouse put their earnings from before the marriage into an account and then bought a painting with money from that account—this would rebut the presumption, so the painting would be Separate Property).

2.
Tracing and apportionment together.  Example: if the couple bought a painting with $4000.00 Separate Property and $6000.00 Community Property; assuming the painting is still worth $10,000.00 at divorce, then the Separate Property spouse could trace back to her $4000.000 so she would get that back and the Community would spilt the $6000.00 (she gets $3000.00 and he gets $3000.00—this is apportionment).



3.
The value of property is determined at the time of the trial.



4.
Pro rate apportionment: where property is apportioned in shares if the value of it has

increased since the time of purchase (i.e., in the above example, if the painting increased in value, the wife would get 7/10 of the painting’s value at divorce and the husband would get 3/10 of the painting’s value at divorce).


D.
The Married Woman’s Special Presumption: Fam. Code § 803



1.
Applicable to:




a.
Who: women only,




b.
When: property acquired prior to January 1, 1975.





i.
Prior to 1975, the husband was deemed to have management and control.

c.
What: all property, real or personal and the interest therein and encumbrances thereon,




d.
How: established by written instrument,





i.
A deed, title, or writing in the wife’s name triggers this presumption.




e.
Presumption: it is the wife’s Separate Property.  This is the only Separate Property
 

presumption in California law.




f.
The Separate Property presumption is not rebuttable by tracing.

3.
Holmes v. Holmes: the title, by instrument in writing, vested in the wife, so it was presumed her Separate Property.  Because the title, deed, etc. was in the wife’s name, it was presumed to be her Separate Property; this sets up a presumption rebuttable by tracing.  The husband argued that it could be traced back to Separate Property money, but the court said that tracing is insufficient to rebut the Separate Property presumption.  The court said that by putting it in her name, he intended it to be her Separate Property.  The court based this on the fact that husband was in control of all Community Property prior to January 1, 1975.  And, because he was in control, he must have intended it to be her Separate Property.  So, if the husband puts it in the wife’s name, it’s presumed to be her Separate Property and it’s not rebuttable by tracing; husband’s intent controls because the husband controlled the property prior to 1975, so the court said that if the husband was in control, and he put the property in her name, then it is Separate Property.

i.
Because the presumption is not rebuttable by tracing, all the husband can do is try to prove his intent.

4.
Lowinsky v. Lowinsky: the deed was in the wife’s name (she bought it while he was in China and put it in her own name) and it was purchased with Community Property.  He made the payments with Community Property funds.  At divorce, she claimed that it was Community Property.  Held: without the husband’s knowledge, he did not agree, so it is Community Property because the husband did not intend.  The evidence the husband admitted of his intent rebutted the 803 presumption that it was her Separate Property, thus it was Community Property.

a.
It is not necessary to show an agreement to rebut the presumption; the husband’s intent controls.

b.
Lowinsky was in 1954; the rule applies to property acquired before 1975.  If Lowinsky had happened on or after January 1, 1985, then the presumption would be the general Community Property presumption that applies to property held in one spouse’s name.  The presumption would be rebuttable by the Separate Property proponent (here, the wife) tracing to Separate Property funds (but she cannot do that here because it was paid for with Community funds) or by showing that the husband intended to give it to her (but having title in her name alone is not enough) or by showing an agreement to transmute (but did not have an agreement) therefore, she would be unable to carry the burden and the property would be Community Property.  There would have to be an express declaration in writing showing husband’s intent to transmute (because title in one spouse’s name is not enough to show intent).
E.
Joint Tenancies: a clash of estates: joint tenancy against Community Property (when the title to the property is in joint tenancy.)


1.
Comparison:




a.
During marriage:

i.
Joint tenancy:






(A).
Separate Property; each spouse holds one half interest.






(B).
During marriage (management and control) it can be unilaterally

transferred: if one party transfers his or her interest, then it converts the joint tenancy into a tenancy in common.





ii.
Community Property:

(A).
Property acquired during marriage is presumed Community Property.
(B).
Real property: cannot be unilaterally transferred or conveyed without joinder of the other spouse.






(C).
Personal property gifts require each spouse’s written consent.






(D).
To rebut:







(1).
Trace to Separate Property funds; 







(2).
The burden of proof is on the Separate Property proponent;







(3).
Applied to untitled property or property titled in one 

spouse’s name.




b.
At death:




i.
Joint tenancy:






(A).
Right of survivorship: surviving spouse takes all.




ii.
Community Property:






(A).
Intestate: surviving spouse takes all.






(B).
Testate: each spouse can will one half of the Community 

Property.




c.
At divorce:





i.
Joint tenancy:






(A).
Each spouse takes a one half interest.





ii.
Community Property:






(A).
Each spouse takes one half interest (unequal division prior to 1970).




d.
Creditors:





i.
Joint tenancy:

(A).
The non-debtor spouse’s share is immune from creditors during the marriage, and is completely immune at death.  In other words, the non-debtor spouse’s share is immune during marriage, but the debtor spouse’s share can be reached by creditors.  At death of debtor spouse, non-debtor spouse takes all and all the property is immune from creditors.
(B).
Tax disadvantage: no stepped-up basis at death. 




ii.
Community Property:

(A).
Creditors can reach all Community Property to satisfy debts incurred during the marriage (but generally cannot reach Separate Property).






(B).
Tax advantage: stepped-up basis at death.

e.
Most married people think that joint tenancy and Community Property are the same thing.

2.
Joint Tenancy Presumption: once a couple puts property into joint tenancy, it signifies that they want to be joint tenants (Separate Property), the presumption with joint tenancies is joint tenancy—once you have a deed in joint tenancy, forget the married woman and the Community Property presumptions.

a.
Presumption: joint tenancy (Separate Property).  A joint tenancy deed, title, etc. rebuts the presumption of Community Property.  The presumption is that the property is as described in the document.



b.
Rebuttable by: the burden is on the party who seeks to rebut the joint tenancy 

presumption.

c.
To rebut: show another agreement (either oral, written, or implied).  Tracing alone is insufficient to rebut.
d.
The statutory presumption that property acquired after marriage is Community Property is successfully rebutted by evidence that the property was taken in joint tenancy.




e.
The fact that a deed was taken in joint tenancy establishes a prima facie case that the 

property was held in joint tenancy.

f.
Conveyance to a husband and wife in joint tenancy does not necessarily preclude the idea that it is held in Community Property.  The couple may convert Separate Property into Community Property by an agreement between themselves.  To rebut the deed, you have to have an agreement.  Once you have an agreement, you can only rebut it with another agreement

g.
Purchase of property bought with Community funds (tracing) is not enough to rebut—one party’s intention is not enough—must have both parties’ intention.

h.
A joint tenancy deed indicates written proof of both parties’ intentions.

i.
The presumption is easy to manipulate when the agreement is oral or implied.

3.
Cases.  Bowman and Schindler both involved joint tenancy deeds, both combined funds; in both cases, the court gave the property to the wife (with Community Property, at death it all goes to the wife if the dead spouse died intestate; with joint tenancy, at death, the surviving spouse takes all).

a.
Schindler v. Schindler: Separate and Community funds were used to buy the house; the deed said joint tenancy.  Thus, the presumption is joint tenancy.  The wife argued that it was Community Property, but all she could show was that she thought it was Community Property, she presented no evidence to show mutual intent, so the presumption was not rebutted, so the house was joint tenancy and was split 50/50 at divorce.

b.
Bowman: Separate and Community funds were used to buy the house; the deed said joint tenancy.  The wife claimed that the house was Community Property because the husband had said that it was “ours,” so the presumption was rebutted and the house was Community Property.  The court said that it was distinguishable from Schindler because both parities intended to hold it as Community Property.
c.
Why the distinction between Bowman and Schindler?  Bowman involved extreme cruelty alleged by the wife; she had three kids and it involved the family home.  In Schindler, the couple just could not get along.



4.
Married couples use joint tenancy deeds because:




a.
They are recommended by escrow and real estate agents.




b.
People really do not know the difference.

5.
Civil Code § 164 enacted in 1965 recodified as § 5110: when a single family residence is acquired during marriage as joint tenancy, for purposes of division at divorce or separation only (not death like the joint tenancy Community Property presumption, which does apply to death too) the presumption is: the family residence is the Community Property of the husband and the wife.  Therefore: a single-family residence held in joint tenancy is presumed Community Property.  The legislature changed the presumption at divorce.

6.
But, in 1970, no fault divorce became the rule—mandatory and equal division of Community Property.

7.
Marriage of Lucas 

a.
Facts: single family residence at issue; joint tenancy deed; purchased with both Separate and Community money.

b.
Trial court: said apportion the interests according to who paid what; the house would be 25% Community Property and 75% Separate Property.  

c.
On appeal, there were three appeal court cases on the issue, so the court had three choices:

i.
Bjornstat: reimbursement of the down payment (here the down payment was made with Separate Property funds).

ii.
Aufmuth: apportionment: split it up and give the Community a share and the Separate Property proponent a share (this is the approach the trial court adopted).

iii.
Trantafello: the residence is Community Property in the absence of an agreement or understanding of the parties to the contrary; it is a gift to the Community; without an agreement, it is Community Property.

d.
The Supreme Court adopted the Trantafello approach—the Separate Property money is a gift to the Community, absent an agreement.  The court took the deed presumption and said that a single-family residence held in joint tenancy is presumed Community Property.  The only way to rebut this presumption is with an oral, written, or implied agreement to the contrary, i.e. an agreement to have a Separate Property share.

e.
Lucas is bad for the economically superior spouse or the spouse who invested Separate Property in the Community.  Lucas benefits the Community.  

f.
Lucas three-step analysis:

i.
Step One: what is the character of the property?  

(A).
If it is a joint tenancy single-family residence, then it is presumed Community Property.

(B).
If the spouse can show that they agreed she would have a Separate Property interest, to apportion, to a proportional share, to a Separate Property interest, this leads ultimately to the property being characterized as part Community Property and part Separate Property.

ii.
Step Two: Rebut by an oral, written, or implied agreement.  Is there an agreement to apportion or give the spouse a share?

(A).
A Separate Property share?


(B).
To apportion?


(C).
A proportional share?


(D).
A Separate Property interest (Separate Property funds/purchase 

price)? 
(F).
If yes, there is such an agreement, then the “single family residence in joint tenancy presumption” is rebutted and it is no longer Community Property.  

(E).
To reimbursement?  If there is an oral, written or implied agreement for reimbursement, then the spouse is reimbursed for the Separate Property contribution.

iii.
Step Three: if there is no agreement, then it is Community Property, split half-and-half, and the Separate Property funds contributed are considered a gift to the Community.

iv.
Under Lucas, there are three possibilities in every case:


(A).
No agreement, so its Community Property.


(B).
Separate Property agreement and therefore apportionment; or


(C).
Reimbursement agreement.
(D).
You can’t have both an agreement to apportion and reimbursement.



g.
Agreement for reimbursement: if there was an agreement for reimbursement, then:

i.
The spouse that invested the Separate Property money gets the money back; and





ii.
Any appreciation in the value of the house is split half-and-half.

8.
1984 Family Code § 4800.1
 all property held in joint tenancy is presumed Community Property.
  4800.1 is effective January 1, 1984. 



a.
Only applies at divorce.




b.
Rebuttable by:





i.
A statement in a deed or other documentary evidence of title; or





ii.
A written agreement for Separate Property (the written agreement cannot 

just be a Community Property deed).

(A).
This is a change from Lucas because it specifies proof for rebuttal by requiring writing only (no more oral or implied agreements).

c.
4800.1 is the characterization step as in Lucas; it makes it more difficult to rebut the presumption than under Lucas.

d.
4800.1 prefers the Community Property contributor. 
9.
1984 Family Code § 4800.2
 (effective January 1, 1984): in a division of all Community Property under this part (the character of the property must be all Community Property, not just part, for 4800.2 to apply—if it is only part Community Property, then 4800.2 does not apply):

a.
Right to reimbursement established by tracing to Separate Property contribution absent written waiver.  There is a right to reimbursement of contributions to the extent a party traces the contributions to a Separate Property source.

i.
There is no right to reimbursement of Community Property funds.

b.
Appreciated property: reimbursement is without any proportional share in the appreciation—spouses only get what they put in—the Community receives the appreciation; so it is split fifty-fifty.  The Separate Property contributor takes first; the Separate Property contributor is paid back first and the Community gets what’s left over, if any.
c.
4800.2 prefers the Separate Property contributor.

d.
Prior to January 1, 1984, the analysis was strictly Lucas (Separate Property contributions to the Community were considered gifts unless there was a reimbursement agreement).  4800.2 reversed Lucas.  Under § 4800.2, these contributions are characterized as Community Property, therefore there is only a right to reimbursement if it can be traced to Separate Property. 



10.
In 1987, the legislature changed 4800.1 to apply to all joint titles, not just joint tenancies.

11.
In 1985, Buol held § 4800.1 not retroactive.  In 1987, legislature held 4800.1 was retroactive and all joint titles, not just joint tenancy.  In 1992, the legislature declined to make § 4800.1 retroactive.  In 1992, Hilke held 4800.1 retroactive.  In 1995, Heikes held § 4800.1 retroactive unless it deprives a spouse of vested rights and § 4800.2 was not retroactive.

12.
Hilke held that § 4800.1 is retroactive; Heikes affirmed.  The legislature intended § 4800.1 to be retroactive, therefore:




a.
4800.1 applies to proceedings starting on or after January 1, 1984, and




b.
Initially also applied to those proceedings that were not yet final by January 1, 1984;

 



but this was later held unconstitutional in Bouquet.

13.
In 1984, legislature held 4800.2 retroactive.  In 1986, Fabian held not retroactive (because it was unconstitutional to apply it retroactively).  In 1987, legislature held retroactive.  In 1992, legislature held not retroactive.  In 1994, legislature held retroactive.  In 1994, Heikes held 4800.2 retroactive.  In 1995, Heikes held 4800.2 not retroactive, therefore, § 4800.2 is not retroactive.


F.
Retroactivity



1.
General Rule: statutes are prospective.  Retroactive application is unusual.



2.
Marriage of Buol: 
a.
Facts: the couple was married from 1943–1977, they had an agreement stipulating that their earnings were Separate Property.  In 1963, they bought a single-family residence in joint tenancy with the Separate Property earnings.  So, if after January 1, 1984, § 4800.1 applies and therefore, to rebut Community Property presumption there must be a writing.  The house’s value appreciated $150,000.00 by the time the marriage ended.  They had an agreement that wife’s earnings were Separate Property.  Without such an agreement, putting wife’s earnings into a Separate account under her name only would not transmute this Community Property into Separate Property.  But, there was not an agreement with respect to the house.  So, if the house is a joint tenancy, it’s split 50/50.  If it’s her Separate Property, it’s all hers.
b.
Held: the trial court held that it was all the wife’s property.  Had § 4800.1 applied, the Separate Property proponent would have had to rebut the presumption.  But, the court held that, to apply it retroactively would deprive the wife of a vested right and deprive her of due process.  It is unfair to take away a right and just give it to someone else.

i.
The unfair surprise test: the law surprises people when they have relied on the state of the law one way, and then it changes (i.e., when a new law is applied retroactively).  When the wife in Buol bought the house, all that was required by law was an oral agreement.  When they went to trial, all that the law required was an oral agreement.  Therefore, the writing requirement in the law was a change that provided an unfair surprise because she did not know that she would need it until January 1, 1984 (all the reliance factors favor her).

ii.
Will a statute like this ever be retroactively applied?  Is there any interest significant enough to allow retroactive application?  Yes:


(A).
Uniformity;


(B).
Equitable distribution; 

(C).
Injustice; and
(D).
Significant state interest (Bouquet)—if the state is exercising its police power, i.e., if reasonably necessary to protect the health, safety, morals, and general welfare of the people.

(E).
It’s retroactive unless it deprives someone of a vested right.
c.
After Buol, 4800.1 is effective as of January 1, 1984.  So, joint tenancy is presumed Community Property. 
i.
Rebut by oral, written, or implied agreement if property is acquired before January 1, 1984.  Lucas.
ii.
Rebut by writing if acquired after January 1, 1984.
(A).
Unless the writing requirement deprives someone of a vested right because of the unfair surprise.
d.
After 1984, if you wanted to make sure property was Community Property, you should take title in joint tenancy because the presumption is harder to rebut.  To remedy this, the legislature amended § 4800.1 on January 1, 1987 to apply to property held as Community Property also.  It’s all presumed to be Community Property, rebuttable by a writing.  
3.
Bouquet
a.
Facts: upon separation, the husband’s earnings are Community Property and the wife’s earnings are Separate Property.  The law changed this to say that after separation, both spouses’ earnings are Separate Property—the change applied retroactively to all earnings during separation.  The wife fought this because she thought she would get half her husband’s earnings for the separation period.

b.
Injustice: it seems unjust to men to make their earnings during the separation period Community Property but not the wives’.




c.
Uniformity: both spouses should be treated the same.




d.
Held: uniformity and injustice dictated that the retroactivity had a significant state

interest (even though the wife relied).  The court also held that applying the statute to proceedings that were not yet final by January 1, 1984 was unconstitutional.

i.
But what about applying it to proceedings commenced on or after January 1, 1984?  For example, would it be unfair surprise to apply it retroactively to:

(A).
Acquisitions?  As of January 1, 1984, when you go to acquire property, you know you are now required to have an agreement if you want to have a Separate Property interest.  It is okay because you have notice of what is required.






(B).
Agreements?  Okay because you have notice.






(C).
Transactions?  Okay because you have notice.






(D).
Marriages?  Looks like it might be unfair because its similar to the

“proceedings commenced.”  But, probably no, because you have notice.

4.
If you take a deed in Community Property, then the presumption is Community Property.  If you take a deed in a certain way, then that way is the presumption.  A deed represents an agreement that you want to hold the property in a specific way.  Therefore, you cannot rebut this by tracing.  You can however, rebut by writing—remember, since 1987, 4800.1 applies to all joint titles (if it did not, then you could rebut the presumption with the deed held in Community Property with an oral, written, or implied agreement—but because § 4800.1 applies to all joint titles, you must have a writing to rebut). 

5.
Example: in 1984, if you wanted to make sure that property was Community Property, you should take the title in joint tenancy because the presumption is harder to rebut (the legislature made mistakes, it was so intent on joint tenancies, it did not realize that if you put a deed in Community Property, you can rebut it easier than joint tenancy to make it become Separate Property or part Separate and part Community Property).

a.
The legislature realized this mistake in 1987 and passed § 4800.1, which applies to all joint titles—all property acquired by spouses in joint title form (joint tenants, tenants in common, tenancy by the entirety, and Community Property) is presumed Community Property.  The presumption can be rebutted by writing as of January 1, 1987.



6.
Marriage of Fabian
a.
Facts: the couple was married in 1972; bought a motel in 1973; the husband used $275,000.00 of his Separate Property funds to improve the property in 1980; they separated in 1979.  Title held as Community Property.  The presumption is Community Property (no agreement for Separate Property).  If the husband wanted to argue for reimbursement, pursuant to Lucas, he had to show an agreement.  4800.2 went into effect while the case was on appeal.  The wife argued against the application of 4800.2 because they acquired the property prior to 1984 and the husband’s contribution was a gift to the Community, so she should have the right to one half (if 4800.2 applied, she would be deprived of this right).

b.
Held: it would be unconstitutional to apply 4800.2 to pre-enactment transactions, so the improvement was considered a gift to the Community (because it was made prior to the 1984 enactment of 4800.2), and the motel was split fifty-fifty.  All other courts of appeal held the same way until the Heikes case.

c.
To preserve her interest, Mrs. Fabian could have either: obtained a writing saying that it was a gift to the Community or obtain an express declaration wherein her husband gives up his Separate Property interest or his right to reimbursement (a waiver of the right to reimbursement).
 



7.
Marriage of Heikes:

a.
Facts: in 1976, the couple married, took two pieces of his Separate Property, a single-family residence, and an unimproved parcel of land, and put them in joint tenancy.

b.
Held: the husband would not be deprived of any vested rights if 4800.1 applied, he did not have an agreement to keep it Separate, and did not rely on the law, therefore there is no problem in applying 4800.1 retroactively—so the court characterized the property as Community.  Husband argued that he should get reimbursement because the wife could have obtained a waiver of his right to reimbursement and she failed to do so; she was on notice that she would have to get a waiver when the statute was enacted (in Fabian, the wife had no notice).  The husband did not get reimbursement because the court held that the wife had a vested property right so it would be unfair to her to have to reimburse him.  The court also said that any attempt by the wife to seek such a waiver would have likely been unsuccessful in the middle of the marriage.  Even though the wife was on notice, due process concerns were implicated because she did not have a meaningful opportunity to comply with the statute; this is why the court did not apply it retroactively.

i.
The wife obtained the vested right when the property was acquired.  So 

4800.2’s application starts when the acquisition is on January 1, 1984 or after.  Before 1984, the Lucas right of reimbursement applies requiring an oral, written, or implied agreement.

ii.
4800.2 requires reimbursement for Separate Property contributions limited by the Due Process Clause to property acquired on or after 1984 (Heickes placed this limitation on 4800.2).  Therefore, if the date of acquisition was prior to 1984, then 4800.2 does not apply.

iii.
Professor Blumberg argues that the determinative date should be that of the relevant transaction (i.e., should be the date when the Separate Property contribution was made, not the date on which the property was acquired).

iv.
The issue of which date to use is still undecided.  For uniformity, courts will likely go with the acquisition date.



8.
After Heickes the presumption is going to be Community Property down the line.

a.
With respect to the other part of 4800.1, the writing requirement to rebut the presumption, Heickes preserved from Buol the idea that allowed rebuttal if an application of the writing requirement would deprive a vested right.

9.
As of January 1, 1985, pursuant to McDonald, § 852 requires an express declaration—that the person giving up their rights knows that they are giving up their rights. 

10.
Pro Rata Apportionment means that the spouse that made the Separate Property contribution gets more at dissolution because they get they get back their contribution (providing that they can trace to Separate Property funds) and they also get one half of the Community Property.  The other spouse only gets their half of the Community Property.
 

G.
Effects at Death
1.
Section 4800.1 only applies at divorce, not at death, therefore, in order for it to apply, you have to make two assumptions:




a.
That it is a dissolution case; and




b.
That 4800.1 will be applied retroactively.

2.
Marriage of Hilke

a.
Facts: the couple was married in 1955, they bought a single family residence, held as husband and wife as joint tenants in 1969 with Community Property money and no agreement.  They filed for dissolution in 1989; it was granted, with the property issues and support to be settled later (this is called a bifurcated proceeding).  The wife dies after the dissolution was granted and before the property and support were settled; she left a will leaving the property to her kids.  If the court deemed it Community Property, then the husband gets his half the property; if the court deems it a joint tenancy, the husband gets it all.  But 4800.1 does not apply in death cases, it only applies at divorce (if this was a death case and § 4800.1 applied, then it would be Community Property unless it could be rebutted by an agreement in writing—so, he could not rebut it, so it would be Community Property, so her kids will get one half through her will—if it did not apply, Lucas would apply).  The issues was whether it was a death case, or a dissolution case; the court treated it as a dissolution case because there was a dissolution where the court obtained jurisdiction over the property.  The court said that § 4800.1 was retroactive here because there was no unfair surprise because they were separating the property, and there was no vested right involved.  When a spouse dies, the surviving spouse gets a right of survivorship; if there is a dissolution proceeding before the spouse dies, there is no vested right in being the surviving tenant.  In effect, the divorce severed the joint tenancy and turned it into a tenancy in common.  Held: there was no right of survivorship because it was converted into a tenancy in common and therefore the husband gets half and the wife’s kids get half.

3.
When death occurs, the jurisdiction regarding the dissolution evaporates—there is no more dissolution action—the proceeding is abated and then the joint tenancy law applies (joint tenancy is a joint tenancy; rebut by an oral, written, or implied agreement).

a.
Once a petition for dissolution is filed, you have to have the consent of the other party, or the court cannot do anything.

b.
Bottom line: there are two different laws—the application of which depends on whether you have a death case or a dissolution case.  

i.
Policy: the reason for the two different rules is because the Joint Tenancy Presumption matches peoples intentions (“till death do us part . . .”).

c.
If Hilke happened in 1985, then the January 1, 1985 transmutation statue would apply, which requires a written agreement and § 4800.1 would not apply because it only applies at divorce.


H.
Commingling and Family Expenses Presumption



a.
The Family Expense Presumption: 

1.
The presumption is that:

a.
Available Community Property funds (in an account) are deemed to have been used to pay family expenses.

b.
Separate Property funds are deemed used only when Community funds are exhausted.

c.
When Separate Property funds are used to pay family expenses, the Separate Property estate has no right to reimbursement UNLESS the parties have made an agreement otherwise.

d.
Therefore, Separate Property funds used to pay family expenses are deemed a gift to the Community absent any agreement to the contrary.




2.
See v. See explained the policy behind the Family Expenses Presumption: 

a.
Spouses have a mutual obligation to support the Community—this obligation is something they both assume at marriage.

b.
The wife had no right to reimbursement.  In See, the case occurred in 1966, when the husband still had management and control of the Community Property.  So the husband would know, he had the burden of record-keeping.  He not only had the knowledge, but he also had the power to decide if he should use Community or Separate funds.  Once he exercised his power to use Separate Property funds, then it is considered a gift to the Community (the property is transmuted).

i.
In 1975, the husband and wife had equal management an control, so the rationale for the Separate Property being a gift drops out after 1975 because both spouses would have had the choice of whether to use Community or Separate funds.




3.
In the Family Expenses Presumption still good law?

a.
Even before 1975—because both spouses still maintained management and control of their Separate Property, the change in 1975 really does not matter that much—neither spouse had a right to reimbursement then either.

4.
Family expenses are an obligation.  They differ from the acquisition of property because they are consumable, we are not making an investment in them.  Food, clothing, medical expenses, etc., are not really an acquisition of anything of value that the interest in will be determined at the end of the marriage.  The reason that these presumptions work is because of the obligations—the obligation aspect is the underlying basis of the Family Expenses Presumption.

B.
The Commingling of Funds Presumption 

1.
“Commingle” is a term of art that only applies to bank accounts wherein Separate Property funds and Community Property funds commingle (are mixed up).

2.
The Family Expenses Presumptions interplay with acquisitions of property from commingled funds.  We use the See Exhaustion Method and the Mix Direct Tracing Method when tracing funds to commingled accounts.

a.
Use See when you have records to establish the Separate Property spouse’s intent to use their Separate Property.

b.
Use Mix when you do not have the records, and the fact that there are no records is not the Separate Property spouse’s fault.

3.
See v. See 
a.
Facts: husband mixed Separate Property and Community Property funds in both their bank accounts.  In the dissolution proceeding, husband wanted to use the Total Recapitulation Method: just add up all the Community Property funds, and add up all the family expenses and then see what is left at the end—then it would be clear that everything acquired during the marriage was acquired from his Separate Property funds—so he should get to keep it all.

b.
The trial court agreed and used the husband’s theory: a proven excess over Community Property established no acquisitions with Community Property funds.
c.
The supreme court rejected this approach because it took away the wife’s interest—an inchoate (expectancy) interest.  The interest was a mere expectancy in that, until the marriage terminated, the wife had no right at all because the husband was the manager and the owner (it was not until 1927 that the legislature said that the wife has a present existing interest during marriage).  Instead of the husband’s test, the Supreme Court said that with the General Community Property Presumption, if you trace to Separate Property, then you can establish that the property was acquired with Separate Property funds.  Otherwise, it is presumed Community Property.  So the General Community Property Presumption applies to commingling acquisitions.  

d.
To rebut the presumption:


i.
The burden of proof is on the spouse who commingled.

ii.
The See Method—the Family Expense Method—the Exhaustion Method: to determine what is Community Property and what is Separate Property, at the time of acquisition, look at if the Community expenses outweighed or exceeded the Community income (i.e., look to see if the Community Property funds have been exhausted on family expenses at the time of acquisition).  Because if they were, if there is no income in the account, then all that is left in the account is Separate Property money, and therefore, Separate Property money must have been used to acquire the property.





e.
We have such a high burden on record keeping because:

i.
We favor Community Property as a policy, we want to make it more difficult to overcome the presumption.

ii.
The person with the Separate Property had the choice to commingle—it is not difficult to maintain Separate bank accounts.  So, if a person makes the choice to commingle, they have the burden of record keeping.

f.
With the See Exhaustion Method, the only way to characterize it as Separate Property is if all the Community Property has been exhausted and there is only Separate Property left in the account.

g.
The See Exhaustion Method favors Community Property.

4.
Is there any time when you can look at the entire marriage (not just the at the acquisition time) at dissolution?  Yes.

a.
When it is not the commingler’s fault that there are no records (i.e., if the records were destroyed in a natural disaster (fire, earthquake, etc.)).  Only when it is through no fault of the commingler that you cannot ascertain the balance of the income and expenses at the time of acquisition can you look at the entire marriage to establish the character of the marriage.

b.
In See, the outcome differed depending on the test used:

i.
If the court applied the See Method: then the stock was purchased with Community funds because $30k of Community funds was available at the time the stock was acquired (and there was no Separate Property in the account), so the stock would be Community Property.  For the $50k in medical expenses; use Community Property funds until there were none left, then use Separate Property for the rest.  No reimbursement for the Separate Property contribution.

ii.
If the court applied the Total Recapitulation Method: add up all the family expenses ($70k), and use the $70k in Community funds to pay the expenses.  So the $30k in stock leftover, would have to have been bought with Separate funds, so the stock would be the husband’s Separate Property.

iii.
This illustrates the difference between assessing it at the time of the acquisition and assessing at the end of the marriage.  So you have to look at the account at the time of the acquisition—only if there was no Community Property in the account at that time would it be that the Separate Property was used.




5.
Marriage of Mix:

a.
Facts: wife had all the money, the husband was broke; she commingled the funds in both the joint account and in the account that was in her name only.

b.
The Mix Direct Tracing Method: look at the account at the time of the acquisition, are there Separate Property funds available?  If the spouse intended to use the Separate Property funds, then the property is Separate Property.  She can rebut the Community Property presumption if she has evidence to show her intent.  She offered receipts to show that:

i.
At the time she purchased it (at the time the property was acquired), there was available Separate Property in the account; and


ii.
She intended to use Separate Property fund to acquire the property.


iii.
She could not use the See Method because she did not have all the 

records.  See leaves open the possibility that you can use the Recapitulation Method if the records are not available.





c.
The Mix Direct Tracing Method favors Separate Property.



6.
Death: See and Mix were both divorce cases—what happens at death?

a.
We do not use the Direct Tracing Method at death because the Separate Property spouse is not available to testify as to their intent to use their own Separate Property.  So tracing may not work as well because it is very hard to prove intent.  Evidence merely showing the availability of Separate funds, without the actual disposition of funds, is not enough to show tracing because you have to show that:

i.
Separate Property funds were available; 

ii.
Separate Property funds were actually used to purchase the property; and


iii.
The Separate Property spouse actually intended to use their own 

Separate Property funds.

7.
Estate of Murphy seemed to imply that at death, it is difficult to overcome the Community Property Presumption without direct testimony.  The case seemed to increase the record keeping burden.

8.
Summary of Joint Tenancy Bank Accounts at Death:  both See and Mix apply:

a.
Bank accounts in one spouse’s name containing both Separate and Community Property funds.

b.
Acquisitions from the account: the applicable presumption is the General Community Property Presumption, which is rebuttable by tracing.




9.
Summary of Joint Tenancy Bank Accounts at Divorce.

a.
Marriage of Hayden: joint tenancy account with all Separate Property money opened in 1984.  Characterization at divorce:

i.
Its 1984, so § 4800.1 applies; therefore the presumption is that the joint tenancy title means that it is Community Property.






ii.
There is no agreement to the contrary, so its Community Property.






iii.
Reimbursement?  § 4800.2 the right to reimbursement, absent a 

waiver, is established by tracing.  So if the wife can trace to Separate Property, the she will get the right to reimbursement of the amount she contributed and she would also get one half of the interest that went to the Community as her half of the Community Property.




10.
Summary of Joint Tenancy Bank Accounts and Commingling.

i.
Nothing changes at the characterization stage because with the characterization, we only look at agreements, and not at the funds.

ii.
Right to reimbursement? What do you use to trace?  See and Mix (always use these when tracing to a commingled account).

11.
Probate Code § 5305
 establishes a presumption that joint tenancy accounts containing commingled funds, at death, are presumed Community Property.

a.
§ 5305(b)(1): the presumption can be rebut by tracing, unless the parties made a written agreement expressing their intent that the sums be Community Property.

b.
If there is no agreement and there is Separate Property in the bank account and you can rebut the presumption, then the bank account becomes Separate Property.  

c.
This is a different analysis than under § 4800.1 (which is for divorce only and requires a written agreement to rebut, rather than tracing).





d.
If, for example, the wife in Hayden died intestate, all the Community Property 

would have gone to the surviving spouse.  If there was Separate Property and 

there are children involved, then the children would split the Separate or Community? property with the surviving spouse.

e.
With § 5305, the legislature is trying to protect children by making it easier to trace to Separate Property in a joint account because it can just be traced (if it is presumed to be Community Property and it is actually Separate Property, then it is protecting the children).  The legislature is rejecting the idea that they wanted to have spouses have written agreements to protect their Separate Property interests.

f.
What is the difference between requiring tracing and requiring agreements?  Tracing and agreements are just two different methods; with § 5305, the legislature just chose tracing.

V.
Educational Degrees: the classification of intangible property (instead of tangible property, which is houses, land, etc.).


A.
Classification

1.
Is an educational degree property?  Could it be classified as Community Property?  If it is not property, what are the remedies for a spouse who puts another spouse through school?



2.
In fifteen states, the issue is still unsettled.  Arguments can be made on either side:




a.
Educational degrees may not be property because:





i.
They are difficult to value;





ii.
They are not transferable;





iii.
They are not inheritable.




b.
But they may be property because:





i.
They have value, someone has worked for them and paid for them.





ii.
People expect an economic benefit from them, and an increase in earning 

capacity.  But, property value is measured at divorce, so it does not matter what happens to your earning capacity thereafter. 





iii.
In California, and many other states, unvested personal rights are considered 

property.

c.
Once you separate, your earnings after separation are Separate Property.  So if you value your earning capacity after marriage, you are awarding Separate Property to the other spouse.  This is what makes it wrong in California—only what you earn during marriage is valued at divorce—otherwise, it would be illogical.

3.
In California: a professional education does not constitute property—so it cannot be Community Property.  The degree belongs to the spouse who earned it.  Sullivan (quoting Aufmuth (holding that a professional education does not constitute Community Property)).

a.
All the time and money that went into earning the degree goes to the spouse who earned it.

4.
New York is the only state that considers educational degrees Community Property.

5.
34 of the 35 other states that have decided the issue say that degrees are not Community Property.

B.
Reimbursement Alimony as a remedy for the spouse who supported the spouse with the degree (this is a different remedy than a rehabilitative remedy).  The Community is reimbursed for the contributions made by the spouse to put the other spouse through school.


1.
Caveat: the amount may be modified if:

a.
The Community substantially benefited AND 

b.
If the dissolution is less than ten years after the degree is earned.

c.
These presumptions can be rebutted.

2.
Reimbursement Alimony covers all financial contributions to the former spouses degree—household costs, education costs, school travel expenses, and any other expenses used to support the spouse in obtaining the degree.  The supporting spouse should get all the money back.  You have an obligation to support your spouse when they are going through school, but the supporter still gets all the money back because this is different from rehabilitation alimony.

a.
Rehabilitative alimony is given to make a spouse self-supporting—to help them if they were disadvantaged—it is based on a different rationale than merely reimbursing expenses.

3.
It seems that courts perceive it as an injustice when one spouse has supported another and the supported spouse walks away with the degree.

4.
Mahoney v. Mahoney introduced the concept of reimbursement alimony.

5.
Cal. § 4800.3 (now renumbered as 2641(d))
 reimbursement for Community contributions and assignment of loans . . . is the exclusive remedy of the Community or a party for the education or training and any resulting enhancement of the earning capacity of a party. . . . 

a.
Retroactivity: § 2641(d) is retroactive—we know this because Marriage of Sullivan (where the husband filed for dissolution immediately after graduation, after his wife had supported him throughout his education) was on appeal when the legislature passed the statute, and the Supreme Court of California applied it—so it applies retroactively to all cases not yet final as of January 1, 1985.

b.
What will be reimbursed?  § 2641(b)(1):
 the Community shall be reimbursed for Community contributions to education or training of a party that substantially enhance the earning capacity of the party.

c.
§ 2641(a):“Community contribution to education or training” means payments made with Community or quasi-Community Property for education or training or for the payment of a loan incurred for education or training, whether the payments were made while the parties were resident in this state or resident outside this state.

d.
Educational Degree Problems Handout:

i.
Problem One.  What are the wife’s rights concerning the husband’s educational degree?  What payments were made for his education or training?  $3k of the wife’s earnings paid the tuition; this was “payment for education.”  $2k of the wife’s earnings went to repay the loan incurred for education.  The husband’s GI benefits paid $5k of the tuition.  The GI benefits could be characterized as either Community or Separate Property, depending on when he received them.  If he received them before the marriage, then he won’t get reimbursed because it is a Community contribution (he opted to use Separate Property).  What does the wife get?  Pursuant to § 2641(b), the Community shall be reimbursed for Community contributions to education, so the wife would receive one half the GI bill ($2.5k) plus interest (usually 7% non-compounded interest unless the party proves otherwise).  But, husband could argue that wife should get zero, i.e., should not be reimbursed at all—he would argue that, under § 2641(c)(1), it would be unjust to reimburse her if the Community has substantially benefited from the education, training or loan.  This sets up a rebuttable presumption—you need to know when the contributions were made and when the proceedings occurred.

(A).
With § 2641(c)(1),
 if more than ten years has passed since the contribution, then the presumption is that the Community has substantially benefited.
(B).
If less than ten years has passed since the contribution, then the presumption is that the Community did not benefit.

(C).
If more than ten years passed, and thus the Community is deemed to have substantially benefited, then the wife will not get back the $2.5k plus interest from the GI bill.

(D).
But, she could still get rehabilitative alimony (called spousal support in California)—this is not a right; it is awarded at the court’s discretion.

(E).
She may also be able to get part of his law practice (professional goodwill).

(F).
Because the Community most likely benefited from the degree, the reimbursement remedy in cases like these is pretty worthless.  The remedy is directed more at cases like Sullivan.

ii.
Problem Two: basically, these are the same facts as in Sullivan.  What are the wife’s rights regarding the husband’s educational degree?  Who gets the degree?  The husband.  Who gets the obligation to repay the loans?  The husband.  § 2641(b)(2)—a loan incurred during the marriage shall not be included in the Community’s liabilities, but shall be repaid by the party who incurred it.  What are the Community’s contributions to the education?  $20k is the wife’s earnings—so the Community will get reimbursed this amount—so $10k plus interest will go to the husband and $10k plus interest will go to the wife.  The interest is calculated beginning with the end of the year in which the contribution was made.  There would be no applicable presumption regarding whether the Community substantially benefited because the couple was married for less than ten years.  With regard to the move to Oregon for the husband’s internship and residency, this was a contribution to training—so it is reimbursable.

iii.
What is included in “contributions?”  

(A).
The Watt Case: tuition, fees, supplies, books, and transportation—any expenses that are related to the educational experience itself.  In the above case, the move to Oregon was a part of the education experience, so the contribution would be split fifty-fifty.

(B).
Watt also tells us that special living expenses incurred because of the education experience are considered Community contributions. Ordinary living expenses are not because they would be expended whether the person was in school or not.  Therefore, in the above case, the $4k spent on childcare would not be a Community contribution.

(C).
In Watts, the wife wanted spousal support for her efforts in supporting her husband—she wanted support to help her go back to school—but she over-inflated her expenses and her needs (which is what spousal support is usually based on).  Spousal support is usually based on the ability to pay of the paying spouse and the needs and expenses of the needy spouse.  The court said that the earning potential of the job she wanted to retrain for was not higher than her current job—therefore, she was already self-supporting.  This case reflects the courts’ reluctance to give spousal support.

iv.
In assessing what is necessary for spousal support, the Watts court considered these factors:






(A).
Standard of living prior to divorce (in Watts, it was pretty depressed);






(B).
The wife’s contributions (in Watts, they were 64%)—Fam. Code § 

4320
 says that you can take this into account.

(C).
Living expenses: all of the working spouse’s efforts to assist the student spouse, including ordinary living expenses (this is a rather lenient interpretation of the spousal support statute).

v.
The degree won’t yield very much in terms of a remedy, but when there is injustice, the court has the discretion to equalize things in terms of spousal support.

VI.
Goodwill and Professional Goodwill
A.
If you are buying a business, what would you want to know about the current manager of the business?

1.
How efficient of a manager he is;

2.
How much of the business’ profit is attributable to the manager; is a result of the manager’s 

management skills;

3.
The difference between the tangible assets (the business’ book value) and the intangible assets 

(the business’ market value—which is what someone would pay for it—an amount higher that the actual book value).

B.
If a husband owned a business—would the goodwill be considered property—and thus Community Property?

1.
If the goodwill had value—if someone is willing to pay more for the business because of the goodwill (pay more than just for the tangible assets) then it should be property—it is something that can be sold.

2.
If the goodwill was created by a spouse’s efforts, then it should be Community Property.

3.
Because goodwill is an asset that can be sold, it is considered property.

C.
Marriage of Lukens: (a Washington case, which is a Community Property state, but is not the same as California).  Dr. Lukens was a surgeon with a practice valued at $60k.  At dissolution, he argues that the practice had no market value because it was personal to him—if he died, there would be no business.  He also argued that it was the person (him) that had the value—that based on his relationships with his patients, the value of the professional goodwill was personal to the professional, not the practice, so it should all be his and not the Community’s.  The court did not agree.

D.
To value professional goodwill, look at these factors:

1.
Age;

2.
Health;

3.
Past earning power (not future earnings because future earnings, after the separation, are Separate Property, not Community Property);

4.
Reputation in the Community;

5.
Professional success.

E.
This is a way to remedy the perceived inequality that the professional goes away with their earning capacity, and the other spouse does not—so professional good will should be shared—this is an equity concept.  If someone marries a professional, the practice, up until the marriage, is Separate Property because it is earned before the marriage.

1.
Efforts during the marriage are apportioned—take the value of the practice before the marriage and the value of the practice after the marriage—then determine what we can attribute to efforts during the marriage—this is the value of the Community Property interest.

2.
Celebrity goodwill: Jay Leno’s wife wanted to share his status as a celebrity—like a celebrity goodwill.  There are no cases in this issue, but California law firms have settled every case prior to trial because they do not want litigate the issue.  Legally, there probably should not be any celebrity goodwill; but equitably, there should be.

VII.
Apportionment of Business Profits
A.
The basic scenario involves a Separate Property business, one that a spouse started prior to the marriage or one that the spouse started during marriage but with Separate Property funds (like inheritance money).

B.
General Rule: the rents, issue, and profits of Separate Property are Separate Property.

C.
But, what about the efforts of the spouse during marriage—what if the business increases in value due to the owner spouse’s efforts during marriage?

1.
Property value can increase for many reasons.

D.
California uses two approaches or formulas for apportioning a business’ increase in value during marriage:

1.
Pereira usually favors the Community—use when the chief contribution is from the Community or the efforts of a spouse.
a.
Allocate a fair return to Separate Property—that is Separate Property.

b.
The residual (left over) is Community Property.

c.
We do not consider Community expenses with this approach—they are not relevant because they are taken out of Community Property so they are already spent (they are presumed to be paid for by the Community).

d.
The idea behind Pereira is that the Separate Property business owner gets a fair return—as if the money was put in the bank at the legal rate (either 7% or something else if the spouse can show that another rate is appropriate).  The Separate Property spouse should at least get Separate Property plus interest, and then the rest is Community Property.

2.
Van Kamp—use when the chief contribution is Separate Property or something other than Community Property (like some economic condition that makes the property increase in value).

a.
Attribute a reasonable value to the spouse’s efforts (like what would they have earned as a salary in their job—what is the salary of someone in that business?)—that is Community Property.

b.
The residue is Separate Property.

c.
We do consider Community expenses with this approach, we subtract the Community expenses from the reasonable value to determine what is attributable to Separate Property.

d.
The idea behind Van Kamp, is that the Separate Property business is something that the Separate Property spouse worked for.  Look at the value of the spouse’s services—determine what would have been his actual reasonable salary, and then deduct Community expenses.  With this approach you are deciding what was the Community share, deducting what went out from the Community, and then giving anything left over to Separate Property.

E.
Beam v. Bank of America: the couple was married for 29 years; the only Community Property was a promissory note—the husband gave the wife and gave her $1.5k a month in alimony and child support as long as their kids were minors.  The husband was a millionaire, so the money meant nothing to him.  Why didn’t they split up the money?  The husband’s job was managing his own financial investments (his own Separate Property)—he did not do a very good job—over the lengthy marriage, the husband’s estate enjoyed only a very modest increase.  The wife argued that the court should have found that the profits accruing from the industry, efforts, and skills of her husband over their 29 years of marriage should have been Community Property.

1.
The trial court applied Pereira:

a.
A fair return was 7%, so the husband’s estate should have increase to $4.2 million (even though it was actually only worth 1.8).

b.
There was no Community Property residue because the expenses of the Community exceeded his earnings because he did not do as well as he would had he put the money in the bank at 7% interest—therefore there is no growth we can attribute to his efforts.



2.
The wife argued that Van Camp (the total community income of the marriage) should apply:

a.
Had he earned a salary as an investment manager, he would have earned $17k a year.  The total Community expenses during the marriage were $357k.

b.
The wife argued that she should get half of the $357k—but the expenses exceeded what he would have made as a salary—so there is no positive value for the Community Property because the expenses exceeded what could be attributed to his efforts.  Therefore, it is all Separate Property.

3.
The court held that Van Camp and Pereira do not apply to business profits in a commercial enterprise.  In order to make it so that the wife was not left in destitute, the court gave her alimony and child support.

F.
The ALI Principles (Draft) § 4.18: Recharacterization of Separate Property as Marital Property at the Dissolution of Long-Term Marriages

1.
Transmutation over Time: over time, Separate Property transmutes to Community Property—the longer you are married, the more Separate Property transmutes.

2.
This applies when all the wealth is Separate Property.

G.
Gilmore v. Gilmore: short marriage; no kids.  The trial court held that there was no Community Property at all.  The husband’s automobile dealership increased in value by seven times during the course of the marriage—the husband’s salary increased by $400k.  The court used Van Camp—but it did not need to estimate the reasonable value of the husband’s services because it had the actual value—his salary.  

1.
The court used Van Camp because the appreciation came from something other than the husband’s efforts.  The auto industry blew up during those years (post-war economic boom), he did not really work a lot; it was just a really good time for the industry.  So, the “chief contribution” was the husband’s initial investment in the auto dealership and the increase in the industry.

2.
Accordingly, the husband had to argue that he had absolutely nothing to do with the success of his business (ironic).

G.
Tassi v. Tassi: husband withdrew $447k from the business; the couples living expenses were only $44k (lived frugally).  The husband was giving the money to his brother.  

1.
Gifts of Community Property without written consent of the other spouse can be voided by half.

2.
The court used Van Camp because the reasonable salary for someone in his job (the meat business in wartime) was only $10k–15k a year.  So the fact that his business was so prosperous was attributable to something other than his efforts.  

3.
Why would the court use the reasonable value here?  Why would it not just use his actual salary?

a.
His salary was unknown because he was a sole proprietor (usually they just take out whatever money from the business that they can).

b.
Lots of hours, time and effort are characteristics of this type of business.

c.
Does putting in a substantial amount of time (ALI) amount to the kind of effort involved here?  People can out in substantial time and that may not be what makes the business successful.

H.
Both Gilmore and Tassi were Van Kamp cases wherein outside sources (something else) caused the businesses’ success—this is what compelled the courts to use the Van Kamp approach.

I.
To determine which approach to use—Pereira or Van Kamp, look at the following factors:

1.
Amount of time spouse invested in the business.

a.
If the spouse spent a lot of time, this favors the Pereira approach (shows effort).

b.
If he did not, then may be attributable to something else—Van Kamp.



2.
Did similar enterprises experience growth at the same time?





a.
If they did not, it favors Pereira.





b.
If they did, it favors Van Kamp.

3.
Were there unusual economic events present (embargo, meat shortage, Olympics, etc)?





a.
If there were, it favors Van Kamp.

4.
Does the business operate on it’s own and does not need any special attention, skills, etc.?

a.
If so, then it favors Van Kamp—the initial capital investment or something else lead to the growth.

J.
Coaster Electronic involved a typical Separate Property business.  The husband opened the business before the marriage; the couple married in 1986.  The wife argued that the business was Community Property because they incorporated it in 1989 and that the incorporation transmuted the property from his Separate Property to Community Property.

1.
The Transmutation Statute, Fam. Code § 852(e) applies to all transmutations as of 1985.

2.
How is the property to be divided under Fam. Code § 2640
 (the old 4800.2)—this is a reimbursement statute, so how would it help the wife?

a.
The property was worth $622k.  The trial court used the value at the time of the marriage, which was $338k, and held that the Separate Property spouse should be reimbursed for the Separate Property contribution, and then the rest, the $284k in appreciation, goes to the Community.  So, the husband gets $338k (the Separate Property contribution) plus $142k (his Community Property share of the appreciation) and the wife gets her Community Property share of the appreciation ($142k).  If there is transmutation, it is Community Property, so apply § 4800.2.

b.
The appeal court said that the wife’s transmutation argument and the application of § 4800.2 was wrong and that Pereira should be applied—the result of which would make $558k his Separate Property and $64k Community Property, so the wife would only get $32k.

K.
There is almost a presumption to use Pereira when the business’ value went up due to the spouse’s efforts.

VII.
Fiduciary Duties dealing with property during the marriage

A.
Personal Community Property: either spouse has management and control, but they still cannot just spend the money any way they want to.  There are labels that classify how the money can be spent (i.e., fairly).

B.
Fam. Code § 721
 the wife has the right to look at the books and the husband has an obligation to disclose.  The wife also has the right to an accounting.  Once she makes a request, she has the right to access the information—if the husband refuses to disclose the information, the wife can:

1.
Go to court and obtain an accounting, but she must be able to show that her undivided one half interest in the Community Property has been injured.

2.
She may also have a claim for breach of fiduciary duty under Fam. Code § 1101
—but there must be an impairment to the claimant spouse’s undivided one half interest in the Community Property estate.

3.
She can go to court and have her name added to the bank accounts (she does not have to show injury for this).

4.
The problem is, it is highly unrealistic to assume that a wife will take her husband to court.  Also, this has very bad effects on a marriage.  Even though the statute is impractical, it is still on the books to encourage spouses to communicate during marriage.

5.
If there has been fraud, malice, or oppression, then there can be a remedy of up to 100% of the Community Property for breach of the fiduciary duty.

6.
Hypothetical: what if the husband managed the business and negligently failed to collect on the business’ debts before the statute of limitations ran?

a.
Negligence is not actionable—there must be deliberate misappropriation culminating in thievery that is tantamount to fraud.

b.
The idea is that spouses should not take unfair advantage of each other.  This above situation (negligently allowing the statute of limitations to run) would not fall into this category.  According to the old cases, you would not hold a spouse responsible for negligently missing the statute of limitations.



7.
Hypothetical: what if the husband made bad investments against his wife’s wishes?




a.
Poor judgement is not actionable, even if it is against the wife’s wishes.

8.
Hypothetical: what if the wife lost the money in a bad investment without the husband’s knowledge or consent?

a.
The duty to disclose, in Fam Code §§ 721(2) and 1100(e), is only upon request.  There is no duty to disclose everything you are going to do—so there is no breach of fiduciary duty.

9.
Hypothetical: what if the wife lost the money in a bad investment with the husband’s knowledge and extreme disapproval?

a.
No breach of fiduciary duty because she has as much right as does he to make these investments.

b.
The key is: was she trying to take unfair advantage of him?
c.
If the husband knew but expressed no opinion, same result.

10.
Hypothetical: despite wife’s disapproval, the husband loses large parts of the Community Property assets gambling at the racetrack and on the lottery (he is an impulsive gambler).  Is this deliberate misappropriation?

a.
Short of the gambling being criminal activity that caused them to lose Community funds (and it is not because these are legal forms of gambling), it is not deliberate misappropriation—so there is no breach.

11.
Hypothetical: despite husband’s disapproval, wife spends Community Property funds on cocaine and without wife’s knowledge, husband spends Community Property funds on a mistress.  Is the mistress just prostitution and therefore illegal?  Cocaine is illegal.

a.
Husband would argue that the cocaine was illegal so it was illegal activity that caused them to lose Community Property funds.

b.
Wife would argue that the husband took unfair advantage of her—this is a monetary unfair advantage (courts shy away from issues of fault in this area).

c.
Husband would argue that he has a sexual dysfunction and wife would argue that she has an addiction.  Each would try and characterize their use of Community Property funds as an addiction or compulsion, rather than criminal activity taking unfair advantage of the other.

12.
Marriage of Beltran: involved ideas of crime and contractual liability—criminal activity that culminates in financial consequences for the Community is a breach.  Husband was convicted of committing lewd acts on a child—the wife received reimbursement for her Community Property losses.  The husband was a colonel in the United States Army and received substantial benefits, including a military pension.  When he was convicted in court-martial proceeding, as part of his sentence, he was forced to forfeit the pension.  The court made him reimburse the Community for the amount of pension forfeited.  The court seemed to look more at the criminal acts that resulted in the loss of the Community Property funds even though it is a no-fault state.

13.
Disapproval does not make a breach of a fiduciary duty.  Just because spouses disagree, that does not mean that each spouse still does not have the right to spend the money.

a.
Hypothetical: wife bought stock with Separate Property funds when there were available Community funds.  Wife’s company gave her stock options, which she used Separate Property to exercise, even though Community funds were available.

i.
With the stock she bought with Separate funds, if you have both Community and Separate funds available, you can chose which ones you use—no breach.

ii.
With the stock options, these are usually given in lieu of compensation—so the stock option is really a Community asset—by using Separate funds to exercise them, she was taking away a Community asset.  Use of Separate Property funds to defeat the rights of the Community is a breach of duty.


C.
Summary of the Fiduciary Duty
1.
A breach is basically, anything that one spouse does to take unfair advantage of the other, like:




a.
Calculated thievery; or




b.
Gross mishandling tantamount to fraud.




c.
Failure to disclose—the duty to disclose is:




i.
Only upon request;





ii.
With fraud, you may need intent to deceive.

d.
Criminal activity (Beltran) that culminated in financial consequences.




e.
Other illegal conduct.




f.
Use of funds to defeat the rights of the Community.



2.
Not a breach:




a.
Negligence;




b.
Use of Separate Property funds for investment purposes;




c.
A difference in spousal values;




d.
One spouse doing something that the other disagrees with.

VIII.
Termination of the Economic Community: when does the economic Community really end?

A.
Living Separate and Apart: once the spouses are living Separate and apart, then the economic Community is over and the spouses’ earnings are Separate Property.

1.
Marriage of Baragry: husband moved out on August 4, 1971 but it was not until October 1975 that he said that he wanted a divorce.  The fight was over the four years of earnings between the time he moved out and the time he said he wanted a divorce.  The wife was hoping that the husband would leave his girlfriend and come home to her—she really desired a reconciliation.  Wife continued to be his wife after he moved out, do his laundry for him, and keep up appearances for him for publicity reasons and for the children’s sake.

2.
“Living Separate and apart” refers to that condition when spouses have come to a parting of the ways with no present intentions of resuming marital relations.


a.
The spouses’ intent controls.


b.
Merely living apart is not determinative.

c.
When their conduct reflects or evidences a complete and final break up of the 

relationship.  To evidence a final break: the following actions indicate an end to the economic Community:

i.
File a petition for dissolution.  The ALI Principles suggest that this should be the starting date signifying the end of the marriage.

ii.
Do not file a joint tax return.

iii.
Open Separate bank accounts and charge accounts.

iv.
Sever any joint tenancies and assign them to yourself.

v.
Lack of sexual relations is not determinative.

d.
If we set an exact date, this would not encourage the policy of encouraging people to stay married.  This is especially true if we use the date that the dissolution petition was filed as the date signifying the end of the marriage.  Therefore, there is no certain test—the courts look at whether their conduct showed an intent to end the marriage (did they send cards, letters, communicate, etc.).

e.
If there is time between the separation and the filing, we cannot really look at their intent, because this usually means that only one of them intended to make a break—so we look at conduct instead.

B.
Property Division at Divorce
1.
Fam. Code § 2250: in a dissolution proceeding, the court shall divide the Community estate of the parties equally.  

a.
So originally, the family court’s power is limited to the division of the Community Property of the parties—and not the Separate Property.  But, the parties may join together to request that the court resolve the Separate Property questions.

b.
In 1985, the court was given the jurisdiction to divide Separate Property interests, like joint tenancies and tenancies in common, as well.

c.
So in some cases, the family court does not have jurisdiction.  The parties have to file s Separate action in superior (civil) court and have the actions consolidated.

2.
Marriage of Hebbring: husband threw wife’s jewelry into the ocean at the end of their marriage.  Wife sued in tort for the tort of conversion.  Wife had to file a Separate tort action in civil court for her tort action.  Using equitable principles, the court took the cost of the lost jewelry out of the husband’s share of the Community Property.  The husband tried to claim that the trial court did not have jurisdiction to in a dissolution action for what he claimed were damages for the tort of conversion (in that he felt that there should have been a separate proceeding for the tort action).  Usually, “the Family Law Act limits the trial court’s jurisdiction in a dissolution proceedings to characterizing property as Separate or Community, confirming Separate Property to a particular spouse, and dividing the Community and Quasi-community property.  It lacks jurisdiction to dispose of either spouse’s Separate property.”  In this case, however, the “trial court did not attempt to dispose of either spouse’s Separate Property, . . . having found the destroyed jewelry to be [wife]’s Separate property, the court merely required husband to reimburse her for its value from his share of the Community Property.”  The court also said that the husband had unclean hands and that he was therefore estopped from seeking judicial relief (requesting a separate proceeding for the tort claim).

a.
Held: “the trial court possesses jurisdiction in a marital dissolution action to order reimbursement for Separate Property of one spouse which has been willfully destroyed by the other from the Community Property share of the latter.”

3.
MacNeal: wife told husband that she was a lawyer, dying from cancer, and that she had 90 days to live and got him to transfer all his assets to her—she told him that they were documents she had prepared transferring their assets to a trust, when in fact, they were a marital settlement agreement transferring almost all of his assets to her and a grant deed to the residence transferring title to her alone.  The husband relied on the wife’s alleged “legal expertise” and signed the documents.  He filed a civil action in superior court for cancellation of the deed (because it was his Separate Property), fraud, constructive fraud and breach of fiduciary duty, and rescission of the deed.  The wife filed a petition for dissolution claiming that all the property, including the residence, was her Separate Property.  The husband’s motion to consolidate his action and the dissolution action was granted.

a.
Now, the legislature has given the family courts jurisdiction over breach of fiduciary duty cases.


C.
The Equal Division Requirement



1.
General rule: mandatory equal division.

2.
Exceptions to the Equal Division Requirement:

a.
Cal. Fam. Code § 2601
 economic circumstances exception: may be a loophole but it is very narrow and rarely invoked.  It awards assets to one party to effect a substantially equal division.


i.
This exception is so narrow, it is almost irrelevant.

b.
Cal. Fam. Code § 2602
 deliberate misappropriation exception: awards or offsets an amount deliberately misappropriated by a party. 

i.
Applies to the assets that tend to disappear around the time of divorce, and 

ii.
Hidden assets discovered long after divorce. 

iii.
Williams v. Williams: a pre-equal management, pre-fiduciary duty case.  Divorce was imminent, upon divorce, husband withdrew $40k from their bank account and $70k in stock—these were then not included in the divorce settlement.  Consequently, wife claimed that the division was unequal because he received an addition $110k; she argued that she should get one half of the $110k (and that if he already spent it, he should give it to her out of his part of the divorce settlement).  Was the $110k Community Property?  If yes, then it must be divided equally.  But what if he spent it, then who gets what?  Trace it—trace it back to see what the money was used for.  Did he use it for Community expenses?  Here, he spent $20k on the mortgage, $40k on debts, and $50k on living expenses.  

(A).
If the mortgage payments were to his Separate Property mortgage, and he used Community funds, this is deliberate misappropriation—so the wife would get reimbursement of one half of the Community funds he spent on the mortgage (so they would both get $10k).

(B).
The money he paid for debts:

(1).
If he paid off a cocaine debt, then it is illegal activity, so the $40k would go back to the Community and the wife would get half and he would get half.

(2)
If he used it to pay off hospital bills incurred during the marriage, then it is a common necessary of life—a Community expense (something that married persons are liable for if incurred by their spouses during marriage)—an item that is required to sustain life (hospital bills, food, medical expenses, rent, clothing, etc.).  Common necessaries are more narrow than plain necessaries, which are living expenses appropriate to one’s station in life (i.e., a country club membership).  If the $40k was used for Community expenses, it does not get returned to the Community.

(C).
The $50k was unaccounted for, so the trial court would have to determine if fraud or malice was involved.  Cal. Fam. Code § 1101(h): if fraud or malice was involved, then 100% of the assets—any asset undisclosed or transferred in breach of the fiduciary duty—can go to the spouse if they have been deliberately misappropriated.
3.
Cal. Fam. Code § 2040
 Temporary Restraining Order and Summons: an order of the court that restrains parties from moving the children or from transferring, concealing, or disposing of any Community Property or Separate Property without the consent of the other spouse UNLESS:

i.
It is in the ordinary course of business, or 

ii.
For the necessary expenses of life.

iii.
Violations of the order are punishable by up to one year in jail.

4.
Division of Debts.  The reality of divorce is that sometimes couples end up with more debts than assets.  Debts are divided in the same manner as are assets, EXCEPT:




a.
Tort liability is assigned to the tortfeasor spouse.




b.
Educational loans are assigned to the spouse with the education.



c.
When debts exceed assets, debts are assigned as is just and equitable based on 

such factors as the ability to pay.

i. 
Cal Fam. Code § 2621
 debts incurred before marriage remain with the spouse who incurred them (if you bring the debt into the marriage, you take it out).

ii.
Cal. Fam. Code § 2622(a)
 debts incurred during marriage but before separation are divided up equally.

iii.
Cal. Fam. Code § 2551
 characterization of liabilities as Separate or Community: the court has to first characterize the debts and then confirm or assign them to the parties.

(A).
Cal. Fam. Code § 2625
 Separate debts.  Was the debt incurred for the benefit of the Community?  If no, then it is a Separate debt.

(1).
Money spent on gambling—not for the benefit of the Community.

(2).
Money spent for art lessons not intended to increase the spouses earning capacity—like as a hobby—would likely be for the benefit of the Community, so they would not be assigned.  The educational degree exception would apply when the spouse is getting the degree to increase their earning capacity.

iv.
Cal. Fam. Code § 2623:
 debts incurred after separation but before judgment

(A).
§ 2623(a) Debts incurred for common necessaries of either spouse will be assigned according to the needs and the ability to pay at the time the debt was incurred.

(B).
§ 2623(b) Debts incurred for non-necessaries shall be assigned to the spouse who incurred the debt without offset.

(C).
§ 2622(b)
 only the excess of debt that exceeds the assets is assigned as the court sees just and equitable.  So the debts are divided equally UNLESS the debts exceed the assets—then the court looks to whether there is a lot of Separate Property, etc.

IX.
Invalid Marriages
A.
So far we have assumed that all marriages are valid—but what happens when the marriage is invalid due to bigamy, an underage spouse, incapacity, etc.?

1.
If the property is acquired during marriage, then it is Community Property.  If the marriage is invalid, then would it just go to the spouse who earned it?


2.
To take care of people who are not married, we have developed the Putative Spouse Doctrine.

B.
The Putative Spouse Doctrine:

1.
The major basis for granting putative spouse status is a good faith belief in a valid 

marriage.

a.
A putative spouse is one whose marriage is legally invalid but who has engaged 

in:


i.
A marriage ceremony or solemnization, on the


ii.
Good faith belief in the validity of the marriage.  Spearman.

b.
Solemnization—there has to be a ceremony; have a marriage license; have it recorded, etc.

c.
Applies to three areas:




i.
Inheritance;




ii.
Death benefits;




iii.
Dissolution of the relationship.

2.
Cal. Prob. Code § 100
 Community Property: upon death of a married person, one half the Community Property goes to the survivor and one half the Community Property goes to the descendent.

3.
Cal. Prob. Code § 6401 Surviving spouse; intestate share; Community or quasi-Community Property; Separate Property:
 as to Community Property, the intestate share as to the surviving spouse is the one half Community Property share that belongs to the descendant under § 100.

a.
This is how we get the rule that when the spouse dies intestate, the surviving spouse gets all.

b.
The descendant has the right to will his one half away.

c.
§ 6401(c): with Separate Property, you can will the whole thing.  But if you die intestate, the intestate share of the surviving spouse will be as follows:

i.
The entire intestate estate if the decedent did not leave any surviving issue, parent, brother, sister, or issue of a deceased brother or sister.

ii.
One-half of the intestate estate in the following cases:

(A).
Where the decedent leaves only one child or the issue of one deceased child.

(B).
Where the decedent leaves no issue but leaves a parent or parents or their issue or the issue of either of them.

iii.
One-third of the intestate estate in the following cases:

(A).
Where the decedent leaves more than one child.

(B).
Where the decedent leaves one child and the issue of one or more deceased children.



(C).
Where the decedent leaves issue of two or more deceased children.

d.
Quasi-Community Property: the property accumulated during the putative marriage—property acquired during a union that would be Community Property if the union was not void.

C.
Putative spouse at death—this is an equitable remedy—it is not in the probate code. Estate of Vargas: husband had two wives, two Separate families, he told the second wife he had divorced the first wife.  His marriage to the second wife was void because he was still married to the first wife.  The question was who had the capacity for deception?  The second wife received putative wife status—she was considered a putative spouse because:

1.
She was innocent because she had a good faith belief that the marriage was valid.  She went through a wedding ceremony and she really thought that they were validly married.

2.
So we have a legal spouse and a putative spouse—both of whom could have valid claims to at least half, possibly 3/4 or all of the husband’s estate.

a.
The legal wife’s claim to all the Community Property: if he dies intestate, she would take all because she is the surviving spouse and all of the property was accumulated during their legal marriage, so she should get all based on the probate code as the legal surviving spouse.

b.
The putative wife’s claim to all the Community Property: equity and fairness principles dictate that she would get all—there is no statutory right for putative spouses, but in Brown v. Brown, the legal wife’s acquiescence as to the putative wife’s marriage estopped her from claiming an interest in the Community Property.

i.
Thus if the legal wife acquiesces to the putative wife’s marriage, she may be estopped from later claiming an interest in the Community Property.

c.
The putative and the legal wives’ clams to one half the Community Property: if both are innocent, the fairest thing is to split the estate in half.

d.
The legal wife’s claim to 3/4 of the Community Property: she should get one half of the Community Property because she is the legal wife, and then the descendant’s half would be split in half between her and the putative wife because we should favor the spouse with the legal marriage and shouldn’t the putative spouse have known about the legal spouse?

e.
The putative wife’s claim to 3/4 of the Community Property: the property was accumulated during their putative marriage—it should be treated like a partnership, not a marriage, so she should get one half as a partner and then the other one half would go the decedent.  The decedent’s one half should then be divided so one half of his one half would go to the putative wife as quasi-Community Property and the other half would go to the legal wife.

f.
Held: the court just decided to do what was equitable, and split the estate fifty-fifty.

g.
Had the putative wife predeceased the husband, the husband could not have claimed a quasi-marital interest in her assets or earnings during the putative marriage because he never had a good faith belief that the marriage was valid.

3.
Duration of the putative spouse status.  How long does the putative spouse status last?

a.
As long as the putative spouse has a good faith belief that the marriage is valid.

b.
Once the putative spouse learns about the legal spouse, then the putative spouse can no longer have a good faith belief in the validity of the marriage—so the putative spouse status ends.

c.
Any property accumulated after the putative spouse status terminates is not quasi-Community Property.

4.
Cohabitation.  What can a putative spouse do?  When the status evaporates, then the couple is just considered to be cohabiting and the only rights in cohabitation are derived from contact—so the spouse would have to draw up a contract to protect her rights.

a.
The Social Security Act (not the law in California): emphasizes good faith—putative status is determined at the time of the ceremony—so if the putative spouse later learns about the legal spouse, her status is not destroyed.

5.
Wagner v. County of Imperial: the surviving putative spouse was trying to get death benefits under the California Wrongful Death Act: Cal. Civ. Code § 377 (defining a putative spouse as one who had a good faith belief in the validity of the marriage).  Husband was killed in a car accident; wife claimed wrongful death against the county.  The marriage was one where the couple only took simple vows to each other—there was no ceremony or solemnization so it looked like a common law marriage—but she had a reasonable belief in the validity of the common law marriage.  

a.
Trial court held: no marriage, so no recovery for wrongful death.

b.
Appeal court held: lack of solemnization does not necessarily mean bad faith, she only need prove that she had a subjective good faith belief (even if erroneous) in the validity of the marriage and solemnization would be at most, evidence of such a good faith belief—nothing in the statute (§ 377) requires a solemnization ceremony—but this does not really make sense because the word “marriage” in the statute means a valid marriage under California law.

c.
Wagner stands for the proposition that maybe a ceremony or solemnization are not required to establish putative spouse status and that the good faith belief need only be subjective—but, Professor Roberts says that the application of Wagner is limited to this one statute (if the case is even good law anymore, it is only applicable to this statute).

d.
Interpreting the same wrongful death statute, Centinela Hospital later rejected, as legally insufficient, putative spouse status predicated upon a purported California common law marriage.  Centinela Hospital requires a reasonable belief that there is a marriage and concludes that California’s 1895 abolition of common law marriage makes such a belief unreasonable as a matter of law.  Therefore, that the Wrongful Death Act requires an objective reasonable belief in a lawful marriage (and thus the Wagner subjective good faith belief is insufficient).

e.
With a potential putative spouse, ask: is there any marriage at all, be it void or voidable?

i.
If there was a void or voidable marriage, did the claimant maintain a subjective good faith belief in the validity of the putative marriage?
(A).
If the marriage was a duly-licensed ceremonial marriage then the only question is the claimant’s subjective good faith belief in the validity.

ii.
When there is no duly licensed ceremonial marriage, the claimant must also prove that there was a marriage.

(A).
Centinela Hospital suggests that the belief that there was a marriage must be objectively reasonable.

(B).
Wagner requires only a subjective good faith belief that the parties entered into a marriage.



6.
Prior to Wagner:

a.
Santos: the court found that a putative marriage existed between a non-English speaking couple who had obtained a marriage license and believed that they were living together as husband and wife.  They had tried to comply with all the formal legal requirements—so they had a good faith belief.

b.
Sancha: held that the wife was a putative spouse in her Nevada common law marriage, which she contracted when Nevada still allowed common law marriages—Cal. Fam Code § 308
—if the marriage is valid where contracted, it is also valid in California.  So if you have a common law marriage from a state that allows common law marriages (like Pennsylvania) then California recognizes the marriage.

i.
For conflicts of law reasons, the law where you entered into the marriage controls the validity of the marriage.




7.
Review of Intestacy

a.
Surviving spouse gets one half Community Property as the surviving spouse’s share.

b.
Surviving spouse gets one half of the Community Property as the descendant’s share.

c.
So the surviving spouse gets all the Community Property if there is no will—if the decedent has a will, he can will away his one half of the Community Property.

d.
The division of Separate Property depends on if there are any heirs:

i.
If there are no heirs, then the surviving spouse gets all the Separate Property.

ii.
If there is a child, then the surviving spouse gets one third of the Separate Property.

iii.
If there is more than one child, then the surviving spouse gets one third of the Separate Property.

e.
The Probate Code only talks about surviving spouses—it makes no reference to putative spouses—so the rights of putative spouses are determined on a case-by-case basis, depending on the statutes involved.

8.
Estate of Leslie: husband and wife were married in Tijuana—their marriage license was never recorded, so the marriage was not valid under California or Mexico law.  Issue: did the court have to assign putative spouse status or could it just validate the marriage?  The husband claimed that he was a putative spouse, in that he had a good faith belief in the validity of the marriage.

a.
Cal. Fam. Code § 308: if the marriage was valid where contracted, then it is valid in California, so if it was valid in Mexico, the court could have validated it in California.

b.
Can we look at the recording requirement as just a procedural error, which is not something that invalidates a marriage under California law (because it is not their responsibility to deal with recording the license and policy goes against invalidating marriages)?  How can we interpret § 308 to accomplish these goals—can it be invalid in Mexico but valid in California?  No.  Leslie stands for the proposition that if the marriage is invalid where contracted, then it is invalid in California.

c.
If they live in California, maybe California law should control because it is the state in which they are domiciled.


i.
Spearman: the domicile of the decedent controls.

ii.
The Restatement on Conflict of Laws § 283(1):
 the validity of the marriage will be determined by the local law of the state that has the most significant relationship to the spouses and the marriage.





d.
Did the husband in Leslie have evidence to support his belief?






i.
The couple lived together for nine years.

ii.
They bought parcels of land together, but they held title in the parcels as “joint tenancy by [wife] an unmarried woman and [husband] an unmarried man.”  This makes it look like they did not really believe that they were married.  The husband argued that the titles did not mean anything.  Do the titles mean anything?  There are advantages to taking property in this manner:







(A).
It protects the property against creditors;







(B).
The wife wanted the property to go to her heirs.

e.
Held: the couple had a good faith belief in their marriage because they lived together and because of the husband’s testimony.  In terms of Separate Property, the putative spouse has the same rights as a legal spouse.  But this is determined on a case-by-case basis—there is a list of statutes that treat the putative spouse as a surviving spouse.

9.
Spearman v. Spearman: the couple was married in Alabama and moved to California.  The court applied California law because state law applies to family relations and because it was the insured’s domicile at death.  California was not only the decedent’s domicile, but he also accepted government employment and entered into the insurance contract at issue there.

a.
Issue: the state statute used the term “widow”—the issue was, can a putative spouse be considered a widow?  

b.
The invalidity of the marriage was based on bigamy—did the second wife have a good faith belief in the validity of the marriage?  The second wife had an idea about the first wife’s existence (she knew that it was likely that her marriage was not legitimate), and took no steps to make the putative marriage a legal one.  The second wife argued that she should get one half of her husband’s life insurance policy and that the first wife should get the other half.  

c.
The evidence that wife two had about wife one that should have made her try to validate her marriage was: she knew that the insured had fathered two kids with wife one, that wife one and both children carried the husbands last name, that wife one had secured a support decree against husband, that husband returned to Alabama each summer for vacation, that while on these vacations, husband stayed with the one and the two kids in the same house.  Held: because he stayed with his first wife every summer, his second wife could not have had an objective belief (as required by California law) that she had a valid marriage.

a.
The court opted for an objective test: would a reasonable person believe that they had a valid marriage?
b.
She could have confronted him and asked if he was really divorced from the first wife.


D.
Putative Spouse in Divorce Proceedings
1.
Cal. Fam. Code §§ 2251
–2252:
 Quasi-marital Property: putative spouses are treated as if they were married persons.

2.
In Re Marriage of Monti (quoted in the Vryonis case): husband and wife married in 1958 and divorced in 1959 but they reconciled before the final divorce decree.  They then lived together for 22 years and then the wife filed for dissolution—the husband then told her that they were not married.  She thought that they were, so she wanted one half of the property accumulated during the 22 years (she really had the belief because they had a child and she would not have had a child out of wedlock in 1963).  This case was similar to Wagner because the couple never had an official ceremony when they reconciled—but it is different too because they did have a ceremony the first time they were married.  Upon reconciliation, she asked her husband whether they had to do anything about the divorce proceedings.  She relied on her husband who told her that the decree would not become final unless they appeared in court.  Should she have inquired about whether they needed to get married again or was it okay that she relied in him and had a good faith belief?  She relied on him, but should she have called an attorney?  Should he be estopped from now denying that they are married?

a.
Held: the couple’s marriage terminated in 1959, therefore there was no void or violable marriage—but the court half that the wife had alleged sufficient facts to form the basis of a putative marriage—it was legitimate for her to rely on what her husband told her, and, because they had a ceremony at the beginning, the court treated her as a putative spouse.

b.
Monti “recognized that the codification of the Putative Spouse Doctrine in § 4452 was not intended to narrow the application of the doctrine only to parties to a void or violable marriage.  Instead, the legislature contemplated the continued protection of innocent parties who believe they were validly married.”
  

3.
Vryonis: husband was a Muslim and he assured wife that they were married.  But they had no appearance of marriage; they lived Separately, he did not have a key to her apartment; he dated other women.  He married someone else, so she sought dissolution of their marriage.  Obviously, they wanted to have a sexual relationship and this was the only way that they could do it without actually getting marriage (their religion did not allow otherwise)—so it was like a fake marriage.  They had no ceremony, so the case could have stopped there.  But the court went on to decide if the belief should be objective or subjective.  The court adopted a reasonable person objective standard and held that she did not have a reasonable good faith belief in a valid marriage (which requires a ceremony).


E.
Putative Spouse Doctrine Summary



1.
The Doctrine applies to:

a.
Void marriages;

b.
Violable marriages;

c.
In some cases, to no marriage (Wagner and Monti).



2.
The status is based on a good faith belief of the existence of a valid marriage.



3.
It must be an objective belief in a valid California marriage.



4.
Policy: to protect innocent parties from fraud or deception.



5.
Rights during a putative marriage are the same as the rights in a legal marriage—but they only 

last as long as the good faith belief lasts.



6.
Property is controlled by § 2251—quasi-marital property.



7.
The putative spouse may be entitled to spousal support.



8.
The bad faith spouse should not benefit as a putative spouse (commentators have concluded).



9.
Wrongful death actions: the outcome is split:




a.
Wagner: yes, the putative spouse can pursue a wrongful death action, even if there was 

no solemnization or ceremony as long as they have a subjective good faith belief in the marriage.

b.
Centinela Hospital: only if they have an objective good faith belief that the parties entered into a lawful marriage.

10.
Probate Code and Leslie: putative spouse has rights to Community Property and Separate Property and can take as the “surviving spouse.”

11.
When the legal spouse and the putative spouse compete, equity decides—usually the estate is split half-and-half.



12.
The applicability of death statutes is determined on a case-by-case basis.

X.
Cohabitation


A.
California is very strict about treating marriage as marriage and cohabitation as cohabitation.

1.
Marriage of Cary: “the road not taken”—if we had common law marriage in California, this case would be it.  The couple lived together, had kids, eight years later, the husband walked out.  Then the wife, the stay-at-home cohabitant said that it was unfair.  The court agreed—it said that they had an actual family relationship, so the Family Law Act should control (court of appeal case).

2.
Marvin v. Marvin: the wife (not legally) had a cause of action for breach of contract (an oral agreement between the parties that while they lived together, they would combine their efforts and earnings and share equally in any property accumulated as a result of their efforts)—the California Supreme Court agreed.  The provisions of the Family Law Act do not apply to cohabitation (non-marriages)—overruled Cary.  The couple was not married, so they do not get the benefits of marriage.  On remand, the wife could not prove that they had a contract, so she could not establish her rights—the lower court gave her rehabilitation alimony based on the fact that she gave up her career—but on appeal, the court said that there was no contract, and because she was not harmed by the relationship, she would not get rehabilitation (rehabilitation just looks like spousal support and that is a remedy under the Family Law Act—you do not get that remedy for cohabitation).  So contract law governs cohabitation.

a.
Contracts governing the rights of cohabiting parties will be enforced.  California courts will give a cohabitor a remedy if they can show they had a contract:



i.
Written (express) contracts will be enforced.



ii.
Oral contracts or implied in fact contracts are enforced when the parties 

conduct evidences that they had an agreement to share.
iii.
Equitable remedies are mentioned in the case, but they are not approved of by courts in reality—so they are a dead-end under Marvin.




iv.
Contracts for prostitution will not be enforced.

b.
Some states do not recognize the rights of cohabitants at all because they do not approve of the relationships (living in sin).  California does recognize these rights.

c.
The Marvin Doctrine is really just palimony—but we do not call it that on California.

d.
It is even more difficult to get support after the cohabitation is terminated—even more difficult than establishing the right to rehabilitation.



3.
Why do California courts recognize the rights of cohabitors?

a.
People’s expectations: the cohabitation relationship is like a non-marital business relationship.  For example, in Marvin, she had an expectation that if the relationship ended, she would benefit from the property accumulated during the cohabitation.

b.
The idea is an equitable one, its unfair that if they really had a sharing arrangement, that she would get nothing at the end—but it is still contingent upon proving an express or an oral agreement to share or by their conduct.

4.
Oral contracts: there is a problem because it is her word against his.  This will be a deterrent in proving an oral contract, so the courts look at conduct.  In a Cary situation, to show an agreement, you would look to:




a.
The relationship was a traditional partnership; she stayed at home; he worked.




b.
It was of long term nature.




c.
Courts are more hospitable to finding implied contracts in Cary situations.




d.
But the living arrangement is not enough, so you also look at:

i.
They filed joint tax returns (this is a detriment—it indicates that they intended to share property—that they thought they were sharing property);





ii.
They used his last name on the birth certificates;





iii.
Other evidence of sharing property:

(A).
She gave up a lucrative career to take care of the kids and the house in return for sharing the property.




e.
Conduct evidencing that they had a contract to share:





i.
He took care of her, even after they were separated;





ii.
The deeds had both their names on them;





iii.
They shared bank accounts.

5.
To prove a contract implied in fact, you need indications of sharing.  It is hard to prove a Marvin Action—in Marvin, the wife could not prove it.  Marvin gives some possibility, but it is not easy for the cohabitant who relied on the other to establish their rights.

� § 760. Community propertyCommunity Property defined


Except as otherwise provided by statute, all property, real or personal, wherever situated, acquired by a married person during the marriage while domiciled in this state is community propertyCommunity Property.


� § 770. Separate propertySeparate Property of married person


(a) Separate propertySeparate Property of a married person includes all of the following:


 (1) All property owned by the person before marriage.


 (2) All property acquired by the person after marriage by gift, bequest, devise, or descent.


 (3) The rents, issues, and profits of the property described in this section.


 (b) A married person may, without the consent of the person's spouse, convey the person's separate propertySeparate Property.


� § 771. Earnings and accumulations during period of separation


The earnings and accumulations of a spouse and the minor children living with, or in the custody of, the spouse, while living separateSeparate and apart from the other spouse, are the separate propertySeparate Property of the spouse.


� See Equal v. Equitable Distribution Handout.


� § 751. Community propertyCommunity Property;  interests of parties


The respective interests of the husband and wife in community propertyCommunity Property during continuance of the marriage relation are present, existing, and equal interests.


� § 1101. Claim for breach of fiduciary duty;  court ordered accounting;  addition of name of spouse to community propertyCommunity Property;  limitation of action; consent of spouse not required;  remedies


(a) A spouse has a claim against the other spouse for a breach of the fiduciary duty imposed by Section 1100 or 1102 that results in impairment to the claimant spouse's present undivided one-half interest in the communityCommunity estate, including, but not limited to, a single transaction or a pattern or series of transactions, which transaction or transactions have caused or will cause a detrimental impact to the claimant spouse's undivided one-half interest in the communityCommunity estate.


 (b) A court may order an accounting of the property and obligations of the  parties to a marriage and may determine the rights of ownership in, the beneficial enjoyment of, or access to, community propertyCommunity Property, and the classification of all property of the parties to a marriage. . . .


� § 2250. Petition for judgment of nullity;  filing;  service


(a) A proceeding based on void or voidable marriage is commenced by filing a petition entitled "In re the marriage of __________ and __________" which shall state that it is a petition for a judgment of nullity of the marriage.


 (b) A copy of the petition together with a copy of a summons in form and content approved by the Judicial Council shall be served upon the other party to the marriage in the same manner as service of papers in civil actions generally. 


� § 100. Community propertyCommunity Property


(a) Upon the death of a married person, one-half of the community propertyCommunity Property belongs to the surviving spouse and the other half belongs to the decedent.


 (b) Notwithstanding subdivision (a), a husband and wife may agree in writing to divide their community propertyCommunity Property on the basis of a non pro rata division of the aggregate value of the community propertyCommunity Property or on the basis of a division of each individual item or asset of community propertyCommunity Property, or partly on each basis. Nothing in this subdivision shall be construed to require this written agreement in order to permit or recognize a non pro rata division of community propertyCommunity Property.


� § 6401. Surviving spouse;  intestate share;  communityCommunity or quasi-community propertyCommunity Property;  separate propertySeparate Property


(a) As to community propertyCommunity Property, the intestate share of the surviving spouse is the one-half of the community propertyCommunity Property that belongs to the decedent under Section 100.


 (b) As to quasi-community propertyCommunity Property, the intestate share of the surviving spouse is the one-half of the quasi-community propertyCommunity Property that belongs to the decedent under Section 101.


 (c) As to separate propertySeparate Property, the intestate share of the surviving spouse is as follows:


  (1) The entire intestate estate if the decedent did not leave any surviving issue, parent, brother, sister, or issue of a deceased brother or sister.


 (2) One-half of the intestate estate in the following cases:


 (A) Where the decedent leaves only one child or the issue of one deceased child.


 (B) Where the decedent leaves no issue but leaves a parent or parents or their issue or the issue of either of them.


 (3) One-third of the intestate estate in the following cases:


 (A) Where the decedent leaves more than one child.


 (B) Where the decedent leaves one child and the issue of one or more deceased children.


 (C) Where the decedent leaves issue of two or more deceased children.


� § 6400. Property subject to intestacy provisions


Any part of the estate of a decedent not effectively disposed of by will passes to the decedent's heirs as prescribed in this part.


�  See e.g., Handout 8/24/99.


� § 4320. Determination of amount due for support;  considerations


In ordering spousal support under this part, the court shall consider all of the following circumstances:


 (a) The extent to which the earning capacity of each party is sufficient to maintain the standard of living established during the marriage, taking into account all of the following:


 (1) The marketable skills of the supported party;  the job market for those  skills;  the time and expenses required for the supported party to acquire the appropriate education or training to develop those skills;  and the possible need for retraining or education to acquire other, more marketable skills or employment.


 (2) The extent to which the supported party's present or future earning capacity is impaired by periods of unemployment that were incurred during the marriage to permit the supported party to devote time to domestic duties.


 (b) The extent to which the supported party contributed to the attainment of an education, training, a career position, or a license by the supporting party.


 (c) The ability to pay of the supporting party, taking into account the supporting party's earning capacity, earned and unearned income, assets, and standard of living.


 (d) The needs of each party based on the standard of living established during the marriage.


 (e) The obligations and assets, including the separate propertySeparate Property, of each party.


 (f) The duration of the marriage.


 (g) The ability of the supported party to engage in gainful employment without unduly interfering with the interests of dependent children in the custody of  the party.


 (h) The age and health of the parties.


 (i) The immediate and specific tax consequences to each party.


 (j) The balance of the hardships to each party.


 (k) The goal that the supported party shall be self-supporting within a reasonable period of time.  A "reasonable period of time" for purposes of this section generally shall be one-half the length of the marriage.  However, nothing in this section is intended to limit the court's discretion to order support for a greater or lesser length of time, based on any of the other factors listed in this section and the circumstances of the parties.


 (l) Any other factors the court determines are just and equitable


� § 770. Separate propertySeparate Property of married person


 (a) Separate propertySeparate Property of a married person includes all of the following:


 (1) All property owned by the person before marriage.


 (2) All property acquired by the person after marriage by gift, bequest, devise, or descent.


 (3) The rents, issues, and profits of the property described in this section.


 (b) A married person may, without the consent of the person's spouse, convey the person's separate propertySeparate Property.


� § 1500. Effect of premarital agreements and other marital property agreements


 The property rights of husband and wife prescribed by statute may be altered by a premarital agreement or other marital property agreement.


� Does this mean that if the spouse filing for divorce is not the one that the Agreement protects, the Agreement might be enforceable?


� § 1611. Form and execution of agreement;  consideration


A premarital agreement shall be in writing and signed by both parties.  It is enforceable without consideration


� § 1503. Law applicable to preexisting premarital agreements


Nothing in this chapter affects the validity or effect of premarital agreements made before January 1, 1986, and the validity and effect of those agreements shall continue to be determined by the law applicable to the agreements before January 1, 1986.


� § 1612. Subject matter of premarital agreements


(a) Parties to a premarital agreement may contract with respect to all of the following:


 (1) The rights and obligations of each of the parties in any of the property of either or both of them whenever and wherever acquired or located.


 (2) The right to buy, sell, use, transfer, exchange, abandon, lease, consume, expend, assign, create a security interest in, mortgage, encumber, dispose of, or otherwise manage and control property.


 (3) The disposition of property upon separation, marital dissolution, death, or the occurrence or nonoccurrence of any other event.


 (4) The making of a will, trust, or other arrangement to carry out the provisions of the agreement.


 (5) The ownership rights in and disposition of the death benefit from a life insurance policy.


 (6) The choice of law governing the construction of the agreement.


 (7) Any other matter, including their personal rights and obligations, not in violation of public policy or a statute imposing a criminal penalty.


 (b) The right of a child to support may not be adversely affected by a premarital agreement.


� § 1615. Unenforceable agreements


(a) A premarital agreement is not enforceable if the party against whom enforcement is sought proves either of the following:


 (1) That party did not execute the agreement voluntarily.


 (2) The agreement was unconscionable when it was executed and, before execution of the agreement, all of the following applied to that party:


 (A) That party was not provided a fair and reasonable disclosure of the property or financial obligations of the other party.


 (B) That party did not voluntarily and expressly waive, in writing, any right  to disclosure of the property or financial obligations of the other party beyond the disclosure provided.


 (C) That party did not have, or reasonably could not have had, an adequate knowledge of the property or financial obligations of the other party.


 (b) An issue of unconscionability of a premarital agreement shall be decided by the court as a matter of law.


� See Unconscionable at Dissolution Handout and notes from Sept. 7, 1999; Premarital Agreement Hypothetical Handout.


�  852. Requirements


 (a) A transmutation of real or personal property is not valid unless made in writing by an express declaration that is made, joined in, consented to, or accepted by the spouse whose interest in the property is adversely affected.


 (b) A transmutation of real property is not effective as to third parties without notice thereof unless recorded.


 (c) This section does not apply to a gift between the spouses of clothing, wearing apparel, jewelry, or other tangible articles of a personal nature that is used solely or principally by the spouse to whom the gift is made and that is not substantial in value taking into account the circumstances of the marriage.


 (d) Nothing in this section affects the law governing characterization of property in which separate propertySeparate Property and community propertyCommunity Property are commingled or otherwise combined.


 (e) This section does not apply to or affect a transmutation of property made before January 1, 1985, and the law that would otherwise be applicable to that transmutation shall continue to apply.


� See Handout on Express Declarations and notes from Sept. 14, 1999.


�  803. Property acquired by married woman before January 1, 1975;  conclusiveness of presumptions


 Notwithstanding any other provision of this part, whenever any real or personal property, or any interest therein or encumbrance thereon, was acquired before January 1, 1975, by a married woman by an instrument in writing, the following presumptions apply, and are conclusive in favor of any person dealing in good faith and for a valuable consideration with the married woman or her legal representatives or successors in interest, regardless of any change in her marital status after acquisition of the property:


 (a) If acquired by the married woman, the presumption is that the property is  the married woman's separate propertySeparate Property.


 (b) If acquired by the married woman and any other person, the presumption is that the married woman takes the part acquired by her as tenant in common, unless a different intention is expressed in the instrument.


 (c) If acquired by husband and wife by an instrument in which they are described as husband and wife, the presumption is that the property is the community propertyCommunity Property of the husband and wife, unless a different intention is expressed in the instrument.


� 


§ 4800.1. Legislative findings and declarations; property acquired during marriage in joint form presumed community propertyCommunity Property;  division of property upon dissolution or legal separation





 (a) The Legislature hereby finds and declares as follows:


 (1) It is the public policy of this state to provide uniformly and consistently for the standard of proof in establishing the character of property acquired by spouses during marriage in joint title form, and for the allocation of communityCommunity and separateSeparate interests in that property between the  spouses.


 (2) The methods provided by case and statutory law have not resulted in consistency in the treatment of spouses' interests in property which they hold in joint title, but rather, have created confusion as to which law applies at a particular point in time to property, depending on the form of title, and, as a result, spouses cannot have reliable expectations as to the characterization of their property and the allocation of the interests therein, and attorneys cannot reliably advise their clients regarding applicable law.


 (3) Therefore, the Legislature finds that a compelling state interest exists to provide for uniform treatment of property;  thus the Legislature intends that the forms of this section and Section 4800.2, operative on January 1, 1987, shall apply to all property held in joint title regardless of the date of acquisition of the property or the date of any agreement affecting the character of the property, and that that form of this section and that form of Section 4800.2 are applicable in all proceedings commenced on or after January 1, 1984.  However, the form of this section and the form of Section 4800.2 operative on January 1, 1987, are not applicable to property settlement agreements executed prior to January 1, 1987, or proceedings in which judgments were rendered prior to January 1, 1987, regardless of whether those judgments have become final.


  (b) For the purpose of division of property upon dissolution of marriage or legal separation, property acquired by the parties during marriage in joint form, including property held in tenancy in common, joint tenancy, tenancy by the entirety, or as community propertyCommunity Property is presumed to be community propertyCommunity Property. This presumption is a presumption affecting the burden of proof and may be rebutted by either of the following:


 (1) A clear statement in the deed or other documentary evidence of title by which the property is acquired that the property is separate propertySeparate Property and not community propertyCommunity Property.


 (2) Proof that the parties have made a written agreement that the property is separate propertySeparate Property.


� See Handout: Property Acquired in Joint Tenancy—Presumptions Affecting Distributions Upon Divorce.


�  § 4800.2. Reimbursement for contributions to acquisition of property;  division of community propertyCommunity Property;  amount;  waiver


In the division of community propertyCommunity Property under this part unless a party has made a written waiver of the right to reimbursement or signed a writing that has the effect of a waiver, the party shall be reimbursed for his or her contributions to the acquisition of the property to the extent the party traces the contributions to a separate propertySeparate Property source.  The amount reimbursed shall be without interest or adjustment for change in monetary values and shall not  exceed the net value of the property at the time of the division.  As used in this section, "contributions to the acquisition of the property" include downpayments, payments for improvements, and payments that reduce the principal of a loan used to finance the purchase or improvement of the property but do not include payments of interest on the loan or payments made for maintenance, insurance, or taxation of the property.


� See Handout on Written Agreements to Protect Separate Property Contributions.


� See problems (a)–(c) on page 226 and notes from October, 19, 1999.


� Blumberg, at 225.


� See Problem on 234.


�  5305. Married parties;  community propertyCommunity Property;  presumption;  rebuttal;  change of survivorship right, beneficiary, or payee by will


 (a) Notwithstanding Sections 5301 to 5303, inclusive, if parties to an account are married to each other, whether or not they are so described in the deposit agreement, their net contribution to the account is presumed to be and remain their community propertyCommunity Property.


 (b) Notwithstanding Sections 2581 and 2640 of the Family Code, the presumption established by this section is a presumption affecting the burden of proof and may be rebutted by proof of either of the following:


 (1) The sums on deposit that are claimed to be separate propertySeparate Property can be traced  from separate propertySeparate Property unless it is proved that the married persons made a written agreement that expressed their clear intent that the sums be their community propertyCommunity Property.


 (2) The married persons made a written agreement, separateSeparate from the deposit agreement, that expressly provided that the sums on deposit, claimed not to be community propertyCommunity Property, were not to be community propertyCommunity Property.


 (c) Except as provided in Section 5307, a right of survivorship arising from the express terms of the account or under Section 5302, a beneficiary designation in a Totten trust account, or a P.O.D. payee designation, may not be changed by will.


 (d) Except as provided in subdivisions (b) and (c), a multiple-party account created with community propertyCommunity Property funds does not in any way alter community propertyCommunity Property rights.


�  (d) Reimbursement for communityCommunity contributions and assignment of loans pursuant to this section is the exclusive remedy of the communityCommunity or a party for the education or training and any resulting enhancement of the earning capacity of a party.  However, nothing in this subdivision limits consideration of the effect of the education, training, or enhancement, or the amount reimbursed pursuant to this section, on the circumstances of the parties for the purpose of an order for support pursuant to Section 4320.


�  § 2641 (b) Subject to the limitations provided in this section, upon dissolution of marriage or legal separation of the parties:


 (1) The communityCommunity shall be reimbursed for communityCommunity contributions to education or training of a party that substantially enhances the earning capacity of the party.  The amount reimbursed shall be with interest at the legal rate,  accruing from the end of the calendar year in which the contributions were made.


 (2) A loan incurred during marriage for the education or training of a party shall not be included among the liabilities of the communityCommunity for the purpose of division pursuant to this division but shall be assigned for payment by the party


�  § 2641(c) The reimbursement and assignment required by this section shall be reduced or modified to the extent circumstances render such a disposition unjust, including, but not limited to, any of the following:


 (1) The communityCommunity has substantially benefited from the education, training, or loan incurred for the education or training of the party.  There is a rebuttable presumption, affecting the burden of proof, that the communityCommunity has not substantially benefited from communityCommunity contributions to the education or training made less than 10 years before the commencement of the proceeding, and that the communityCommunity has substantially benefited from communityCommunity contributions to the education or training made more than 10 years before the commencement of the proceeding.


 (2) The education or training received by the party is offset by the education or training received by the other party for which communityCommunity contributions have been made.


  (3) The education or training enables the party receiving the education or training to engage in gainful employment that substantially reduces the need of the party for support that would otherwise be required.





� § 4320. Determination of amount due for support;  considerations


In ordering spousal support under this part, the court shall consider all of the following circumstances:


 (a) The extent to which the earning capacity of each party is sufficient to maintain the standard of living established during the marriage, taking into account all of the following:


 (1) The marketable skills of the supported party;  the job market for those  skills;  the time and expenses required for the supported party to acquire the appropriate education or training to develop those skills;  and the possible need for retraining or education to acquire other, more marketable skills or employment.


 (2) The extent to which the supported party's present or future earning capacity is impaired by periods of unemployment that were incurred during the marriage to permit the supported party to devote time to domestic duties.


 (b) The extent to which the supported party contributed to the attainment of an education, training, a career position, or a license by the supporting party.


 (c) The ability to pay of the supporting party, taking into account the supporting party's earning capacity, earned and unearned income, assets, and standard of living.


 (d) The needs of each party based on the standard of living established during the marriage.


 (e) The obligations and assets, including the separate propertySeparate Property, of each party.


 (f) The duration of the marriage.


 (g) The ability of the supported party to engage in gainful employment without unduly interfering with the interests of dependent children in the custody of  the party.


 (h) The age and health of the parties.


 (i) The immediate and specific tax consequences to each party.


 (j) The balance of the hardships to each party.


 (k) The goal that the supported party shall be self-supporting within a reasonable period of time.  A "reasonable period of time" for purposes of this section generally shall be one-half the length of the marriage.  However, nothing in this section is intended to limit the court's discretion to order support for a greater or lesser length of time, based on any of the other factors listed in this section and the circumstances of the parties.


 (l) Any other factors the court determines are just and equitable.


� Blumberg, at 270.


� Do Problem No. 4, Blumberg, at 267 (see class notes from November 9, 1999).


� § 2640. Contributions to the acquisition of the property;  waivers;  amount of reimbursement


(a) "Contributions to the acquisition of the property," as used in this section, include downpayments, payments for improvements, and payments that reduce the principal of a loan used to finance the purchase or improvement of the property but do not include payments of interest on the loan or payments made for maintenance, insurance, or taxation of the property.


 (b) In the division of the communityCommunity estate under this division, unless a party has made a written waiver of the right to reimbursement or has signed a writing that has the effect of a waiver, the party shall be reimbursed for the party's contributions to the acquisition of the property to the extent the party traces the contributions to a separate propertySeparate Property source.  The amount reimbursed shall be without interest or adjustment for change in monetary values and shall not exceed the net value of the property at the time of the division.


� § 721. Contracts with each other and third parties;  fiduciary relationship


(a) Subject to subdivision (b), either husband or wife may enter into any transaction with the other, or with any other person, respecting property, which either might if unmarried.


 (b) Except as provided in Sections 143, 144, 146, and 16040 of the Probate Code, in transactions between themselves, a husband and wife are subject to the general rules governing fiduciary relationships which control the actions of persons occupying confidential relations with each other.  This confidential relationship imposes a duty of the highest good faith and fair dealing on each spouse, and neither shall take any unfair advantage of the other.  This confidential relationship is a fiduciary relationship subject to the same rights and duties of nonmarital business partners, as provided in Sections 15019, 15020, 15021, and 15022 of the Corporations Code, including the following:


 (1) Providing each spouse access at all times to any books kept regarding a transaction for the purposes of inspection and copying.


 (2) Rendering upon request, true and full information of all things affecting any transaction which concerns the community propertyCommunity Property.  Nothing in this section is intended to impose a duty for either spouse to keep detailed books and records of community propertyCommunity Property transactions.


 (3) Accounting to the spouse, and holding as a trustee, any benefit or profit derived from any transaction by one spouse without the consent of the other spouse which concerns the community propertyCommunity Property.


� § 1101. Claim for breach of fiduciary duty;  court ordered accounting;  addition of name of spouse to community propertyCommunity Property;  limitation of action; consent of spouse not required;  remedies


(a) A spouse has a claim against the other spouse for a breach of the fiduciary duty imposed by Section 1100 or 1102 that results in impairment to the claimant spouse's present undivided one-half interest in the communityCommunity estate, including, but not limited to, a single transaction or a pattern or series of transactions, which transaction or transactions have caused or will cause a detrimental impact to the claimant spouse's undivided one-half interest in the communityCommunity estate.


 (b) A court may order an accounting of the property and obligations of the  parties to a marriage and may determine the rights of ownership in, the beneficial enjoyment of, or access to, community propertyCommunity Property, and the classification of all property of the parties to a marriage.


 (c) A court may order that the name of a spouse shall be added to community propertyCommunity Property held in the name of the other spouse alone or that the title of community propertyCommunity Property held in some other title form shall be reformed to reflect its communityCommunity character, except with respect to any of the following:


 (1) A partnership interest held by the other spouse as a general partner.


 (2) An interest in a professional corporation or professional association.


 (3) An asset of an unincorporated business if the other spouse is the only spouse involved in operating and managing the business.


 (4) Any other property, if the revision would adversely affect the rights of a third person.


 (d)(1) Except as provided in paragraph (2), any action under subdivision (a) shall be commenced within three years of the date a petitioning spouse had actual knowledge that the transaction or event for which the remedy is being sought occurred.


 (2) An action may be commenced under this section upon the death of a spouse or in conjunction with an action for legal separation, dissolution of marriage, or nullity without regard to the time limitations set forth in paragraph (1).


  (3) The defense of laches may be raised in any action brought under this section.


 (4) Except as to actions authorized by paragraph (2), remedies under subdivision (a) apply only to transactions or events occurring on or after July 1, 1987.


 (e) In any transaction affecting community propertyCommunity Property in which the consent of both spouses is required, the court may, upon the motion of a spouse, dispense with the requirement of the other spouse's consent if both of the following requirements are met:


 (1) The proposed transaction is in the best interest of the communityCommunity.


 (2) Consent has been arbitrarily refused or cannot be obtained due to the physical incapacity, mental incapacity, or prolonged absence of the nonconsenting spouse.


 (f) Any action may be brought under this section without filing an action for dissolution of marriage, legal separation, or nullity, or may be brought in conjunction with the action or upon the death of a spouse.


 (g) Remedies for breach of the fiduciary duty by one spouse as set out in Section 721 shall include, but not be limited to, an award to the other spouse of 50 percent, or an amount equal to 50 percent, of any asset undisclosed or transferred in breach of the fiduciary duty plus attorney's fees and court  costs.  However, in no event shall interest be assessed on the managing spouse.


 (h) Remedies for the breach of the fiduciary duty by one spouse when the breach falls within the ambit of Section 3294 of the Civil Code shall include, but not be limited to, an award to the other spouse of 100 percent, or an amount equal to 100 percent, of any asset undisclosed or transferred in breach of the fiduciary duty.


� § 2601. Conditional award of an asset of the communityCommunity estate to one party


Where economic circumstances warrant, the court may award an asset of the communityCommunity estate to one party on such conditions as the court deems proper to effect a substantially equal division of the communityCommunity estate.


� § 2602. Additional award or offset against existing property;  award of amount determined to have been misappropriated


As an additional award or offset against existing property, the court may award, from a party's share, the amount the court determines to have been deliberately misappropriated by the party to the exclusion of the interest of the other party in the communityCommunity estate.


� § 2040. Temporary restraining order;  contents


(a) In addition to the contents required by Section 412.20 of the Code of Civil Procedure, the summons shall contain a temporary restraining order:


 (1) Restraining both parties from removing the minor child or children of the parties, if any, from the state without the prior written consent of the other party or an order of the court.


  (2) Restraining both parties from transferring, encumbering, hypothecating, concealing, or in any way disposing of any property, real or personal, whether communityCommunity, quasi-communityCommunity, or separateSeparate, without the written consent of the other party or an order of the court, except in the usual course of business or for the necessities of life and requiring each party to notify the other party of any proposed extraordinary expenditures at least five business days before incurring those expenditures and to account to the court for all extraordinary expenditures made after service of the summons on that party.  However, nothing in the restraining order shall preclude the parties from using community propertyCommunity Property to pay reasonable attorney's fees in order to retain legal counsel in the proceeding.


 (3) Restraining both parties from cashing, borrowing against, canceling, transferring, disposing of, or changing the beneficiaries of any insurance or other coverage, including life, health, automobile, and disability held for the benefit of the parties and their child or children for whom support may be ordered.


 (b) In all actions filed on and after January 1, 1995, the summons shall contain the following notice:


 "WARNING:  California law provides that, for purposes of division of property upon dissolution of marriage or legal separation, property acquired by the  parties during marriage in joint form is presumed to be community propertyCommunity Property.  If either party to this action should die before the jointly held community propertyCommunity Property is divided, the language of how title is held in the deed (i.e., joint tenancy, tenants in common, or community propertyCommunity Property) will be controlling and not the community propertyCommunity Property presumption.  You should consult your attorney if you want the community propertyCommunity Property presumption to be written into the recorded title to the property."


� § 2621. Premarital debts;  confirmation


Debts incurred by either spouse before the date of marriage shall be confirmed without offset to the spouse who incurred the debt.


� § 2622. Marital debts incurred before the date of separation;  division


(a) Except as provided in subdivision (b), debts incurred by either spouse after the date of marriage but before the date of separation shall be divided as set forth in Sections 2550 to 2552, inclusive, and Sections 2601 to 2604, inclusive.


 (b) To the extent that communityCommunity debts exceed total communityCommunity and quasi- communityCommunity assets, the excess of debt shall be assigned as the court deems just and equitable, taking into account factors such as the parties' relative ability to pay.


� § 2551. Characterization of liabilities;  confirmation or assignment


For the purposes of division and in confirming or assigning the liabilities of the parties for which the communityCommunity estate is liable, the court shall characterize liabilities as separateSeparate or communityCommunity and confirm or assign them to the parties in accordance with Part 6 (commencing with Section 2620).


� § 2625. Separate debts incurred before date of separation;  confirmation


Notwithstanding Sections 2620 to 2624, inclusive, all separateSeparate debts, including those debts incurred by a spouse during marriage and before the date of separation that were not incurred for the benefit of the communityCommunity, shall be confirmed without offset to the spouse who incurred the debt.


� § 2623. Marital debts incurred after the date of separation;  confirmation


Debts incurred by either spouse after the date of separation but before entry of a judgment of dissolution of marriage or legal separation of the parties shall be confirmed as follows:


 (a) Debts incurred by either spouse for the common necessaries of life of either spouse or the necessaries of life of the children of the marriage for whom support may be ordered, in the absence of a court order or written agreement for support or for the payment of these debts, shall be confirmed to either spouse according to the parties' respective needs and abilities to pay at the time the debt was incurred.


 (b) Debts incurred by either spouse for nonnecessaries of that spouse or  children of the marriage for whom support may be ordered shall be confirmed without offset to the spouse who incurred the debt.


� § 2622. Marital debts incurred before the date of separation;  division


(a) Except as provided in subdivision (b), debts incurred by either spouse after the date of marriage but before the date of separation shall be divided as set forth in Sections 2550 to 2552, inclusive, and Sections 2601 to 2604, inclusive.


 (b) To the extent that communityCommunity debts exceed total communityCommunity and quasi- communityCommunity assets, the excess of debt shall be assigned as the court deems just and equitable, taking into account factors such as the parties' relative ability to pay.


� § 100. Community propertyCommunity Property


(a) Upon the death of a married person, one-half of the community propertyCommunity Property belongs to the surviving spouse and the other half belongs to the decedent.


 (b) Notwithstanding subdivision (a), a husband and wife may agree in writing to divide their community propertyCommunity Property on the basis of a non pro rata division of the aggregate value of the community propertyCommunity Property or on the basis of a division of each individual item or asset of community propertyCommunity Property, or partly on each basis. Nothing in this subdivision shall be construed to require this written agreement in order to permit or recognize a non pro rata division of community propertyCommunity Property.


� § 6401. Surviving spouse;  intestate share;  communityCommunity or quasi-community propertyCommunity Property;  separate propertySeparate Property


(a) As to community propertyCommunity Property, the intestate share of the surviving spouse is the one-half of the community propertyCommunity Property that belongs to the decedent under Section 100.


 (b) As to quasi-community propertyCommunity Property, the intestate share of the surviving spouse is the one-half of the quasi-community propertyCommunity Property that belongs to the decedent under Section 101.


 (c) As to separate propertySeparate Property, the intestate share of the surviving spouse is as follows:


  (1) The entire intestate estate if the decedent did not leave any surviving issue, parent, brother, sister, or issue of a deceased brother or sister.


 (2) One-half of the intestate estate in the following cases:


 (A) Where the decedent leaves only one child or the issue of one deceased child.


 (B) Where the decedent leaves no issue but leaves a parent or parents or their issue or the issue of either of them.


 (3) One-third of the intestate estate in the following cases:


 (A) Where the decedent leaves more than one child.


 (B) Where the decedent leaves one child and the issue of one or more deceased children.


 (C) Where the decedent leaves issue of two or more deceased children.


� See discussion in Blumberg, at 523.


� § 308. Foreign marriages;  validity


A marriage contracted outside this state that would be valid by the laws of the jurisdiction in which the marriage was contracted is valid in this state.


� Bulmberg, at 528.


� § 2251. Status of putative spouse;  division of communityCommunity or quasi-community propertyCommunity Property


(a) If a determination is made that a marriage is void or voidable and the court finds that either party or both parties believed in good faith that the marriage was valid, the court shall:


 (1) Declare the party or parties to have the status of a putative spouse.


 (2) If the division of property is in issue, divide, in accordance with Division 7 (commencing with Section 2500), that property acquired during the union which would have been community propertyCommunity Property or quasi-community propertyCommunity Property if the union had not been void or voidable.  This property is known as "quasi-marital property".


 (b) If the court expressly reserves jurisdiction, it may make the property division at a time after the judgment.


� § 2252. Liability of quasi-marital property for debts of parties


The property divided pursuant to Section 2251 is liable for debts of the parties to the same extent as if the property had been community propertyCommunity Property or quasi-community propertyCommunity Property.


� Vyrones, Handout, at 8.





