Marital Property

California Family Laws and Rules (Code Book): 

· Divorce: anything over §2000

· Rights and obligations during marriage: §§700 – 1800

· Division of property: §§2500 – 3000

· Child support: §§3900 – 4253 

· Spousal support: §§4300 – 4360 

Charactization of Property

· When was the asset acquired?
· How  was the asset acquired?  What is its source?  Was it, for example, acquired by labor or by gift?
· Is there any legal presumption that may affect the character of the asset? (NOTE: A presumption may control the character of an asset even when the time and source of acquisition are ascertainable, but presumptions are more often important when these vital facts are unascertainable).
· Did either or both spouses act in any way that may have changed the asset’s character?  Did one make a gift of his interest to the other?  Or did both spouses joint together to alter the character of the asset?
Community Property v. Separate Property
· §760 Community Property: Except as otherwise provided by statute, all property, real or personal, wherever situated, acquired by a married person during the marriage while domiciled in this state is community property.

· A married person may not, without the consent of the person’s spouse, convey the couple’s community property.  

· Generally speaking, community property is earnings acquired during marriage.

· Policy for 50/50 community property: The law recognizes different types of contributions (not all in the form of a paycheck).  Married couples are one unit.  Practically speaking, their earnings get co-mingled anyway.

· §770 Separate Property of a married person: Key question – when was the property acquired (before or after marriage)?

· Separate property of a married person includes all of the following:

· All property owned by the person before marriage.

· All property acquired by the person after marriage by gift, bequest, devise, or descent.

· bequest – transfer of any personal property by a valid will

· devise – transfer of real property by a valid will

· transferred by descent – transferred by intestacy

· The rents, issues, and profits of the property described in this section.

· A married person may, without the consent of the person’s spouse, convey the person’s separate property.

· Hypo: Sue owns a 4-unit apartment building.  Then, Sue marries Sol.  The building is separate property.  Is the income on the property separate property or community property – even if it is producing income during the marriage?  The income is separate property.

· If Sue makes improvements to the building and then raises the rent, what happens?  One factor is whether she used $ acquired during the marriage, or $ from her personal account before marriage.  If the income is coming in as a result of her labor during marriage, then the income begins to look like community property.  

Two Approaches to the Division of Marital Property

Common Law Approach to Marital Property: Most states have a common law system.

· During Marriage: In common law states, there is no marital property during an ongoing marriage.  This means that something is either “his” or “hers” unless something is purchased jointly.  

· Your paycheck is your property.  So, if you want to give your paycheck to your brother, your husband can’t legally intervene even if you won’t be able to pay the rent.  

· There is no fiduciary duty.

· End of Marriage: 
· Death: If the husband dies, the surviving spouse gets whatever is “hers.”  The decedent’s estate gets whatever was “his.”  The law steps in and re-allocates property rights irrespective of title.  

· The Elective Share: If the decedent leaves nothing to the surviving spouse in his will, statute requires that the surviving spouse receive 1/3 of the estate.  

· Divorce: This is the only time “marital property” laws come into play.  This means that people who don’t get divorced (i.e., death) will never have marital property. 

·  What “marital property” can the courts re-allocate?
· Hotchpot Approach: Everything owned by either spouse at the time of divorce is considered marital property, and the court has jurisdiction to re-allocate it.  So, everything that the couple owns, no matter when they acquired it or how they acquired it, is subject to jurisdiction of the courts.

· Standard for Distribution in Common Law States: 
· Equitable Distribution: The legislature sets out a list of factors for the judges to look at in order to decide what makes an equitable distribution.  The courts will presume that “equal” is “equitable.”  But, courts have leeway.

· Painter v. Painter (p.15): This couple got divorced in a Community Property State, which followed the Equitable Distribution Approach. 

· Issue: Is property acquired by gift or inheritance during marriage considered “marital property” for purposes of division?

· Statute: The court is authorized to distribute equitably “… the property, both real and personal, which was legally and beneficially acquired by them or either of them during the marriage.”

· TC: The TC interpreted the word “acquired” to exclude assets which were acquired by gift or inheritance during marriage.

· SC: The SC reached a contrary conclusion.  The SC interpreted the word  “acquired” to include not only property which is the direct or indirect result of an expenditure of effort on the part of a spouse, but also, that which is received by gift or inheritance, or any other way.

· RULE: All property, regardless of its source, in which a spouse acquires an interest in during the marriage shall be eligible for distribution in the event of divorce.

· Equitable Distribution: This gets applied by using a list of factors: Respective ages, background, earning, ability, duration of marriage, standard of living during marriage, $ or property bought into marriage, present income, property acquired during the marriage, source of acquisition, current value and income producing capacity of the property, debts and liabilities, present mental and physical health, probability of continuing present employment, effect of distribution of assets on the ability to pay alimony and support, and gifts from one spouse to the other during marriage.

Community Property Approach to Marital Property: This approach has been adopted by 8 states, including CA.  The Uniform Marital Property Act (adopted by Wisconsin) looks exactly like community property.

· During Marriage: You have “community property” and “separate property.”  

· Separate Property: Each spouse has the exclusive management and control of his or her SP.

· Community Property: Each spouse has equal management and control of the CP (whenever acquired).  This means that either spouse acting alone may buy, sell, spend, and encumber all the CP.  However, this refers only to lifetime control.  Each spouse has testamentary control of only his ½ interest in the CP.

· Exceptions:
· Real property: Both spouses must execute instruments involving real property.  

· Personal property:

· Personal belongings: A spouse may not sell, convey, or encumber community personal property used as the family dwelling, or CP household furnishings, or clothing of the spouse or minor children without the written consent of other spouse.

· Business: A spouse who is operating a business or an interest in a business that is all or substantially community personal property has the primary management and control of the business or interest.

· Bank accounts.

· Gifts of CP: Both spouses must give written consent.

· End of Marriage: 
· Death: The community property gets divided equally.  You need to find out what was acquired during the marriage under §760 and then make an equal division.  50% goes to the estate and 50% goes to the surviving spouse.  

· Divorce: (Similar to division at death) Figure out what is community property and what is separate property.  Whatever is community property gets divided 50/50.  Whatever is separate property goes to the respective owners.

· What “marital property” can the courts re-allocate?
· Marital v. Nonmarital Approach: The court can step in and re-allocate community property, but not separate property.  See §760 and §770.

· Standard for Distribution in Community Property States:
· Equal Division: Courts can only make an equal division of community property (exception – when the spouse is trying to hide assets).  Each party has an equal share.  If the marriage ends at death or divorce, the community property is divided equally.

Family Law

· Basic Rights and Duties in a Marriage:

· Support between partners

· Property rights between partners

· Care, custody & decision making with respect to children

· Support of children

· Divorce action

· Times When These Issues Could Arise:
· During marriage

· At end of marriage, by death

· At end of marriage, by divorce (most likely)

Ways to bypass community property laws
Premarital/Antenuptial Agreements:

· There has ALWAYS been a statute of frauds requirement – under the common law regime and after January 1, 1986 (UPAA).
· Premarital agreements made on and after January 1, 1986 are regulated by the Uniform Premarital Agreement Act (CA Family Code §§1600-1617).

· Premarital agreements made before January 1, 1986 are regulated by a mix of preexisting statutes and case law.  However, the Uniform Act does not appear to make significant changes in preexisting law.

· Why do people use premarital agreements?

· Just in case you do get divorced, you don’t want it to be any worse than it has to be.  Deal with it while you are rational.

· Children from prior marriages don’t want to be cut out.  Estate planning mechanism.

· If there is a significant wealth or disparity, it might be important.

· Guarantee that there will be one steady income.  This arises when there is one spouse who is in a business that is not incorporated (because then that spouse is personally liable if someone goes after the business).

· Contemplation of bankruptcy.

· Set out a schedule of assets that they own at the time of marriage.

· §1500. Effect of premarital and other marital property agreements: The property rights of husband and wife prescribed by statute may be altered by a premarital agreement or other marital property agreement.

· Basically, you can bypass community property laws/rights with an agreement made before marriage.

· §1600. Uniform Premarital Agreement Act: This Act only applies to marriages after January 1, 1986.  If before 1986, then you are dealing with common law standards.  The UPAA was not intended to supercede the common law of CA (it’s supposed to be read in conjunction).

· §1610. Definitions
· “Premarital agreement” means an agreement between prospective spouses made in contemplation of marriage and to be effective upon marriage.

· “Property” means an interest, present or future, legal or equitable, vested or contingent, in real or personal property, including income and earnings.

· §1611. Forms and execution of agreement – A premarital agreement shall be in writing and signed by both parties (statute of frauds).

· §1612. Subject matter of premarital agreement: Parties to a premarital agreement may contract with respect to all of the following:

· The rights and obligations of each of the parties in any of the property of either or both of them whenever and wherever acquired or located.

· The right to buy, sell, use, transfer, exchange, abandon, lease, consume, expend, assign, create a security interest in, mortgage, encumber, dispose of, or otherwise manage and control property.

· The disposition of property upon separation, marital dissolution, death, or the occurrence or nonoccurrence of any other event.

· The making of a will, trust, or other arrangement to carry out the provisions of the agreement.

· The ownership rights in and disposition of the death benefit from a life insurance policy.

· The choice of law governing the construction of the agreement.

· Any other matter, including their personal rights and obligations, not in violation of public policy or a statute imposing a criminal penalty (catch-all provision).

· Child support: The right of a child to support may not be adversely affected by a premarital agreement.

· Spousal support: You can’t waive spousal support with a premarital agreement.

· §1615. Unenforceable Agreements: A premarital agreement is not enforceable if the party against whom enforcement is sought proves either of the following:

· Coercion: That party did not execute the agreement voluntarily; or

· Unconscionability: The agreement was unconscionable when it was executed and, before execution of the agreement, all of the following applied to that party:

· That party was not provided a fair and reasonable disclosure of the property or financial obligations of the other party.

· That party did not voluntarily and expressly waive in writing, any right to disclosure of the property or financial obligation of the other party beyond the disclosure period.

· That party did not have, or reasonably could not have had, and adequate knowledge of the property or financial obligations of the other party.

· How is different than unconscionability under common law?  The UPAA has a two-pronged requirement for unconscionability.  It must be unconscionable and there are disclosure requirements.  Under the common law system, if you could prove that an agreement was unconscionable when it was executed, that was enough.  The UPAA added the second requirement of disclosure (“Unconscionability +”).

· After 1986, can you still prove that a premarital agreement is unenforceable because it promotes or facilitates divorce?  Did the legislature intend to supplement or replace the common law?  In the absence of a clear statement that the UPAA was meant to replace the common law, we can infer that the UPAA was only intended to supplement the common law.  Premarital Agreements will not be enforced if they promote divorce.
· This case law requirement has been read narrowly to invalidate only those terms that create a positive incentive for one party to seek a divorce.

· Marriage of Dawley (p.99): The UPAA does not apply to this case.  Betty & James had a relationship.  She became pregnant.  They made a deal to avoid the risk of her losing her job (having a child w/out being married violated moral standards).  They agreed that it would be a temporary marriage.  

· Issue: Is the premarital agreement valid?

· Premarital Agreement: Describes the parties and what each of own (evidence of separate property).  They agree to keep all of their property separate.  Property acquired during the marriage will be kept separate.  Had they not written this agreement, any property acquired during marriage would have been community property.  James agreed to support Betty and her daughter from a prior relationship for a minimum of 14 months.

· Betty challenges the agreement because – 

· Violates public policy: there was never any intention to get married.  When they executed the agreement, they were thinking about getting divorced.  

· The court disagreed.  The court said that we should only look to the terms of the agreement (don’t ever ask, “what were they thinking”).  

· Other concern: memory loss (impossible to remember the subjective intent of the parties).

· Terms of the Agreement – 

· Property provisions: court says it doesn’t promote or encourage divorce because nothing changes (they have separate property during and after divorce).

· Standard: Do their rights change?  Do they change in a way that creates an incentive to one or both of the parties?

· Support provisions: Betty argued that the 14-month provision violated public policy.  

· The court said that the agreement didn’t limit the support to 14 months.  Rather, it was a minimum.  He actually provided more support than necessary (he would have no duty to provide support for her first child).  

· Undue Influence: Betty argued that this was a confidential relationship.  There should be a high degree of trust.  This is not like a standard contract.  They had a higher duty toward each other.  However, the court said that there was no undue influence here.

· General factors that would create undue influence:

· Grossly unfair terms

· Economic status; wealth

· Power relationship

· Education (maybe a factor)

· Relying solely on the words of another; reliance

· Age disparity

· Using one lawyer

· Timing (presented just before the event)

· Court focused on the fact that they were both under pressure: She needed to get married because she was afraid she might lose her job; He needed to get married because he was being threatened with a paternity suit.

· RULE: Contemplating divorce isn’t enough.  The agreement needs to promote or encourage divorce in order to be invalid.  Look to terms of the agreement.

· Holding: The premarital agreement was not invalid.

· Marriage of Noghrey (p.109): This prenuptial agreement says that she will get $500,000 and a house upon divorce.  This is a lot for a woman who doesn’t have a career.  The goal of this agreement is to protect the woman in a situation where she would be unable to remarry or find successful employment if the marriage didn’t work out.

· Issue: Does this prenuptial agreement promote or encourage divorce (and therefore make it invalid)?

· Holding: The court says that this agreement provides incentive for divorce.  Therefore, the prenuptial agreement is invalid.

· What can we do to avoid this problem and make the agreement enforceable?

· The problem is that the money is tied to the divorce, which the law does not want to facilitate.  If you had an agreement that said, “upon marriage, she is to receive $ and property,” then it would be a gift to her.  If they get divorced, the property remains hers.  In the meantime, if the marriage continues, she won’t need the property, but she will have it as a resource.

· Freitas v. Freitas, p.113: This case arose when the husband died.  The suit is between the surviving spouse and his 3 children from a prior marriage.  The surviving spouse is arguing that there was a premarital agreement that said that the husband agreed to make her the beneficiary of a policy of life insurance in the sum of $1,000.  However, during the marriage, he changed the beneficiary to his 3 children.  The problem is that it is not in writing (statute of frauds).  

· Holding: The agreement is held enforceable because the oral agreement was fully performed (fully executed).  After they got married, he named her the beneficiary.  He fully performed on that agreement and it became fully enforceable under this doctrine.  

· This is an exception to the statute of frauds.

· Once the agreement is found to be enforceable, then it doesn’t matter if it is changed later.

· §21610. Share of omitted spouse: Except as provided in §21611, if a decedent fails to provide in a will for the decedent’s surviving spouse who married the decedent after the execution of all of the decedent’s wills, the omitted spouse shall receive a share in the decedent’s estate, consisting of the following property:

· 50% of the community property that belongs to the decedent.

· 50% of the quasi-community property

· A share of the separate property of the decedent equal in value to that which the spouse would have received if the decedent had died without having executed a will, but in no event is the share to be more that 50% of the value of the separate property.

· §21611. Exceptions: The spouse shall not receive a share of the estate under §21610 if any of the following is established:

· The decedent’s failure to provide for the spouse in the decedent’s will was intentional and that intention appears from the will.

· The decedent provided for the spouse by transfer outside of the estate passing by the decedent’s wills and the intention that the transfer be in lieu of a provision in said wills is shown by statements of the decedent or from the amount of the transfer or by other evidence.

· The spouse made a valid agreement waiving the right to share in the decedent’s estate.

· Estate of Sheldon, p.114: Florence has 2 children from a prior marriage.  2 years before she re-marries, she executes a will leaving everything to her children.  Then, she re-marries Al, and she dies shortly thereafter.  When she dies, all of her property goes to her children, and Al, the surviving spouse, is left with nothing.  There is a premarital agreement stating that neither spouse would share in the other’s estate.

· Issue:  Is the premarital agreement valid?

· Premarital Agreement: States that both Al and Florence agreed that neither would share in the other’s estate.

· If valid: Al doesn’t get anything because he agreed to waive his interest and so the “omitted spouse” statute doesn’t apply and the will gets carried out ($ split between the daughters).

· If invalid: The “omitted spouse” statute would apply and Al would get the statutory share of the estate, which is 1/3, and the rest of the estate would be divided according to Florence’s will.  

· Arguments: 
· Full performance

· Estoppel – this argument has two bases:

· Unjust enrichment (not the case here)

· Detrimental reliance – in this case, Florence relied on the agreement that Al would waive interest in her estate.  It was only detrimental because they each promised not to share in each other’s estate.  So, her detriment was her opportunity to share in the estate should she have survived Al. 

Transmutation Agreements: Agreements made during marriage.  With these agreements, you can change the character of property during the marriage.  

· ASK – When was the transmutation agreement formed?  If the agreement was formed before January 1, 1985, there was no statute of frauds requirement.  In addition to recognizing oral agreements, courts recognized agreements or donative acts inferred from one or both parties’ behavior.

· For example, a deceased husband’s transmutation of his SP apartment house (titled in his name alone) into a community asset was proven by showing that the husband referred to the asset as “our” apartment house and filed state income tax returns listing the income as CP. (Estate of Nelson).

· Common Law (before January 1, 1985):
· Rule of Easy Transmutation
· Estate of Raphael, p.120: This case was pre-1985 (no SOF requirement).  Therefore, we look to the parties’ intent.  The surviving spouse (wife) and the brother of the deceased are involved in this lawsuit.  After the husband and wife were married, he inherited property from his mother who died.  The wife presented evidence that the inheritance was joint property held by the husband and wife.

· The court said that there was a valid transmutation agreement.  Sufficient evidence:

· Income tax returns

· Testimony about his statements (“everything is ours”, “50/50”).

· When did the agreement become effective?  We look to the parties’ intent.  It became effective right when they got married.  The husband told the wife, “Now that we are married, everything that is mine is yours, etc.”

· Rule of Thumb: When you want property to be held jointly, you should put it in writing.  Joint tenancy with a right of survivorship is NOT the default rule, and oftentimes, it is difficult to prove intent.

· Modern Law (after January 1, 1985):
· §850. Transmutation by agreement or transfer: Married persons may by agreement or transfer, withor without consideration, do any of the following: 

· community property > separate property

· separate property > community property

· separate property > separate property

· §852. Requirements: 

· A transmutation of real or personal property is not valid unless made in writing by an express declaration that is made, joined in, consented to, or accepted by the spouse whose interest in the property is adversely affected.
· The necessary express declaration must contain language that “expressly states that a necessary change in the characterization or ownership of the property is being made.”
· A transmutation of real property is not effective as to 3rd parties without notice thereof unless recorded.
· Marriage of Jafeman, p.123: In this case, the parties are the divorcing spouses.  The wife is arguing that there was a valid transmutation agreement (transmuting the house from the husband’s SP to CP), and the husband is arguing that there wasn’t every any agreement.

· Issue: Is the house community property?

· Facts that indicate that the house might be community property: 

· She handled the family finances.  

· She used her separate funds to make improvements and maintain the house.

· Just because one spouse is using funds to maintain the property doesn’t mean that the house is community property.  She may have thought that the house was community property, but it doesn’t matter – we must look at the intent of the person giving something up.

· He referred to the house as “our house.”

· The court says that this isn’t substantial enough because he could have just been referring to the house that they live in.  

· In Nelson, the property is income property.  It is his business.  In that case, it was much more significant that he referred to the business as “ours.”

· She thought it was community property.

· Facts that indicate that the house was not transmuted:

· He said that it was his house.

· The title was in his name.

· Holding: There is not enough evidence to show that the house is community property.  

· Estate of MacDonald (p.128): The representative of Margery’s estate (looking after her children’s interest) v. her surviving spouse.  The property at issue is money in an IRA account ($266,000) that was cashed out upon his retirement.  The key documents at issue are the documents used to set up the IRAs.  The representative is arguing that there wasn’t transmutation of the pension benefits.  The spouse is arguing that there was transmutation.  

· Evidence supporting a transmutation: The consent provision of the document; Margery had been diagnosed with cancer, so they separated out her interests so that they could be transferred to her children upon death.

· Before 1985: This is a signed document.  It probably would have met the relaxed standards of a transmutation.

· Under §852: This is not enough.  The court discusses the problems of the Rule of Easy Transmutation (i.e., it seems to encourage perjury; standard is too flexible that it encourages litigation), and that is why §852 requires a writing.  But, there needs to be more – there needs to be an “express declaration.”  (SOF+)
· One of the problems with the common law rule was that all evidence was admissible.  Now, you can only look to the writing.  You need “a writing by an express declaration.”  You need to show very clear intent.

· Why isn’t the consent line in the IRA documents sufficient?  There needs to be express language that acknowledges that she is giving up an interest.  Here, it seems like she knows she is consenting, but she doesn’t know that she is giving up an interest.  You don’t have to use the word “transmutation.”

· What language would work?  For example, “Being the participant’s spouse, I hereby consent to the above designation, giving to the accountholder any interest I have in the funds deposited in this account.”
· What if Margery said that she understood she was signed (orally) when she signed the document?  That still isn’t enough because the legislature did away with the need for extrinsic evidence.

· Dissent (Justice Mosk): Under his analysis, you would actually have to use the word “transmutation.”  This is the strictest reading of §852 possible.  He is more strict than the majority in MacDonald.  

· Justice Arabian: May allow some extrinsic evidence (concern with carrying out the intent).

· Majority: No extrinsic evidence (concern with preventing perjury and litigation)

Definitional and Tracing Issues

· Proof that an asset was acquired during marriage only raises a presumption that the asset is CP.  The SP proponent may overcome the CP presumption that arises from acquisition during marriage by:

· Showing that the property was acquired by gift or is the fruit of SP; or

· Tracing the acquisition back to a SP source.

· When tracing, you must think about two things: 

· When the property was acquired; and

· How the property was acquired.  

· Estate of Clark (p.144): Dillard Clark had 3 children and he gave each a 1/3 share in his mineral interest.  One child dies and leaves a will.  Two weeks later, Dillard gets married to Eliza.  Dillard initiates a will contest challenging his share under his son’s will.  Dillard wins a settlement of $150,000.  Then, Dillard dies and he leaves a will saying that Eliza gets $40,000 and everything else goes to his children.  Eliza challenges the will.  This case is between Eliza and the 2 children.  The focus is on the $150,000.

· Argument that the $150,000 is CP: It was acquired during marriage.  Therefore, she should get $75,000 plus the $40,000 he left her.

· Tracing Analysis:
· How and when was it acquired?  Dillard had a right to make a claim on his son’s will.  Property acquired by inheritance is SP under §770.  He was an heir.  Dillard’s claims was transformed (by the settlement agreement) into $150,000, which is SP.

· §771 says that anything you receive in exchange for SP is still SP.

· Holding: The $150,000 was SP.

· Andrews v. Andrews (p.148): Father makes an oral agreement with his son – if the son takes care of his father, the father will leave the son everything when the father dies.  Son cares for his father until his father moves to Nome, Alaska.  Father re-marries and then dies.  He leaves a will (giving almost everything to his son), but it was invalid because it only had one signature.  The son is suing to enforce the agreement.  There is a problem with the statute of frauds.

· Exception to SOF: Full or partial performance

· Evidence of the Agreement: The son must prove that the agreement existed, but he can’t testify because he is a party to the agreement.  The concern is that he will lie.

· The next possible witness is the son’s spouse, but the same issue arises (if she has something at stake, she can’t testify either).  

· Does the spouse have something at stake?

· In order to figure out whether she may testify, the court has to characterize the property: 
· If the son receives his father’s estate, the estate would be community property because it would have been enforced by the terms of the contract (transfer occurs as a result of “work” done during the marriage – caring for the father).  Therefore, the spouse has an interest.

· What is her interest?  One half.  She has an equal interest, and therefore, she cannot testify.  But, if she doesn’t testify, they can’t prove that the agreement existed.

· What would happen to the estate?  It is as though the father died without a valid will.  His estate passes by intestate.  

· Hypo: If the father had executed a valid will and the property had transferred to the son, would the property be separate or community?  

· Community: Using tracing – the agreement was that if the son/spouse cared for the father during his life, they would get everything (community property because they “worked” for it during the marriage).  

· Is there an argument that the property might be considered separate?  If he left something to his son, just because he was his son, then that is a valid gift.  

· Downer v. Bramet (p.152): During divorce, a ranch was transferred to husband by the husband’s employer.  “Community” ends when the party separates, even if the divorce hasn’t been finalized.  The employer structured the transaction to look like a sale.  But, It looked like it was done solely for tax purposes, so the court ignored it.  Husband argues that it is SP.  Wife argues that it is CP.

· Issue: Is the ranch SP or CP?    

· Arguments:

· Separate – he received it after the community ended; the husband’s employer says that he did it as a gift; no evidence of a bargained-for agreement; no reliance; he is already getting a salary.

· Community – it was a reward for his work efforts during his employment (during his marriage); relationship is entirely employment-based; some of this work might have been before the marriage or after the marriage.

· If this is compensation, then you need to ask – when was it earned?  To the extent that it was earned before he got married, then it is separate property.

· Holding: Even though it looks like a gift, there is strong evidence the gift was made by husband’s employer in recognition of his devoted and skillful services.  Summary judgment reversed.  

Evidentiary Presumptions

· Generally, presumptions serve the purpose of establishing the burden of proof and the burden of persuasion.  There are “triggering” facts.  The “presumptions” fill in the gaps. 

· Questions to ask:
· What do you need to trigger these facts?  

· What is the presumption (i.e., presumed facts)?

· What is the reason for this presumption?

· How do you rebut this presumption?

· “Child born during marriage” presumption: There is a presumption in CA that a child born during marriage will be presumed to be the child of the husband.  

· Triggering facts – marriage and husband.  

· Presumption – that the child is, in fact, the husband’s child.

· In this case, the presumption serves a public policy that the child is legitimate.

· Why do we have presumptions?
· Because presumptions lead to the most likely scenario (achieves the truth in most cases).  

· Public policy: Judicial efficiency and family law purposes.

· §600.  Presumption and inference defined:
· A presumption is an assumption of fact that the law requires to be made from another fact or group of facts found or otherwise established in the action.  A presumption is not evidence.
· An inference is a deduction of fact that may logically and reasonably be drawn from another fact or group of facts found or otherwise established in the action.
· §601. Classification of presumptions: A presumption is either conclusive or rebuttable.  Every rebuttable presumption is either:
· A presumption affecting the burden of producing evidence or
· A presumption affecting the burden of proof.
The General Presumption

· General Presumption: Property acquired or possessed, by either or both husband and wife, during the marriage, raises a presumption that it is community property.

· “Property possessed during marriage” is likely to be applied in a long marriage.

· “Property acquired during marriage” is likely to be applied in a short marriage.

· How do you rebut the general presumption?  Tracing – showing that it wasn’t acquired during marriage, but was acquired from a separate individual source (i.e., gift, bequest, devise, or descent) OR that it was the rent or income from SP.  

· §1100. Community personal property; management and control; restrictions:
· Either spouse has the management and control of the CP.

· A spouse may not make a gift of CP, or dispose of CP for less than fair and reasonable value, without the written consent of the other spouse.

· A spouse may not sell, convey, or encumber CP used as the family dwelling, or the furniture, furnishings, or fittings of the home, clothing, etc.

· A spouse who is operating or managing a business or an interest in a business that is all or substantially all CP has the primary management and control of the business or interest.

· Each spouse shall act with respect to the other spouse in the management and control of the CP (fiduciary duty – full disclosure of all material facts regarding the value of the CP).

· §1101. Claim for breach of fiduciary duty:
· A spouse has a claim against the other spouse for a breach of the fiduciary duty that results in impairment to the claimant spouse’s present undivided one-half interest in the CP.

· A court may order an accounting of the property and obligations of the parties to a marriage and may determine the rights of ownership in, the beneficial enjoyment of, or access to, CP.

· §1102. Community real property: 
· Either spouse has the management and control of the community real property, but both spouses, either personally or by a duly authorized agent, must join in executing any instrument by which that community real property or any interest therein is leased for a longer period than one year, or is sold, conveyed, or encumbered.

· Nothing in this section applies to a lease, mortgage, conveyance, or transfer of real property between husband and wife.

· Lynam v. Vorwerk (p.166): The parties are Lynam (the wife’s executrix) and Vorwerk (representing the husband’s estate).  The property at issue is money that was in a joint bank account held by the husband and wife during the marriage.  There are no facts regarding when the bank account was set up.  The husband died and the wife withdrew the money.  Then, the wife died.  Her husband’s estate is trying to claim the money.

· Issue: What is the character of the money in that joint bank account?

· General Presumption: The possession of money by either or both husband and wife after marriage raises a presumption that it is community property.

· Triggering facts: marriage, property ($) possessed during marriage

· Presumed facts: acquired during marriage

· How to rebut this presumption?  

· Look for evidence that would re-characterize it.  You could rebut it by showing that it was acquired by lucrative means (i.e., as a gift).  You could also rebut it by directly refuting the presumption (showing that it was wrong).

· Rebut it by “tracing” to a separate property source.

· Result: If you don’t rebut the presumption, then the presumption stands, which leads to the conclusion that it is community property.

· Fidelity & Casualty Co. v. Mahoney  (p.168): Father purchased an airplane travel accident insurance policy out of a machine (for $1) before he boarded the plane.  He named his son as the beneficiary.  Then, the father died in the crash. 

· Issue: Is the insurance policy valid?

· Argument that the policy is invalid: Widow argues that the $1 used to pay for the policy was CP, and the husband gave it away without her permission.  Therefore, the policy was null and void – giving her a right to half of the proceeds from the policy. 

· General presumption: If the property was possessed during marriage, it is presumed to have been acquired during the marriage – thus, CP.

· Triggering facts: Insurance policy was bought and possessed during the marriage.

· Rebuttal: The son is trying to show that the $1 was SP.

· Tracing: The court focused on whether the $1 was acquired during marriage.  If so, then presume it’s community property.  

· If wife can’t show that the dollar was acquired during marriage then what happens?  We don’t know b/c it’s not automatically separate property if the presumption is not met. This is the problem w/ this case.  

· The focus here should have been on the insurance policy, not the dollar.  And the burden of proof should have been on the son, not the wife.  This case does not use the proper analysis.  

· Rule: For our class, we will use the general presumption – If it’s possessed or acquired during M, presume that it is community property.  
The Married Woman’s Special Presumption

· Review of Joint Title:  

· Tenancy in Common (default category): Tenants in common possess equal proportional ownership interests in the asset.  There is no right of survivorship.  A deceased co-tenant’s interest passes by his will or if he leaves none, to his intestate heirs.

· Language: “To A and B as tenants in common.”  Or even “to A and B,” this would usually get categorized as tenancy in common because it’s the default category.

· Each tenant has a right to possess the whole.  It’s assumed that tenants have equal interests, but they can also have unequal interests.  

· You can transfer a tenancy in common interest inter vivos (during life) or upon death.  You can also transfer your interest alone.

· Joint Tenancy: Husband and wife each own an undivided ½ interest (each ½ interest is a SP interest) and the survivor of the two automatically becomes the owner of the decedent’s interest as well as his own.

· Language: Explicit language is required – “To A and B as joint tenants” or “To A and B as joint tenants w/ a right of survivorship.”

· Each has an interest/right to the whole property.  Equal shares are also presumed.  

· Right of survivorship: This interest is triggered by the death of one of the tenants.  If A dies, B takes the whole and becomes owner of the whole.  This means that you can’t transfer it to anybody else upon death.  Or if you die without a will, it won’t transfer by intestacy rules.  

· But, if A transfers to X during A’s life, it destroys the right of survivorship.  Once the right of survivorship has been destroyed, it now becomes a tenancy in common.  

· Community Property (only if you’re married): Only married persons may hold property as CP.  CP is a form of title in which each spouse owns an undivided ½ interest and neither spouse can partition the whole.

· Both spouses possess rights to the whole.  

· Language: “To A and B as community property” or something can be community property by operation of law.  

· Can’t transfer away your interest during life (no inter vivos transfer).  You can transfer your interest upon death.  
· §803. Married Woman’s Special Presumption (property acquired by married woman before January 1, 1975): Whenever any real or personal property was acquired before January 1, 1975, by a married woman by an instrument in writing, the following presumptions apply, and are conclusive in favor of any person dealing in good faith and for a valuable consideration with the married woman or her legal representatives or successors in interest, regardless of any change in her marital status after acquisition of the property:
· If acquired by the married woman, the presumption is that the property is the married woman’s separate property.
· If acquired by the married woman and any other person, the presumption is that the married woman takes the part acquired by her as tenant in common, unless a different intention is expressed in the instrument.
· If acquired by husband and wife by an instrument in which they are described as husband and wife, the presumption is that the property is the community property of the husband and wife, unless a different intention is expressed in the instrument.
· Because this presumption requires there to be an instrument in writing, most cases deal with real estate (because you don’t normally have written title to personal property).
· Policy: Before 1975, the husband was the exclusive manager of CP.  Only he had the power to buy, sell, and encumber CP.  If title appeared in a married woman’s name, it was assumed that the husband was responsible for the state of title and that he must have intended to make a gift to his wife of his community interest in the property, thus making it her SP.
· Rebuttal: This presumption is irrebuttable against 3rd party purchasers.  As between spouses, the presumption is rebuttable.  In order to rebut this presumption,  you must show either:
· That the husband never intended to make a gift; or
· That the husband was not maintaining sole management control of the money.
· Summary of §803 MWSP: 
· “To wife” = §803(a)
· “To wife and husband” = §803(b)
· “To wife and husband, as wife and husband” = §803(c)
· “To wife and husband, as tenants in common” = §803(b)
· “To wife and husband, as joint tenants” = No MWSP at all.
· Hypo: “Grantor to John Smith and Mary Smith” – The parties hold as tenants in common.  The wife holds her ½ interest as her SP and the husband holds his ½ interest as CP.  Thus, the wife ends up with a 75% interest and the husband with a 25% interest.
· Holmes v. Holmes (p.178): Wife is bringing an action against husband to quiet title to parcels 2 and 3.  The general presumption is triggered because the property was acquired during marriage (this weighs in favor of the husband).  The married woman’s special presumption is also triggered because the deed (in writing) vests title in the wife’s name.
· MWSP: The parcels are presumed to be the wife’s SP.
· Triggering Facts: Acquired before 1975, she was married, the instrument in writing names her as the owner.
· Argument in favor of CP: Husband argues that they used CP funds to purchase the parcels.
· Policy: The husband had management and control of the assets, and he used those assets to give the property to the wife.
· Rebuttal: Husband must show that when he put her name on the deed, he never intended it to be a gift.  Here, the only thing he could show is that the parcels were purchased with joint earnings.
· Holding: There is not enough evidence to rebut the presumption.  Therefore, the parcels are the SP of the wife.
· Louknitsky v. Louknitsky (p.179): Property at issue was a house in San Francisco.  The couple had live in China for some time.  Then, the wife came to CA and purchased a house.  The wife’s name is the only name on the deed.  The husband joined her later.  The husband paid the mortgages until their divorce.

· MWSP: §803(a) – If the property was acquired by the married woman, the presumption is that the property is the married woman’s separate property.
· Policy: The husband usually maintains sole management control of the money.  Therefore, if he goes so far as to put his wife’s name on an instrument, then he must have been making a gift.
· Rebuttal: Husband is trying to show that his wife, in fact, exercised management control.  Husband showed that he had no knowledge that only her name was listed on the deed.

· Holding: This is ample evidence to rebut the MWSP.  The court held that the house belonged to the community.

· Dunn v. Mullan (p.180): The property at issue is 60 acres located in the San Joaquin Valley.  The administrator is the plaintiff, who is bringing an action to quiet title.  The husband died first, and then the wife died shortly thereafter.  

· Language in deed: “To Margaret and Patrick as H and W.”

· MWSP:
· What section is triggered?  Looks like (c), but it’s not because (c) wasn’t written at that time (1931).  There was only (a) and (b), so it’s (b).

· §803(b) – If acquired by the married woman and any other person, the presumption is that the married woman takes the part acquired by her as tenant in common, unless a different intention is expressed in the instrument.

· Triggering facts: Acquired before 1975, by a married woman, with a written instrument.

· Rebuttal: There is no evidence to rebut the presumption.

· Holding: When the husband died, the wife held a ½ interest as separate property (tenancy in common).  The remaining ½ interest was held in community property (½ husband; ½ wife).  So, the wife’s estate ends up with ¾ interest.  The husband’s estate ends up with ¼ interest.

· Hypos: Using the MWSP, determine the divorce distribution of the following assets:
· H purchased a family home in 1970 with community funds.  He had title put in W’s name because he was engaged in several risky business ventures and wished to shield the family home from the claims of his creditors.
· Triggering facts: acquired before 1975, she was married, written deed in her name.
· Presumption: The property is W’s SP.
· Rebuttal: H’s intent wasn’t to make a gift for her, but to defraud his creditors.
· H and W were expecting their first child in 1972.  In anticipation of the event, H’s widowed mother moved into an apartment and sold them her single family residence, deeding it “to H and W.”  Does it matter that H’s mother is willing to testify for her son in his divorce proceeding?
· Triggering facts: acquired before 1975, she was married, written deed has her name on it (along with H).
· Presumption: The property belongs to H and W as tenants in common.
· Rebuttal: H will try to show that W had management control
· Mother’s intent isn’t relevant here.  H’s intent is relevant.
· Would your response vary if H’s mother had instead made a gift of the residence to “H and W”?
· H’s mother’s intent would be relevant here.
Joint Title Presumptions

· There are 3 types of joint title: (1) joint tenancy – right of survivorship, (2) tenancy in common, and (3) community property.  

· Common Law Joint Title Presumption:
· Common Law Joint Title Presumption: If the words “joint title” are expressly written in the deed, there is a presumption that the property is held in joint tenancy – separate property, ½ each.

· Triggering facts: The joint title presumptions are raised by the express attempt to create joint title.  You need to really look at the language on the deed.

· Rebuttal: In order to rebut, you must show that both parties didn’t intend to hold the property in joint tenancy.  It isn’t enough to show that one person thought that it was community property.  

· Schindler v. Schindler (p.186): This marriage is ending by divorce.  There are facts that trigger the general presumption – property that was acquired during marriage.  There are facts triggering the MWSP – property was acquired before 1975 by a married woman and husband by a deed.  However, the MWSP doesn’t apply here because there is an express statement in the deed stating that they are joint tenants.  Husband is arguing SP.  Wife is arguing CP.

· §803(b) says that the MWSP applies unless there in an express intent otherwise (joint tenancy).  The joint title presumption overrides and supersedes both the general presumption and the MWSP.

· SP Argument: Husband is arguing that when they wrote “joint tenancy” in the deed, they really meant SP, one half each.  

· CP Argument: Wife is arguing that when they wrote “joint tenancy,” they really meant CP.

· This case was filed in the time of fault-based divorce (before the equal division rule).  Therefore, if she was found to be the innocent party, the court could award her more than half of the community property. 

· Triggering facts: The title is in joint tenancy (deed to the house).

· Joint tenancy presumption: If it says joint tenancy, we presume that it is joint tenancy – separate property interests, one half to wife, one half to husband.

· Policy: Joint tenancy is the one form of title that you can’t accidentally create.  Therefore, if you make the effort to be clear that you want joint tenancy, then that is what you must have wanted.

· How to rebut?  By showing that both parties didn’t intend to hold the property in joint tenancy.  It isn’t enough to show that one person thought that it was community property.  Both people’s intent is necessary.

· In this case, the presumption does not get rebutted.  The court holds that the property is characterized as separate property.  They remain joint tenants with the right of survivorship.

· Bowman v. Bowman (p.189): This case occurred when there was fault-based divorce.  Wife is arguing community property.  Husband is arguing separate property.  Husband says that it was his intent to have a right of survivorship, and that the house belonged to “us.”  She wanted to avoid probate.  She did not really understand the title.  

· Joint tenancy presumption: Joint tenancy presumption is triggered and it overrides the general presumption.  

· CP Argument: The person trying to prove community property must show that there was mutual intent to have community property.

· Here, they chose to put the property in joint tenancy because their mother suggested it.

· TC concluded that there was a mutual understanding that it be CP because it seems like they were both thinking that the property was “theirs”.  And, there was confusion on both parts about what a joint tenancy was.

· Mutual confusion is enough to hold against joint tenancy.

· Appellate court said that it could have gone either way.

· If the couple wasn’t thinking “joint tenancy” what else could they be thinking?  What was the mutual understanding?

· Community property (that’s what the court said in this case).

· Tenancy in common

· Separate property

· Part community property and part separate property, or any other combination.

· Joint Tenancy Presumption at Death: This presumption not only applies at divorce, it also applies at death.  At death, it can have significant tax consequences (p.192).

· Hypo: Couple buys house in 1960 for $200,000 in Malibu.  In most cases, the purchase price is used to establish “basis” – the base line against which any future gain is measured.  In 1970, the couple sells the house for $300,000.  So, you take the money they got in 1970 and subtract the basis.  The difference, $100,000 is considered “gain” or “income” for tax purpose, and it will be taxed.  

· So, if they owned the house throughout their marriage and the wife dies in 2001, it makes a difference how the house was held.

· Joint tenancy presumption: If the property is characterized as joint tenancy in 1960, and the presumption holds, then at her death, the IRS moves the basis up to the FMV of the property at the time of her death.  If she has a ½ interest, and the property is now worth $2 million, then her interest is $1 million.  His interest is still $100,000. 

· If he sells the house for $2 million, then his profit is $1,100,000.  The taxable income is $900,000.

· Community property: If the property is characterized as community property, and the house appreciates to $2 million dollars, when the wife dies, the husband can sell the property for $2 million, and there is 0 taxable income.

· 1965 Statutory Joint Tenancy Presumption: 
· 1965 Statutory Joint Tenancy Presumption: If the property is in joint and equal ownership form (including the words “joint tenancy,” “tenancy in common,” etc.), then you presume community property.  (This is the opposite of the common law presumption).

· Rebuttal: The presumption can be rebutted by mutual understanding or agreement otherwise.

· Triggering facts: 
· Must be a single family residence by married couple.  

· Title must be held in joint form. 

· Only applies at divorce.  

· Policy: Gives the court more flexibility to allocate the property to the person who has custody.  Also, when people put “joint tenancy” down in the deed to their house, they are thinking that it is “their house.”

· The Lucas Joint Tenancy Presumption: 
· Lucas Joint Tenancy Presumption: This is basically the same presumption as the 1965 statutory presumption.

· The presumption only applies at divorce.

· Marriage of Lucas (p.194): The house and the motorhome are at issue.  The house was originally purchased for $23,000.  In order to purchase the house, the wife made a down payment with her trust $.  The rest was $ they borrowed.  The loan is characterized as CP.  So, they purchased this house with both CP and SP.

· Issue: How do you characterize property that was purchased using both CP and SP?

· 2 ways Appellate Courts have dealt with this issue:
· Bjornestad: Gets characterized as CP, but there is reimbursement.

· Proportional Ownership: Each gets an ownership interest.  Wife contributed ¼ and husband/wife together contributed ¾ .  So, they each get the same proportion of the value of the house that they contributed when they bought it.

· Supreme Court: The SC stated that the act of taking title in joint and equal ownership form is inconsistent with the preservation of a SP.  Effectively, the SP contributor is presumed to have made a gift, and the presumption of gift can be overcome only by proving an understanding or agreement between the parties that the interest should remain SP.  The subjective intent of the SP holder alone is immaterial.  There must be an understanding by both parties.  The agreement or understanding can be oral as well as written and, presumably, implicit as well as explicit.  

· New Presumption – “Lucas Presumption: When the word “joint” is used, the couple really means “marital.”  Therefore, we presume “joint property” is community property.  The CA Supreme Court is interpreting state law.  

· This case was used as a broader statement of the 1965 presumption.

· How to rebut? To rebut this, you have to show that there was a mutual understanding or agreement, other than CP.  It’s not enough to show only one person’s intent.

· If she rebuts (saying that there was mutual agreement), she is trying to show proportional ownership.  Approximately ¼ her separate property, ¾ community property.

· If no rebuttal, then the house is CP, one half each.  

· Reimbursement: How do we deal with the fact that she contributed a substantial portion of the purchase price ($6351.57)?  

· Presumption: The court presumes that it was a gift to community.

· If SP was used/contributed to CP, then you presume it was a gift to the community, unless there was an agreement to reimburse the contributor.

· Improvements: She used additional trust money to make improvements on the house (during the marriage).  

· Presumption: The court presumes that the improvements were a gift to the community (if the house gets characterized as community).  

· Rebuttal: This can be rebutted if she shows that it there was an agreement for it to be separate property.

· Motorhome: It was acquired in 1976.  In order to purchase it, they used $100 in cash from community funds.  They also traded in a car.  They also used some trust funds.  

· The title is just in her name (so no joint title presumptions).  The MWSP doesn’t apply because it was acquired after 1975.

· Holding: The court said that it is her separate property.  If her name was the only one put on it, we can presume that it was intentional.  They were probably both there, and they knew where the sources of income were coming from.  They chose to put only her name on it.

· The rationale behind the MWSP exists here.

· 1984 Anti Lucas Laws, §4800 (Statutory Presumptions): These laws became effective in 1984.  They were enacted to supercede Lucas.  This applies only at divorce to property acquired during marriage in joint tenancy form.  These laws didn’t succeed in the way the legislature intended.

· California Civil Code §§4800.1 and 4800.2

· §4800.1: For the purpose of division of property upon divorce, property acquired by the parties during marriage in joint tenancy form is presumed to be community property.  This presumption is a presumption affecting the burden of proof and may be rebutted by either of the following:

· A clear statement in the deed or other documentary evidence of title by which the property is acquired that the property is separate property and not community property.

· Proof that the parties have made a written agreement that the property is separate property.

· Problem with §4800.1: §4800.1 is only triggered by property held in “joint tenancy.”  But, the Lucas presumption is triggered by more forms of title (SP, CP, etc.).  So, the statute didn’t supercede Lucas.

· §4800.2: In the division of community property under this part unless a party has made a written waiver of the right to reimbursement or signed a writing that has the effect of a waiver, the party shall be reimbursed for his or her contributions to the acquisition of property to the extent the party traces the contributions to a separate property source.

· §4800.2 was intended to reverse the gift presumption.  When dividing community property, the party should be reimbursed (complete opposite of the gift presumption that the court used in Lucas).

· Can §4800.1 be applied retroactively?
· Analysis:
· Would applying the statute impair a vested interest?
· Apply Lucas

· Apply the statute

· Is there a difference?
· If yes, ask – Is there an impairment of due process?
· If any interest is upset, then there is usually an impairment of due process.

· If yes, ask – are there any policy reasons for applying the statute?
· Equitable dissolution

· Reliance

· Evidentiary convenience

· Usually these aren’t enough to apply the statute.

· Most likely result: Applying the statute retroactively will not be allowed, even though the statute explicitly states that it was meant to be applied retroactively.
· Can §4800.2 be applied retroactively?
· RULE: §4800.2 cannot ever be applied retroactively (to any transaction before January 1, 1984).  

· This makes things much simpler.  Just look at the date and then cite the holding of Heikes.

· NOTE: The statutes discussed above (joint tenancy presumptions) have been renumbered.  The current statutes are §§2580, 2581 & 2640: 
· §2580(a): Statement of public policy; §2580(c): Intended retroactivity.

· §2581: Community property presumption for property held in joint form.  This is the presumption itself.

· CA Family Code §2581 now provides that all property held by the spouses in joint form is presumptively CP for purposes of distribution at divorce or legal separation.  This includes property held in joint tenancy, tenancy in common and community property.  

· Rebuttal: The presumption that such property is CP at divorce can be overcome only by a collateral written agreement or a statement in the documentary evidence of title that the property is “separate property and not community property.”  

· §2581 does not apply to termination by death.

· §2640: Reimbursement of SP contribution
Reimbursement and Gift Presumptions

· Married woman’s special presumption: If the husband puts the wife’s name on the deed, he must have been thinking it was a gift.  It was a selfless act.

· How to rebut? By showing that the husband never intended to make a gift, or that the husband was not maintaining sole management control.

· Common law presumption (if SP contributed to CP): If one spouse contributes SP funds to the CP, we presume that she was making a gift to the marriage.

· How to rebut?  By showing that there was no intent to make a gift, or that there was no control.

· Ex: In Lucas, the house was characterized as community property.  What about the fact that Brenda contributed from her separate trust fund?  It looks like she was making a gift to the marriage.  Therefore, you presume it was a gift.

· Common law presumption (if CP contributed to SP): If community funds are used, even just partially, in the purchase of SP, we presume that the property was a gift to the individual spouse, because it looks like a selfless act. Acts of selfishness or practicality will not raise a gift presumption.  Instead, you get mixed ownership.

· How to rebut?  By showing that there was no intent to make a gift, or that there was no control.

· Ex: In Lucas, the motor home was purchased using partial community funds and partial separate funds.  Brenda’s name was the only name on the deed.  Therefore, you presume that it was a gift to Brenda.  It looked like a selfless act.

· §4800.2/§2640: If the jointly titled property is §4800.1/§2581 presumptive CP because there is no writing to the contrary, then at divorce the SP contribution (that has been traced back to a SP source) shall be reimbursed to the SP contributor without interest or appreciation.  This is the opposite of a gift presumption.

· §2640 provides the same reimbursement formula when a separate contribution improves CP or reduces the principal of a loan used to finance the purchase or improvement of the property, but does not allow any reimbursement for payments made for interest on the loan or payments made for maintenance, insurance, or taxation of the property.

· Hypo: Separate property and community property used to purchase a house during the marriage.  The deed says that the property is held in “joint tenancy.”  Now, the couple is getting divorced.  Which presumptions apply?

· In Lucas, the SC says to presume community property (Lucas joint tenancy presumption).

· Can this be rebutted?  You need to show that there was a mutual understanding.

· Suppose there was a mutual understanding/agreement.  Then, what did they mean the property to be (what is the character)?  

· Options for “character of the property”:

· Separate property in joint tenancy

· Proportional ownership

· All one person’s separate property

· If there is no mutual understanding/agreement, then you follow the presumption.  The house will be characterized as community property.

· How do you deal with the separate property contribution?  Lucas says that you presume the separate property contribution was a gift to the marriage.

· Limited Retroactivity of Statutory Changes: The CA SC has held that §§2581 and 2640 may not constitutionally be applied to transaction (date when title was taken or, if later, when the parties made an agreement or understanding) that occurred before the effective dates of the statutes when such retroactive application would deprive a party of vested property rights.  Yet §2581 may be retroactively applied when retroactive application would not impair any vested rights (such as a right of survivorship, which is a mere expectancy rather than a vested right).

· §2581 Retroactive Application Rule: Effectively, this means that §2581 may be retroactively applied to property acquired before its effective date when the only result of its application would be:

· The destruction of an unvested right of survivorship; or

· The treatment of one form of equal ownership, such as tenancy in common, as CP – an equivalent form of equal ownership.

· §2581 NonRetroactive Application Rule: In contrast, §2581 may not be retroactively applied when the statute would materially alter a vested property interest.  Thus, §2581 may not be applied to a claim that property titled before the statute’s effective date is not jointly owned at all, despite its joint title.

· There are 2 different effective dates:

· The initial enactment of §2581, effective January 1, 1984, applied only to joint tenancies.

· Effective January 1, 1987, §2581 was amended to apply additionally to all other forms of joint and equal ownership.

· §2640 NonRetroactive Application Rule: §2640 may not be applied retroactively when such application would alter any property right that vested before its effective date, January 1, 1984.  

· Thus, a spouse who made a SP contribution to the acquisition of CP before 1984 may not seek §2640 reimbursement of the SSP contribution because there was no right of reimbursement before 1984 unless the parties had so agreed.  If there was no agreement to reimburse, a gift was presumed.

· Marriage of Buol (p.205): This was a pre-1985 transmutation.  The strict rule requiring an express declaration doesn’t apply.  The wife was the primary breadwinner.  She had most of the property in a separate account.  They both understood the house to be the wife’s house.  The house was held in joint tenancy (because the realtor told them to do this).

· Lucas presumption: Presume community property because it was held in joint tenancy.  The triggering facts are there.  

· Mutual understanding to rebut? Yes.  They both understood that the money used to purchase the house was the wife’s money (separate property).

· Are there any other contributions to this property?  No.  It looks like it was purchased by her earnings that were kept in a separate account.  It seems to be a transmutation from her separate property to community property.

· §4800.1: While the appeal was pending, §4800.1 became effective.  §4800.1 was meant to be retroactive.  However, the court found that §4800.1 should NOT apply retroactively in this case.

· Rule: The retroactive application of a statute may be unconstitutional if it is an ex post facto law, if it deprives a person of a vested right without due process of law, or if it impairs the obligation of a contract.

· Vested interest: At the time of trial, wife had a vested property interest in the residence as her separate property.  To figure out if retroactive application would impair that, you have to look at the results.

· Applying §4800.1: Presumption of community property.  Can that presumption be rebutted?  §4800.1 says that you can only be rebutted in writing?  No, under this statute, none of the evidence is sufficient.  Therefore, the house would be characterized as community property.

· Wife’s SP contribution: §4800.2 says that she would get reimbursement for her original contribution, dollar for dollar.

· Applying Lucas: Presumption of community property.  However, the presumption can be rebutted with evidence of a mutual understanding or agreement.  This is different than §4800.1. 

· Due Process: There is an impairment of a vested interest.  Now that we know it is impaired, we have to ask whether her due process of law has been violated.  Court says that you have to look for a “sufficiently important state interest.”

· “Equitable dissolution” (a fair and just divorce) is the state interest.  But, the court rejects that interest.

· Is retroactive application of §4800.1 necessary to achieve that purpose?  The court says no.

· Rebuttal standard: The concern is that if you bought the property at the time §4800.1 existed, then you would have been on notice when determining how the property is held.

· Policy concerns: 

· Equitable dissolution: That policy isn’t served by enforcing §4800.1 because it goes against the mutual understanding of the parties.

· Reliance factor: They relied on the old law when the deed was formed.  It’s not fair to hold them to the standards of the new law.

· But how likely is it that she actually relied on Lucas?  It doesn’t really matter.  She still had expectations.

· Evidentiary convenience/Making sure that things operate smoothly: The court’s concern is that achieving finality/evidentiary convenience isn’t served when you change the law in the middle of the case.

· Marriage of Fabian (p.213): The initial date when the spouses bought a motel was 1972.  The motel was “community property” (those words were on the deed).  A few years later, husband uses $275,000 of his separate property toward improvements on the motel.  Then, in the late 1970s, they begin divorce proceedings.  

· TC: Grants the divorce and makes property distributions.

· Husband appeals, and while it is pending, §4800.1 and §4800.2 get passed.  

· Issue:  Whether §4800.2 can be applied retroactively.

· Analysis:
· Was a vested interest impaired?
· Applying Lucas:The motel would be characterized as community property (presumption).  There were no facts to show that they had any understanding or agreement to rebut that presumption. 

· H’s SP contribution: Under Lucas, that money would be considered a gift, unless there is some evidence to rebut this presumption.

· Applying §4800.2: Revert to Lucas, because the motel wasn’t held in joint tenancy, and therefore, this statute isn’t triggered.  The motel would be presumed community property under Lucas.  This is one of the problems of §4800.1.  There is no evidence to rebut.  As a result, the property is characterized as community property.

· H’s SP contribution: According to §4800.2, you presume that there is a reimbursement of the $275,000 to the husband.  

· You can still apply §4800.2 to the case even though §4800.1 doesn’t apply.

· If yes, was there an impairment of Due Process?
· If any interest is upset, then there is usually an impairment of due process.

· Here, you get a substantially different result if you apply §4800.2 because the community would be forced to pay H $275,000.  Therefore, the community’s interest is impaired.

· Does applying §4800.2 further public policy?
· The court determined that it would not further public policy.

· Holding: §4800.2 cannot be applied retroactively in this case.

· Amended §4800.1, effective January 1, 1987: The legislature tried to solve the problems that they had with the first statute.  They insisted that this statute be applied retroactively.  Again, there were problems.  

· §4800.1: The legislature hereby finds and declares as follows:

· It is the public policy of this state to provide uniformly and consistently for the standard of proof in establishing the character of property acquired by spouses during marriage in joint title form, and for the allocation of community property between the spouses.

· The methods provided by case and statutory law have not resulted in consistency in the treatment of spouses’ interests in property which they holding joint title, but rather, have created confusion as to which law applies at a particular point in time to property, depending on the form of title, and, as a result, spouses cannot have reliable expectations as to the characterization of their property and the allocation of the interests therein, and attorneys cannot reliably advise their clients regarding applicable law.

· Retroactive: Therefore, the legislature finds that a compelling state interest exists to provide for uniform treatment of property; thus the legislature intends that the forms of this section and Section 4800.2, operative on January 1, 1987, shall apply to all property held in joint title regardless of the date of acquisition of the property or the date of any agreement affecting the character of the property…

· Presumption: For the purpose of division of property upon dissolution of marriage or legal separation, property acquired by the parties during marriage in joint form, including property held in tenancy in common, joint tenancy, tenancy by the entirely, or as community property is presumed to be community property.  This presumption is a presumption affecting the burden of proof and may be rebutted by either of the following:

· A clear statement in the deed or other documentary evidence of title by which the property is acquired that the property is separate property and not community property.

· Proof that the parties have made a written agreement that the property is separate property.

· Marriage of Hilke (p.225): 1955 marriage.  1969 they buy house as “husband and wife as joint tenants.”  1989 wife files divorce petition (bifurcated proceedings).  She dies before property distribution, but court uses the date of divorce to divide the property.

· Is there an impairment of a vested interest?
· Apply Lucas: Presume community property because it is acquired during marriage and it is held in joint form.  He testifies that they specifically wanted joint tenancy (separate property interests, ½ each, with the right of survivorship).  If his testimony is credible, then there was an “understanding” which would rebut the presumption.  Therefore, the character of the house would be joint tenancy, ½ each, with a right of survivorship.

· Apply amended §4800.1: Under this statute, we presume community property.  There is no written agreement to rebut, so you end up with community property, ½ each.

· So, has a vested interest been impaired?  The court says NO – you can apply the statute retroactively.

· Why? Assuming she was alive (because the court was looking at the situation of the parties at the date of divorce), the right of survivorship hasn’t been triggered yet.  A mere expectancy is NOT a vested interest.  They would still end up with ½ interest.

· Because a vested interest has not been impaired, you can apply §4800.1.

· Holding: The property is community property, ½ each.

· Note: This is one of those cases when you can apply §4800.1 retroactively.  This means that you always have to do the comparison to see whether a vested interest has been impaired. 

· Marriage of Heikes (p.214): Heikes purchases 2 parcels of land, using SP.  In 1976, during the marriage, he conveyed both parcels to he and his wife as joint tenants.  This is a transmutation (taking separate property and changing it into “ours”).  Divorce proceedings began in 1990.  Judgment was issued in 1992, saying that both pieces are community property.  A few days later, the Hilke decision came out.  Heikes decided to appeal because Hilke said that it was possible to apply §4800.1 retroactively.  They thought that, maybe, it would also be possible to apply §4800.2 retroactively.

· Issue: Can §4800.2 be applied retroactively?

· First – does application of §4800.1 change anything? 

· House: Impairment of vested interest?
· Apply Lucas: The property is presumed to be community property.  There doesn’t seem to be any evidence of mutual agreement or understanding rebutting this presumption.

· Apply §4800.1: Presumption of community property, because it is held in joint form.  There is no evidence to rebut. 

· No vested interest has been impaired.  The house is CP, either way. 

· Vacant Lot – Impairment of a vested interest? Here, the court talked about the 1965 statutory presumption, §5110, but they never apply it.  They say that this statute only applies to single family residences.  Since you can’t apply that presumption, you should apply the old common law joint tenancy presumption.  So, this court compared a common law joint tenancy presumption with §4800.1.

· Common Law: Presume SP, ½ each, with right of survivorship (in other words, it is in joint tenancy).

· §4800.1: Presume CP.

· No vested interest is impaired, because the right of survivorship is not a vested interest (Hilke), it is only a mere expectancy.  So, no matter which presumption you apply, they will each end up with ½ each.

· What about H’s SP contribution?  Does gift presumption apply or does §4800.2 apply?
· RULE: §4800.2 cannot ever be applied retroactively (to any transaction before January 1, 1984).  This makes things much simpler.  Just look at the date and then cite the holding of Heikes.

· Rationale: The Lucas presumption is to presume CP.  §4800.1 also presumes CP, but allows for a rebuttal, so you will often have the same outcomes.  However, §4800.2 is a complete reversal of the gift presumption.  Therefore, the outcome in every case will be different.  There will always be an impaired interest.

· Marriage of Warren (p.228): Parties entered into a stipulation that $38,000 of CP was used to improve W’s SP.  At the time of divorce, the building was worth $33,952.  So, CP was used to improve SP.

· Issue: Was it a gift to the wife?

· Ask: Who controls the community funds? Because it is before 1975, husband controls the funds (presumption).  But, in reality, it might be different (this is why the MWSP is rebutted by evidence that the wife was in control of the funds).

· Presumption: When the manager of the CP uses his authority to improve the other spouse’s SP, when there is no reimbursement, we presume that the money was a gift from the community.  If H is in control, then he has the authority to protect the community by getting an agreement to reimburse.  If he doesn’t do this, then we presume that it is a gift.  Here, it looks selfless.

· RULE: In situations where it looks selfless (benefits the other spouse) – presume gift.

· RULE: In situation where it looks selfish (benefits the manager) – presume that it is not a gift.  If so, then you presume reimbursement.

· Look at: (1) who was in control, and (2) whether it looked like a selfish or selfless act (did it benefit the manager or the other spouse?).

· Reimbursement: Would the reimbursement be for the current value ($33K) or the amount that the community spent ($38K)?  You choose the greater value as the amount which determines the reimbursement.  This maximizes the CP and punishes the selfish spouse for taking away from the other spouse (damages).

· Marriage of Jafeman (p.230): Husband owned a SP house.  They get married and they live in the house.  Wife thought that the house was CP.  The court characterizes the house as SP (there was no transmutation). 

· But, what about the fact that CP was used to pay for the house and to make improvements to the house?  Is it appropriate to raise that presumption?  The court expresses doubts. 

· Why?  Because she thought that the house was CP, so when she agreed to use CP $ to make improvements, she thought she was improving CP.

· Rebuttal: If it is a gift presumption, you rebut it by going to intent or showing that there was no control.

· TEST: Whether there was intent to make a gift –  

· If CP manager uses $ for own SP – reimburse 

· If CP manager uses $ for others’ SP – gift 
· §2640 has a higher standard of evidence (must be in writing).  All of the other presumptions can be rebutted by looking at the other facts and circumstances.
Family Expense Presumptions

· Family expense presumptions deal with money accounts.  For example, a couple opens a joint account when they get married.  During the marriage, SP is put into the account (income, inheritance).  Other forms of CP are deposited.  And, at various times, the money is spent (mortgage, groceries, medical expenses, etc.).  Now, at the end of the marriage, you have to figure out to what extent the account is CP and to what extent it is SP.

· Family Expense Presumptions:
· Family expenses paid by community funds: Available CP funds are presumed to have been used to pay family expenses.  SP funds are deemed to have been used to meet family expenses only when CP funds are exhausted.

· Gift presumed when separate funds used to pay family expenses: If you used SP money for a family expense, then you presume that that money was a gift to the community.  The separate estate has no right to reimbursement unless the parties have agreed otherwise.  

· Definition of family expense: There was mutual benefit (it doesn’t have to be a basic necessity, although those are included).  It can include luxurious vacations for the family or the expense of redecorating the family home.

· Triggering facts: Account held during the marriage that contains both separate property and community property.

· Hypo: Trace the following transactions involving a single checking account.  How much of the money remaining on 3/2/98 is the wife’s SP?

· 1/1/98 – H and W marry and W opens a new checking account.

· 2/1/98 – W deposits her Jan. paycheck: $2,000.  W deposits her AT&T stock dividends: $500 (she owned the stock prior to 1/1/98).

· Paycheck: Assuming the paycheck was for a period that they were married, this paycheck would be CP.

· Stock: W’s stock dividends are SP.

· 2/5/98 – W writes a rent check for $1,000.  W withdraws $500 for monthly food and other household expenses.

· Rent: Rent check is a family expense, because it is a mutual benefit.  It is CP.

· Food/Household Expenses: The monthly expenses are presumed to be a gift for family expenses.  Presume that it is CP.

· 2/15/98 – W writes a check for H’s medical expenses: $900.

· Medical Expenses: Presumption that family expenses are a gift to the community (CP).

· 3/1/98 – W deposits Feb. paycheck: $2,000.

· Paycheck: W’s paycheck is CP.

· Totals ($2100 left in the account):

· Community Property: $2000 - $1000 - $500 - $900 (at this point, there is only $500 left in the CP, so you take $400 from W’s SP) + $2000 = $2000

· Separate Property: $500 - $400 (used to pay for H’s medical expenses) = $100

· Tracing Methods:
· Total Recapitulation (no longer used): First, total the community money deposited into the account.  Second, total the community money withdrawn from the account to pay for family expenses.  Third, subtract the community money withdrawn from the community money added.  Finally, if there is any money left over, that money must be SP.

· MODERN RULE: The SP proponent may not simply show that the total family expenses during the marriage exceeded total community income during the marriage, and conclude, therefore, that all remaining funds and assets purchased from the commingled account are his SP.

· Direct Tracing: The SP proponent may show that at the time the asset was purchased: (1) there were sufficient separate (as well as community) funds available and (2) he intended to use those separate funds to purchase a SP asset.  You must focus on the time of the transaction (the time the money was withdrawn and the item was purchased).  You must show that SP was available, and you must show that there was intent to use the available SP for the acquisition of the item.

· Exhaustion Tracing: The SP proponent may show that at the time he purchased the asset whose character is contested, the community funds in the account had already been exhausted by payment of family expenses.  Therefore, the asset must have been purchased with his separate funds.  The burden is on the party trying to show that SP was used.  

· The Exhaustion Method requires the parties to look at the account balance at the time each item was purchased.

· Effect of failure to trace: If the SP proponent cannot or does not perform one of the 2 permissible methods of tracing, then entire commingled account and the assets purchased from the account will be treated as CP.  This is consistent with the general presumption.

· See v. See (p.232): They kept 2 accounts during marriage.  This triggers the general presumption (burden on person trying to prove SP to trace).  Here, H has the burden of tracing.  We are trying to characterize the money left in the account at the time of divorce.  That involves characterizing the items purchased during the marriage.

· Issue: What methods can H use to trace the stock purchased during the marriage?

· TC – Total Recapitulation: 
· Step 1: Total the community money deposited into the account.

· Step 2: Total the community money withdrawn from the account to pay for family expenses.

· Step 3: Subtract the community money withdrawn from the community money added.  

· Result: If there is any money left over, that money must be SP. 

· Application: The TC said that there was $70,000 of community income, and there was at least $70,000 of family expenses, which cancels out the community income.  Therefore, SP must have been used to purchase the stock because there was no community income left over.

· SC – Exhaustion Method (different than TC): You must show that, at the time of acquisition, there was no community money available.  The inference is that, if there was no community money was available, separate money must have been used.  The burden is on the party trying to show that SP was used.  

· The Exhaustion Method requires the parties to look at the account balance at the time each item was purchased.

· See Account Balance:

· 1/92: $50,000 CP

· 6/92: subtract $20,000 CP = $30,000 CP

· 8/92: subtract $20,000 CP (The only $ available at that time was CP, so we know that the stocks were purchased with CP $) = $10,000 CP

· 10/92: add $10,000 CP = $20,000 CP
· 11/92: add $30,000 SP
· 11/92: subtract $50,000 (But, at this time, there is only $20,000 CP.  So, we use $20,000 CP and $30,000 SP to pay the medical expenses) = $0.

· Does this money need to be reimbursed?  No, because there is a mutual obligation of support.

· 1/93: add $10,000 CP > This is what is left in the account at the end of the marriage.

· If you are Mr. See, how do you protect your SP?  

· You could keep your SP and CP money in different accounts.  

· You could get a written agreement stating that you would be reimbursed for items purchased with SP.

· Exception to the Exhaustion Method: The court indicated that careful record keeping would not be required to trace in one particular situation – “only when, through no fault of the husband, it is not possible to ascertain the balance of income and expenditures at the time property was acquired, can recapitulation of the total community expenses and income throughout the marriage be used to establish the character of the property…”

· Marriage of Mix (p.238): This case was decided in 1975, after See.  Wife had some SP when they got married, and their CP and SP were mixed during the marriage.  The burden is on the wife to rebut the general presumption by tracing.  

· 2 methods of tracing:
· Direct Tracing: Focus on the time of the transaction (the time the money was withdrawn and the item was purchased).

· You must show that SP was available.

· You must show that there was intent to use the available SP for the acquisition of the item.

· Exhaustion Tracing: Focus on the time of the transaction (the time the money was withdrawn and the item was purchased).  

· You must show that no CP was available, and therefore, SP must have been used.

· Evidence: She put together a schedule showing expenditures and deposits.  She also presented testimony of what she was thinking at the time the expenditures were made (intent).

· This is not Direct Tracing because we don’t know what CP deposits were made.

· Holding: The evidence she presented was sufficient to show that SP was used. 

· NOTE:  This case has been soundly criticized.  The commentator states that it shouldn’t be used.  Courts have, for the most part, ignored this case.  The Marriage of Frick is an example of the court’s response to Mix.

· Marriage of Frick (p.253): The account at issue is the personal account.  In this account is money that H received through the corporation, H’s salary, and rent that he received from the hotel.  H has a lease agreement between himself and the hotel.  This is considered a “mixed account” because of H’s salary.  The rent is considered SP because it is income from SP (the land was his before he got married).  But, H pays the mortgage on the land from this account.  The interest on the loan is part equity and part debt.  To the extent the community pays off the mortgage, then the community is acquiring an interest in this SP real estate.

· Issue: 
· H’s evidence that payments were made with SP: H showed that each month he deposited money in their personal account.  He also made loan payments from this account.  He made no other showing of the activity that occurred in this account during the month.

· The evidence is not sufficient because H only provided an isolated portion of the account’s activity.  The court wanted to know what else happened during the same period of time.  Before you can assume that SP money was used, this information needs to be obtained.  

· Apportionment of Business Profits
· General Rule – Apportionment of Business Profits: If a spouse has a business that was acquired before the marriage, but during the marriage that business is producing income, that income is considered SP.  

· Exception: To the extent that your work during the marriage has increased the value of this income/capital, then that increase is CP.

· Passive Investments v. Active Investments:
· Bank accounts are considered passive.

· Stocks/Investments are considered active.  You are using time & energy to increase the value.

· When community funds or labor enhance value of SP:
· Apportionment of business profits: One spouse may bring a SP business into the marriage and devote her community labor to the management of the business.  At divorce or death, the business may have appreciated in value and substantial assets may have been purchased with business profits.  What is the character of the business and the assets?

· RULE: Look to see what the chief contributing factor was to the growth of the business/capital.  If it was the spouse’s time/effort/skill that produced income, then use Pereira.  If it was the character of the capital that was the contributing factor, then use VanCamp.

· VanCamp Method: Start out by valuing the CP interest (figure out the average salary/wages during that period of time).  Then, subtract the amount of family expenses that were paid from the business earnings.  The remainder, if any, represents the community portion of the business.

· You should only apply the family expense presumption under the VanCamp Method, not under the Pereira Method.

· Hypo: A pharmacist already owns his drugstore, worth $100K when he marries.  When he divorces, 10 years later, the drugstore (together with the assets purchased from drugstore earnings) is worth $400K.  If we impute an average annual pharmacist’s salary of $30 per year for 10 years ($300K), reduce this figure by the $20K of family expenses he paid annually from the drugstore earnings ($200K), we determine that $100K of the value of the drugstore is CP.  The remaining $300K is the pharmacist’s SP.

· Pereira Method: Start with the SP capital and impute a fair rate of return over the relevant period of time (say 10% per year, the current legal interest rate), for a total SP interest.  The remainder is the result of CP time and effort.  

· In Pereira, we do not subtract family expenses paid by business earning because Pereira accounting starts by calculating the value of the SP, and the residue (already reduced by money withdrawn to pay family) is CP.

· If money is being withdrawn at different times, the court must use simple interest.  

· Compound interest would only be appropriate if you deposited money into an account and left it in there.

· Hypo (same as above): Begin with the SP ($100K) and impute a fair rate of return (10% per year X 10 years = $100K).  Thus, the separate interest is the $100K principle plus $100K interest for a total SP interest of $200K.

· Beam v. Bank of America (p.256): At the beginning of the marriage, H inherited $1.6 million.  $3.3 million possessed during the marriage.  $1.46 spent during the marriage.  $1.85 was left at the end of the marriage.  W is arguing that H spent his time and money managing the money, thereby increasing the value of his investments.  Should that increase be CP?

· The court sets out 2 methods for characterizing this money:

· Pereira Method: H is allocated a fair return on his SP investment, and any excess money is allocated to the CP as arising from H’s efforts.  In this case, the court used 7% as the rate of return (but you need to use the legal rate of interest at that particular time).

· This formula results in the value of a passive investment.

· The court uses simple interest.  Compound interest would only be appropriate if you deposited money into an account and left it there.  But, if money is being withdrawn at different times, you must use simple interest.

· If you applied 7% interest, you end up with $4.2 million (more than they ever had).  This means that everything that is in the account up until $4.2 million must be considered SP.

· VanCamp Method: The court must determine the reasonable value of H’s services (community labor), allocate that amount as CP, and treat the balance as SP attributable to the normal earnings of the separate estate.

· In this case, the court calculated the CP portion by looking at what an ordinary person doing his kind of work would earn in a year.  The court determined that that amount is $17,000 per year.

· Even using this method, there is no CP left over.

· Holding: Under both methods, there is no CP leftover.

· Gilmore v. Gilmore (p.262): During 6 years, H’s net worth representing his interests in three incorporated automobile dealerships increased from $182,010 to $786,045. 

· Which method to use?   Use the VanCamp approach because: 

· H worked relatively short hours, and he took vacations.  So, it doesn’t look like he spent a lot of time working.  

· There was a big boom in the auto industry (this was the primary reason that the capital increased).

· Apply VanCamp: Take the average salary and multiply it over 6 years.  Also, you must apply the family expense presumption.  Here, the family expenses used up the community income.  Therefore, anything left over at the end of the marriage will be SP ($786,045).

· You might also want to know how effective he was.  Suppose that H’s auto dealership did twice as well as the other auto dealerships because H was so effective.  Perhaps in that situation, Pereira might have been more effective.

· Tassi v. Tassi (p.263): This was an 11 year marriage.  During the marriage, they had a business (which was run by H) that acquired quite a bit of money.  H gave some of this money to his brother without his wife’s consent.  You cannot give away community property without your spouse’s consent.  In order to find out if this was CP, we need to characterize the income from the business.

· General Presumption: One year into the marriage, H invested $27,000.  Any money possessed during the marriage is presumed to be CP.  The burden is on the SP promoter (H) to show that it was SP.

· Rebuttal: This money came only 1 year after the marriage.  If the money was acquired early in the marriage, you apply the general presumption, but it is a weak presumption.  The court inferred that the money was SP because they hadn’t earned that much.  That evidence was sufficient to rebut the presumption.

· Transmutation? There is no evidence of a transmutation because the accountant who filed the tax return classified everything as CP without counseling the husband or wife.  There was no intent by either of the spouses.

· VanCamp Method: The court applied the VanCamp Method.  We know that the meat industry was doing really well in general.  We also know that H was working full time.  Based on those facts, there is no reason why VanCamp shouldn’t be used.

· What else might you want to know to make sure that VanCamp was appropriate?  You would want to compare his business with other businesses (did it do extraordinarily well?).

· Application: Start the calculations by asking – What would a similarly situated person have made?  But, this might not be an accurate measure because, sometimes, owners work harder, so maybe it should be a higher amount.

· Hypos (p.267): Which method should be used?
· Jack Smith, a pharmacist, owned a drugstore worth $10,000 at his marriage in 1959.  In 1999, the year of his divorce, the drugstore is appraised at $300,000.

· Use VanCamp because it looks like the business just grew with time – the character of the capital was the chief contribution.

· Phil Jones, a pharmacist, owned a drugstore worth $10,000 at his marriage in 1959.  In 1999, the year of his divorce, he owns a chain of drugstores worth $10,000,000.

· Use Pereira because it would take a lot of time and effort to open up a chain of drugstores.

· Note: If the location is the chief contributing factor, then you need to ask – Did he know that it was going to be a great location, or was it just luck?

· Credit Acquisitions
· Issue: How do you characterize acquisitions during marriage that were paid for with credit?  

· For example: W buys a house, and she puts 10% down, and borrows the rest.  Shortly after that, she gets married.  During the marriage, the mortgage is being paid down with community income.  

· Two Questions:
· What is the character of the down payment?

· What is the character of mortgage payments after the marriage?

· Presumption/Intent of Lender: In determining the character of credit or a purchase money loan, the usual presumptions apply.  Thus, credit acquired by one spouse during marriage is presumptively community credit.  To overcome this presumption (i.e., to demonstrate that the loan proceeds or the credit purchases are his SP), the borrowing spouse must demonstrate that the lender primarily relied on the borrower’s SP in granting the loan or extending the credit. This is called the “Intent of the Lender” Test.  No apportionment is made of the loan itself.  The loan proceeds or credit are either community or separate, depending on whether the borrower discharges his burden of showing the lender’s intent to rely primarily on his SP.

· What do lenders rely on?
· Income

· Employment

· Investment

· Assets (real estate; bank accounts)

· Dependents

· Debts & Liens

· Credit history

· Marital status

· Guarantors

· Gudelj v. Gudelj (p.276): There are 2 components at issue: (1) the down payment, and (2) the loan.  

· Trace the down payment: The $1,500 down payment came from Owl Cleaners (possessed and acquired during the marriage).  The money from Owl Cleaners came from Pacific Avenue (which he had before he got married).  You must trace the history of the Cleaners.

· Trace the loan: You start with a general presumption – the loan was acquired and possessed during marriage.  If you want to trace the loan to separate property, you must show that the lender relied on SP (look to the intent of the lender) when he extended this money.  This is called the “Intent of the Lender” Rule.

· Evidence that the lender relied on SP: 

· H says that he was bad at the dry cleaning business, so the lender could not have relied on that as a stable source of income under which to extend credit.

· H says that his mother and he sold some property which was worth quite a bit of money.  This is what the lender must have been relying on.  

· The court says that this is not sufficient because H couldn’t show that the lender actually relied on the existence of this other SP money.

· H was the only one to sign the promissory note.

· The court says that this doesn’t necessarily mean that he was obligated to use SP money to pay the loan.

· CA Anti-Deficiency Statute: No deficiency judgment shall lie in any event after a sale of real property…for failure of the purchaser to complete his contract of sale…or under a deed of trust or mortgage on a dwelling for not more than four families given to a lender to secure repayment of a loan which was in fact used to pay all or part of the purchase price of that dwelling occupied, entirely or in part, by the purchaser.

· Translation: This means that when the borrower defaults on his loan, the bank can foreclose, BUT if the foreclosure sale doesn’t satisfy the debt, they can’t go after your other assets.  They can only get the underlying real estate.  

· In CA, the lender is really relying on the estimated value of the property, not the SP or CP of the purchaser.  So, the “intent of the lender rule” doesn’t really work here.  

· Marriage of Grinius (p.283): Trying to characterize a restaurant.  W is trying to show that the restaurant wasn’t H’s SP.  Without W knowing, H placed title to the restaurant in his name alone.  First loan was $80K from SBA. First Bank.  $60K was put into the restaurant checking account.  The other $20K was put into the restaurant real estate.  Second loan was $40K from Home Fed, which was also put into the restaurant real estate. SP and CP were used to pay off the loan and to invest in the restaurant.  

·  General Presumption: Any property (i.e., restaurant) bought during the marriage is presumed to be CP.

· H’s SP Rebuttal: H argues that the purchase money loans were SP and the restaurant real property maintains the same character.

· Old Rule – Intent of the Lender Rule: The character of credit acquisitions during marriage is determined according to the intent of the lender to rely entirely upon the SP of the purchaser or upon a community asset.

· The Court did not apply this rule.  

· Modern (more relaxed) Rule – Gudelj Rule: In the absence of evidence tending to prove that the seller primarily relied upon the purchaser’s SP in extending credit, the trial court must find in accordance with the §760 presumption.

· The Court did not apply this rule.

· RULE: Loan proceeds acquired during marriage are presumptively CP; however, this presumption may be overcome by showing the lender intended to rely solely upon a spouse’s SP and did in fact do so.  Without satisfactory evidence of the lender’s intent, the general presumption prevails.

· Evidence: H presented no direct evidence of lender intent and instead offered circumstantial evidence to prove lender reliance on his SP.  The Court determined that the primary collateral for the loan was restaurant property.

· Holding: The loan was extended based on the ability of the community to repay.  Therefore, the restaurant is CP, not SP.

· Hypo: Married couple buys a house together using CP.  Then, one of the spouses receives some SP money, which is used to pay off part of the mortgage.  So, two sources are being used to pay off the mortgage.

· Inception of right: The house would be CP because it was acquired with CP.
· Reimbursement: The party who contributed the SP would be entitled to reimbursement.
· Moore General Rule: The community establishes a proportional ownership interest to the extent that the mortgage payments reduce the principle debt.  The interest, insurance, and tax components of the mortgage payments do not buy into title.  Under this approach, appreciation is allocated in proportion to each estate’s ownership interest.
· Hypo: If the wife purchased the house for $100K and community mortgage payments reduced the principal debt by $20, the community would be a 1/5 owner of the home.  The wife’s separate estate would be a 4/5 owner.  
· Moore Formula for proportional accounting: 
· SP Percentage Interest: Add the down payment and the full amount of the loan minus the amount by which the CP payments reduced the principal balance of the loan.  This sum is divided by the purchase price for the separate property percentage share.  The total represents the amount of capital appreciation attributable to separate funds added to the amount of equity paid by separate funds.
· CP Percentage Interest: Divide the amount by which CP payments reduced the principal by the purchase price.  The total represents the amount of capital appreciation attributable to community funds added to the amount of equity paid by community funds.
· Moore Formula applies in 3 situations:
· When there is separately titled property acquired before marriage, but community funds have paid off the remaining purchase-money debt.
· When an asset acquired with mixed funds during marriage is either untitled or titled in the purchaser’s name alone.
· When jointly titled property when there is legally adequate proof of an agreement of the parties to preserve proportional interests based upon contributions to the purchase price.
· NOTE: Use the same calculation whether the marriage ends in death or divorce.
· Marriage of Moore (p.294): W acquired a house and she made some payments.  Then, W gets married.  During the next 11 years, community income is used to pay down the mortgage (approx. $6K).  After they separate, W pays more money (SP) to lower the principle amount on the loan.  The house is now worth $160K and it has appreciated considerably.
· There are 4 things you pay on a home loan:
· Principle
· Interest (mostly at the beginning – “front loaded”).  Interest payments are considered maintenance.
· Taxes 
· Insurance

· Facts:
· Current FMV of the house = $160K.  

· Purchase price = $56,640.57

· Down payment by W = $16,640.57

· Loan = $40,000

· W’s SP: $245.18 paid before marriage and $581.07 paid after marriage = $826.25 of principle.  

· $5,986.20 = paid by community

· $33,187.55 balance

· Appreciation of the house = $103,359.43

· General formula for SP Appreciation: Actual SP contributions / purchase price = X percent.  So we have X percent of the appreciation = SP share of the appreciation.  Then add all the SP components.  

· W’s SP contribution: $16,640.57 (W’s down payment) + ($40,000 (loan) – $5,986.20 (part of loan paid by the community)) = $50,654.37.  

· Ratio: $50,654.37 (W’s SP) over $56,640.57 (purchase price) = 89%, which was what the W paid with SP.  

· Take 89% of the appreciation of the home ($103,359.43) = $92,434.34, which is W’s SP share of the appreciation.  

· Add: W’s down payment ($16,640.57) + the $ she paid before the marriage ($245.18) + the $ she paid after the marriage ($581.07) - $17,466.82.  

· So, of the $160K value of the house, $92,434.34 + $17,466.82 = W’s total SP contributions.  

· CP Interest: Their actual contribution is $5,986.20.  Put this over the $56,640.57.  This = 10.57%.  

· Take 10.57% of $103,359.43 = $10,925.09.  Add this to the actual contribution ($5,986.20) = $16,911.29.  

· Hypo: Purchase price is $100,000.  Down payment is $20,000 SP.  Loan for $80,000, which is presumed to be CP (general presumption).  $22,000 of the loan has been paid.  $58,000 is the balance of the loan.  House is now worth $300,000

· Calculate H’s SP interest: 20,000 / 100,000 = 20%.  20% of the appreciation (200,000) = 40,000.  Add 40,000 + 20,000 = 60,000.  This is H’s SP interest in the appreciation.  
· Calculate CP interest: CP interest = 80,000 (borrowed $) / 100,000 = 80% CP interest.  80% of 200,000 (appreciation of the house) = 160,000.  Take this and add: 160,000 + 22,000 + 58,000 = 240,000 = total CP interest.  

· Hypo: 100,000 purchase price.  20,000 down by Winnie.  80,000 loan.  FMV now is 400,000.  Loan was paid down by Winnie’s income during marriage in the amount of 22,000.  This is CP because the salary was earned during marriage.  

· Calculate W’s SP interest: 20,000 + (80,000 – 22,000) / 100,000 = 78%.  78% of 300,000 = 234,000.  Add 234,000 + 20,000 + 58,000 = 312,000.    

· Calculate CP interest: 22,000 / 100,000 = 22%.  (Note: this should add to 100% when added to the SP interest).  22% of 300,000 = 66,000.  66,000 + 22,000 = 88,000.  (88,000 + 312,000 = the FMV)

· Hypo:  H purchased home for $40,000.  H put down $10,000 (SP) and financed $30,000.  Then, H married W.  At time of marriage, the FMV of the house was $70,000.  H & W got divorced.  The house is now worth $300,000.  Since H purchased the house, the mortgage debt has been reduced by a total of $16,000.  The debt reduction during the marriage was $14,000.  Calculate each spouse’s share in the family home.

· First, we have to see how much the house has appreciated during the length of their marriage.  $300,000 - $70,000 = $230,000.  What portion of the $230,000 is SP and what portion is CP?

· H’s SP: $10,000 (down payment) + $16,000 (loan balance: $14K CP and $2K SP) [$30,000 (mortgage) - $14,000 (community contribution)] = 65% of $230,000 = $149,500

· CP: $14,000 (toward the principle on the mortgage = 35% of $230,000 = $80,500

· Total value of each party’s share:
· H’s SP: $149,500 + $10,000 + $2,000 + $14,000 + $30,000 = $205,5000

· CP: $14,000 + $80,500 = $94,500

· Total: $300,000 (which is the current FMV).

Miscellaneous

· When the community begins and ends:
· General Rule: Community property law is triggered when you have a valid marriage.

· Family Code §300 (basic definition of marriage): Requirements – 

· Marriage is limited to opposite sex couples

· You must have a license

· You must have a ceremony recognized by someone with the authority to officiate the marriage.

· If you were validly married in another state (e.g., married under common law), then your marriage will be recognized in CA.

· Domestic partnerships are not marriages.

· Vermont law recognizes “civil unions” (between same sex couples), but a civil union is not recognized as a marriage in CA.

· CA §771: The marriage ends on the day that the spouses separate.

· Putative Spouse Doctrine:
· The putative spouse is not lawfully married, but has a good faith belief that she is lawfully married.  Her good faith belief in the legal adequacy of her marriage must have an objectively reasonable basis.  If there is an objectively reasonable basis for her belief in the legal adequacy of her marriage, she need only have a subjective good faith belief  in the validity of her ostensibly lawful marriage.  Her putative spouse status continues only as long as she maintains this good faith belief; once she learns that her marriage is invalid, she is in longer a putative spouse.  In such case, she retains all property rights acquired while she maintained her good faith belief, but from the point of discovery she ceases to accrue any new property rights.    

· Situations where the putative spouse doctrine usually arises:

· When one of the parties was previously married, and then that person sought a divorce, but for some reason the divorce is not valid.  Then, that person gets married a second time.  The second marriage is not valid.

· When the formal requirements are not met (e.g., the license wasn’t filed).

· Simultaneous bigamist.

· Rights of Putative Spouse: The putative spouse has almost the same property rights as a lawful spouse.  All property that would be community or quasi-community property if her marriage were lawful is labeled “quasi-marital property.”  She has the same rights in quasi-marital property that she would have in CP.  

· At annulment of the marriage, she has a ½ interest in all QMP accumulated by her partner.

· In intestacy, she has the same intestate rights to the QMP as she would to CP.  She has the same intestate rights to her partner’s SP that she would have had if they had been lawfully married.

· The putative spouse is generally treated as though she were a lawful spouse with respect to statutory and case law claims against 3rd parties and the government.

· Quasi-marital property: This is what we call the property in the putative spouse situation.

· Hypo: At the end of a marriage, A has $100,000 worth of property that was acquired during the marriage.  A also has $25,000 that was acquired before the marriage.  B has the exact same amount of property as A ($100K during; $25,000 before).  They both believed that they were married.

· Two scenarios:
· When both spouses have a good faith belief that they were married:
· A gets $25,000 SP

· B gets $25,000 SP

· A splits the $100,000 acquired during marriage ($50K to A; $50K to B)

· B splits the $100,000 acquired during marriage ($50K to A; $50K to B)

· Result: 

· A ends up with $75,000.

· B ends up with $75,000.

· When one spouse has a good faith belief that he was married: You only apply the rules of community property with respect to the putative spouse (in this case, B).

· B would get $25,000 SP.

· B cannot claim A’s $25,000 SP.

· A’s $100,000 would be characterized as quasimarital property.  B would get half of that - $50,000.

· A would get $25,000 SP

· A would get the other $50,000 of A’s quasimarital property.

· But, A is not the innocent spouse, so we don’t characterize B’s $100,000 as quasimarital property.  Therefore, A has no claim against B’s $100,000.  So, it all goes to B.

· B gets the entire $100,000 acquired during marriage.

· Result:

· A ends up with $75,000.

· B ends up with $175,000.

· Property Distribution at Divorce, §2550:
· Property Distribution at Divorce, §2550: “Except upon the written agreement of the parties…” (premarital agreements or divorce settlement agreements – oral or written) – this is an extremely valid exception and the majority of cases end up settling.

· General Rule: 
· Community Property: In the dissolution of marriage, the court shall reserve jurisdiction to make a property distribution of community property.  With respect to community property, the court shall make an equal division. 

· Equal Division Requirement: Each spouse has a ½ interest in every item.

· Exceptions to the rule that there must be an “In-Kind Distribution §2601 (p.575, p.580): Where economic circumstances warrant, the court may award an asset of the community estate to one party on such conditions as the court deems proper to effect a substantially equal division of the community estate.  This provision has been applied when:

· Equal division would diminish the value of the asset or jeopardize one spouse’s earning capacity;

· Loss of the family home would uproot the couple’s minor children;

· The asset is intimately related to one spouse; or

· The asset is a risky investment, and one spouse is financially better able to bear risk than the other.

· Examples:

· Ex. Family business.  In this case, dividing it equally would result in a deadlock in all of the board decisions.

· Ex. Stock in a closely held corporation.  Your standing in the corporation and the value of the stock might be impaired if it was divided.

· Ex. Family home.  Courts are usually willing to aware the family home to the custodial parent.  In this case, courts transform the house to a tenancy in common and they require that the house be sold when the youngest child reaches age 18.  At that point, the house must be sold and the profits must be divided equally between the spouses.

· Separate Property: In the dissolution of marriage, the court does not make a division of separate property.

· Exceptions:
· If the 2 parties jointly request that the court divide the SP of each party.

· Specific to joint tenancy or tenancy in common: The parties can ask the court to divide the property held jointly.  

· Normally, once the court characterizes joint tenancy as SP, it would set that property aside.  The court won’t divide it because it is SP.  This exception gives the court permission to divide the SP.

· Property Distribution at Death:
· General Rule:
· Community Property: The court must make an equal division of the CP.  

· Separate Property: The court will not distribute SP.  

· Iron Theory: At death, this is called the “Iron Theory”, but it is exactly the same as the distribution at divorce: Each spouse has a ½ interest in each item of the CP.  The biggest effect this has is on the decedent’s estate because now it doesn’t matter what the will says.  The property will be divided in half between the spouses.

1. Problems, p.226/227: 
a. Untitled Tiffany lamp: General presumption of property acquired during marriage – community property.  Triggering facts: acquired during marriage.  This can be rebutted by tracing.  Can you trace in this case?  Yes.  There is evidence that some of it was separate property – $2000 came from W’s separate property funds.  Half of the lamp was paid for with CP and half was paid with SP.  Now, the lamp is worth much more, $40,000.  W gets half ($20,000 as separate property).  The other half is split between H & W (H gets $10,000 and W gets $10,000).

b. Vacation house: The general presumption applies because there is no joint title.  It is not in the name of the wife, so MWSP doesn’t apply.  Does this look like a situation that would raise a gift presumption?  No, because he is using his own money and putting his own name on the deed.  He is not doing something that looks selfless.  So, apply the general presumption and presume that it is CP.  Can you trace?  Yes.  The house was purchased by H for $90,000 with $40,000 of community funds and $50,000 inheritance received by H.  So, 4/9 will be CP and 5/9 will go to H as separate property.  This is proportional ownership once you trace.  The current value of the house is $200,000, so do a proportional division.

c. Home: Assume the house was purchased in 1980.  The home says “joint tenancy,” so one of the joint tenancy presumptions applies.  The house is now worth $400,000.  It was purchased during marriage for $100,000 with $30,000 of W’s separate property and $70,000 of CP.

i. If there is no collateral agreement: Current versions of statutory presumptions should apply, so you start by comparing the current laws, §2581, with the old presumption of Lucas.

1. Lucas: presumes community property.  

2. §2581: presumes community property.

a. No vested interest is being impaired, so you don’t apply the statute retroactively.

b. But what do you do about the separate property contribution?  You apply the Lucas presumption, that it was a gift.

i. You can’t apply §2640 to anything prior to 1984, which is why you apply the gift presumption.

ii. Oral agreement that W is to maintain a separate property interest: You start with §2580 and §2581.  You presume community property.  However, you must determine whether you can apply this retroactively (only if there is an impaired interest).

1. Lucas: you would presume community property, but it would be rebutted by the oral agreement.  The house ends up being 3/10 W’s separate property and 7/10 community property.  You do a proportional analysis.

2. §2581: There is a vested interest being impaired.  W’s interest is being impaired because W ends up with less that she would under the old law.  So, you must do a due process analysis.

a. What is the state interest?  In the statute, §2580, the state interest is stated clearly – uniformity and consistency in applying rules of division of property at the time of divorce.

i. Is that good enough?  Probably not.  It wasn’t good enough in Buol.  

b. Was there reliance?  This presumption has been around for 14 years, so they had time to come up with a written agreement.

i. But in Heikes, the court said that most people don’t have actual knowledge of the law.

c. Other policy reasons: evidentiary convenience & interest in achieving finality of divorce proceedings (but retroactive applications of laws go against this policy, because they have even less finality).

3. If you can’t meet the due process concerns, then you don’t apply the statute.  Instead, you apply the old rule from Lucas.

iii. Signed written agreement that W is to maintain a separate property interest: Do the comparison:

1. Lucas: presume community property, but it is rebutted by the written agreement.  The house will be characterized as proportional ownership.

2. §2581: presume community property, but it is rebutted by the written agreement.  The house will be characterized as proportional ownership.

a. You get exactly the same outcome in both.  Therefore, you can apply §2581 retroactively.  Since you don’t have any change in outcome, you haven’t impaired a vested interest, and there is no due process analysis.

d. Home: Assume the home was acquired in 1985.  Now worth $400,000 titled as CP and purchased during marriage for $100,000 with $30,000 of H’s SP and $70,000 of CP.

i. No collateral agreement: You can’t apply the 1984 version because that only applied to something held in “joint tenancy.”  So, you compare with Lucas.

1. Lucas: presume CP.  No rebuttal evidence, so the presumption holds.

2. §2581: presume CP.  No rebuttal evidence.

a. Because §2581 doesn’t impair a vested interest, you apply it.

b. What about the fact that H used some of his SP?  You presume a right of reimbursement of H.  H gets reimbursed $30,000.

c. The house gets presumed CP, $200,000 to W and $200,000 to H.  In addition, H gets $30,000 either from the value of the house, or from the pool of property from something else.  H only gets $30,000 for his SP.  There is no appreciation value.

ii. Oral agreement:

iii. Written agreement:

1. Hypo C(ii) (p.226): In 1985, W & H buy a house.  $30,000 H’s separate property, $70,000 community property.  Current FMV of $400,000.  There is an oral agreement.

a. Starting point – we need to characterize this house.  It is in joint title (triggers joint title presumption).  So, we start with the legislature’s most recent statement §2580 & §2581.

b. Next – we need to find out what the result would be under the Lucas + 1965.  You compare the outcomes under these 2 presumptions to see if any interests would be impaired.

i. Under Lucas, it would be considered CP, but it would be rebutted because of the oral agreement.  Therefore, the house is characterized as follows: H has 3/10 SP interest and the community has 7/10 CP interest.

ii. Under §2581, it would be considered CP, but there is no rebuttal because the agreement wasn’t written (doesn’t overcome the evidentiary standard).  Therefore, the house gets characterized as community property.

c. The application of §2581 results in impairment of an interest.  Whose interest is impaired?  The husband, because it eliminates his SP interest.  This raises the question – Does this violate due process?

i. Is there a sufficiently compelling state interest?  Uniformity and consistency in applying the rules of property separation (found in §2580).  The legislature also stated that this is a compelling state interest (but it is not up to the legislature, it is up to the Supreme Court).  The Supreme Court has stated that this interest seems important, but there is no case on point stating that it is or is not sufficient.  In fact, they have expressed doubt about it being insufficient in other similar issues.

ii. Other due process factors (the court has said that neither of these factors are sufficient):

1. Achieving finality so that people can get on with their lives.

2. Evidentiary convenience.

3. Reliance on §2581 – this is the only one that might overcome this interest.

2. Hypo C(iii): This is the same hypo as above, except that there is a written agreement.

a. Compare Lucas with §2581 – you will get the same result in the end, because both presumptions are rebutted by the written agreement.

b. So, you wouldn’t impair a vested interest, and you can go ahead and apply §2581.

3. What if the house depreciates?

a. Hypo: House purchased in 1990.  $50,000 of H’s SP.  $150,000 of CP.  Title says CP.  The FMV is $100,000.  H and W are getting divorced and they need to characterize the property.  There is no collateral agreement.

i. The house was acquired and possessed during the marriage, which triggers the general presumption.  The legislatures most recent statement of the joint title presumption is §2581 (this supercedes the general presumption).

1. §2581 – we don’t have to do a comparison with any other presumption because the house was purchased in 1990, after the legislature passed the law.  We don’t need to ask if retroactive application would achieve a different result.  We presume community property.

2. We don’t have a collateral agreement, so there is no rebuttal.

3. What about the fact that H contributed some separate property?

a. Apply §2640 – There is a right to reimbursement.  Here, H would get reimbursed $50,000.

4. What about the fact that there is a depreciation?  The house started out at $200,000.  Now, it’s worth $100,000.  Who takes the hit now?  The community takes the hit.  The community would have to reimburse H $50,000 (dollar for dollar, no interest) and then the community splits the remaining $50,000 ($25,000 to W, $25,000 to H).

b. Hypo: House purchased in 1990.  $50,000 of H’s SP.  $150,000 of CP.  Now they are getting divorced, and the house is worth $100,000.  But, there is a written agreement saying that H’s SP interest is to be maintained.

i. Start with §2581.  Because it is 1990, you don’t have to compare.  You presume that it is CP, but it is rebutted by the written agreement.

ii. If H has to maintain the SP interest, we assume that that is a proportional interest.  So, H invested ¼ of the cost of the house when it was purchased.  Therefore, when H is gets reimbursed at the divorce, H gets ¼ of $200,000 and the community gets ¾ of the $200,000.

1. H’s interest is $25,000 – In a depreciated market, H does better without a written agreement to maintain the proportional SP interest (like hypo above).

2. Community’s interest is $75,000 (which is split between W & H).

4. Hypo: House purchased in 1970, during the marriage of Ann & Bill.  Title says “To Ann & Bill.”  

a. What presumptions are triggered?

i. General Presumption – acquired and possessed during marriage.

ii. MWSP – because in was acquired before 1975, by a married woman, and it must be an instrument in writing.

1. Triggers §803(b)

iii. Joint title presumptions:

1. Lucas 

a. §2581

b. As between the above presumptions, which should be applied?  We know that the specific presumptions trump the general presumption, but what is the difference between the MWSP and the Joint Title presumptions.  There is no clear reason why, but the courts have generally applied the Joint Title presumptions rather than the MWSP.

i. Can you think of a situation where it might be more appropriate to apply the MWSP?  This property was acquired in 1970, and it was probably his decision to put both names on the deed.  

1. One of the rationales for the MWSP was to try to achieve some equalization of management and control over women’s property.  This presumption helps to increase the amount of SP that women had at that particular time.

c. By operation of law, a tenancy in common is created.  But, the joint title presumption isn’t triggered because it doesn’t say “joint tenancy” even though it is held in joint title.

5. Hypo: House purchased in 1985 “To Ann & Bill as joint tenants with a right of survivorship.”  Ann died in 2001.

a. The General Presumption applies.

b. Common Law Joint Tenancy Presumption – If it says “joint tenancy,” then presume that they mean SP interests, ½ each, with a right of survivorship.

i. Effect: The survivor ends up with the interest of the deceased joint tenant’s interest.  Bill is now the sole owner of the property.

c. None of the other presumptions apply, because those are created specifically for divorce.

a. Problem p.246: Work through the hypo using both methods.

i. Direct Tracing: Through this method, you can see that the first stock was purchased with community property, but the second stock was purchased with separate property.  Remember that you also need evidence of intent (which was evident here).  

	Community Property 
	Separate Property

	
	1/90: $20,000

	
	Subtract $1,000 = $19,000

	
	Subtract $2,000 = $17,000

	10/90: $2,000
	

	1/91: Add $1,000 = $3,000
	

	8/91: Add $1,000 = $4,000
	

	Subtract $1,000 = $3,000
	

	3/92 Stock: Subtract $3,000 = $0 CP
	

	5/92 Salary: Add $2,000
	

	1/93 Trip: Subtract $1,000 = $1,000
	

	2/93 Salary: Add $2,000 = $3,000
	

	
	6/93 Stock: Subtract $6,000 = $11,000 SP


· Exam is essay, 2 hrs, closed book, usually 2 essay questions, old exams on reserve in the library.  Take some complicated cases we did in class that could have gone either way, take out the court’s analysis and do your own.  Lucas, for example.  She will ask us what would have happened to a marriage as of 2001 for example; she won’t take a hypo from 1975 and ask us what would happen.  

· One of the hypos for the test ends in death and the other ends in divorce.  

· Can use a calculator; not a laptop exam.  She will grade more heavily on our explanation, and not as heavy on our actual math.  So if our math is wrong, she will look to the explanation.  

