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I.  MARITAL PROPERTY SYSTEMS
· in absence of a marital property system, property of husband and wife is governed by regular property laws

· most states have adopted a marital property system

· there are two types of marital property systems:
· common law marital property system
· community property system
A.  Common Law Marital Property System

· there are three types of common law systems:

· title system

· hotchpot approach

· distinction between marital and non-marital property

· under any of these types, once the court has decided what comprises the marital property, they will use “equitable” distribution of the property

· common law rationale – husband and wife are separate economic entities.  If they have their own title to the property, then that belongs to the individual alone

1.  Title System

· marital property is triggered ONLY in divorce

· during marriage, property is considered to be individual property

· title determines ownership during marriage

· if the marriage ends in death, then elective share laws will apply
· *title is NOT held jointly by husband and wife during marriage, UNLESS

· husband and wife expressly state that they have joint title to the property

2.  Hotchpot Approach (minority view)

· everything is considered to be marital property  

· no distinctions between property acquired before and after the marriage

· all the property goes into the pool of marital property for redistribution, regardless of the title to the property

3.  Distinction Between Marital and Non-Marital Property

· asks when property was acquired

· if acquired before marriage = non-marital property
· if acquired during marriage = marital property
· non-marital property – the court cannot redistribute this property during divorce
· marital property – court has the authority to redistribute the marital property regardless of the title
· *majority of states follow this
· example:  W bought apartment while she was single.  She gets married but continues to receive rent from the apartment.  Under this approach to marital property, the apartment is considered to be non-marital property because it was acquired during marriage.  The rents will be considered marital property because it was acquired through marriage
4.  Equitable Distribution of Property

· after the court decides what constitutes marital property, they will engage in equitable distribution of the property

· Painter Factors:  the ff are some factors court takes into consideration when doing equitable distribution

· *need – financial need of parties.  This is the primary factor for redistribution of property

· contributions that spouses made during the marriage

· standard of living that the couple had

B.  Community Property Law

· this is a minority approached – used only by 9 states

· **CA system of marital property 

· there is NO equitable distribution

· once community property has been identified, the property is split 50-50
· application of community property law:
· the community begins when the marriage begins
· the law applies:
· during marriage
· and end of marriage – either by death or divorce
· joint title is assumed in community property law
· unless specified otherwise by the married couple, title is considered to held jointly by husband and wife

· rationale:

· marriage is a partnership and thus, the couples’ rights and properties should be equal

· there are strict statutory definitions of what constitutes “community property”

· a distinction is made between acquisition of property before the marriage and after the marriage

· when determining what is “community property” – ask when and how the property was acquired

1.  “Community Property” - §760
· property is considered to be community property when:
· it is acquired during marriage
· while domiciled in CA
· *it does not matter where the property is located
· *note: there are some exceptions to the rule
2.  “Separate Property” - §770
· the ff is considered to separate property of a married person:
· all property owned by the person BEFORE marriage
· all property acquired AFTER marriage if it is through one of ff:
· gift – person did not have to invest anything to get the thing
· bequest/devise – transfer of personal/real property
· or descent – through intestacy – where the person did not have a will
· rents, issues, and profits of the property described in this section
· rents, issues, and profits of property acquired before marriage = separate property

· limitation:  if owner of the separate property spent time and labor to get the rents/issues or profits, then the community has an interest in the rents/issues/profits
· example:  W bought an apartment complex while she was single.  Apartment is separate property under §770.  She gets married, but continues to receive rents from the apartment complex.
· if W DOES NOT put time and labor into the apartment complex -  then the rents = separate property
· if W got rents because of her time and labor during marriage – then the rents = community property
· gifts – these are separate property, unless the person giving it intended for both spouses to have it – then it would be community property
· *a married person may convey their separate property without the consent of their spouse
3.  Tracing Issues

· definition of community and separate property does not always fit every situation – in such cases, you have to trace the origins of the item to decide whether or not it is community or separate property

· although §760 says that any asset acquired during marriage is CP, it has been construed to allow tracing to the source of acquisition in order to show that it is SP or partially SP because:

· it was acquired with premarital SP

· or with the income from such SP

· or property acquired by gift, bequest, devise or descent

· also, things acquired after marriage may still be traced back to CP if it can be shown that the property was acquired with marital labor

· look below at Bramet – where the ranch was acquired during divorce, but the court found that the ranch was given in exchange for H’s labor, which was done during marriage

· difficult to tell whether something was acquired by onerous or lucrative title

a.  Onerous v. Lucrative Title

· “onerous title” – anything acquired by onerous title is community property

· this is what someone has earned with their time and labor
· “lucrative title” – anything acquired by lucrative title is separate property (unless intended to be given to both spouses)

· these are things that have been given to the spouse as a gift, succession, inheritance, or the like
· a pure donation on part of the donor
· definitional problems – example – rewards
· was it given as a gift by the donor or was it given in exchange for services rendered by the spouse?
b.  Tracing to Community or Separate Property
· courts look beyond the form of the transfer and ask the ff questions for tracing purposes:
· when was the item acquired

· how was it acquired

· and the transferor’s intent

· examples:
· Clark case -  D gave 1/3 share in oil to each of his kids.  E dies and has a will, but does not provide for his father, D.  D contests the will as invalid, because D would be the heir to E’s estate if there was no will.  The case ends up being settled and D gets $150,000.  E died before his father remarried but the case settled while D is married.  The second wife is now saying that the 150,000 is community property since the settlement was acquired during marriage.  D also initiated the will contest while he was married.  However, the right to the son’s property arose when the son died, which was before marriage.  Thus, the settlement was separate property – since right to that settlement arose before marriage.  In addition, when D won the case, it meant that he was an heir, and thus he received the 150,000 as an inheritance – making it separate property.

· Andrews -  son and his wife cared for son’s father.  Father and son had an agreement that the father would leave his property to son and his wife in exchange for them taking care of him.  The father’s will was invalid so the son had to present evidence that there was an oral agreement and the wife could not testify if the property was considered community because she would be a party in interest.  The court had to decide whether or not property was community or separate before the wife could testify.  The court held that the property was community because it was earned by the husband and wife’s labor.  The court thought that the father gave the property in consideration for the son taking care of him.  The court said that if the son took care of the dad by himself, then it would be SP – but this is wrong because he would have used time and labor, which would be CP.

· Downer -  husband received a 1/3 interest in a ranch from his boss during his divorce.  The husband and the boss testified that the ranch was a gift.  Basically that it was acquired through lucrative title – the employer had no obligation to give the ranch.  The other argument that it was by onerous title – that the boss gave it to him in return for his past labor.  H had made a statement that the ranch was given to him in lieu of pension benefits.  The court found that the ranch was not a gift and thus CP.  The court looked at the ff factors:  the relationship between the boss and the H, which wasn’t really social and it didn’t seem like it went beyond a working relationship (so less likely the boss would just give the gift)  and H’s statement that it was in lieu of pension benefits.  The court looked beyond the appearance of the transfer and decided that the ranch was in exchange for H’s labor and not intended as just a gift.  Lastly, H’s labor was done during marriage – so even if he received the ranch when he was already separated from his wife, the ranch was CP because the court traced it back to marital labor.

· problems
· W buys 25,000 chair during marriage.  Trace:  the chair was paid for from W’s account, which was earned during her marriage.  Chair is CP even though only her name is on the title
· W buys the chair with money from her inheritance.  The chair is SP because the inheritance is SP and she used SP to buy the chair.
II.  TRANSMUTATION: CONTRACTS AND GIFTS

A.  CONTRACTING OUT OF STATUTORY SCHEME

· parties may avoid community property law by signing agreements
· rule:  Family Code §1500 – 
· property rights of husband and wife MAY BE altered by a premarital agreement or other marital property agreement
B.  PREMARITAL AGREEMENTS

· purposes for premarital agreements:
· protect property interests

· make sure marrying for right reasons

· credit – creditors can go after community property when one spouse defaults on their debt, but they cannot go after the separate property of the other spouse

· **note on applicable laws

· California Premarital Agreement Act was enacted in 1985 – this was not meant to replace the common law

· CPAA = Family Code sections 1600 and on

· pre-1986 premarital agreements – just look at the common law rules when analyzing their validity

· premarital agreements executed on or after 1/1/86 – analyze BOTH under the California Premarital Agreement Act and the Common Law

1.  Invalidation of Premarital Agreements

· premarital agreements may be invalidated on the ground that it violates public policy or that its execution was the result of undue influence
a.  Invalidation Based on Public Policy – common law
· rule:  agreements that contain specific terms that serve to encourage or promote divorce are UNENFORCEABLE

· if the agreement was signed because the parties anticipated that they will have a short marriage or will be divorced – not enough to invalidate a premarital agreement
· contemplation of divorce not enough to invalidate – need specific terms that promote divorce
· example:  ENFORCEABLE PREMARITAL AGREEMENT
· Marriage of Dawley -  J and B marry to cover up illegitimate pregnancy.  They thought they would remain married only a short time and executed a premarital agreement that said that everything they own before and after marriage would be separate property.  The agreement also included the provision that the husband would provide a minimum of 14 months of support for the wife and her kids in case of a divorce.  The two divorce and the wife contested the premarital agreement as invalid based on public policy.  She made two arguments – that the agreement was signed in contemplation of divorce and the specific term of 14 months would mean that it would be cheaper for the husband to divorce rather than remain married.  The court disagreed and stated that just because the parties contemplated divorce, does not mean that the prenup was invalid.  There needs to be a specific term in the agreement that encourages divorce.  The 14 month provision was not such a term because the agreement said that it was the “minimum” amount of time that he needs to provide support.  Thus, it could mean that he might have to pay for wife and her kids for longer – not necessarily encouraging of divorce.
· example:  UNENFORCEABLE PREMARITAL AGREEMENT
· Marriage of Noghrey -  the agreement was signed before marriage and the purpose was to discourage the husband from filing divorce.  The agreement provided that the wife would get the house + $500,000 or half of the groom’s assets, whichever is greater.  The marriage lasted for 18 months and the wife files for divorce.  The court ruled that the premarital agreement was invalid because it violated public policy with the above provision because the above provision will be triggered only in the event of a divorce.  It encourages the wife to seek divorce – she would be better off divorcing than staying married.
· note:  the agreement in this case was a kethuba – which serve to discourage husbands from seeking divorce.  The court could have used this as an argument in the case because the wife was the one who sought divorce.
· solution:  the parties could have changed the time the provision was to be triggered – in the original agreement it was going to be triggered at divorce.  They could have an agreement say that the transfer of the property would occur before marriage or at the beginning of marriage. Or it could just state that everything is community property.
· examples of other unenforceable premarital agreements:
· agreements that spell out who will do the chores, how many kids to have, etc. – these are unenforceable in CA
· public policy argument is that there is no way to enforce these types of agreements
· if these are included in the prenup, put in that these clauses are severable – to protect the rest of the agreement
b.  Invalidation Based on Undue Influence Claim – common law
· courts will look at the circumstances surrounding the time of execution of the agreement.  The court will look at the ff factors:

· capacity issues – mental, intoxication, age
· timing – when the agreement was presented to the spouse
· was it presented right before marriage?
· did they have time to think it over?
· advice of counsel?
· type of wedding – big or small
· if it was big then more compelled to sign the agreement
· size of consideration – whether it is so small as to shock the conscience of the court
· example:  NO undue influence
· Marriage of Dawley -  the wife claimed that there was undue influence because she felt like she needed to get married or else she would lose her job because of illegitimate pregnancy.  The court said that there was no undue influence:  the husband felt the same pressure as the wife, both parties were educated and professionals, the agreement did not contain unconscionable terms and it provided for the needs of both parties, and the wife even had advice of counsel.
· example:  Undue influence
· Nelson -  50 year old real estate broker marries his 22 year old secretary.  The agreement provided that the wife waives all her community property rights and agreed that in end of divorce, the husband won’t have to pay for spousal support or more than $150 in attorney fees resulting from the divorce.  The court said that the premarital agreement was invalid because the terms were supported by consideration so small that the conscience of the court was shocked.
c.  California Premarital Agreement Act – Family Code §1615

· §1615(a) rule:  Premarital agreement is NOT enforceable if the party against whom enforcement is sought proves one of the ff:
· (1)  involuntariness – the party did not execute the agreement voluntarily
· [2001 amendment]:  agreements presumed to be involuntary unless the requirements of (c) are met
· (2)  unconscionability – the agreement was unconscionable when it was executed AND BEFORE execution of the agreement, ALL of the ff applied to the party
· that party was not provided a fair, reasonable, and full disclosure of the property or financial obligations of the other party
· that party did not voluntarily and expressly waive, in writing, any right to disclosure of the property or financial obligations of the other party beyond the disclosure provided
· that party did not have, or reasonably could not have had, an adequate knowledge of the property or financial obligations of the other party
· §1615(b) – issue of unconscionability of a premarital agreement shall be decided by the court as a matter of law

· §1615(c) [added in 2001] – for purposes of (a), it is presumed that a premarital agreement was not executed voluntarily, UNLESS the court finds in writing or on the record ALL of the FF:

· the party against whom enforcement is sought was represented by independent counsel at the time of the signing of agreement
· OR after being advised to seek independent counsel, expressly waived representation in writing
· the party against whom enforcement is sought HAD at least 7 days between the time they were presented with the prenup, advised to seek independent counsel, and the time the agreement was signed.
· if unrepresented by counsel, written disclosure of rights and obligations - the party against whom enforcement is sought was fully informed of the terms and basic effect of the agreement
· as well as the rights and obligations he or she was giving up by signing the agreement
· AND was proficient in the language in which the explanation of rights was conducted and the language the agreement was written
· *the explanation of rights and obligations have to be in writing and given to the party before signing of agreement
· *the unrepresented party, on or before signing the agreement, has to sign a document that states that he or she received the information required by this section and it has to state who gave the party the information
· the agreement and writings required under the section were not executed under duress, fraud, or undue influence, and the parties did not lack capacity to enter into the agreement
· any other factors the court deems relevant.
i. “involuntariness”
· a premarital agreement can be deemed unenforceable when the court finds that the party against whom enforcement is sought did not sign the agreement voluntarily

· pursuant to the amendments in 2001 – a court is supposed to find the premarital agreements to be involuntary UNLESS they find all the listed factors in §1615(c)

· prior to the amendments in 2001, the courts were supposed to decide whether the agreement was not signed voluntarily – example:  Bonds
· example – Bonds (pre 2001 amendment)
· §1615(a) applied to the case and the issue was whether the agreement was signed voluntarily
· the court looked at the ff factors to decide if prenup was executed voluntarily:
· parties’ understanding of the agreement
· awareness of intent
· independent counsel for each party
· proximity to the wedding
· type of wedding
· surprise
· age and sophistication
· undue influence, fraud
· the couple was going to fly to Vegas to get married.  The day before they left for Vegas, the wife was presented with a prenup.  On the way to the airport, they went to sign the agreement.  The court looked at the factors and decided that the agreement WAS signed voluntarily and thus, enforceable.  The court said that the W could have gotten her own counsel since she had the agreement the day before they  left; she could have cancelled the wedding since it was going to be a small one in Vegas anyway; and although W only had high school diploma and H had 3 years of college and experience in negotiating contracts, he didn’t seem to understand the terms either.
· in response to the Bonds case, the legislature enacted §1615(c) in 2001, requiring a waiting period and independent counsel or written waiver of counsel.
ii. unconscionability
· the requirements for proving unconscionability under §1615(a)(2) are harder to prove than common law unconscionability

· thus, it is easier to get a premarital agreement enforced under the statute rather than the common law

· statute = unconscionability + standard

· rationale:  there is no fiduciary relationship before marriage and in addition, CA has a favorable view towards premarital agreements and they want them to be enforceable
2.  Statute of Frauds Requirement and Avoidance Techniques

· Family Code §1611 - rule:  premarital agreements MUST be in writing

· common law pre-§1600 also had statute of frauds requirement

· common law exceptions:  no writing is required if one of the ff applies:
· full performance
· reliance
· estoppel
a.  Full Performance

· rule:  a written premarital agreement is not required if full performance is found.  There is full performance when:

· an affirmative act has been performed
· and there was no other likely explanation for the act other than the presence of an agreement
· **non-action cannot be used to prove full performance – there must be an affirmative act
· example:  full performance found
· Freitas -  H had children from previous marriage.  H had oral agreement with his second wife that she will be the beneficiary to his life insurance.  During their marriage, H put her down as the beneficiary.  Before he died, he changed it to the names of his children.  W makes a claim to the policy and the children are contesting it asserting the statute of frauds requirement.  The court said that there was full performance, and thus the oral agreement falls under the statute of fraud exception.  H fully performed his oral agreement with his wife by actually making her the beneficiary to his life insurance.  The court found that the likely explanation for this act was the fact that there was an oral agreement between the two.  Oral agreement was upheld by the court.
· example:  no full performance
· Sheldon -  W and H had oral agreement that they won’t have a share in each other’s estate.  W did not include him in her will, which is what they agreed to in their oral agreement.  The court said that this was NOT full performance because you need an affirmative act – here it was a non-act.
b.  Estoppel based on Reliance

· in certain cases, the court can say that a party is estopped from asserting the statute of frauds requirement for prenuptial agreements

· rule:  when the party to the unwritten agreement relies upon the agreement, the other party is estopped from asserting the statute of frauds
· *non-action is OK in showing reliance for purposes of estoppel
· example:  Estoppel
· Sheldon -  W and H had an oral agreement that they would not share in each other’s estate.  W did not put H in her will.  After W’s death, H takes his 1/3 statutory interest and gives it to one of the kids.  The other child contests it, claiming that H and W had an oral agreement saying that H will have no share whatsoever.  H asserts the statute of frauds.  The court said that no writing was needed and H was estopped from asserting the statute of frauds.  W relied on the agreement – she did not place him in her will and she was not on his will either.  She had foregone her share in his estate in case he died first.  In addition, facts indicated that she would not have married him if they did not have the agreement and further, during the marriage, she did not mix her assets with his.

· the court held the oral agreement enforceable based on estoppel.  
3.  Subject Matter of Premarital Agreements 
a.  Family Code §1612

· rule:  parties to a premarital agreement may contract with respect to ALL of the following:

· the rights and obligations of each of the parties in any of the property possessed by both or one of them, whenever and wherever acquired or located
· the right to buy, sell, use, transfer, exchange, abandon, lease, consume, expend, assign, create a security interest, mortgage, encumber, dispose of, or otherwise manage and control property
· disposition of property upon separation, divorce, death, or occurrence/non-occurrence of any other event
· making of a will, trust, or other arrangement to carry out the provisions of the agreement
· choice of law governing their agreement
· any other matter, including personal rights and obligations, not in violation of public policy or a statute imposing criminal penalty
· (b):  **premarital agreements MAY NOT adversely affect the right of a child to support
· (c):  premarital agreements regarding spousal support, including, but not limited to, a waiver of it

· is unenforceable if the party against whom enforcement of the provision is sought
· did not have independent counsel at time of execution
· or if the provision is unconscionable at the time of enforcement
b.  Spousal Support Waivers - §1612(c)
· rule:  any premarital agreements regarding spousal support, including waivers, is UNENFORCEABLE IF:
· the party against whom the spousal support agreement is being enforced did not have independent counsel

· OR even if they have independent counsel, the agreement regarding spousal support is unconscionable at the time of enforcement
· “unconscionable at time of enforcement”

· at the time the spousal support agreement is being enforce, are the terms of the agreement unconscionable?
· *note – 1612(c) was enacted in 2001, in response to the Pendleton case discussed below
· policy behind spousal support

· provide for the needs of the spouse
· if spousal support waivers are enforced, then the state might have to take care of the spouse
· the public policy then is to protect the needs of one spouse and also to protect the state from having to provide for these people after divorce
· pre-Pendleton rule – spousal support waivers unenforceable
· before the Cal. Supreme Court decision in Pendleton (2000), courts have held that spousal support waivers were unenforceable
· view was that spousal support waivers would encourage divorce – because if you could waive support at divorce, then you’re better off than remaining married
· when §1615 was enacted, the argument was, the reason the legislature did not mention spousal support waivers was because they agreed with the common law view at the time
· **Pendleton rule (2000) – spousal support waivers in premarital agreements are NOT PER SE UNENFORCEABLE

· the court will look at the ff factors  in deciding enforceability of spousal support waivers:

· representation by counsel
· indication of coercion
· similar education/sophistication of parties
· earning ability of the parties/self-sufficiency of parties
· evaluate needs of parties at the time the agreement was executed
· some jurisdictions examine the need at the time of divorce
· the Pendleton rule just means that some spousal support waivers will be enforceable
· rationale:  Pendleton court said that spousal support is now based on need because over time, people will become more self-sustaining.
· in addition, women are more likely to be working outside the home
· views about marital relationship has changed – no longer seen as permanent
· 41 jurisdictions allow spousal support waivers
· CA, when they enacted the CPAA, did not prohibit spousal support waivers like they prohibited child support waivers.  If they really wanted to then they could have included prohibition for spousal support waivers
· also, this must mean the legislature is leaving it up to the courts to keep developing the law in the area
· example:  Pendleton -  W and H had a prenup waiving both child support and spousal support at divorce.  The issue was spouse support waiver.  W and H were both represented by counsel, both educated, and both owned about 2.5 million in assets.  The parties were in equal bargaining positions.  The court upheld the spousal support waiver after weighing the factors mentioned above and said in light of the facts of the case, the spousal support waiver did not violate public policy.
C.  TRANSMUTATION DURING MARRIAGE
· “transmutation” – agreements during marriage
· converting separate property into community property

· or converting community property to separate property

· one spouse turning his own separate property to the separate property of the other spouse

· applicable laws:

· transmutation agreements pre-1985 – use COMMON LAW

· transmutation agreements on or after 1/1/85 – STATUTE

1.  Common Law Transmutation Rules – pre-1985

· rule of “easy transmutations”

· statute of frauds DOES NOT APPLY – no writing required

· EXCEPTION – couple needs writing if they want joint tenancy (right of survivorship)
· look at intent of relevant party/parties

· Nelson rule - if it can be fairly inferred from all circumstances and evidence that a community interest was intended by the parties, then the transmutation is valid.  No express or informal agreement is needed for transmutation.
· ** CA income tax returns prior to 1953 may provide corroborative evidence of transmutation

· in CA – it wasn’t lawful to split their income in their taxes unless they came from community sources
· federal tax returns – joint filing wasn’t allowed unless the source was community property up UNTIL 1947.  After 1947, no longer corroborative of transmutation
· rationale for easy transmutations – there is no fiduciary relationship before marriage, but now that you are married there is a fiduciary relationship

· you now have confidential relationship and you trust the person, so no writing was required

· *note – courts were more likely to say that transmutation was valid when the marriage ended in death as opposed to divorce.

· examples:  Invalid transmutation

· Jafeman -  H owned house as his separate property.  W is claiming that they had an oral agreement during marriage that the house was community property.  W pointed to the following evidence.  H and W lived in the house.  H referred to the house as “our home,” W used community funds to pay for the mortgage and improvements on the house, W thought it was their property, and she was the one who managed the finances.  The court said that the transmutation was invalid because W failed to prove H’s intent to have the house be community property.  The fact that he said “our house” was no indicative since they both lived in the house, and it simply is not enough.  Fact that she used community funds to pay for mortgage and improvements might buy the community some interest but not ownership and the fact that she thought it was theirs was irrelevant because the relevant factor is the H’s intent to have his separate property turn into community property.
· examples:  Valid transmutations

· Rafael (1949) -  H got inheritance from his mother before he died, this was SP.  W wants half of the inheritance when H died because she said that they had an oral agreement that everything was 50/50.  Only wife testified to the existence of the oral agreement and the only other evidence was they filed taxes together.  The court held that the testimony of the wife, along with the tax returns, proved the H’s intent to have his SP turn into CP.  Note that at the time of the case, filing tax returns and splitting them half and half is only allowed if what they were splitting was community property.  The law has changed since then, but during this time, this was considered to be strong evidence.
· Nelson (1964) -  Property in question was the income coming from an apartment.  H made comments about how he wanted to provide for W and he referred to the property in question as mutual property.  They filed joint tax returns together, and at that time, this was only allowable if the property was community property.  W managed the apartment building like it was her job and not just a household chore.  H referred to the income of the building as “ours” and the H was also shown to be very protective of his rights.  The court enforced the transmutation agreement because it was clear that H intended for the property to be community property.  The fact that he was protective of his rights and he referred to the property as “ours” was indicative and also the fact that they didn’t live in the apartment so calling it “ours” proves a lot more than if they were living there.  The court stated that no express or informal agreement is required to have transmutation as long as it can be fairly inferred from all the circumstances and evidence that a community interest was intended by the parties.
2.  Statutory Transmutation Rules – 1/1/85 and on
· statutory rules for transmutation are a lot stricter
· *apply these rules to transmutation agreements occurring on 1/1/85 and beyond

a.  Authorized Transmutations - §850

· through either agreement or transfer, married persons may do any of the following:

· transmute community property to separate property of either spouse
· transmute separate property of either spouse to community property
· transmute separate property of one spouse to separate property of the other spouse
· these types of transmutations are valid with or without consideration
b.  Requirements for Valid Transmutations - §852
· §852(a) - a transmutation of real and personal property is VALID ONLY WHEN:

· it is made in writing
· by an expressly declaration that is made or accepted by the spouse whose interest in the property is adversely affected
· EXCEPTIONS TO STATUTE OF FRAUDS DO NOT APPLY TO TRANSMUTATIONS
i. “express declaration”

· §852(a) requires more than a writing, there needs to be an “express declaration” in writing
· express declaration requirement demands:

· that the writing must contain language which expressly states that the characterization of ownership of the property is being changed
· it must reflect that the person’s rights in the property are being changed
· the word “transmutation” is unnecessary
· use of the word “transfer” without more is NOT ENOUGH
· extrinsic evidence of express declaration is NOT ALLOWED

· examples:
· MacDonald -  H’s IRA was at issue – these were CP because he earned the retirement benefits during marriage.  W signed a consent form which said that the W must sign the consent form if W was not designated by H as the sole beneficiary of the IRA.  The consent form signed said: “I consent to the designation.”  The court said that this does not meet the express declaration requirement because there was no reflection in the writing that she was giving any of her rights up.  The court in MacDonald was the one who made up the express declaration requirement.  They looked at congressional intent – legislature wanted to reduce the amount of litigation over transmutation agreements and they wanted credible evidence of transmutation.
· Barneson -  H had a stroke and after the stroke he instructed various brokerage houses in writing to “transfer his stock certificates” to his wife.  The court said that this does not satisfy the express declaration requirement because “transfer” has multiple meanings and it does not expressly state that the ownership of the property is being changed.  Express declaration requires that the writing unambiguously state that the ownership rights are being changed.
· grant deeds -  grant deed signed by H to transfer his separate property to himself and his wife as joint tenants satisfies the express declaration test.
· unsigned DMV Registration printout -  car was previously registered only to H.  And then it was registered under both H or W the following year.  The court held that this does not meet the express declaration requirement because this does not unambiguously show that H’s intent to change ownership rights to the car and it doesn’t show that H consented to the re-registration.
ii. Application to Personal Gifts - §852(c)

· requirements of a writing and express declaration DO NOT apply to:

· A GIFT between the spouses of clothing, wearing apparel, jewelry, or other tangible articles of a personal nature
· that is solely used or principally by the spouse to whom the gift is made
· and that is not substantial in value taking into account the circumstances of the marriage
iii. §852(a) not retroactive
· the requirements only apply to transmutations occurring on or after 1/1/85
c.   Effect of a Will - §853

· IF the transmutation proceeding starts BEFORE the death of the person who made the will
· THEN a statement in a will regarding the character of property IS INADMISSIBLE evidence of transmutation

III.  CA EVIDENTIARY PRESUMPTIONS
· presumptions – conclusions required to be drawn by law, in the absence of a sufficient contrary showing, when some other fact is proved or otherwise established in the action

· there are two types of presumptions – rebuttable and conclusive

· there are two types of rebuttable presumptions:

· presumption affecting the burden of evidence

· presumption affecting the burden of proof
· use the ff approach in analyzing evidentiary presumptions:
· triggering facts
· presumed facts
· rationale for the presumption
· probability – burden of evidence
· policy – burden of proof
· apply relevant rebuttal standard
A.  Distinctions Between Burden of Evidence and Proof

1.  Burden of Evidence

· rationale:  evidentiary presumptions are based on probabilities

· based on what happens in vast majority of cases

· rebuttal standard:  in order to rebut an evidentiary presumption, attack the triggering or foundational facts
· what happens after rebuttal:
· the presumption is taken away, but the issue still needs to be settled

· when the presumption is rebutted both parties have to prove the issue
· example:  if a letter was mailed, then the mail must have been received
· triggering facts:  the letter was mailed
· presumed fact:  it was received
· rationale:  in vast majority of cases, when the letter is mailed the other party receives it
· rebuttal standard:  attack the triggering fact – show that the letter was intercepted or never mailed
· after rebuttal – both parties have the burden of proving their case – no more presumption.  
· in this example, once A has proven that the letter was mailed, then the presumed fact is that it has been received.  When the presumption is rebutted, B will attack that the letter has actually been mailed and the presumption goes away.  Both parties now have the burden of proving their cases.
2.  Burden of Proof

· rationale:  the presumption is made because of POLICY
· rebuttal standard:  attack the PRESUMED FACT

· what happens after rebuttal

· the issue is settled after it has been rebutted.  No need for further litigation on the issue
· the person has to prove that the presumption is not true – so you’re reaching the truth when you rebut.
· example:  a husband is the father of the child, if the child was born during marriage or within 300 days of the end of the marriage
· triggering facts:  the child was born during marriage or the child was born within 300 days of end of marriage
· presumed fact:  the husband is the child’s father
· rationale:  based on policy
· rebuttal standard:  the husband has to show that he is not the father of the child
· paternity test
· this would then settle the issue and no further litigation is needed
· compare to burden of evidence – if the husband just proves that the child was born 600 days after end of marriage, then he would only be attacking the triggering fact that the child was born within 300 days of end of marriage.  An issue still remains as to who the father of the child is, there’s just no presumption.
B.  California Community Property Presumptions

· *if more than one presumption applies, apply the presumption most specific to the facts at hand

· the ff are the presumptions applicable in CA:
· property acquired/possessed during marriage is CP

· Married women’s special presumption

· property held in joint title

· gifts presumptions

· family expense presumptions

1.  General Presumption:  Property Acquired/Possessed During Marriage is CP

· **for purposes of class use the ff presumption:

· if possessed during marriage, then presume it to be community property
· rationale for presumption:  policy.  If in doubt, assume it is CP in this case because that is the most equitable for W and H.
· type of presumption:  burden of PROOF
· rebuttal standard:  trace to separate property
· *note that even if the presumption uses “acquired” instead of “possessed” rebuttal standard is the same – you have to trace it to separate property
· example:  Lynam v. Vorwerk -  H and W open joint savings account during marriage, but no idea how and when the money was acquired.  H died first and his estate is claiming CP.  The court used the ff presumption:  “if possessed during marriage, presume to be CP.”  The triggering fact was possession during marriage and the presumed fact is that it was CP.  The court seemed to state that the rationale for presumption was probability, but they demanded that the W rebut by showing that the savings was SP.  If the court was using probability, they would have asked W to rebut by showing that the savings was not possessed during marriage.  Thus, the court imposed the burden of proof on W.
2.  Married Women’s Special Presumption - §803
· §803 presumption applies when:
· if a married woman acquires an interest in real or personal property

· in writing

· before 1975

· then one of the ff is presumed:

· §803(a)

· if acquired ONLY by the married woman, presume that the property is the married woman’s SEPARATE PROPERTY
· §803(b)

· if acquired by married woman and any other person, presume that the married woman takes her share in the property as a tenant in common
· UNLESS a different intention is expressed in the instrument
· §803(c)

· if acquired by “husband and wife” by an instrument that states “husband and wife”, presume that the property is COMMUNITY PROPERTY
· UNLESS a different intention is expressed in the instrument
a.  §803(a) – when only the married woman’s name is on the title

· triggering facts:

· only married woman’s name is on title
· acquired by married woman
· before 1975
· in writing
· presumed fact:  it is married woman’s separate property
· rationale:  assume that the husband gave it to the wife as a gift
· if it wasn’t a gift, then he would have put his name on it 
· and the man has management control over funds during these times
· rebuttal standard:  the presumption is based on probabilities, attack triggering facts

· show that the item was not a gift – show that H’s intent was otherwise
· show that man did not have management control over the funds
· *tracing back to community property is not enough, because need to rebut the triggering facts and not presumed facts
· example:  
· Holmes (no rebuttal) – only W’s name was on title and property acquired before 1975.  H attempts to rebut the 803(a) presumption by tracing the property back to CP.  The presumption stood because H had to rebut the triggering facts since the presumption was based on probability that pre-1975, the man had control over funds and if he didn’t put his name in title, then he must have meant it to be a gift.
· Louknitsky (rebuttal) -  married woman had a house under her name only and it was acquired before 1975.  H rebutted the presumption by showing that he did not have control over the transaction – she was the one who bought the house and put her name on the title.  Since H had no knowledge and control over the transaction, he could not have intended it as a gift.  The 803(a) presumption was rebutted.
b.  §803(b) – when married woman and another person’s name is on title

· **this DOES NOT apply to joint tenancies

· only to tenancies in common – either expressly or by default

· triggering facts:
· married woman + another person’s name on title
· acquired by married woman
· before 1975
· in writing
· *if the deed said to M and K as “husband and wife”, (c) would be triggered
· *but if it only said to M and K – the (b) would be triggered
· presumed fact:  married woman hold’s her part of the property as tenant in common and her share = SP
· exception:  UNLESS a different intention is in the instrument
· if there was different intention expressed in the instrument, then 803(b) does not apply.  Ie – if the instrument said in “joint tenancy”, then a different intention was expressed and (b) does not apply
· rebuttal standard:  same as (a)
· meaning of tenants in common

· means that each holder of the tenancy in common has the right to transfer their share of the interest as tenant in common.  Shares don’t have to be equal
· the tenant in common can transfer it upon death or through will or intestacy
· compare to joint tenancy – created by ff language:  “To A and B as joint tenants” or “To A and B as joint tenants with right of survivorship.”
· the shares of the joint tenants have to be equal
· if there are three joint tenants – A, B, C.  A sells to X.  Then only B and C are joint tenants now
· interest won’t transfer without a will.  The remaining joint tenants will get the interest.
· example:  Dunn v. Mullan -  property at issue is 60 acres of land and the deed said to P and M as husband and wife.  This would normally trigger 803(c), but this has not been enacted yet, so 803(b) applies.  The 803(b) presumption is that wife holds her share as tenant in common.  Meaning she holds her share as her own SP.  In this case, the wife owned half of the 60 acres and also half of her H’s share, because H’s share = community property since he could not trace it to his SP.  Thus, W owned 75% of the property.
· if 803(c) was around, the property would be presumed community property
c.  §803(c) – when title says “as husband and wife”

· triggering facts:

· married woman + husband’s name on instrument
· the instrument says “as husband and wife”
· acquired before 1975
· in writing
· presumed fact:  property is community property
· exception:  UNLESS a different intention is expressed in the instrument
· rebuttal standard:  

· show that something other than community property was intended
3.  Joint Title Presumptions

*look at 1987 amendments below

	
	Common Law – Pre 1965
	§5110 – 1965
	Lucas - 1980
	§4800.1

	Triggering facts
	Joint Tenancy Title
	Single family residence, acquired during marriage, Joint tenancy, and divisions at DIVORCE
	 Joint and Equal Form of Title, DIVORCE
	Joint Tenancy Form, upon DIVORCE, all property acquired during marriage

	Presumption
	Joint tenancy, Separate Property, ½ interest each
	Single family residence is Community Property
	Comm. Prop.
	Comm. Prop.

	Rationale
	If H and W put it into writing, then that’s what they wanted
	Most people think and want home to be CP
	That’s what most people want
	

	Rebuttal
	Show mutual agreement/understanding and intent otherwise  
	Different intent or understanding
	Mutual understanding indicating otherwise
	Clear statement in the deed or other written agreement that property is SP and not CP


a.  Common Law Joint Title Presumption
· triggering facts:  
· joint tenancy title
· presume:  
· joint tenancy, separate property, ½ interest each

· rationale:  
· if they put it into writing, then that’s what they wanted

· rebuttal:
· mutual understanding/agreement and intent indicating otherwise

· after Lucas/4800.1 usually used:
· when the marriage ends in death and the title is joint tenancy

· because in terms of divorce, Lucas and 4800.1 has superseded it

· note:  after 1965 (5110) – death or when you have to decide ownership during marriage

· examples:
· no rebuttal – Schindler -  W and H getting divorced and the property was in joint title.  W is claiming community property and the H is claiming joint tenancy.  They are litigating because still at fault divorce system at the time and if CP, then the wife gets more when H is found to be at fault.  W had to rebut since she is the one saying that it is CP – she had to show mutual intent and understanding of community property to rebut.  W testified that she thought it was CP the whole time and that she did not understand the meaning of joint tenancy.  The court said that this was insufficient to rebut because she did not show the intent of her husband – and she had to show mutual intent and understanding.  W gets joint tenancy, ½ share, separate property.

· no rebuttal – Levine – H died and his estate is claiming CP because if joint tenancy, W takes all because of right of survivorship.  H’s estate attempts to rebut by showing that H wanted to make sure that he can transfer ½ of his interest to his kids and that they used joint tenancy to avoid probate or if she died first, she couldn’t transfer ½ to her kids.  The lawyer also told W and H to think of the property as CP.  The court held that this was not enough to rebut because it only shows the intent and understanding of H.  W testified and she said that she understood it to be joint tenancy.
· rebuttal -  Bowman -  W and H fighting over the house.  W says it is CP and H is saying it is joint tenancy.  The deed said joint tenancy.  W had to rebut by showing mutual intent and understanding.  H himself referred to the property and his description of the rights seemed like CP.  H never mentioned the right of survivorship and the only reason why they put joint tenancy is to avoid probate.  The court found that the W successfully rebutted and the house was CP.  W showed evidence that both she and her husband had the same intent and misunderstanding.  The court did not require for any of the evidence to be in writing – they just looked at the circumstances.
b.  §5110 Joint Title Presumption – 1965

· triggering facts:

· single family residence
· acquired during marriage
· deeded as joint tenancy
· and the division of property is only for the purpose of divorce
· presumed fact:

· if all the triggering facts are met, presume that the single family residence is community property
· rationale:

· most people think and want the home they acquire during marriage to be community property
· §5110 no longer really used anymore because of the broader Lucas common law presumption
c.  Lucas Joint Title Presumption – 1980

· triggering facts:

· DIVORCE
· joint and equal form of title
· if it just says “to H and W” without nothing more – then this presumption will not apply.  There has to be more stating the character of the property – such as “community property” or joint tenants or tenants in common
· *doesn’t have to be joint tenancy, it can be anything where it is joint and equal form of title – could also apply to tenants in common
· presumption:
· anything held in joint and equal form of title is community property
· rationale:

· that is what the couple intended
· rebuttal standard:

· mutual agreement or understanding that shows an intent to the contrary
· must show what the parties intended – evidence of oral agreement is OK
· ex:  Marriage of Buol – W used her SP for the house.  A lot of evidence that there was an oral agreement that the house was hers and so was the money in her separate bank account.  The court said that the house was her SP – she rebutted with evidence of oral agreement that the house was not CP but SP.
d.  §4800.1 Joint Title Presumption – Effective 1/1/84

· triggering facts:

· upon divorce
· ALL property acquired by parties during marriage
· JOINT TENANCY form
· presumption:

· community property
· rebuttal standard:

· clear statement in the deed or other written agreement that the property is separate property and not community property
· *you need some type of writing to rebut – evidence of oral agreement is not sufficient
· ex:  Hypo -  H & W buy a house in 1984 as joint tenants with right of survivorship.  The deed also states that the joint tenancy is separate property and not as community property.  §4800.1 applies and the evidence needed for rebuttal is writing in the deed or on other instrument that the property was separate property.  In this case, we have such a writing.  The community property presumption has been rebutted.
· if the property was acquired as community property instead of joint tenancy, then the Lucas presumption would apply because the statute only covers joint tenancies.
4.  Separate Property Contribution to Community Property

	
	Lucas – 1980
	§4800.2

	Triggering Facts
	SP contribution to CP
	SP contribution to CP

	Presumption
	SP contribution is a GIFT
	Reimbursement for SP contribution; dollar for dollar reimbursement, not pro rata

	Rebuttal
	Mutual understanding or agreement otherwise
	WRITTEN waiver of reimbursement

	If rebutted
	Contributing spouse gets pro rata share of SP they gave to CP
	


a.  Lucas – 1980

· triggering fact:

· separate contribution to community property
· presumption:

· the separate property contribution is a gift
· rationale

· is that person had control over their SP and they made the decision to use it towards CP
· rebuttal:

· mutual understanding or agreement otherwise
· if rebutted:

· contributing spouse gets a pro rata share of the SP they gave to CP
· “pro-rata apportionment” – see how much SP contributed and see how much that portion gained
· example:  W contributes $10,000 of SP to a CP house and this constituted 10% of the purchase.  The house is now worth $200,000.  To find pro-rata share, take 10% of $200,000 and give it to the person who contributed SP to CP.  
· *note that in Lucas – CP made contribution to SP
· the court said that the CP contribution is also presumed to be a gift
· H bought the motor home and bulk of money used was CP
· court presumed it was a gift because it seemed that H had control over the funds and he agreed to just have her name on it
· H could rebut this presumption by showing another intent – 
· ie that it was not a gift, but rather because she had better credit etc..
· *look for person’s control over property and see if they used that control in a selfless way – this will trigger the gift presumption
b.  §4800.2 – effective 1/1/84

· triggering fact:

· separate property contribution to community property
· presumption:

· reimbursement for contribution of SP
· dollar for dollar reimbursement – SP does not get benefit of appreciation of property value
· rebuttal:

· written waiver of reimbursement
5.  1987 Amendments to 4800.1 and 4800.2

a.  1987 Amendment to 4800.1 – now known as 2580 and 2581
· triggering facts:

· Divorce
· property acquired during marriage
· in joint form
· presumed fact:

· community property
· rebuttal standard:

· writing in a deed or separate agreement indicating that property is SP and not CP
· *triggering facts are the same as Lucas – covers Lucas ground and the amendments expressly state that 4800.1 will apply retroactively.  There’s still constitutional issues.
b.  1987 Amendment to 4800.2 – now known as 2640
· 4800.2 was left the same, just expressly retroactive
· again, there are constitutional issues to be dealt with before 4800.2 can be retroactively applied
6.  Constitutional Issues Arising from Retroactive Application of 4800.1 and 4800.2; and its Amendments
· application of statutes retroactively triggers constitutional issues

· deprivation of property rights without due process of law

· when 4800.1 and 4800.2 are used retroactively, do the ff Constitutional analysis:
· is there a vested right being impaired by retroactive application?

· outcome under the law during the time the property was acquired = vested right of the parties

· compare the outcome under the law during the time the property was acquired vs. the outcome under 4800.1

· does that impairment of a vested right violate due process?

· look at the ff factors:

· significance of state interest

· importance of retroactive application to effecting the state interest

· extent of reliance on the former law

· extent to which retroactive application would mess with W’s reliance or expectations

· **do not go to the due process analysis unless you find that a vested right is being impaired

a.  vested right being impaired by retroactive application

· in order to determine whether there is a vested right being impaired, compare the outcomes under the law when property was acquired and see how application of 4800.1/4800.2 would change the result
· example – Buol -  W used money from her SP to buy the house and she used SP to pay the mortgage on the house.  The deed said “joint tenancy,” but this was done only on the advice of the realtor.  There was extensive evidence, including corroboration by children, that W and H had an oral agreement that the house belonged to W only.  The Lucas presumption applied when the property was acquired.  Thus, the property was considered to be community property unless there is evidence of mutual understanding or agreement otherwise.  Here, W presented evidence of an oral agreement indicating a mutual understanding that the property was SP and not CP.  Under Lucas, the house belongs to W since she rebutted the presumption.

· under 4800.1, W would have to rebut the community property presumption by presenting evidence of a written instrument indicating that the property was SP.  W did not have such writing.

· 4800.2 is also triggered because under 4800.1, the house would be considered community property and her payments would be considered SP contributions to CP.  Since there is no waiver of reimbursement, W would be entitled to a dollar for dollar reimbursement of her contribution.  However, this would be less that what she would get had the property been deemed her SP.  In addition, H, who did not pay anything for the house, would get ½ the value of the home, which would be $75,000.

· W will get considerably less under 4800.1 than she would under Lucas.  Thus, there was an impairment of her vested right.

b.  does impairment of vested right violate due process?

· state, exercising its police powers, may impair vested rights when considered reasonably necessary to protect the health, safety, morals and general welfare of the people
· look at the ff factors to see if impairment is reasonably necessary:

· significance of state interest
· importance of retroactive application to effecting the state interest
· extent of reliance on the former law
· extent to which retroactive application would interfere with W’ reliance and expectations
· Buol – interest in evidence convenience and finality of judgments
i. significance of state interest/importance to effecting state interest
· *achieving gender equality or “equitable distribution” of marital property

· both cases that approved of retroactive application did so because retroactive application would achieve equality between the genders
· Bouquet and Addison -  the law before was that the woman’s earnings were SP from the time of separation and on.  The man’s earnings were still considered to be CP until divorce.  The new law retroactively applied by the court changed this old law.  The court applied the new law retroactively because it would achieve equality between the genders.
· Buol -  the court in Buol said that equitable distribution of marital property was not enough to warrant retroactive application in this case because it is not necessary to effecting the state interest.  The issue in the present case is about W’s separate property and not community property.  The court added that this actually undermines the state interest in equitable distribution because retroactive application would take the wife’s SP away.
· when you’re applying 4800.1 and 4800.2, the state interest is going to be interest of uniformity because that is what the legislature said when they amended the statutes for retroactivity – courts have NOT found this to be an important enough state interest to warrant retroactive application
ii. reliance on former law

· Buol -  the court noted that if a writing was required when W acquired the house, then this particular couple would have probably done the writing.  In addition, the court said that it was unfair to demand a writing as evidence because there is no way W could produce that.

· Heike -  in this case, 4800.2 was enacted 5-6 years before the divorce proceedings.  W could have theoretically obtained a written waiver of reimbursement.  However, the court said that very few people would know about changes in the law and unlikely that the W could have gotten her husband to sign the waiver.  The court still found that there would be a violation of due process – the fact that the law was enacted 6 years prior to divorce and W could have gotten the signature is not enough to overcome the need for protecting W’s vested interest in keeping H’s contributions as a gift instead of reimbursing him under 4800.2
iii. evidence convenience and interest in finality of judgments

· the ff two policy considerations influenced Buol court’s decision:

· finality of judgments – the legislative statements accompanying 4800.1 and 4800.2 stated that retroactive application would apply to judgments not yet final, including those on appeal.
· parties to a divorce cannot plan a settlement of their affairs or conclude their affairs with certainty after already having a trial based on then existing law
c.  Rules for Retroactive Application

· §4800.1/2580 and 2581

· if there is an impairment of a vested property interest, then must go through Constitutional analysis before you can retroactively apply

· if there is no impairment of vested right, then you can retroactively apply

· usually when the presumption is CP in both old and new law or when there is a written agreement

· *remember that right of survivorship is NOT a vested interest when both parties are still alive at divorce
· §4800.2/§2640

· if SP was contributed before 1984 – then you CANNOT retroactively apply

· if SP was contributed AFTER 1984 – then you can retroactively apply

7.  Improvements – Gift Presumptions

· *4800.2/2640 only applies when SP contributes to CP

· different rules apply when CP contributes to SP or if SP gives to SP

a.  Community Property Contribution to Separate Property

· “managing spouse” – it used to be that the H was presumed to have control of the community property and hence was considered to be the managing spouse.  Modern day rules recognize that the managing spouse could be W or H – whichever one has control of the community property
i. CP contribution to Non-Managing Spouse SP

· triggering fact:

· CP contribution to non-managing spouse SP
· presumption:

· CP contribution was a GIFT
· rebuttal standard:  
· rebut with evidence of an agreement that the contribution was not a gift
· if rebutted:


· dollar for dollar reimbursement (Warren)
· example:  Warren
· CP was used to improve W’s SP.  The real estate depreciated at the time of divorce and the value was $34,000.  The CP contribution was $38,000.  The presumption is that if CP contributes to SP of non-managing spouse, then the CP contribution is a gift.  However, H presented evidence to rebut – neither party wanted the contribution to be a gift.  The court deemed the presumption rebutted and awarded a dollar for dollar reimbursement to H.
ii. CP contribution to Managing Spouse SP

· triggering fact:

· CP contribution to managing spouse SP
· presumption:
· reimbursement of CP contribution
· rebuttal standard:

· show consent of the non-managing spouse
· rationale – the reason for this presumption us that each spouse has a duty to use community property for the benefit of the community.  When the managing spouse uses the CP to benefit his or her own SP, then there is a question of whether or not there was a breach of fiduciary duty
· reimbursement:

· again, presume reimbursement unless consent of the non-managing spouse is shown
· reimbursement is like a penalty in this scenario
· reimbursement = highest between the cost to the community or the value of improvement on the SP

· reimbursement will go towards the community 
b.  Separate Property Contribution to Other Spouse’s Separate Property
· triggering facts:
· SP contribution to other spouse’s SP
· presumption:

· Gift
· rebuttal standard:

· evidence of an agreement otherwise
8.  Family Expense Presumptions

· the ff two presumptions apply:
· CP is presumed to have been used to pay for family expenses
· SP is only deemed to be used for family expenses when community funds have been exhausted
· when SP is deemed to have paid for family expenses, it is presumed to be a gift to the community 
· “family expense”
· something that benefits the family
· usually things bought for one spouse’s hobby is not considered to be a family expense – stocks might not be family expense
IV.  TRACING
A.  TRACING PROPERTY PURCHASED FROM COMMINGLED FUND

· the general presumption is that property possessed/acquired during marriage is CP unless it is rebutted

· the way to rebut is by tracing to separate property

· there are 3 methods of tracing when property was purchased from a commingled fund:

· recapitulation method

· *exhaustion method

· and direct tracing

· general rule:  use the exhaustion method to trace to separate property
· EXCEPT:  when through no fault of the spouse claiming separate property, it is impossible to figure out the balance of income and expenditures at the time the property is question was acquired

1.  Recapitulation Method

· steps for recapitulation:

· total amount of deposits made throughout the years of marriage
· total the amount of expenses paid for throughout the years of marriage

· since CP is exhausted for family expenses before SP is used – if there is money left in the account despite the fact that expenses were equal to or more than the CP, then anything left over in the account is considered to be SP.

· example:  lower court of See
· totaled 21 years worth of deposits = $70,000

· totaled 21 years worth of expenses = $70,000

· thus, anything left in the account is SP because CP has been exhausted by the expenses

· and thus property that Mr. See bought was SP because CP was overcome by expenses

· *this method has been rejected by the Supreme Court in favor of the exhaustion method

· there is only one instance where recapitulation can be used to establish the character of the property:

· when, through no fault of the relevant spouse, it is impossible to ascertain the balance of income and expenditures at the time the property at issue was acquired

2.  *Exhaustion Method

· method used by CA Supreme Court for tracing

· exhaustion method
· at the time the property in question was purchased, community funds must have been exhausted before the property would be considered separate property
· burden for tracing:

· the burden is on the person claiming separate property
· they have the burden of keeping good records under the exhaustion method – because they can’t prove anything was separate property unless they keep good records of their funds
· *remember that the exception for recapitulation will only be used if there was NO FAULT by the spouse claiming separate property.  If they don’t keep good records then that is a fault.
· example:  do problem on p. 238 and 246
3.  Direct Tracing

· direct tracing – show that at the time of the purchase, separate property funds were available AND the purpose for the funds was to purchase separate property

· contrast with exhaustion method – in exhaustion, you have to show that community funds were exhausted at the time of purchase
· the court in Mix allowed the use of direct tracing and an annual reapportionment
· the W in Mix had evidence regarding her intent to use the SP funds for a SP purchase
· this method has been treated as an anomaly by trial courts – not really used
B.  APPORTIONMENT OF BUSINESS PROFITS

· use the ff methods when the business was SP and the owner/spouse expended labor on the SP business during marriage.  One of the ff approaches are used to figure out how much of the business belongs to CP and SP
· Pereira “reasonable rate of return approach”

· Van Camp “value of labor approach

· how to decide which standard to use:

· Beam standard:  whichever is most appropriate or equitable
· if the ability of the owner/spouse played a big part in the increase in value of the business – use Pereira method
· if the increase in the value of the business resulted primarily from the state of the economy or the character of the business – use Van Camp method
1.  Pereira – Reasonable Rate of Return

· use when the increase in business value resulted primarily from the efforts or ability of the owner spouse

· Pereira Analysis
· find the value of separate property now
· (value of SP at beginning of marriage) x (reasonable rate of return on that value) = passive rate of return

· (passive rate of return) x (number of years in the marriage) = value of separate property now

· Present total value of SP – value of SP now = Community Property
· example:  Beam
· H owned a business at beginning of marriage worth 1.6 million dollars.  The reasonable rate of return was 7%.  And the present value of the SP business is 1.8 million.  

· value of separate property now

· [(1.6 million)(7%)] x (21 yrs) = 4.2 million

· Community Property = 1.8 million – 4.2 million

· there is no CP
2.  Van Camp – Value of Labor
· use this approach when the reason for increase was because of good economy or businesses similar to the one in question were just doing well
· it doesn’t matter how much work the spouse put in, it would have done well anyway

· Van Camp Analysis
· value community property first
· Value of the person’s labor (look at the average salary for that type of job or see what the spouse was getting paid and if that’s appropriate for the position, you take that number)

· value of community property = (value of person’s labor) x (years of marriage)
· apply family expense doctrine
· value of community property – family expenses = CP now
· find value of SP
· Present value of business – CP now = SP now
· example:  Gilmore
· H owned an auto dealership as separate property.  There was an economic boom after WWII and all dealerships did very well.  In addition, H did not work that much and took a lot of vacations.  The court applied the Van Camp method.  With regard to valuing H’s labor, they used the salary that he was already receiving because they said that was appropriate for the type of job he was doing.  The court then applied the family expense doctrine and found that the expenses used up all the CP and thus W did not get anything.
· *** you only use the family expense doctrine for Van Camp***

C.  CREDIT ACQUISITIONS
· triggering facts:

· property acquired during marriage
· acquired through credit
· presumption:

· the property acquired through credit during marriage is community property
· rebuttal standard:

· show the intent of the lender – show that the lender relied on separate property when they approved credit used for the property
· spouse claiming community property has the burden of proof
· lenders usually consider the ff before approving a loan:
· assets, liabilities, income, salary information, credit checks, appraisal of property securing the loan
· *in most cases, you won’t be able to rebut since intent of lender is hard to prove
· special case – real property 
· usually when lenders extend credit for purchase of real property, they don’t rely on separate property or community property – they rely on the value of the property to be acquired through the credit
· they want mortgage on the property since there are anti-deficiency statutes, which state that they can foreclose on the property but they cannot go after the debtor if the foreclosure sale wasn’t enough to cover the credit that they gave
· example – Gedulj
· cleaning business was purchased during marriage with part cash and part money borrowed.  The presumption is that the cleaning business is community property.  H is asserting that it is SP and said that the only reason why the lender gave him the money is because the lender knew that he had just sold his other cleaning businesses – which were separate property.  H argued that his skills to run a business alone wasn’t good enough, that they must have relied on the sale of his separate property.  The court said this was not enough to rebut the presumption.
· example:  Ford
· two brothers owned two farms.  K transferred 105,000 to J and in return, he got ownership to both farms.  This transaction was done during marriage and part of 105,000 was a loan.  K, who got ownership of farms, has to rebut the presumption by showing that the lender relied on his own separate property when they extended credit.  There was evidence in the case that the W also signed the mortgage and the note to the lender.  The court said W signing might indicate that the lender relied on the CP when they approved the loan.  However, the court also mentioned that CP estate wasn’t that big and they said that the likely inducement for the loan was the mortgage on the farms.  The fact that W signed the note and the mortgage isn’t conclusive in showing that the bank relied on CP.  The court held that the presumption has been rebutted and H gets to keep the farm as SP.
· it is possible that CP will remain liable for a debt even if the property in question was decided to be SP

· §910 – rule:  community estate is liable for a debt incurred by either spouse before or during marriage
· regardless of which spouse has the management and control of the property
· and regardless of whether one or both spouses are parties to the debt or to a judgment for the debt
· community property is considered to be responsible for debts incurred during the marriage – even if only one spouse incurred the debt
· W incurs a debt
· creditors can go after CP first and when that’s exhausted they can go to W’s SP but they cannot touch H’s SP
· suppose W traces the property she bought on credit back to SP – then she rebut the presumption that it belongs to the community
· even if this happens, the debt incurred for that piece of property is still considered to be a community liability
D.  Apportionment of Ownership Interest
· use apportionment when:

· property acquired BEFORE marriage and CP was the one who paid the loan off during marriage;
· or the property was acquired DURING marriage using BOTH SP AND CP
· and the property is only titled in the purchaser’s name or it is not titled – ex:  To H or To H and W
· or when you start with an EXPRESS joint title and then it was rebutted by evidence of mutual agreement that they hold in proportion to their contributions – the next step would be to apportionment of ownership
· contrast jurisdiction approaches

· CA – uses apportionment approach

· both SP and CP will get the benefit of appreciation of property and both will suffer if the property depreciates
· other jurisdictions use either the inception of right approach or vesting of right approach

· inception of right -  ownership rights to the property are fixed the moment that the right to title starts.  The most that CP gets after the determinative moment of ownership determination is dollar for dollar reimbursement
· ex:  W puts down payment on house before she gets married.  Then during marriage, CP pays most of the loan off.  The house is W’s separate property even if CP contributed a huge chunk.  The reason is that the ownership rights were fixed right when the right to title starts – and that’s when she put the down payment down
· vesting of right – ownership rights are decided when the right vests.  The most that SP will get is dollar for dollar reimbursement
· ex:  installment purchase contracts.  W buys house before she gets married and payments made by CP while she is married.  The title in installment purchase contracts does not vest until the contract has been paid off.  Here, the house will be considered CP.
1.  CA Apportionment Approach

· in assessing the share of CP and SP in the property, things that contribute to equity are what counts
· “equity”

· down payment on the property

· appreciation of the property

· amounts paid to the principal of the loan

· equity does not include money used to improve the property or payments towards the interest of the loan

· SP’s interest and CP interest should add up to the fair market value of the property

· characterize each aspect of equity first

· determine if the debt is CP or SP

· determine if appreciation is CP or SP – SP if it appreciated while the person was unmarried, etc..
a.  SP’s Interest in the Property

· calculate separate property contribution
· [down payment + (amount of loan – amount that CP paid on loan)] / purchase price = ratio of SP contribution to the purchase price

· calculate the SP’s share in the appreciation of property

· (ratio of SP contribution) x (amount appreciation) = SP interest in appreciation

· calculate the total value of SP’s interest in the fair market value of property
· add:  appreciation interest + SP down payment + SP payment towards principal of loan = SP share in equity

· then add:  the balance of the debt = total interest

· only add in if the debt considered to be SP (ie acquired before marriage or rebutted the presumption that things on credit is CP)

b.  CP Interest in the Property

· calculate CP contribution
· amount paid by CP on loan/purchase price = ratio of CP contribution to purchase price

· OR if CP was the one who made the down payment – then use the formula above – switch depending on who paid what

· calculate CP’s share in appreciation of property
· (ratio of CP contribution) x (amount of appreciation) = CP interest in appreciation

· calculate total value of CP’s interest in property
· CP interest in appreciation + amount paid by CP toward the loan

· add in balance of debt if it is CP

-  problems on 299 – note 4 for practice
V.  MANAGEMENT AND CONTROL OF PROPERTY
1.  Either Spouse Has Control Over Community Property Rights - §1100

· rule:  either spouse has the management and control of community property – either spouse can make decisions
· whether the property was acquired before or after 1/1/75

· *ex:  one spouse can take the other spouse’s earnings and make effective transfers for value

· exceptions:
· spouse cannot make a gift of community personal property 

· or cannot dispose of community personal property for less than fair and reasonable value

· without the written consent of the other spouse

· does not apply to gifts mutually given by both spouses; or to gifts from one spouse to another

· spouse cannot sell, convey, or encumber personal property used:
· as the family dwelling; furniture, furnishings or fittings of the home; or the clothing of the other spouse or minor children which is community personal property

· without the written consent of the other spouse

· when you have a business and only one spouse is responsible for managing it – the business cannot be sold without prior written notice to the other spouse
· breach of fiduciary duty if the exceptions are done without the notice or consent of the other spouse

· there is also a fiduciary duty of full disclosure of material facts and information regarding community property and debts that community is liable for

· each spouse has the duty to act in good faith with respect to the other spouse in the management and control of the community property

2.  Management and Control of Community Real Property - §1102
· rule:  if community property or any interest therein is leased for a longer period than one year, or is sold, conveyed, or encumbered then:
· BOTH spouses MUST sign the instrument

· *remember that mortgaging your house = encumbering
· ex:  Lezine -  H put mortgage on community property house without the wife’s consent – he forged her signature on the mortgage.  This was in direct violation of 1102 and the husband was found to have breached his fiduciary duty.  W was awarded the home and the bank’s mortgage on the house was set aside.  But before the court awarded the home to W, the bank got a money judgment against H and attached the house.  The court could not set the money judgment for the debt aside.  Community estate is liable for the debt of either spouse, regardless of who has control of the property and regardless of when it was acquired.  Community is liable for debts incurred by either spouse before or during marriage.  Thus, the house was held to be encumbered by the money judgment even if W did not consent to the mortgage.
· *key to the holding was timing – the bank got the judgment before W was awarded the house
VI.  INCEPTION AND TERMINATION OF THE ECONOMIC COMMUNITY

A.  Inception of Economic Community

1.  Lawful Marriage
· rule:  In CA, the community begins only when you have a legal marriage
· “legal marriage”
· procedural requirements:

· marriage license

· ceremony with two witnesses

· record of marriage has to be part of the public record

· the person officiating the marriage has to be recognized by the state

· capacity issues

· age requirement

· mental capacity to understand that you are married

· rules of kinship – you cannot be too closely related by blood

· bigamy and incest will be usually enough to void a marriage

· fraud

· coercion

· the ff forms of relationships are NOT covered by CA community property laws absent a legal marriage:

· cohabitation

· domestic partnerships

· common law marriages

· exceptions:
· common law marriages
· CA does not have common law marriages.  However, if the couple comes from a state which recognizes common law marriages, it will be recognized in CA as a legal marriage

· putative spouse doctrine
a.  Common Law Marriages

· the ff needs to be met in order to have a common law marriage in other jurisdictions

· mutual consent 

· and the couple represents themselves as married

b.  Putative Spouse Doctrine
· putative spouse doctrine:  in cases where you do not have a legal marriage, but one of the spouses thought that they had a legal marriage
· when the doctrine is found to apply, then community property laws will be used at the end of the marriage/relationship

· the putative spouse doctrine applies: 
· to the spouse (it can be to both) who has a good faith belief that there was a valid marriage
· the doctrine also applies to the ff situations:

· couples who have good faith belief that CA has common law marriages

· one of the spouses was actually married and the second spouse had no idea – the second marriage would not be valid but the doctrine would apply to the spouse who had good faith belief that there was a valid marriage

· technicality problems with paperwork regarding the marriage – when formal requirements are not met

· if first couple got divorced, but the second marriage is invalidated because of problems with paperwork on first divorce

· how the court decides when putative doctrine applies:
· Spearman court – applied the reasonable person standard
· would a reasonable person have known that the marriage was invalid

· the effect of putative spouse doctrine
· when this applies, courts use the doctrine of equity – the rules are not hard and fast, the court has discretion in deciding what to do in putative spouse scenarios

· ex:  A and B each had 25,000 in SP before marriage

· then they earned 200,000 during marriage

· if both are found to be putative spouses:

· A will get 25,000 of her SP and ½ of the CP, 100,000

· B will get the same thing

· both will get 125,000 each at end of marriage

· if A knew that the marriage was invalid, but B had a good faith belief, the putative spouse doctrine will only apply to B

· B will get 25,000 of her SP, ½ of the CP – 100,000, AND ½ of A’s share in CP

· B will thus get 175,000

· A will end up with 25,000 of his SP and 50,000 of the CP

· examples:  Vargas
· H had two simultaneous marriages and neither of the wives knew.  H died and the court divides H’s estate into two equal parts.  Both wives were innocent and both wives contributed an indeterminable amount to H’s estate.

· Spearman -  the court looked at all the evidence under an objective person standard.  The court found that W knew a lot of things about H and his first wife so that the court thought that a reasonable person would have known that H was still married to the first wife.

· Wagner – the court applied the putative spouse doctrine where the couple thought that they had a common law marriage
c.  Cohabiting Couples
· Marvin Rule – unmarried people living together have the right to have contracts between each other just like anyone else
· contracts between cohabiting couples are enforceable
· express and implied contracts can be enforced
· doctrine of quantum meruit – money or services can serve as a basis for quantum meruit
· exception:  contracts premised on sex or unenforceable

· “contract premised on sex”

· contract between nonmarital partners are only unenforceable to the extent that it explicitly rests upon the immoral and illicit consideration of sexual services
· cannot lawfully contract to pay for the performance of sexual services
· simply agreeing to pool their earnings or hold all property they acquired during their relationship as community property does not = K premised on sex
· quantum meruit – recovery under this doctrine does not require a contract.  
· measure of quantum meruit – reasonable value of the services rendered and the services had to be of direct benefit to the defendant
· unjust enrichment
· it is a requirement that the plaintiff bestow some benefit to the defendant as a prerequisite for recovery under quantum meruit
· reasonable value of services – look at the market value of her services as an employee and NOT the benefit of her services to the company
· example:  Maglica –  C was the one who came up with the idea of the small flashlight.  The trial court awarded her 84 million in quantum meruit because that is how much the company earned because of her idea.  However, the award was reversed.  Not because the court was rejecting quantum meruit, but that the trial court measured it wrong.  They were supposed to measure C’s market value as an employee.  C worked at the shop as a secretary.
· rehabilitative award
· courts will only award this in cohabitation scenario when there is basis in the law to provide such an award
· Maglica - list of factors – criteria in finding implied or express agreements to share business equally

· direct testimony of an agreement; nonmarital couple holds themselves out socially as husband and wife; the woman and her children takes on the man’s surname; pooling finances to buy number of joint rental properties; joint decision making in rental property purchases; and nature of title taken in those rental properties
· these can indicate an implied agreement to share the rental acquisitions equally
· examples:
· Marvin I/Marvin II -  court in Marvin held that contracts between nonmarital couples are enforceable as long as they do not explicitly rest on sexual services for consideration.  Marvin II found that there was no oral or written agreement between H and W regarding their financial arrangements.  The court reasoned that that there was no proof, aside from the parties’ testimony, that the oral agreement existed.  The H’s testimony that there was no such agreement was found to be more credible because a reasonable person in his shoes would not have entered into such an agreement with W.  H was a celebrity and he was in a greater bargaining position – not reasonable for him to give up his property rights to the woman.  The court awarded the woman rehabilitative judgment because of her forbearance in continuing her career while she was with H.  The court of appeals reversed the award holding that they won’t give rehabilitative judgments unless there is a basis in the law and there was no such basis.
· Maglica -  H had a machine shop during his marriage to W.  H separates from his W and moves in with C.  C takes on his name and works at his machine shop as a secretary.  The shop starts producing maglites and C was responsible for coming up with the idea of the purse sized flashlight.  Business boomed as a result of C’s idea.  C claimed that there was an implied agreement that H gave her a share of the business, based on Marvin.  However, the jury instructions made it difficult to find that there was an implied agreement.  C also sued for breach of fiduciary duty because H gave stocks to his children but not to her.  If they were married, C would have a breach of fiduciary duty claim because majority of increase in business was during her relationship with H and H would  not have been able to give away as gifts community property without C’s consent.  However, they were not married and the CP rule does not apply.  The court said the only way this could apply is if they had a K that had a fiduciary agreement in it – so they remanded for another trial since the jury instructions were faulty and C was not able to prove the existence of an implied agreement at trial.  The court listed Alderson factors (look above) as criteria for finding an implied agreement to share business equally.
d.  Domestic Partnerships

· rule:  domestic partnership laws are enforceable only in the jurisdiction of the law
· you can only get benefit of domestic partnership laws in the jurisdiction in which it is enacted
· ex:  SF has domestic partnership laws.  The law will only apply within SF.
· “domestic partnerships” – CA Fam Code defines as:
· two adults who have chosen to share one another’s lives in an intimate and committed relationship of mutual caring.
· CA:
· domestic partnerships may be registered in the state if:
· two unmarried adults who are either of same sex
· or if they are opposite sex, one or both are over the age of 62 and qualify for social security benefits
· domestic partners get treated as “spouse” in ff situations:
· domestic partner and children of domestic partners are family members for purposes of hospital visitation rights
· state and local government employers can offer heath care and other related benefits to domestic partners of state and local employees
· considered as spouses in claims for negligent infliction of emotional distress and wrongful death
· eligibility for group health insurance coverage
· if employer allows employee to take sick leave to take care of spouse or their children, they to equally allow the same for domestic partners
B.  End of Community

· if marriage ends in death – community ends at death

· if marriage ends in divorce – community ends when the couple is considered to be living “separate and apart”

1.  “Living Separate and Apart”

· test:  whether the conduct of the parties evidences a complete and final break in the marital relationship

· absence of active sexual relationship between H and W in addition to one of the spouses cohabitation with someone else is NOT enough to meet the living and separate apart test
· example:  Baragry
· H and W separated in 71 and H started living with someone else.  However, between 71 and 75 (when they filed for divorce), H would still eat at home with his W and children, take trips with his family, and take his wife to social functions.  H claims that he just wanted to keep the façade of a marriage and that he was sleeping with someone else.  The court said that this was not enough to show that there was a complete and final break in the marital relationship.  If you are maintaining the appearance of marriage, then it is not living separate and apart.
· courts have found living separate and apart when the parties still live each other
· this is when the couple has divided up the house – ie – you get this room and I get this room.
· they live together but they have separated
VII.  PROPERTY DIVISION AT DIVORCE

A.  Jurisdiction of the Court

· §2650 – when the court is characterizing property at divorce, they can only divide the community property

· the court cannot touch the separate property of each spouse when they’re dividing the community property
· exception:  either party can request the court to split jointly owned property that was characterized as separate property

· only one party has to move for this – the other party’s consent is not needed for the court to act on the request

· example:  Hebring – couple split and H took W’s jewelry and threw it into the ocean.  The jewelry was worth 5,000.  There could have been a conversion claim but the family court cannot handle this and furthermore, they cannot touch H’s separate property when they rule on the conversion case.  W would have to take it to civil court.  However, W asked for reimbursement and not conversion.  The court awarded W reimbursement from H’s share of the community property.  They did not touch separate property of H, they asked him to pay from his share of CP.
B.  The Equal Division Requirement
· §2550 – each item of community property is equally divided between the parties

· “in kind distribution”

· each person has a ½ interest in that item of community property

· rationale:  approximate division is not enough in community property – everything has to be half and half

· exception: §2600-2601:

· 2601 – where economic circumstances warrant
· the court may award an asset of the community estate to one party on such conditions as the court deems proper to effect a substantially equal division of the community estate

· example:  family home – courts usually award the family home to the spouse who has the primary custody of the children.  The court can only do this if they can give the other spouse something of equal value in the community.  Or the court can required to have the spouse who got the house to pay the other spouse their share in the house

· where economic circumstances warrant
· family home example

· where former spouse have equal interests in an ongoing family business

· Brigden – the court found that the court should use in kind distribution instead of 2601 where H had shares to a company acquired during marriage but not enough to get him elected to the board.  The court said the economic circumstances did not warrant the exception from the in kind distribution rule.

· Connoly -  W got her share of the stocks – she had them valued and she cashed the stocks in.  After she did this, the price of the stock went up – the court said that there was nothing wrong with this.  She got ½ of the stock before they went up and she decided to cash it in – the court did not have a problem with the fact that she missed out on the increase and awarded the entire block of stock to H.

VIII.  Recapture of Unauthorized Inter Vivos Gifts
· at death, item theory – similar to in kind theory

· each spouse has ½ interest in each piece of CP

· making community gifts:
· if both spouses were alive – the spouse who did not give consent can reclaim the whole item that was given and put it back in the community
· at death – if you find out later that your spouse have something away, you can only claim ½ of your interest in that thing he gave away
· in case of real property, you will become tenants in common with the person your spouse gave the property to
· at death, the dead spouse can give away their share of the CP because the CP does not automatically go to the surviving spouse at death
· during life you cannot give away CP without the consent of the other spouse
· at death, you can give away YOUR half of the CP to anyone you want
· consider ff scenarios:
· W buys insurance during marriage with CP and names H as the beneficiary
· at W’s death – H will get the entire proceeds from the insurance.  He was entitled to ½ because it was CP and the other half because the W named as her beneficiary
· W buys insurance with SP and names H as the beneficiary
· H will get the whole thing because it will be seen as a gift to H from her SP
· W buys insurance with CP and names X as the beneficiary
· X will get ½ of the insurance
· H will get the other ½
· W’s transfer to X is ok because she can transfer her share of the CP at death to anyone she wants
· it doesn’t automatically go to the surviving spouse
· you can do this through your will or putting it into your insurance policy
· during life, you cannot transfer your CP without the consent of your spouse.  At death, you can give your share of the CP to whoever you want
