Marital Property Outlines – Spring 2003

1. Introduction

a. CA’s approach (CP) to marital property is in the minority (8 states).  CA says once you deem something to be CP, each party has a half interest.  Only 3 of the 8 CP states use this approach.  The others use equitable distribution, which allows the judge to decide a different division.  

b. Marital Property – deals w/ property rights between married persons & between married persons & 3rd persons.  In the past 30 years, every state has developed marital property law. When there is no marital property law, you would just rule according to title.   

c. Marital Property Schemes

i. Common Law

1. Joint Ownership is only present if it is expressly intended

2. Equitable distribution standards for distribution – tells us the property should be divided equitably or fair and just.  

3. Marital property law is only recognized and discussed at divorce.  If the marriage ends in death, you don’t hear about marital property.

4. What is marital property?

a. “Hotchpot” – everything the spouses owned at the time of divorce go into the pot and is considered marital property 

b. Marital v. Nonmarital property (majority) – look at when the property was acquired.  If it was acquired before the marriage, it is non-marital property & if it was acquired during the marriage, it is marital property.  

ii. Community Property Law – adopted by eight states and Wisconsin (similar thing)

1. Joint Ownership is assumed for much of the property (CP)

2. Equal Division mandate in 3 states & Equitable distribution in the 5 other states

3. Marital property law applies throughout marriage 

4. What is marital property?

a. CA calls it CP (§760) v. separate property (§770).  So CA is similar to the common law definition, except CA considers property that is given by gift, bequest (transfer of personal property made by will), devise (transfer of real property made by will) or descent (when you die w/o a will), property owned before marriage and rents and profits off of property owned before marriage is considered separate property.  Common law only asks when & CA asks when & how. 

b. Spousal support is rarely used in CA. 

iii. HYPO: Sue owns a 4 unit apt building.  S marries Sol.  In a common law marital v. non-marital property jurisdiction, the apartment building is non-marital property.  Shortly after marriage, S decides to manage the building herself.  A few months later, S and Sol get divorced.  At that time, the apt building and income from building is marital property if it is a Hotchpot jurisdiction.  In a common law marital v. non-marital property jurisdiction, the income from the building is marital property b/c it was collected during the marriage, even though the income comes from non-marital property.  In CA, the apt building is separate property and the income can be considered CP b/c S has been working during the marriage to accumulate the income generated from the building.  During marriage, your earnings are CP b/c they are acquired by labor, time or effort during the marriage.   If S had a professional manager the entire time, then the apt and any income collected would be separate property under CA.  
iv. Painter v. Painter – for equitable distribution, look to: 

1. Respective age, background and earning ability of the parties

2. Duration of the marriage

3. The standard of living of the parties during the marriage

4. What money or property each brought into the marriage

5. The present income of the parties

6. The property acquired during the marriage by either or both parties

7. The source of acquisition

8. The current value and income producing capacity of the property

9. The debts and liabilities of the parties to the marriage

10. The present mental and physical health of the parties

11. The probability of continuing present employment at present earnings or better in the future

12. Effect of distribution of assets on the ability to pay alimony & support

13. Gifts from one spouse to the other during marriage

14. These factors show that the court is concerned with keeping the parties close to the manner in which they are accustomed to (preventing hardship).  We also don’t want one party to rely on the state, but we want them to help each other.  We are also concerned about fairness, where H is earning money outside the home & W is a homemaker, who was contributing to his earning ability. 

2. Transmutation – you can change your property rights w/ a K.  In essence, you are bypassing CP laws. Consideration is not necessary for premarital or marital agreements. 

a. Contracting out of a Statutory Scheme (Community Property)

i. §1500: the property rights of H & W prescribed by statute (community property rights) may be altered by a premarital agreement or other marital property agreement. 

ii. Marriage of Dawley – Betty & James signed a prenup.  J agreed to provide for C (B’s child from a former relationship) & B for a minimum of 14 months, & the child they had together (Lisa) until she reaches age of majority.  The agreement also says their property will not be CP, but will remain separate.  The agreement has an attached list of all the property each party owns, which is a very good practice.  B argues this K promotes divorce (is against public policy).  J comes out ahead, b/c he had a house & probably makes more money (all would be separate property.  The court says they won’t look into the subjective intentions of the parties, but will look objectively to the terms of the K & see if they promote divorce.  Objectively, J gets to keep his earnings whether he is married or divorced, so there really is no incentive to divorce.  B also argues undue influence, where she was in no position to bargain b/c she really needed this marriage if she was to keep her job.  The court said they were at an equally bad bargaining position, since J was threatened w/ a paternity suit.  B also tries to assert that there was a confidential relationship, which is limited to doctor-patient, attorney-client, or spouses.  Here, they were not married yet, so there was no confidential relationship yet.  You would find undue influence where one party takes “a grossly oppressive and unfair advantage of another’s necessities or distress.”  This may happen if you are asked to sign it just before the wedding ceremony (is it a big wedding?), if you don’t know what you are giving up (what the other person’s assets are), or when one party is giving up everything and the other is giving up nothing.  This may have to do with education, age, status and bargaining power.       

iii. Marriage of Noghrey – the marriage agreement is part of the Jewish customary law, where the kethuba was a device to make it undesirable for H to ask for a divorce b/c a divorced W was looked down on in society & to provide for the financial need of W.  When these agreements became customary, only H had the power to initiate a divorce.  The agreement in this case gives the woman 500K or 1/2 of what H owns, whichever is greater, if there is a divorce.  Since W came from a poor family, this promotes her going out and getting a divorce right away.  The purpose of the K was to make it undesirable for H to seek a divorce, so H would have to seek divorce for the K to be enforceable.  This rule favors the haves rather than the have-nots.  The trend is that if the purpose of the agreement is to protect the wealth of the wealthy spouse, the agreement is likely to be upheld.  And if the purpose of the agreement is to provide for the non-wealthy spouse, the agreement is likely to be put down.  If we want to K around that, we could say that upon marriage the poorer spouse gets X amount, so whether she remains married or gets a divorce, she has it, so there would be no incentive to divorce.   

b. Antenuptial/Premarital Agreements

i. §1600 et seq. – known as the California UPAA (Uniform Premarital Agreement Act) – only applies to those agreements made on or after Jan 1st, 1986.  These were not meant to replace common law, but to add to it.     
ii. The Statute of Frauds and Avoidance Techniques

1. §1611 – a premarital agreement shall be in writing & signed by both parties.  It is enforceable w/o consideration. Even common law had a writing requirement.    

2. Freitas v. Freitas – P is the widow of Manuel & D’s are his children from his previous marriage.  There is a premarital agreement, whereby he promised P if she married him, he would make her beneficiary of his life insurance policy.  This is not in writing.  Manuel named P as beneficiary at first, but later changed his mind & put his children down.  The court said the premarital agreement is enforceable b/c there was full performance (exception to the statute of frauds).  This is shown by their marriage & his act of naming her as beneficiary.  Typically the doctrine of full performance is applied when the most reasonable explanation for the facts is what is alleged. 

3. Estate of Sheldon – Al and Florence were married & F left, in a will, her estate in equal shares to her 2 children from a prior marriage.  There was no mention of Al in the will.  Al assigns his interest in the estate to Helen.  The 2nd daughter, Marion, argues there was an agreement between A & F that neither would share in the other’s estate & that F relied on that K when making her will.  Reliance is an exception to the statute of frauds.  Helen argues a statutory provision of the probate code, which would allow A a share of F’s estate b/c it is assumed that the deceased would have wanted to include the living spouse in the will, but didn’t change the will yet b/c it was made before marriage.  Then Helen would get 2/3 of the estate & Marion would get 1/3 of the estate.  Marion argues the agreement made between A & F is enforceable b/c of the doctrine of full performance & estoppel.  The court rejects the doctrine of full performance.  The argument is that F relied on A’s promise & in her reliance she didn’t change her will.  You can’t use a non-act for full performance, but can for estoppel.  Estoppel may be detrimental reliance or unjust enrichment.  

iii. Reasons People Execute Premarital Agreements
1. To provide (financially) for spouse at the end of marriage

2. To provide a list of separate property

3. Take financial concerns out of the relationship

4. To deter bad behavior – “bad boy clauses”

5. To bypass state regulations

6. Protect the inheritance of children from a previous marriage/relationship

7. To protect against liability or debt b/c creditors can go after community property, but cannot go after the separate property of your spouse.  

iv. §1612 – Subject matter of premarital agreement

1. Parties to a premarital agreement may K w/ respect to the following:

a. Rights and obligations in the property

b. Right to buy, sell, or lease property

c. Disposition of property upon divorce, death, etc

d. Making of a will, trust, etc

e. Ownership rights in life insurance policy

f. Choice of law

2. Child support may not be adversely affected by a premarital agreement

3. Until 2000, the prevailing view was that spousal support waivers were not enforceable in CA.  In 1985, the law forbid spousal support waiver, so when the legislature considered the issue and omitted any explicit language, it was letting the common law stand.  The policy argument is that spousal support is a deterrent to divorce and if it is waived, it may make divorce more likable, we shouldn’t let the courts step in and provide for the primary needs of the parties, or it may put more on welfare.  

a. Pendleton v. Fireman (2000) – The premarital agreement said that both parties waive all rights to spousal or child support.  The child support is not at issue b/c they don’t have kids.  The prevailing approach taken by courts at the time was to still grant spousal support.  The majority of the CASC said sometimes you can waive spousal support in a pre-marital agreement.  The SC first looked at legislative intent.  The argument for allowing the waiver was that the legislature omitted it b/c they wanted to leave it to the courts.  Although spousal waivers were not allowed at the time, the court says common law can change and has been changing.  So the legislature really meant to leave the issue open & to allow it to change.  Other things to take into consideration include that more women work outside the home, many people get divorced now & the court is granting spousal support less and less.  If the legislature had really intended to make spousal support waivers unenforceable, as they did with child support waivers, they would have added it to the child support waivers clause.  Looking at the increased financial independence of women, the need for the courts to step in has reduced.  The court enforces this particular spousal support waiver b/c both parties are equally educated, both had use of counsel, and both have a lot of assets at the end of the marriage.  

4. §1612 amend. – spousal support waiver is not enforceable if independent counsel did not represent the party against whom enforcement is sought against or if the provision was unconscionable at the time of enforcement.  (the old standard looked for unconscionability at the time it was signed)  Independent legal counsel is required, but not sufficient.  

v. §1615: Enforcement – A premarital agreement is not enforceable if the party against whom enforcement is sought proves either of the following:

1. The party did not execute the agreement voluntarily

a. Until 2000, voluntarily was figured out by looking at circumstances at the time the agreement was executed. 

b. In re marriage of Bonds – B & W decided to get married in Vegas.  Sun (his wife) came to Bs attorney’s office & signed a premarital agreement (on the way to the airport), waving all rights to B’s property before marriage, during marriage & after marriage.  The court granted S spousal & child support.  There was a lot of testimony in dispute, where B argued S was notified about the K weeks in advance and they talked about it.  The court says the factors of voluntariness include:

i. Timing (when it was presented)

ii. Lack of independent counsel: the court says in this case, this element is not significant.  It was suggested to S that she should get independent counsel.  S didn’t have any money, so if she got independent counsel, B would probably pay for it, so there may be a conflict of interests.  If the same lawyer represents two parties, then she cannot zealously represent both of them.                   

iii. Understanding of the terms: in this case, there was a question whether S knew English. 
iv. Inequality of bargaining power: Age, sophistication, business experience, education.  Both parties were of similar age, but B had more experience negotiating agreements than S did.  S completed high school and B completed three years of college.  

v. Nature of wedding: you are more likely to sign the agreement if the wedding is very expensive & there are a lot of people who are unable to postpone their travel. 

vi. Fraud or undue influence

vii. Capacity
2. The agreement was unconscionable when it was executed and, before execution of the agreement, all of the following applied to the party:

a. The party was not provided a fair and reasonable disclosure of the property or financial obligations of the other party

b. That party did not voluntarily and waive, in writing, any right to disclosure of the property or financial obligations of the other party beyond the disclosure provided. 

c. That party did not have, or reasonably could not have had, an adequate knowledge of the property or financial obligations of the other party. 

d. This is an unconscionability plus test, so it is more difficult to pass than the regular contract test.  The CA UUPA act was adopted by the legislature with the view that premarital agreements should be enforceable and people should be able to rely on those agreements (for predictability).             
3. §1615 amend. – In order to be voluntary, independent legal counsel is required; the premarital agreement was presented seven days before having it signed or the party signed off on not having legal counsel.  One criticism of these laws is that they are parental, as we don’t just leave the parties alone to contract as they wish.  The holdings of Bonds and Pendleton are not the law anymore, but these statutes are.  They are only background information.  
c. Transmutation During Marriage
i. You can change the property, by transferring it from community to separate property, separate to community property and from separate property of one spouse to separate property of another spouse.  

ii. Common law: there was no statute of frauds for these agreements.  We figured parties were in a trusting relationship, and they can rely on what each other says.  There was also concern that it would be unnatural to require married coupled to put these agreements in writing and it might actually undermine the relationship.  

1. Estate of Raphael – the K is not in writing.  The deceased’s brother & surviving spouse are the parties to the action.  The surviving spouse argued that the decedent told her that what is his is hers and what is hers is his.  There are also tax returns where each of them claimed ½ of the property.  The deceased inherited the property 9 months after they were married.  This agreement of CP came into existence during the marriage.  The agreement doesn’t have to be in writing.  You only need present intent to change the character of the property. 

2. Marriage of Jafeman – Edward and Mary are getting a divorce.  The property at issue is a home E bought before the marriage.  M argues transmutation, whereby they both were using the home, their CP went to pay for & improve the home.  M testified that she thought it was CP, M managed the family finances & E often referred to the home as “our home”.  E argues the title was in his name. The court said this evidence doesn’t show E’s intent to transfer ownership, as it is more about what she thought.  Usually this would allow the “community” to buy in an interest in the SP.  

3. Compare to Nelson (unconscionable pre-marital agreement): the facts are similar to Jafeman.  W helped to manage the property & it was referred to as “ours.”  This case is different from Jafeman b/c here H dies.  When there is a divorce and conflicting testimony, courts are less likely to find a transmutation.  This is b/c after death, H doesn’t need the property any more, so it might as well go to W.  When there is a divorce, one person has the property taken from them.  Also, the house was filed as CP on tax returns & they didn’t live in the house, so there is no other explanation for calling it “ours”.  H is also very protective of his rights, so he wouldn’t have said “ours” unless he meant it.  W worked in the building (property at issue), so she had some other interest in it.  

iii. Statutory provisions - §850 et seq – becomes effective 1985.  These are read to change the common law, not to be read in conjunction with common law.  

1. §850 – 3 types of transfer; CP to SP, SP to CP, and SP to SP

2. §851 – can’t move property around to avoid creditors

3. §852 

a. Needs to be in writing & have an “express declaration”

i. McDonald – the marriage ended in death & surviving spouse is fighting w/ the deceased’s children.  The IRA account is the property at issue.  The only evidence of a transmutation is on the IRA, where H named his children as beneficiaries, & the deceased (W) signed a consent paragraph of the IRA.  The writing must be an actual transfer itself, i.e.: “I know I have a CP interest and I’m giving up that interest.”  You don’t have to say “transmutation”, but “transfer” is not enough by itself b/c it has many meanings.  What if you use the word transfer, but then say out-loud that you know you’re giving up your CP rights?  It doesn’t count, as it must be on paper.  This may cause us to undermine someone’s intent.     

b. Transmutation of real property is not effective as to third parties w/o notice, unless recorded

c. This section doesn’t apply to gifts between the spouses.  

d. This section doesn’t apply to mixed property (bank account that existed before & during marriage)

e. This section doesn’t apply to agreements executed before 1985

4. §853 – will not allow evidence of transmutation from a will until a person dies b/c while you are still alive, you can change your will and b/c this type of stuff may be boilerplate and not reflect the spouse’s actual intention.

d. At separation and divorce – settlement agreement

3. Tracing Issues – when there are problems in distinguishing CP & SP, you must trace it back to its origin

a. Onerous Title – title acquired through labor or industry

i. Andrews v. Andrews – an agreement between father and son is at issue.  The son would care for the father for as long as the father wanted if the father left everything to the son.  See problem written on p. 149.  If the son was given the estate, the court said it would be CP b/c the son got it by K (he’s earned it).  All earned money is CP.

b. Lucrative Title – title acquired by gift, inheritance, etc

i. Estate of Clark – Dilard has three kids and gives them minimal rights.  One died and Dillard got back ½ of those minimal rights ($150K).  Wife of deceased says its CP b/c it was acquired during the marriage.  The court says its not CP b/c the settlement came out of him being a potential heir, so its more inherited than earned.  Plus, the cause of action arose before the marriage b/c the dad had a claim since the son’s birth.  So the wife doesn’t get the money.  

c. Downer v. Bramet – during the marriage, H worked as an accountant.  After separation, but before a settlement agreement was executed, the employer deeded H a ranch.  H didn’t mention the ranch when the settlement was finalized.  W argues the transfer of the ranch was in lieu of pension benefits b/c there was no retirement package w/ the company.  CP begins on the day of the marriage and ends upon separation (formal or informal) or death.  So here, the community ended before H got the property & the transfer was structured like a sale.  W is claiming it is CP.  Facts that tend it show it is SP is that the employer said it was a gift, it was not a standard transfer (like a pension), & there was no bargaining or consideration.  Facts that tend to suggest it is CP is that there was hardly any contact between them except as an employer/employee, so why would he give a non-employment compensation type gift?  It could be part SP and part CP b/c the husband started working there before marriage, so part earned would be SP.  The courts tend to do a totality of the circumstances analysis.  

4. Evidentiary Presumptions

a. Policy
i. A man is presumed to be the natural father, if he and the mother were married and the child was born during the marriage or w/in 300 days.  

ii. This shifts the burden of proof/persuasion onto the other party.  It is not sufficient to rebut these presumptions by attacking the foundation facts.  To rebut this presumption, you would have to rebut the presumed fact (that you are not the natural father) or the rational behind the presumption.  If the man succeeds, the person has removed the presumption & disproved this issue of fact.  If the man cannot rebut the presumption, the man is considered the father.  

iii. Steps of Presumption
1. Trigger or Foundation Facts: the man was married to the mother and that the child was born w/in the marriage or w/in 300 days after the marriage.  

2. Presumed Fact: the man is the father

3. Policy: providing every child 2 parents or making sure they are not illegitimate.    

4. Standard for Rebuttal: paternity test   
b. Probability
i. If the letter was mailed, it is presumed the letter was received w/in X days.  

ii. This shifts the burden of producing evidence onto the other party.  You would rebut by attacking the foundation facts (the letter was never mailed, there was no postage or the address was incorrect).  If you successfully rebut the presumption, it goes away.  
iii. Steps of Presumption
1. Trigger or Foundation Facts: that the letter was mailed

2. Presumed Fact: the letter was received

3. Probability: in most cases, when a letter is mailed, the letter is received

4. Standard for Rebuttal: attack the facts that raise the presumption in the first place.  For this, you could argue the letter was never mailed, there was no postage, or the address was incorrect.

c. General Presumption
i. Lynam v. Vorwerk – during their marriage, they had a joint bank account.  When G died, C took all the money out of the account.  C died about four years later.  G’s estate is saying the money is CP & C’s estate argues it was separate property.  The issue is whether the general presumption should be applied.  The court sets forth a presumption, whereby if the money is possessed during the marriage, then it is CP.  In order to rebut the presumption, you need clear & convincing evidence that it is separate property. This presumption is based on probability.  But to rebut the presumption, you have to trace the money back to a separate source.  There’s no evidence about how the money was acquired or when, so C’s estate cannot rebut the presumption.  So the money is CP.

ii. Fidelity & Casualty Company v. Mohoney – H & W were married & H dies in a plane crash.  He had insurance for airplane-travel accident, which he got just before he flew.  He then mailed the policy to his son from a former marriage.  The property at issue in this case is the policy.  The presumption used by the court is that property acquired during marriage, other than by gift, devise, or descent, is CP. The above case only looks at when it was possessed, not acquired.  The policy was acquired and possessed during the marriage.  The court focused on the $1, which the policy cost.  It is more difficult to show the $1 was acquired during marriage.  If you can raise this presumption, you probably don’t need it b/c you have already met the burden of persuasion.  Most agree that the court was engaged in a result oriented analysis b/c they wanted the insurance to go to the son. If W can show that $1 was CP, she would be entitled to half of the proceeds b/c there was no waiver of her interest in that $1.  The courts have been consistent saying that the person trying to rebut the presumption has the burden of tracing.  We will use the first form of the presumption in class.  

d. Married Woman’s Special Presumption
i. If the property was acquired by a married W before ‘75 through a writing:

1. If acquired by a married woman, it is presumed to be her separate property. 

2. If acquired by a married woman and any other person, it is presumed to be tenant in common, unless the instrument expresses a different intention. 

a. If the instrument describes the property as a joint tenancy, (b) does not apply.  With a joint tenancy, you need express language.  The court believes if the couple went to such a problem to express their desire to have a joint tenancy, then the court will not enforce the presumption.  

3. If acquired by a married woman and her husband, it is presumed to be community property.  The title must describe them as husband and wife.   

ii. Holmes v. Holmes – there is a parcel of land that was given to W through a writing.  (803(a))  We presume it is W’s separate property b/c a long time ago, if something was bought, H bought it.  So it was assumed that if W actually had her name on something, then H put it there as a gift, and it must actually be hers.  H tried to show that the land was bought w/ their joint earnings (CP).  The court said this is not enough to rebut the presumption.  In order to rebut the presumption, H could have showed that putting the property in the wife’s name was not intended as a gift.  

iii. Louknitsky v. Louknitsky – the house is the property at issue.  The house was acquired in W’s name when H was still in China.  In rebutting the presumption, H showed that he didn’t have management control in this transaction, & he didn’t know it was in her name, so he could not have intended it as a gift.  Once H rebuts this presumption, H gets the benefit of the general presumption.  When there are competing presumptions, you go with the more specific one first.  So the house is CP. 

iv. Dunn v. Mullan – the property at issue is 68 acres in the San Joaquin Valley.  There is a writing that names W & H.  The property is acquired before 1975.  This would be an 803(c) & the property would be CP.  But this case was decided before C was enacted, so this case discusses 803(b).  The presumed fact would be that W takes her part as a tenant in common.  The court concludes that W’s estate owns her half & half of H’s & H’s estate owns half of Hs (or ¼).  W is a tenant in common, but H’s half is still CP, so when they die, W’s is her own and H’s is split in two. After Dunn, (c) was added

v. HYPO: H bought a home in 1970 w/ CP.  He had title put in W’s name b/c he was engaged in risky business ventures & wished to shield the home from the claims of his creditors.  H could rebut the presumption by saying his intent of putting the property in his wife’s name was not to give it to her as a gift, but to defraud the creditors.  

vi. HYPO: H’s widowed mother moved into an apt and sold H & W her home, deeding it to H & W.  Does it matter that the mother is willing to testify for her son in the divorce proceedings?  This is Dunn v. Mulin & falls under 803(b) b/c the title doesn’t describe them as H & W.  So the wife would get ¾ and the husband ¼.  To get out of this, H would have to show that he did not intend to give W a gift of the ½ of the property.  

vii. HYPO: what if the sale to H and W by H’s mother was a gift instead?  Since it is H’s mother, we figure he had some say in the matter.  If we wanted H to get half the property, the deed could say to H & W as husband or wife (falls under (c)) or the deed could say to H & W as joint tenants (falls under (b)).  

e. Joint Tenancy Presumptions

i. Forms of Joint Title:

1. Tenancy in Common

a. Most likely form of joint ownership.  This is the easiest one to create, as it is the default category.  This is also the most transferable, b/c it can be transferred intervivos, where A can transfer to X now or upon death (devise or intestacy).  You can say to A and B as tenants in common or just to A and B.  This can be held in unequal portions.  

2. Joint Tenancy

a. This has a right of survivorship & is transferable during life (intervivos), but then it would break the joint tenancy and it becomes a tenancy in common.  Joint tenants always have equal interests. This is not subject to the debts of either party. 

b. When a marriage ends by death, the surviving spouse ends up with the full interest in the house.  If the surviving spouse decides to sell the house & it has appreciated, the deceased spouses’ ½ interest is adjusted up to ½ of the selling price.   

3. Community Property

a. Can only be held in equal shares.  No one spouse can unilaterally transfer his or her interests away.  CP is fully transferable upon death.  There is no requirement that it go to the surviving spouse.  

b. CP is subject to any debts either party has. 

c. When a marriage ends by death, the surviving spouse ends up w/ the full interest in the house.  If the surviving spouse decides to sell the house & it has appreciated, the entire property gets stepped up to the selling price.  So there will be zero gain & no income tax will be owed.   

4. California Survivorship Community Property

a. This allows married couples to have CP with a right of survivorship.  

ii. Schindler v. Schindler (common law presumption)– married couple have a house (in joint tenancy) & are going through a divorce.  The general presumption is triggered b/c they possessed the property during their marriage, so it could be CP.  But the more specific presumption supercedes the general presumptions.  We also have the facts to trigger the Married Woman’s Special Presumption, but we don’t use this one b/c a joint tenancy is considered a different intent under (b).  W is claiming CP & H is claiming separate property.  If the deed says joint tenancy, then both parties are joint tenants & it is not CP.  So each own ½ as separate property with a right of survivorship.  The idea is that if they went to all the trouble to create a joint tenancy, then it must have been what they wanted.  In order to rebut this, you would have to prove that they had a mutual agreement or understanding that it be something else other than joint tenancy, such as CP.  W thought the property was theirs & didn’t understand what a joint tenancy was.  The court says this evidence is not sufficient b/c the evidence doesn’t show what H thought.  It needs to be a mutual agreement.  So each party owns ½ interest in the house.  This common law presumption is still used if the marriage ends in death or for property other than a single-family residence.    

1. Bowman v. Bowman – the family home is at issue.  W is arguing it is CP for the same reason as above.  H is arguing the presumption of joint tenancy.  In this case, W thought the property was CP b/c she thought everything was CP when you were married.  Both parties wanted joint tenancy only to avoid probate.  H thought this was the only difference between joint tenancy & CP.  The court says this is enough evidence to rebut the presumption.  There is evidence of misunderstanding for both parties.  Both agreed that it was “ours”.   

2. Estate of Levine - the property is the family home.  The title says joint tenants.  Two years after they buy the house, H dies.  H’s estate says CP.  H expressed his intention to give his children a ½ interest in his house, but if W died first that she would not transfer her ½ interest to her children.  There wasn’t enough evidence here to rebut the presumption.  W believed that the house was in joint tenancy b/c it was the only way to own a house.   

iii. 1965 Statutory Presumption: the legislature stepped in and said most people actually want CP, so they created a new presumption whereby, when there is a divorce, the property is held in joint tenancy and the property is a single-family residence, we presume it is CP.  To rebut this, you would have to show it is something other than CP. 

iv. Marriage of Lucas – the property at issue is their house, improvements on the house & a motor home.  The Cal SC took this case b/c the lower courts were using inconsistent methods for determining reimbursement.  One court allowed reimbursement for SP contributions to the home.  Another court used pro rata apportionment, where you would take what % they contributed to the original price, & take that same % of what the house is now worth.  The Cal SC chose a third court’s approach.  So when taking title in joint and equal ownership/form (joint tenancy, tenancy in common & CP) during marriage, we presume the property is CP.  To rebut, you can show evidence of a mutual understanding or agreement otherwise.  This rule swallows the ‘65 statutory presumption.  W wants to rebut the presumption.  They took joint tenancy for tax purposes & so if W died, the property would pass to H.  Neither of them intended to make a gift to each other of W’s money or H’s CP.  W also says she intended the property to be separate, but never said so out loud.  W also used separate money to make improvements on the house.  The court says this is not separate property b/c unless it was specifically said to H that this is a loan, it will be presumed a gift to the community.  The idea is that W has control over the money, so if she is using it to benefit both parties, we figure it is to be a gift.  The motor home was mostly paid w/ W’s separate property.  The title was in W’s name alone.  H has contributed 25% to the motor home, and if he has contributed that amount, it is a gift. Also, H had knowledge & used his authority to allow the CP vehicle to be traded in for the motor home.  To rebut, you can show that H intended his contribution to be a loan.  Look for apparent control, use of that control & a selfless act.  (only applies to divorces).    

1. When Separate Property is contributed to CP: when this is done, the money is presumed to be a gift, unless there is an agreement otherwise. If this presumption is rebutted, then the SP contribution is given a pro rata interest. 

v. Anti-Lucas laws – enacted by the legislature – 1984

1. §4800.1: if any property is acquired during marriage & held in joint tenancy, then during divorce, the property will be deemed CP.  The standard for rebuttal is a clear statement in the deed or a separate written agreement otherwise.  (Lucas didn’t require it to be in writing)  Lucas still applies to those properties that were held in tenancy in common or CP.

2. §4800.2: when SP contributes to CP, the party shall be reimbursed the amount contributed.  The standard for rebuttal is if there is a written waiver of the right to reimbursement.  This presumption is quite different from Lucas.    

3. Marriage of Buol – Esther and Robert were married in ’43 and separated in ’77.  W/o R’s knowledge, E began putting her earnings in a separate bank account.  They bought a home in ’63, title taken in joint tenancy.  E made all payments of mortgage & tax of the house.  R had said E could do anything she wanted with her money, so the money was her SP.  The Anti-Lucas laws were enacted & the legislature wanted them applied retroactively.  The court said this violated W’s due process right, where the statute changed her property rights midstream.  Retroactive relief is allowed unless it violates vested property rights.  The court first compared what rights she had under the Lucas law to the rights she would have under the Anti-Lucas laws.  Under Lucas, the title here is in joint form, so it is CP.  But an agreement otherwise says it is SP.  Under the anti-Lucas laws, the title is in joint tenancy, so it triggers the presumption of CP.  There is no writing in this case, so it stays CP.  But under 4800.2, W can be reimbursed for the amount she contributed, & the rest would be CP.  So 17K is E’s separate property, & the remaining is CP.  Therefore, the anti-Lucas statutes would impair a vested property interest.  The next question is whether this impaired vested property interest violates due process.  The test for DP is: the state interest, the importance of the retroactive application of the law to effect the state interest, the extent of reliance on the former law, extent & legitimacy of reliance, and the extent to which the retroactive application of the new law would disrupt those actions.  The state interest is in equitable distribution of marital property upon dissolution. The retroactive application must be to correct a “rank injustice”. An example would be to fix gender inequality.  In this case, retroactive application of the law is not that important b/c a writing requirement does not advance this goal.  The court says that if E knew about the writing requirement, they would have put their agreement in writing.  The court also discusses policy reasons: the evidentiary convenience & interest in finality.  This analysis is used only if you are applying 4800.1 to divorce proceedings where the contribution/use of separate property was before 1984.               

4. Fabian – looked at the retroactive application of 4800.2.  The property interest was a hotel held in CP.  The hotel was bought in ’72.  During the marriage, H made significant SP contributions to fix up the hotel.  While the divorce was pending, 4800.1 and .2 are enacted.  The Lucas presumption tells us CP in the deed means it is CP. (4800.1 only applies to joint tenancy) The court next looks at the constitutional issue as to whether the Lucas gift presumption should apply or 4800.2.  With the gift presumption, the contribution is presumed to be a gift.  To rebut, you would need an agreement to the contrary.  There was no such agreement here, so the entire property would be CP and H’s SP is considered a gift.  With 4800.2, you would presume the contributor was making a loan and reimburse them.  A written waiver can rebut.  There was no such written waiver, so the presumption would stand and H would get back the initial separate property he contributed to the hotel.  So retroactive application of 4800.2 would impair the vested interest of the community (wife would lose).  There would be the same state interest, same effect and same arguments as Buol.  So the court came to the same conclusion as in Boul.  We would need to do a case-by-case analysis of these types of cases.  

5. Estate of Blair: a couple was married in ’63 & acquired a house in ’72 (during marriage).  The title says joint tenants.  They separated in ’85 and shortly after, W executed a new will leaving everything to her sister.  W died before the divorce action was completed.  A year later, H said the property was in joint tenancy, sold it and kept all of the proceeds.  The sister brought this case to get half of the proceeds in the house by arguing the house was CP.  Lucas doesn’t apply b/c the marriage ended in death.  The general presumption is triggered b/c it is property acquired during marriage.  The married woman’s presumption doesn’t apply b/c the words joint tenancy kick you out of the presumption.  The common law joint tenancy presumption applies to death.  The sister argues transmutation to CP, but the court said there wasn’t sufficient evidence, so they remanded.  Both H & W seemed to characterize the property as CP.

vi. Differences between statutes and Lucas: statutes only apply to joint tenancy, and Lucas goes beyond that.  The writing requirement of 4800.1 and .2 eliminates concerns for certainty or truth.  On the other hand, there may be clear evidence of the intent w/o writing.  4800.1 sets up two situations that are treated very differently: 

1. Suppose there was a house bought in ’84 to “Wanda before marriage”.  This is SP.  W gets married shortly after.  During the marriage, CP is used to pay down the mortgage.  At the time of divorce 10% of money contributed to the house is CP.  Traditionally the law gives the community a pro rata interest.  In some situations, the statutory presumptions can change this.  

2. Suppose the house was acquired during marriage as CP & 10% of the purchase price is from SP.  There was an oral agreement that the SP contributor has an ownership interest.  You would apply Lucas w/ a presumption of CP, but it is rebutted by the agreement.  The SP would have a pro rata property interest.  

3. Suppose the house is acquired during marriage & 10% is from SP.  The title says joint tenancy.  There is no agreement to the contrary.  Here, you would apply 4800.1 & the house would be CP & 4800.2 tells us to reimburse the SP dollar for dollar.          

vii. 1987 Joint Title Amendment to Anti-Lucas laws – the legislation applied to any property in joint form and required retroactively.  
1. 2580/81 – initial presumption

a. Hilke – the couple was married & bought a house in 1969 under joint tenancy.  The court had to determine whether the marriage ended in divorce or death.  If it ended in death, H would benefit from a right of survivorship.  The court found the marriage ended in divorce b/c the dissolution of the divorce was granted before W died.  The case was bifurcated, so the property issues had not been decided yet.  The court determines that retroactive application of 4800.1 is ok in this case b/c the right of survivorship is not a vested property interest.         

2. 2640 – reimbursement of separate property

a. Heikes – H owned a home & a vacant lot as SP & during the marriage H conveyed both pieces of property to himself & his wife as joint tenants.  The trial court held the property was CP w/ no reimbursement.  A few days later, the Hilke decision came down.  H appealed.  To decide if retroactive application is ok, we compare 1987 w/ Lucas.  Both would presume the house was CP.  There was no evidence of any agreements to the contrary.  So retroactive application would not impair a vested interest.  If we apply Lucas, the SP contribution is presumed to be a gift to the CP.  If we apply 4800.2, the SP contribution will be reimbursed b/c it is assumed to be a loan.  In this case, the law was changed years before this divorce.  This would seem to put the parties on notice to put an agreement in writing.  The court says the theoretical possibility that the people would know that the law has changed and that the spouse could put something in writing is unlikely to happen.  So the court determines that there is to be no retroactive application.  This holding applies to any property that is acquired before 1984.  So 4800.1 can be applied retroactively on a case-by-case basis.  1987’s 2640 cannot be applied retroactively at all to transactions before 1984. 

f. HYPO – an untitled Tiffany lamp now worth $40,000 purchased for $4,000 by W during marriage w/ $2,000 CP & the remainder W’s SP funds.  Since the lamp is not titled, it won’t trigger any of the joint title presumptions or married woman’s presumption.  So it triggers the general presumption. You can rebut CP by tracing. There would then be pro rata apportionment.    

g. HYPO – A vacation home now worth $200,000 titled in H’s name and purchased during marriage by H for $90,000 w/ $40,000 CP & $50,000 of H’s SP.  There is nothing to trigger the joint title or married woman’s presumption.  So the general presumption tells us it is CP.  Tracing, if successful, will allow us to give a pro rata apportionment.  

h. HYPO: A home now worth $400,000 titled in joint tenancy and purchased during marriage for $100,000 w/ $30,000 of W’s separate property and $70,000 of community property.  Assume the house is acquired in 1980.  

i. The parties made no collateral agreement about W’s SP contribution.  You would first look to see if there is a vested property interest between Lucas & 4800.1 & .2.  Under Lucas & 4800.1 we would presume CP.  There is nothing to rebut.  Since the SP contribution is before 1984, retroactivity is not possible. Lucas would tell us the SP was a gift.  So there is no impaired vested property right & we would apply 4800.1 and .2.  

ii. The parties made an oral agreement that W is to maintain a SP interest.  Under Lucas and 4800.1 we would presume CP.  But Lucas is rebutted and 4800.1 it is not.  So application of 4800.1 would impair a vested property interest.  Next we would look at due process, where we would look at the state’s interest, which is to treat property uniformly.  The court would then decide is retroactive application of the law is necessary to achieve the state interest.  The state interest is probably not compelling enough to override DP.  The court would then probably say that it is likely that if the party knew of the law & were able to change their behavior, they would.  So retroactive application wouldn’t occur & H would receive a separate interest in the property.  

iii. The parties made a written agreement.  Under Lucas and 4800.1 we would presume CP.  There is a written agreement to the contrary, so both presumptions would be rebutted. W would maintain a separate property interest.  Therefore retroactively application would not impair a vested property interest.  So retroactive application would be ok. 

iv. Assume the house was acquired in 1985.  We presume CP b/c of 2580, but since the house was acquired before ’87 we have a retroactivity problem.  So we would compare the rights under the old law & the new law.  The new law is 2580/81 & the old law is Lucas.  Lucas tells us we presume CP unless there is an agreement otherwise.  The new law is the same presumption unless there is a written agreement otherwise.  So there is no change in outcomes, & you can apply the law retroactively.  To determine the outcome of the SP, we would look at the date of the transaction.  In this case, the house was acquired in 1985, which is after 1984, so H would get $30,000 as reimbursement.  

1. If the parties made an oral agreement that H is to maintain separate property interests, that would be enough to rebut the Lucas presumption, so H could maintain his separate property interests in pro rata interest.  Under 2580/81, we would presume CP & there is not enough to rebut it.  We would probably have the same sort of reasoning as cases above and find the property right is vested.  So we would follow Lucas and H would receive a pro rata interest.  

2. If the parties signed a written agreement, both Lucas & 2580/81 presumptions of CP would be rebutted.  H would have a pro rata interest in the property under both.  Therefore, retroactive application of 2580/81 would be ok.   

i. HYPO: A and B are married, & the deed says to A & B as tenants in common.  The house is bought in 1970.  This triggers the married woman’s special presumption & the joint title presumptions.  There is no formal rule to decide which presumption to apply, however the federal courts most often use the joint title presumptions.  In an exam, just point out that this is the prevailing practice. 

j. HYPO: There is a deed that says to A and B.  The house is bought in 1970.  The deed has to specifically say joint tenancy, CP, or tenancy in common to trigger one of the joint title presumptions.  So this example would only trigger the married woman’s special presumption.  So there is no conflict between different presumptions. 

k. HYPO: A house is bought in 1988.  The deed says to A & B as joint tenants w/ a right of survivorship.  A died in 2003.  The common law joint tenancy presumption applies b/c the marriage is ending in death.  

l. HYPO: A house is bought in 1988.  The deed says to A and B as tenants in common.  A died in 2003.  The only presumption that applies is the general presumption that it is community property.  Tracing can rebut this.

m. Approach for dealing with marriages that end in divorce
i. Look at form of title and date of purchase of property

1. Pre-1984: Lucas, MWSP – but Lucas overrides MWSP

2. 1984-86: 4800.1, Lucas

3. 1987 and on: 2580/81 

ii. All will presume CP, although standards for rebuttal are different.  If presumption is rebutted, characterize property by terms of agreement.  If presumption is not rebutted, then the property is CP.  Next ask if there was a SP contribution to the CP.  For this, start with 2640, which focuses on 1984 as the important date.  If the property was acquired after 1984, you presume a right of reimbursement.  The reimbursement is dollar for dollar if the contribution is direct to the property at issue.  The exception is when the court allowed tracing in the Walrath case, where you compare the SP contribution/the equity at the time of contribution (handout in class).  If the property was acquired before 1984, you presume a gift.  If the gift presumption is rebutted, the reimbursement is pro rata.                      
n. Improvements: Gift Presumptions
i. With 2640, we are considering SP being contributed to CP, & w/ these cases, it is CP being contributed to SP.  Traditionally, we would presume gift in both cases.  From 1984 on, we have 2640 w/ a right of reimbursement.

ii. Marriage of Warren – W had SP before marriage.  During the marriage, CP is used to put a building on that SP.  At the divorce, the building is worth much more.  The court starts out with the presumption of gift unless it is rebutted by an agreement to the contrary.  Both parties said that neither intended the CP contribution to be a gift to the SP.  This is enough to rebut the presumption.  The court said the amount of the reimbursement should be the amount expended.  But the court is basically looking at the terms of the agreement and the agreement is to reimburse.  In this case, W is not the manager or the legal controller of the CP.  If the CP goes to the SP of the spouse who is the manager of the CP, there is a presumption of reimbursement to the community, unless there is an explicit agreement otherwise.  The right of reimbursement would be the greater of the amount expended (cost) or value added (improvement). 

iii. Marriage of Jafeman – H owned a house before marriage.  During the marriage, they lived in the house.  At divorce, W argued there was a transmutation of the house into CP.  The court decided the evidence W had was not sufficient.  The house is characterized as H’s SP.  W is the manager of the CP.  The presumption would be that the CP contribution to the separate property (house) was a gift.  W didn’t think the contribution was a gift b/c she thought she was using the contribution to improve “our” house.  This would be enough to rebut the gift presumption. 

o. The Family Expense Presumption – applies when you have a bank account that has CP & SP. 

i. If family expenses are being paid and there are CP funds in the account, you presume CP funds are being used first.  After all CP funds are gone, then you use separate funds. 

ii. When separate property funds are used to pay family expenses, the separate estate has no right to reimbursement unless the parties have agreed otherwise. 

5. Classification of Property

a. Tracing Property Purchased from a Commingled Fund

i. See v. See – H & W had accounts that had both SP & CP funds in it.  The purpose of CP is to support the family and that duty to support continues whether the CP runs out.  A family expense is an expense that benefits both of the spouses.  The trial court took the aggregate of the CP over the entire marriage & all of the family expenses over that same period.  If the expenses are greater than the deposits, then there is no CP left.  If the deposits are greater than the expenses, then there is CP left.  H argued that all CP was used up, so there is none left.  The court rejected this method b/c there is nothing that reflects where the SP was.  The SC says you should focus on the time period and ask if the CP funds were exhausted at any point along that timeline.  So this requires that you keep track of each w/draw or deposit of CP & SP.  H’s method is called the recapitulation method & the court chooses an exhaustion method.  If the lack of the records isn’t the person arguing SP’s fault, you can use total recapitulation.  The exhaustion doesn’t always result in a better outcome for the community.       

ii. HYPO: the standard for rebuttal of general presumption is tracing – these presumptions provide a method of tracing

1. 1/1/98 – H and W marry and W opens a new checking account

2. 2/1/98 – W deposits her January pay check: $2,000 (CP)

a. W deposits her AT&T stock dividends: $500 (She owned the stock prior to 1/1/98 (SP)

3. 2/5/98 – W writes a rent check for $1000 (take it from the CP – so $1000 balance in CP acct)

a. W w/draws $500 for monthly food and other household expenses (take from CP – so $500 left in CP acct)

4. 2/15/98 – W writes a check for H’s medical expenses: $900 (take $500 from CP and $400 from SP – the $400 is presumed to be a gift to the community unless there is an agreement otherwise)

5. 3/1/98 – W deposits February paycheck: $2000 (added to CP)

6. At the end there is $2000 CP and $100 SP

iii. Marriage of Mix – See told us to go with direct tracing in every case.  Then this case came along.  H was a musician and W was an attorney & she earned considerably more than him.  W also came into the marriage with a lot of SP.  There are commingled accounts filed w/ W’s SP & their incomes.  The court decides that the married woman’s special presumption is triggered but doesn’t use it b/c the wife had management and control of the case.  The court discusses direct tracing and the exhaustion method.  With direct tracing, the spouse would have to show that SP was available at the time & there was intent to use the SP money to make a SP purchase.  With exhaustion, the spouse just has to show that on the date the purchase was made, there were no CP funds remaining.  W has evidence of itemized chronologically each source of SP, each expenditure of SP and the balance of the SP remaining after each purchase.  This seems like a version of recapitulation that focuses on SP instead of CP.  W didn’t provide this evidence in an account specific way b/c there were several accounts.  We would have also wanted to know CP deposits and expenses.  The court said this was enough.        

iv. Marriage of Frick – H had a personal account w/ CP & SP.  W argues the hotel is part of CP b/c funds were taken from this account to pay down the debt on this hotel.  H uses direct tracing to argue it was SP that paid down the debt on the hotel.  But his direct tracing method looked like what the wife in the above case did, where he only had the SP deposit & SP expenditure and there was enough to cover the expenditures.  The court says they want to see the evidence of CP deposits and expenditures.  The pure form of direct tracing is still the rule, but Mix is just an anomaly. 

v. HYPO: Acct starts out with $20,000 from H’s inheritance from his aunt

1.  CP




SP

2.                                                           $20,000

3.                                                          <1,000>

4.                                                        = 19,000

5.                                                          <2,000>

6.                                                        = 17,000

7. 4,000

8. <1,000> - clothing is a part of family expenses

9. = 3,000

10. <3,000> - even though stock, you need evidence of intent for it to be SP

11. = 0

12. 2,000

13. = 2,000

14. <1,000>

15. = 1,000

16. 2,000

17. = 3,000

18. <3,000>                                               <3,000>

19. = 0                                                      = 14,000

20. This last item is stock worth $6,000, which is not normally a family expense.  With no evidence of intent, you have to use the exhaustion method.  So then ½ of the purchase was traced to SP funds, so the stock if half CP and half SP.  You can use whatever method you have evidence to use.  

b. Apportionment of Business Profits

i. Beam v. Bank of America – There is an investment that is SP & during marriage, the SP owner of that investment put a lot of time and effort into running it.  If the income coming in is a result of community labor, then part of the income is CP.  The issue is how do you quantify how much is SP and CP.  A few years into the marriage, H inherited 1.63 million.  H spent his time during the marriage managing this money.  W argues that some of the increase in this money is CP b/c it results from his CP.  At the end of the marriage, 1.85 million is left over.  The Pereira method takes the original SP value then, & determines the reasonable rate of return over the number of years during marriage, which gives us the value of the SP now.  Then take the amount at the end of the marriage and subtract out the value of the SP now, and any excess is deemed CP (attributable to the work and labor put in to manage this money).  We use the reasonable rate of return (simple interest) b/c this is what he would make if it were just a passive investment w/o his additional labor.  When you apply this method to this case, there is no excess b/c the court finds that w/ a passive investment there would be 4.2 million.  So there is no CP.  The Van Camp method is to determine the reasonable value of H’s services over the number of years the spouse has been working at this SP business, allocate that to the initial value of the CP, subtract the family expenses over the number of years and end up with the value of the CP now.  Then take the total value now and subtract from it the value of the CP now and treat the balance as SP now.  The court decides that H’s services were worth $17,000 per year, which totals to $357,000 of CP.  But everything was paid from this money, so you have to take into account the family expenses over the years, which were $24,000 per year.  So by the end of the marriage, the community expenses wiped out the CP.  So W still doesn’t get anything.  

1. You only use the family expense method when you are applying the Van Camp method.  This is b/c w/ Van Camp, you start w/ valuing community labor and it is untouched by history so far.  So to reflect reality you have to subtract the family expenses.  In Pereira, you start by calculating the value of SP & when you subtract the actual total now, the family expenses has already been subtracted out.  That is why it is such a low number.             

2. The court says you can use either of the above formulas, but you should look at whether the increase is due to the character of the capital (whether all investments of this type are doing well), or if the increase is due to the personal activity, skills or ability of this spouse.  Since Van Camp doesn’t allow you to recognize the labor as extraordinary, but just as average, the best way to recognize labor as extraordinary is to use the Pereira method.  If the increase is due to the character of the capital, it is best to use the Van Camp method.  

ii. Gilmore v. Gilmore – H owns 3 car dealerships as SP and they increased in value from $182K to $786K.  H also received salaries from these dealerships.  H didn’t work very much & took many vacations, so it seems like his personal, activity and skills were not the cause for the increase.  It looked like all car dealerships did well during this time, so it really looks like the character of capital.  The court applies Van Camp.  H’s salary would be the value of community labor.  Even if we have these numbers, we may not always want to use them if the person is being paid too much or not enough.  The couple has been living at or above their means, so all that is left is SP.  

iii. Tassi v. Tassi – the marriage ended in death.  The business was a wholesale meat business, which was bought for $400, & was valued at $14K at the beginning of the marriage.  H worked at the business during the marriage.  Money was w/drawn from the business to set up trusts for his brother & W.  The surviving spouse was upset b/c of the trusts set up for his brother w/o her consent.  §1100(b): says spouse cannot give away CP w/o the consent of the other spouse.  So W has to prove that CP was given away.  In general, meat businesses did well during this period b/c the war was ending, so the court chose to use the Van Camp formula.  The court determines that the average salary paid this position would be 15K.  W might have also looked at if H had any special skills above & beyond the average worker, how many hours a week he worked, & how well the other meat businesses actually did. 

iv. HYPO: there are 2 pharmacists that each own a drugstore as SP worth 10K.  P1’s drugstore is worth 300K at divorce, 40 years later.  P2’s drugstore is worth 10 million as a chain at the time of divorce, 40 years later.  You would want to know how similarly situated drugstores did during the same time period, the hours of each pharmacist, & how P2 gained the chain drugstores.     

c. Credit Acquisitions
i. Gudelj v. Gudelj – a couple is getting divorced & the property at issue is a ¼ interest in a cleaner that was purchased during the marriage.  The only applicable presumption is the general presumption so the one going against it must trace.  The ¼ interest is acquired w/ $1500 in cash (SP) & $10,000 in credit.  The issue of the case surrounds the $10,000.  The general rule is that property acquired on credit during the marriage is presumed to be CP.  The rule for rebutting this presumption is by showing that when the lender extended the money, the lender was relying on SP and security.  This is called the intent of the lender rule.  To show this, H argues that before the credit was extended, he and his mother sold property for 30K.  If the lender had been relying on H’s track record, it would be CP b/c it would be his skills & labor.  And since H is really bad at this business, he says the lender must have been relying on the 30K.  

ii. Ford v. Ford – a couple is getting divorced in CA & the property at issue is a farm in Illinois.  At the outset are two brothers who each have a ½ interest in two farms (Ohio and Walnut).  K and J each trade their ½ interest for the other ½ interest, so J owns all of Walnut and K owns all of Ohio.  K is the spouse in this action.  K’s Ohio is SP b/c K traded SP and what he gets back will be SP.  K takes out a loan of 105k from the bank to buy Walnut from his brother.  W argues Walnut was acquired during the marriage w/ credit.  K should then have the burden of proof, but the court put the burden of proof on W.  W argues she signed the credit loan, amongst other pieces of evidence.  The case was remanded to determine whether the lender relied on K’s SP in giving the loan.  In order to take out a loan for property, you would normally have to show past paychecks, credit reports, other assets, bank accts, income tax returns, appraisal of property, debts and liabilities.  So how do you figure out the intent of the lender?  You might need to get the loan officer in court.  You might also try to infer what the bank would do.  

iii. CA has an anti-deficiency statute that says a bank can foreclose on property and use that amount to pay off the balance of the loan.  If that amount is not sufficient, the creditor cannot go after anything else.  So a creditors’ primary factor will probably be the appraisal.  It would then be difficult to apply the lender’s intent rule.  Texas characterized property acquired by credit by who is responsible for that debt.  There is another rule that makes things complicated that says debt upon divorce is considered community debt, so the debt would be evenly distributed between the two spouses.            

d. Apportionment of Ownership v. Reimbursement by the Titled Estate
i. Inception of Right Rule: ownership is determined at the time the property is acquired.  So if A is single when A acquired the property, the property is A’s SP.  Even if CP has paid down the entire loan, the property is still A’s SP.  However, CP has a right of reimbursement for the amount paid to the loan.  

ii. Time of Vesting Rule: ownership is determined at the time the title vests.  With a standard mortgage, you get title right away.  Installment land Ks set up a condition, where you only receive title when you pay all of the payments.  With this latter example, title would probably vest sometime during the marriage.  The house would be characterized as CP, but A who put in SP would have a right of reimbursement.

iii. CA says you look at the situation & give A and the community proportional interest in the house.  This would allow both estates to share in the appreciation as well as the loss.  So if the market goes up, you are better under CA’s rule, & if the market goes down, you are better under the reimbursement rule.  

iv. Marriage of Moore – this case asks whether you credit the community w/ the interest, taxes and insurance.  The court says the CP only gets credit for the amount that reduces the principle of the loan.  This is b/c the interest, taxes and insurance doesn’t increase the equity of the home.  Equity is the difference between the liability and the fair market value of the home.  At the time of divorce, fair market value of the house is $160,000.  The purchase price was $56,640.  W paid SP of $16,640 as a down payment and took out a $40,000 loan.  Before W is married, she makes payments & reduces the principle by $245.18.  During the marriage, CP pays for $5,986 towards the principle.  After separation, W pays another $581.25 out of her SP.  The loan balance at the end of the period is $33,187.55.  The balance of the loan is still SP, except to the extent the CP helped pay it off.  Appreciation is the fair market value now minus fair market value of the purchase price (160,000 – 56,640.57 = 103,359.43).  Equity is 160,000 – 33,187.55 = 126,812.45.  Each contributing estate gets an ownership in proportion to their contribution to the purchase price.  To figure out what the SP owns: [16,640.57(down payment) + (40,000 (loan) – 5986.20 (CP contribution))]/56.640.57 (original purchase price of house) = 89.43% of the equity in the house.  This percentage is what part of the appreciation belongs to the W as SP.  So, 89.43% X 103,359.43 = 92, 434.34.  To get the total amount of equity owned by SP, you would add the amount she paid from her SP to her part of the appreciation.  This would be 92,434.34 + 16,640.57 + 245.18 + 581.25 = 109,901.16.  The W would also own the balance of the loan of 33,187.55.

1. Characterize the contributions – figure out how much appreciation there was

2. Set up a ratio of the contributions to the purchase price over the purchase price

3. Thirdly, calculate the total value of each estate

v. For CP, our ratio would be contribution to purchase price/purchase price.  So it would be (5986.20/56,640.57) = 10.57.  10.57% X 103.359.43 = 10,925.09 appreciation.  To figure out the total CP value you would take 10,925.09 + 5986.20 = 16,911.29.  16,911.29 + 143,088.71 = 160,000.  The trial court didn’t give credit to the loan contribution, which would take away from whoever took out the loan.  This would hurt the wife in this situation.  The SC said that this approach might be appropriate if the entire loan was paid off.  The loan is what got W the property, so it needs to be counted.  

vi. HYPO 1: H & W married two years, bought a house for $100,000 in 1980.  H used money from a will to put down the $20,000 down payment.  H then borrowed the remaining $80,000 from a bank for a 30-year loan.  H took title only in his name.  H and W are getting a divorce.  The market value is now $300,000 and the principle debt has been reduced to $58,000.  The general presumption tells us the house is CP.  The down payment would be SP.  The loan would be CP b/c it was taken out during marriage.  If either spouse wants to prove otherwise, they would have to show the lender relied on their SP.  There doesn’t seem to be any facts to show this, so it is most likely CP.  The $22,000 paid down during the marriage is CP.  To decide how much is SP, you would take 20,000/100,000 = 20%, and then 20% X 200,000 = 40,000 and then 40,000 + 20,000 = 60,000 SP interest in this property.  To decide how much is CP, you would take (22,000 + 58,000)/100,000 = 80%, and then 80% X 200,000 = 160,000 and then 160,000 + 80,000 = 240,000 would be the CP interest in this property.          

vii. HYPO 2: Before she met H, W bought a home for 100,000 in 1980.  She paid 20,000 down (SP) & took out an 80,000 loan (SP).  W took title in her name alone.  W met H & married him.  W made payments to the loan w/ her earnings.  At divorce, the market value of the house is 400,000.  The principle debt has been reduced to 58,000.  The 22,000 paid towards the loan is CP.  The balance of the loan is SP.  For SP you would take [20,000 + (80,000 – 22,000)]/100,000 = 78% and then 78% X 300,000 = 234,000 + 58,000 + 20,000 = 312,000.  For CP, you would have 22,000/100,000 = 22% of 300,000 = 66,000 + 22,000 = 88,000.  

viii. HYPO 3: In 1975, H, a single man, bought a home for 40,000.  He put 10,000 down (SP) & financed the rest with a 30,000 loan.  In ‘80, he married W, when the fair market value of the home was 70,000.  Last month H & W divorced.  The house is now worth 300K.  Since ‘75, the mortgage debt has been reduced by a total of 16,000, but was reduced during the marriage 14K (CP).  The 2,000 towards the loan is SP.  The balance of the loan (14,000) is SP.  For CP, you would take 14,000/40,000 = 35% X 230,000 = 80,500.  For SP, you would take [10,000 + (30,000 – 14,000)]/40,000 = 65% X 230,000 = 149,500.  CP owns 80,500 + 14,000 = 94,500.  SP owns 149,500 + 30,000 + 10,000 + 2,000 + 14,000 = 205,500.  

ix. Moore – court looked at what trial court did and rejected it and adopted this approach we use in the hypos.  The trial court didn’t include the debt.  This would affect the ratios and make the numerator much smaller.  This apportionment formula will be used when CP is used to pay for what was originally SP, when untitled property (or says “to A” or “to A & B) is acquired during marriage w/ both CP and SP, or when the property is acquired in joint title and there is sufficient evidence of agreement for apportionment.  

6. Management Issues
a. Originally H had control over CP.  In ‘51, the legislature attempted to give W control over the earnings she made during the marriage, while H already had control over his earnings during the marriage.  H had control over all real property.  Unilateral control is when either spouse can make decisions.  CA combines unilateral and mutual power, where mutual consent is required for some transactions and other transactions will allow either to give consent.  The general rule now is that either spouse can manage or control CP.  This CA rule took place in 1975.  The exceptions that require mutual consent include: a spouse may not make a gift of CP for less than fair and reasonable value w/o the written consent of the other spouse, a spouse may not sell, convey or encumber CP w/o the written consent of the other spouse, & a spouse who is operating & managing shall not sell, lease, or exchange the business w/o the prior written notice to the other spouse.  When the property is real property, you need consent under 1102.  

b. Lezine v. Security Pacific Financial (SPF) – G & H own a house.  During the marriage, H decides he needed cash, so he gets a 2nd mortgage on the house, even though G tells him no.  H forges G’s name.  G finds out, files for divorce & sues to have the mortgages removed.  The trial court set aside the mortgage & made it an unsecured debt to H b/c 1102 says that H cannot assign this debt w/o G’s consent.  SPF filed an abstract of judgment & attached the house (recorded this information).  Now there is a cloud on the public title of the house.  The issue is whether the CP is liable for this debt.  G argues no, b/c if CP is liable for the debt, then she is in the same position she was when she started.  Under CA Family Code §910: the CP is liable for the debt incurred by either spouse before or during marriage, regardless of which spouse has the management & control of the property & regardless of whether one or both spouses are parties to the debt or to a judgment for the debt.  G argues 1102(a) creates an exception to §910.  The court decides that G would have a right to seek for reimbursement for breach of a fiduciary duty.  The court says what the trial court did was fine.  H is the one who is first liable, and then the house is second since G and H were married when the debt was made.  This case came out consistent w/ the various sections.  So the problem lies with the sections themselves.  

7. Inception and Termination of the Economic Community
a. Lawful Marriage
i. Marriage in CA: need a license, witnesses, ceremony, someone must officiate (recognized by state of CA as having the legal authority to do so), must have certain mental capacity.  The failure of one of these means the marriage is not legally valid.  

ii. Two people who consent to be married and hold themselves out to the general public as married form a common law marriage.  There are only a handful of states that recognize this. CA will recognize a marriage that is valid in the state it is formed.  So if you form a common law marriage in a state that recognizes it, it will be recognized in CA.  Our state and local laws provide for domestic partnership.  A domestic partnership is not a legal marriage in CA.  Civil unions in VT have many of the same qualities of marriages, but are not considered marriages.  

iii. The inception of the economic community begins upon the first day of a legal marriage.  

b. Putative Spouse – one of the spouses thinks there is a valid marriage.  This can happen if someone has 2 spouses at the same time (the 2nd one won’t be valid & will be putative); where the marriage wasn’t properly recorded; you think your spouse is dead (they aren’t); a couple believes they have a common law marriage b/c they have been living together for 7 years; or where the 1st divorce was not finalized for some technical reason before the 2nd marriage occurs.      

i. Estate of Vargas – V was married in 1929 to M and in 1945 to J.  The court determined that J was a putative spouse.  The court tries to determine property expectations and ends up splitting the estate equally b/c both spouses made significant contributions towards CP and that the exact amount were indeterminable.  This turns out to be a rule of equity.  On different facts, there may be something other than an equal split.  

ii. HYPO: A & B are both putative spouses.  Each has 25,000 SP from before the marriage.  Each has 100,000 earned during the marriage.  If each were putative, we would split everything equally.  The 200,000 is quasi-marital property and is subject to marital property rules.  If instead, A knows and B is the putative spouse, you apply the CP laws only to the good spouse (the one w/ the good faith belief).  So B would get her 25,000 SP, 100,000 as SP from CP and ½ of the other 100,000, and A would get 25,000 as SP and 50,000.  This is not due to hard-set rules, but is the likely outcome.

iii. Putative spouse doctrine gives a putative spouse standing to sue for wrongful death, amongst other things.  The main split is whether to look for a good faith belief on an objective or subjective standard.  

c. Unmarried Cohabitation

i. Marvin v. Marvin – The unmarried woman goes to court suing for palimony.  Before this case CP laws applied to couples who were living together.  This case overturns this, & says that CP laws will not apply to these couples, unless there is some sort of K otherwise.  A K w/ respect to property rights is a K like any other K.  An exception exists when the marriage is based on sexual services.  If the court finds the relationship uncomfortable, the court will be more likely to find the K is based on sexual services.  The court said Ks that are expressed or tacit would be enforced.  You just look at the actions of the couple.  The court also said funds and services could be counted towards contribution towards the shared property.  This case also created a lot of questions.

1. Denner article argues Marvin is read strictly and is not as expansive as it has first appeared.  This is b/c of the decision in Marvin 2.  On remand, the trial court said there wasn’t enough evidence to show a K.  One response is if the man really wanted to share property rights w/ the woman, he would have married her.  There is also a gender bias against the woman.  The man has the bargaining power & hasn’t much incentive to enter into a K.  Even so, the trial court read Marvin expansively & awarded the woman rehabilitative support.  The court of appeal said Marvin is not as broad as the trial court read it, & said you can only award support if there is a K that provides for support or if there is another legal basis to award support.  The ct of appeal said neither was present.  

ii. Maglica v. Maglica – man and woman moved in with each other.  The man had a machine shop.  They soon began to produce flashlights and it became a huge business.  They split 21 years later. The woman sued to share in some of the increase in value of his property.  She tried to prove an implied K.  The court held she probably had enough evidence to prove an implied K.  Factors to look to for an implied K include: direct testimony, holding themselves out as husband & wife, woman & children taking man’s surname, pooling finances to purchase property, joint decision making in property, jointly titled property.  The court is mainly looking to see if the couple is sharing property.  The court also looked to whether there was a duty between the two.  If they were married, her fiduciary argument would be his breaching §1100: getting rid of the CP w/o the consent of the other spouse.  In this case, the woman tried to argue the same sort of thing.  The court rejected this argument, and said that in order for there to be a fiduciary duty, there must be a K that specifies that there is such a duty.  The last issue is whether the woman would be able to get quantum meruit, or the value of her services.  The trial court gave her 84 million.  The court of appeal said the trial court valued her services improperly, and should have valued her services to the company and not the value of her benefit to the company.                

d. Domestic Partnerships
i. These relationships do not trigger CP rules.  Initially, in ‘99, a law was passed that gave domestic partnerships visitation rights in hospitals & allowed workplaces to extend benefits to domestic partnerships.  Now, these rights are also extended to senior citizens.  These laws are only enforceable w/in their jurisdictions.  

e. End of the Community

i. If the marriage ends in death, the CP ends on the day the spouse dies. 

ii. If the marriage ends in divorce (§771), the economic community ends on the day of separation.  CA allows the separation to be informal. 

iii. Marriage of Baragry – H says the separation occurred one day in 71 b/c that is the day they had a fight & he moved out & stayed on his boat.  W argued they separated in ’75 when he filed for divorce.  During those four years, he ate dinner at home; they went on vacations together w/ & w/o the kids.  H says he just couldn’t bring himself to file for divorce.  He also said that he worried that if he filed for divorce, his kids wouldn’t see him.  He said he never intended to reconcile.  W said she was working at the marriage, hoping they would get back together.  H said they didn’t sleep together during the 4 years, & he had a girlfriend the entire time.  The court said they will not look at the intent of the parties, but will only focus on their actions.  There are cases where the courts have found the parties are separated, but are living in the same house, but this is when they don’t interact w/ each other, but live on different sides of the house. 

8. Property Distribution at Divorce
a. §2000 et seq. – Divorce

b. §2500 et seq. – Divorce/Property

i. §2550 Equal Division – in kind distribution is to give each spouse ½ of each piece of property.  The aggregate approach (not allowed in CA) is to look at all the property together and divide it roughly into equal parts. The concern is that marriage is a partnership, so it should be completely equal.  If you give each person an equal share in every item, you know they are getting equal interests.  If you look at the entire pool and just roughly divide it up, you might be making a mistake.  

c. §2600 et seq. – Exceptions

i. §2601 – Awarding asset to one party to effect substantially equal division: where economic circumstances warrant, the court may award an asset of the CP to one party on such conditions as the court deems proper to effect a substantially equal division of the community estate.  The classic example of this is the family home, which is awarded typically to the spouse who has custody of minor children.  

d. When you are dealing with a divorce:

i. Characterize the property

1. Is there an agreement?

2. If not, work through CP rules. 

a. Are there any presumptions

b. If not, then general presumption

i. Look to tracing

ii. Divide up any CP – the court cannot touch any SP unless the property is in joint title.  

e. Marriage of Brigden – the property at issue in this case is 66K of Logicon stock.  This is not enough stock to get the husband elected to the board, but w/ some other support, it would help.  The trial court awarded H all of the stock.  There was not enough other property to pay W for her ½ of the stock, so W appealed.  The equal division rule helps it so the court doesn’t play favoritism.  The court says a court can apply §2601 when the property is a family business and each would have a ½ interest, or when the asset satisfies a critical need of one of the spouses and there is no adequate replacement for it.  Since H is one of the founding members of the corp, he argues he should have the shares.  The court said this argument would work if this were a controlling block of stock in a close corporation (which is not the case here).  So the court followed an in kind distribution.  This court wants to read §2601 narrowly.    

f. Marriage of Connolly – the court awarded all of the stock at issue to H.  This court says §2601 gives the court a lot of discretion.  Here, the stock was a controlling interest in the corporation & W was given a ½ interest in the stock in the form of a promissory note.  

g. Marriage of Hebbring – spouses separated and H took W’s SP jewelry & threw it into the ocean.  W asked to be reimbursed for the jewelry.  The trial court said H had to reimburse W w/ his part of CP.  W would normally have to file in civil court to get the value of the jewelry b/c the family court doesn’t have authority to listen to a conversion case.  The trial court said they only dealt w/ CP to get around this idea.  Some courts still say you have to file the actions separately.  

9. Property Distribution at Death
a. Equal division, item by item (called item theory) is used upon death.  

b. HYPO: H died & the estate was being dealt with.  W filed a claim saying H had given away some of the CP.  The rule is that the non-consenting spouse can go back and get the CP.  If both spouses were still alive, she could get the entire piece of property back into CP.  If the claim is filed after death, she can recover the property, but only her ½ interest and the other ½ interest is treated as a testamentary transfer by H to this third party.  So the wife and third person would be tenants in common.  

c. HYPO A: H uses CP to buy life insurance policy and names W as beneficiary.  H dies.  The policy is CP, so the proceeds are CP.  At the time of death, ½ goes to the wife & ½ goes to H’s estate.  W would end up with everything b/c she has been named as beneficiary.    

d. HYPO B: W uses CP to buy life insurance policy & names X as beneficiary.  H dies.  The policy was bought w/o H’s consent.  H would get ½ b/c the policy is CP, so W can only transfer ½ interest to X.  If the policy was bought w/ H’s consent, the entire proceeds would go to X.    
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