Marital Property

Background
History – Key Dates
· 1975

· end of husband having the sole control to manage community property

· 1970
· elimination of fault based standards for divorce in CA

· equal division of community property mandated

Definitions – When aqcuired?  How acquired?
· community property (“CP”)

· CA Family Code 760 – all property acquired during marriage by married person (except by gift or devise)

· separate property (“SP”)

· CA Family Code 770 – 1) property owned before marriage, 2) property acquired after the marriage by gift, devise, bequest, 3) the rents, issues and profits of the property described in this section

· Estate of Clark
· Father gives children mineral interests in his land.  One of the children dies and wills the land to another, but the father challenges under intestacy law and settles for half the interests.  When father dies wife says the interest is CP because acquired during marriage.  Court says SP because the right of action arose before the marriage.

Equal division of community property
· once separate property has been identified, the court must divide the community property 50/50
Premarital Agreements
Method of waiving community property rights
· Key date – January 1, 1986
· before this date premarital agreements (“PMA”) were covered by common law

· after this date statutory rules apply

· Requirements before 1986
· common law requirements

· a premarital agreement can contemplate divorce but it cannot promote divorce (K not valid if terms encourage divorce)

· Marriage of Dawley
· Couple marries when woman finds herself pregnant.  Marriage is for appearances only.  They have a PMA stating they are only going to have SP but husband will provide for child.  Court says K ok.  Subjective knowledge that planning on getting a divorce does not make K unenforceable.  Court will look at the terms of K objectively to see if it promotes divorce.

· Marriage of Noghrey
· Custom is that only man can negotiate a divorce and there is a khatuba to discourage the man from a divorce and to provide for the woman if a divorce occurs.  Terms of K provided the wife would get the house and either $500,000 or half the hubby’s assets.  Court said this is invalid because it promotes and facilitates divorce.

· courts will look at the terms of the K objectively

· Marriage of Dawley
· the K must be entered into voluntarily

· duress, fraud, undue influence could make the PMA unenforceable

· Nelson
· Undue influence is evidence when PMA stated that wife waived everything except $150 in attorney’s fees and the husband was older, had more experience and bargaining ability, and had a greater education.

· Marriage of Dawley
· No undue influence because they were similar in age, education and bargaining ability.

· cannot waive or reduce spousal support with a PMA

· Statute of Frauds 

· agreements must be in writing

· Exceptions (standard exceptions to the statute of frauds apply)

· full performance of an oral agreement

· Freitas v. Freitas
· In consideration for wife marrying hubby they orally agreed he would make her the beneficiary of a life insurance policy.  He put her name on the policy and then later changed the policy and put his children’s name on it.  Statute of frauds exception applied.

· estoppel

· Estate of Sheldon
· Husband and wife have an oral agreement that their property would remain separate.  At wife’s death a CA statute passes 1/3 of the estate to the hubby regardless of what the will says.  Court says estoppel applies because wife relied on husband’s promise by forgoing any claim to his estate if he died first--and she relied by not changing her will and commingling her assets with his.

· Requirements after 1986 – California Uniform Premarital Agreement Act

· 1601 – applies to agreements on and after January 1, 1986

· 1610 – definition of PMA

· 1611 – PMA to be in writing and signed by both parties, it is enforceable without consideration

· 1612 – subject matter of PMAs

· can K with respect to

· rearrange property rights

· bypass community property law

· can anticipate divorce or death (plan for)

· provide for choice of law

· anything else as long as it does not violate criminal law or public policy

· the right of a child to support cannot be adversely affected by a PMA

· a waiver of spousal support is not always invalid

· Pendleton and Fireman
· In some situations spousal support waivers will be enforceable.  When both spouses have property, are similarly situated at the time of marriage and divorce, both are educated and both have business experience—spousal support waiver could be enforceable.
· amendments to 1612
· party against whom enforcement is sought must be represented by counsel
· cannot be unconscionable at the time of enforcement
· 1613 – PMA is effective upon marriage
· 1615 – Enforcement
· PMA is not enforceable
· agreement was not executed voluntarily
· agreement was unconscionable when it was executed
· no fair and reasonable disclosure of the property of financial obligations
· no voluntary, express waiver of disclosure in writing
· party could not have had adequate knowledge of the property or the financial obligations of the other party
· Amendments in response to Marriage of Bonds (PMA said SP, foreign born wife got shafted when signed PMA on the airport before going to Vegas to get married) 
· voluntariness
· must have independent counsel
· can waive representation by independent counsel but it must be in writing
· party must have 7 days between the time the PMA presented and advised to seek counsel, and the time of signing
· if no counsel
· must be fully informed of the rights and obligations are giving up
· must be proficient in the language in which the explanation of the parties’ rights was given
· must be in writing and given to party before signing
· agreement cannot be executed under duress, fraud or undue influence
· could may use any other factor it considers relevant 
Transmutation During Marriage
Changing property’s characterization during marriage
· agreements made during marriage between spouses affecting property rights

· CP to SP

· SP to CP

· SP of one spouse to SP of the other spouse

· key date – January 1, 1985

· transmutation statutes went into effect

· transmutation can only affect property rights
· different from PMAs were can affect spousal support and more as long as no violation of public policy

Law before 1985
· no writing requirement, relatively low evidentiary standard
· court uses proof of the parties’ acts and conduct in dealing with the property

· Estate of Raphael
· Hubby died.  There is an enforceable agreement transmuting SP to CP when tax returns are filed jointly (at the time could only file jointly for CP) and there were verbal statements from the hubby that they were partners and shared everything 50/50.

· one party’s subjective belief is not enough for transmutation

· Estate of Jafeman
· Divorce.  Wife that says husband transmuted SP house to CP does not win when house was called “our home” and CP was used to pay the mortgage.  Her belief it was CP is not enough when he considers it SP, and the payment of the mortgage did not change the character of the house, but the community has developed an interest.

· showing transmutation at death can be slightly easier (no longer taking into account both spouses property interests)

· Estate of Nelson
· Court finds that an apartment building that he referred to as “ours” was transmuted from SP to CP.  Important facts were that it was investment property and not their home, he was a sophisticated businessman, and they filed joint state income tax returns.

Law after 1985
· statutory provisions
· 851 – subject to the laws governing fraudulent transfers

· transmutation not effective against a creditor when transfer property after find out one spouse is liable to a creditor

· 852

· transmutation must be in writing by an express declaration
· not effective against third parties without notice unless recorded

· does not apply to a gift  between spouses of clothing, jewelry or other tangible articles of a personal nature

· commingling assets does not transmute from SP to CP

· section is not retroactive

· 853

· statement in a will is not admissible as evidence of a transmutation of the property in a proceeding commenced before the death of the person who made the will

· will not effective until the person dies so the transfer has no yet been made

· express declaration – language that expressly states that the characterization of the ownership of the property is being changed

· Estate of McDonald
· Wife dies.  Proceeds of hubby’s pension plan are contested.  He says transferred from CP to SP when wife signs a consent form saying that she is not designated as the sole beneficiary (hubby has named kids).  Court says it is not good enough because even though she said she consented, there is no direct mention of the property or that the character of the property was being changed.

· Hypo

· Wife stated while signing that she knew she was giving up her interest and there were disinterested third parties watching.

· Still not good enough.

· parol evidence will not be admitted

· not recognizing any exceptions

· there must be an express declaration

· Marriage of Barneson
· The word “transfer” was not sufficient when hubby has a stroke and instructs brokerages in writing to transfer all stock to his wife.

· Estate of Bibb
· Grant deed transferring SP to himself and his wife as joint tenants was sufficient.  Joint tenancy shows more than one interest and his wife is named.

Transmutation and joint tenancy
· for transmutations to joint tenancy, even before 1985 they need to be in writing

· if joint tenancy created initially then there does not need to be a transmutation agreement for the property to be SP
· In re Summers
· Wife, hubby and daughter buy property and are named as joint tenants.  When wife’s creditors try to say the property is CP because it was acquired during the marriage with CP funds and there was no transmutation agreement, the court says it is SP.  The joint tenancy was created when they purchased the property and no transmutation agreement was needed.

Definitional and Tracing issues
Principles of community property
· onerous title – property acquired by the labor or industry of members of a partnership (almost always CP)

· Andrews v. Andrews
· Son and father have oral agreement that son gets land in consideration for taking care of his mother and giving the father a home.  Son and wife move to Alaska.  Father does not go and gets remarried.  Will reflecting oral agreement is not valid and new wife says son’s wife cannot testify because the property would be CP and she is an interested party.  Court says CP because the consideration given was community money and community care and since it is work done during marriage it is CP.

· lucrative title – property acquired through gift, succession, inheritance or the like 

· often SP, but may or may not be CP depending on the intent of the donor

· Downer v. Bramet
· Court says that 1/3 interest in ranch given to husband during separation is not a gift.  Even though donor said a gift and hubby was getting a paycheck, the court found it was for a retirement plan because only interaction was during work, no social relationship, and it was in lieu of a retirement package.

Forms of Title
· Joint tenancy v. Community property

· During Marriage:
· JT: Each spouse has ½ interest.  Either spouse can unilaterally transfer their interest—becomes a tenancy in common.

· CP: Each spouse has a right to possess the whole.  Neither spouse can unilaterally transfer interest.

· Marriage ends with death:
· JT: There is a right of survivorship.  Cannot devise interest.

· CP: Can devise ½ of the CP.

· At divorce:
· JT: Each spouse takes ½ interest.

· CP: Each spouse takes ½ interest.

· Creditor’s rights:
· JT: Non-debtor spouse’s share is immune from creditors during marriage.  At death of debtor spouse, non-debtor spouse takes all property immune from creditors.

· CP:  Creditors can reach all CP to satisfy debts incurred during marriage.

· Income tax
· proceeds from selling home are considered taxable income and the form of title affects the taxable gain

· sale price (fair market value) – basis (usually purchase price)

· Hypo:

· Home purchased during marriage.  One spouse dies.  Shortly after the death the surviving spouse sells.  The home has appreciated.  Original purchase price $100,000.  Now worth $1 million.

· CP:  Entire property gets stepped up to the fair market value at the time of death.

· Fair market value is $1 million and sells then there is no taxable income.

· JT: Deceased spouse’s interest is stepped up to fair market value at the time of death.  Surviving spouse’s interest the basis remains at the time of purchase.

· Stepped up is $500,000.  Surviving spouse’s is $50,000.  There is $450,000 taxable gain.

· Survivorship community property
· New in CA as of 2001.  CP with a right of survivorship.  Must be created expressly.  Not clear if it can be done in a transmutation agreement.  No clear language if right of survivorship is destroyed with divorce—but likely is.  IRS is currently treating as CP.

Evidentiary Presumptions
general presumption
· property acquired or possessed during marriage is presumed to be CP
· Triggering facts:

· property is acquired or possessed during marriage

· Presumed facts:

· the property is community property

· Reason:

· to maximize the pool of community property

· Rebuttal:

· the party arguing it is not CP has the burden of proving it is SP (through tracing)

· if not rebutted, the presumption holds

· title is not enough to rebut the presumption 

· Case law
· possessed (most widely used): Lynam v. Vorweck
· Married couple has money in a joint account.  Do not know where money came from.  Hubby dies.  Wife removes money pursuant to a writing that says either could remove the money.  Since possessed during marriage the court finds the presumption applies and wife would have to show it was not CP to rebut the presumption.

· acquired: Fidelity & Casualty Company v. Mahoney
· Hubby and wife married two months.  Hubby buys insurance before gets on airplane and designates son as beneficiary.  Plane crashes.  Wife says CP.  Court is driven by outcome and says must show the dollar was acquired during marriage—since cannot do that the presumption does not apply and wife would have to prove dollar was CP.  Under Lyman burden would be on SP proponent to prove not CP.

· Wife cared in the first place because one party cannot give away CP for less than the fair and reasonable value without the written consent of the other spouse.

Married Women’s Special Presumption
· 803(a) - if property acquired by a married woman, the property is presumed to be her SP
· Triggering facts:

· property acquired before 1975

· by a married woman

· by a written instrument—need title in wife’s name

· Presumed fact:

· that the property is the woman’s SP

· Reason:

· before 1975 the husband had the legal authority to control the property, so if he uses his authority to put the wife’s name on the property then this indicates his intent (gift to the wife)

· Rebuttal:

· not rebuttable by tracing

· show that there was no intent to make a gift 

· Holmes v. Holmes
· Title to real estate is in the wife’s name, acquired before 1975 while she was married.  Hubby says it was bought with CP.  Even traced to CP, evidence was not good enough to rebut the presumption it was a gift.

· Louknitsky v. Louknitsky
· Wife used CP funds to buy a house and put it in her name.  Husband was able to rebut since funds were CP and she had control of the transaction because she was the only one in the country.  Since he did not have control, he could not have intended a gift.  General presumption would apply.

· Hypo
· Property acquired before 1975, in writing, in wife’s name.

· Presumed wife’s SP but it was put in her name to shield property from creditors.  This rebuts the presumption.

· 803(b) – if acquired by a married woman and another person, presumption is the married woman takes the part acquired by her as tenant in common, unless a different intention is expressed
· Dunn v. Mullan
· Hubby and wife have land and both die.  They are married, deed says property owned by both parties, before 1975.  Since 803(c) was not added yet, 803(b) applied and the wife had a ½ SP interest in the land.  The general presumption applied to the other ½ interest so it was CP and the hubby and wife each had ½ interest.    Wife has ¾ of property and hubby has ¼.  

· Examples
· to H and W, to H and W as tenants in common

· half her SP, half CP

· to H and W as joint tenants with a right of survivorship

· joint tenancy is expressing a different intent

· no presumption—each has ½ interest as SP and right of survivorship

· to W and X (3d party), to W and X (3d party) as tenants in common

· presumption applies, she has ½ interest SP

· to W and X (3d party) as joint tenants with a right of survivorship

· no presumption because shows a different intent

· W has ½ interest as her SP

· 1972 H and W sold house by H’s mom and both are named on deed.

· presumption is that half W’s SP and nothing to show another intent, he had control so presumption holds

· in the same situation where it was a gift and not a sale the mother’s intent would control and more likely to rebut

· 803(c) – if acquired by husband and wife by an instrument where they are described as husband and wife, presumption is CP unless a different intent expressed
· Examples
· to H and W as husband and wife

· presumption applies and presumed CP unless prove a different intent (tracing not enough)

Common law joint tenancy presumption—Before 1965

· A joint tenancy deed rebuts the presumption of CP.  The character of the property is as described in the document.
· Triggering Facts:

· deed says joint tenancy

· Presumption:

· property is held in joint tenancy, ½ interest each with right of survivorship

· Rationale:

· since joint tenancy is only created with express terms, you must have really wanted on and the law will carry out the intent of the parties

· Rebuttal:

· show a mutual intent to hold the property as CP

· oral, implied, written

· tracing is insufficient to rebut this presumption

· Case law
· Schindler v. Schindler
· Divorce.  SP and CP funds were used to buy the house.  Title says joint tenancy.  Only evidence of intent was that she thought it was CP.  No evidence of mutual intent—presumption holds.

· Bowman v. Bowman
· Divorce.  CP and SP funds were used to by the house.  He called the house “ours.”  The said joint tenancy to avoid probate.  He said no difference between CP and JT.  She said she thought CP because when people are married everything is CP.  This was enough to rebut presumption—understanding that is CP.

· This presumption still applies at death and ½ interest goes to surviving spouse.
· rebuttable with evidence of mutual agreement or understanding otherwise

· oral, written or implied

· Estate of Levine
· Home acquired during marriage and title is joint tenancy.  He dies two years later.  She says JT, son and executors say CP.  Presumption is joint tenancy because it is on the deed.  Burden on executors to prove CP.  Conversation with attorney that he wanted to devise to his children (CP), did not want her to be able to devise her share (JT) and wanted to avoid probate (JT).  Never spoke to wife about wanting CP, and she thought it was JT and that it had to be JT when married.  No mutual agreement—presumption is not rebutted and wife gets full interest. 

· Timing

· if spouse dies before the divorce is final, treat as a death case

· Estate of Blair
· Buy home as joint tenants.  They file for divorce but she dies before the divorce is finalized.  Common law joint title presumption applies and he ends up the sole owner.  Sister would have to show a transmutation agreement.

· if spouse dies after divorce is final but before property issues are settled, treat as divorce case and apply § 2580 (or Lucas)

· Marriage of Hilkie
· H and W getting a divorce, they bifurcate the proceedings.  Court grants the divorce, W dies, the property issues are still left to be decided.  Court says marriage ended it divorce.

Joint tenancy presumption after 1965
· 1965 statutory presumption: a single family residence, held in joint tenancy, for purposes of divorce or separation is presumed to be community property
· this presumption is taken over by the decision in Lucas
· Lucas Joint Title Presumption
· Triggering Facts:

· title in joint and equal form (JT, CP, tenancy in common)

· different from statute that said joint tenancy, also applies to any property held and acquired—not just simple family residence

· for division at divorce—not death
· at death or during marriage the common law joint tenancy presumption still applies

· Presumed Fact:

· presume CP

· Rationale:

· what most married couples intend is CP

· Rebuttal:

· need a mutual understanding or agreement to the contrary (oral, written)

· could be SP-1/2 each

· could be SP of either husband or wife

· could be proportional ownership interest 

· Case law
· Marriage of Lucas
· Divorce.  House purchased and title says joint tenancy.  House purchased with CP mortgage and wife SP made down payment.  Wife SP made improvements on house.  They had a motorhome.  House appreciated.

· Wife’s evidence is that she had a silent intention to buy the house for herself.  JT for probate reasons.  She did not intent to make a gift of her trust money.  Husband says did not intend to make a gift of his community interest.

· Not enough evidence of if there was a mutual understanding or agreement.  If agreement not proved then presumption holds and house is CP.  Agreement proved—characterize house according to the terms of the agreement or if terms not clear then court will use  pro rata apportionment (SP and CP get proportional ownership).

· Gift Presumption:  If it is determined to be CP—her separate property contribution is presumed to be a gift.  From her, she had control of her funds, she looks selfless by giving it to community.  Burden on her to show not a gift.  Must show intent and an agreement that the community would reimburse—and would get dollar for dollar reimbursement.

· Triggering facts:

· divorce, SP used for CP

· Presumed fact:

· gift

· Rationale:

· intent – they had control and were selfless

· Rebuttal:

· mutual understanding otherwise

· and then can get reimbursement

1984 Anti-lucas legislation

· § 4800.1: Property held in joint tenancy is presumed to be community property.  Applies starting 1984.
· Triggering Facts:

· only triggered at divorce

· property acquired during marriage in joint tenancy form

· Presumed Fact:

· property is community property

· Rebuttal:

· Must be in the deed or another written agreement that they did not intend CP, that they meant some form of SP.

· no more oral or implied agreements

· Problem with § 4800.1:

· Too narrow.  The statute said “joint tenancy” and so it only applies with joint tenancy.  Lucas still used for CP and tenancy in common.

· §4800.2: Reverses the Lucas gift presumption for SP contributions
· Triggering Facts:

· separate property contribution to the community

· Presumed Fact:

· separate property contributor has a right to reimbursement to the extent the party traces the separate property source (dollar for dollar)

· Rebuttal:

· written waiver of right to reimbursement 

· primary motivation of the legislation was to protect the wealthier spouse 

Retroactivity
· constitutional issue
· concern with applying anti-Lucas legislation retroactively

· due process violation—cannot take someone’s vested property rights without a really good reason

· Buol Analysis
· Constitutional Question:  Would retroactive application impair a vested property right?

· Compare law in existence at the time the property was acquired with the new law

· Lucas
· presume CP, rebutted by a mutual understanding (agreement said wife’s SP), it is wife’s SP

· § 4800.1

· joint tenancy at divorce so presume CP, and presumption would hold because agreement was not in writing, house is CP and wife loses out

· Retroactive application would impair the wife’s vested property interest.

· If vested interest impaired—due process analysis

· There may be sufficient state interest to allow retroactive application

· sufficiently important state interest

· so important it remedies a rank injustice of a former law

· is the law necessary to serve the state interest

· often most important prong 

· extent of reliance on the former law

· hard to show, rarely determinative

· disruption caused by retroactive application

· In Buol, the state interest was equitable distribution of the property at divorce.  Court said this was an important interest, but retroactive application of § 4800.1 was not necessary to achieve the goal.

· Legislature strikes back
· in 1987 

· § 4800.1 applies to all property held in joint title

· § 4800.2 not really changed

· for  joint title application this means:

· before 1984

· Lucas​ – applies to all titles in joint and equal form

· 1984-1987

· § 4800.1 – applies to joint tenancy

· Lucas – all other titles in joint and equal form (CP, tenancy in common)

· 1987

· § 2580/81 (§ 4800.1) - applies to all forms of joint title

· like with 1984, both are meant to apply retroactively

· Recodification
· § 4800.1   § 2580/81: includes all forms of joint title

· § 4800.2   § 2640: codified without change 

· Generally
· For retroactivity of § 2580

· See if a vested property right is affected

· the issue will often be whether the party was relying on an oral agreement, which was enough to rebut CP under Lucas
· No retroactivity: Marriage of Buol
· Title was joint tenancy.  Wife bought with her SP.  She says they had a valid oral agreement it would be her SP.  Under Lucas she can rebut the presumption it is CP and it will be her SP.  Under § 4800.1 it is not in writing so she cannot rebut and it is CP.  Impairs her interest, determined to violate due process—no retroactivity.

· Retroactivity: Marriage of Hilke
· Divorce.  And then wife dies before property distributed.  Title says joint tenancy.  He wants no retroactivity and Lucas because he can show an oral agreement it was to be JT and not CP.  Court says retroactivity ok.  Applying 4800.1 will not affect a vested property interest.  Wife was alive when divorce final.  That is the date used and under Lucas she would get ½ of JT and under 4800.1 she gets half of CP.  His interest did not vest until she died.

· For retroactivity of § 2640

· Look at the date of acquisition of the property.  Section only applies if property was acquired after 1984.

· Property acquired before 1984—apply general presumption

· Retroactive application will always impair a vested property right—so it is never permitted.

· Marriage of Fabian
· Divorce.  Bought motel while married.  Husband contributes SP.  Under Lucas gift it is CP and each have ½ interest in motel.  Using § 4800.2 the husband is reimbursed dollar for dollar if he traces back to SP.  This impairs the wife’s interest.  No retroactive application.

· Marriage of Heikes
· Retroactivity of 4800.1 ok because property will be CP under both Lucas and 4800.1 because no evidence at all of another agreement.  Court says no retroactive application of 4800.2—presume reimbursement is completely opposite from presume gift.  Always impair interest.

Improvements: Gift Presumptions
· when community funds are used to improve separate property
· if spouse A contributes CP to spouse B’s SP

· presume gift (looks selfless)

· rebut with evidence of a reimbursement agreement

· determine amount of reimbursement by the terms of the agreement

· court will assume agreement is for reimbursement of cost

· Jafeman: contrary intent of lack of gift intent is enough to rebut

· if spouse A contributes CP to spouse A’s own CP

· presume not a gift (looks selfish)

· trace money back to the contribution

· when trace, it will be reimbursement and not ownership

· reimbursement is the greater of: cost to the community or the current value of the improvement

· unless you can show the other spouse consented

· this is different than § 2640 because that applies to separate property being given to the community (at divorce)

Family expense presumption  and comingled funds presumption
· Family expense presumption
· applies to bank accounts held during a marriage that have both CP and SP
· presumptions are used to prove:
· things have been bought with money drawn from the account during marriage and are trying to figure out if CP or SP was used

· the current balance—marriage has ended and need to figure out if it is CP or SP and to what extent

· two presumptions
· available CP presumed to have been used to pay family expenses, SP funds are deemed to have been used to meet family expenses only when CP funds are exhausted

· when SP funds are used to pay family expenses, the SP estate has no right to reimbursement unless the parties have agreed otherwise

· gift presumption 

· See v. See
· Mixed bank accounts.  Court says that burden is on H to keep records of expenses for family expenses, especially since he managed the money.  So once he decided to use SP funds this was a gift to the community.  Method to be used is the exhaustion method—look at the time the item was acquired, have to show at the time of acquisition there were no CP funds.

· Exception:  Can use recapitulation method (aggregate income and expenses—for both SP and CP) when unable to ascertain the balance of income and expenses through no fault of the spouse.  This is the Beam exception.

· note that family expense is defined broadly

· Commingled funds presumption: The general presumption applies to commingled funds.  Burden is on spouse claiming SP to trace to SP.  No preference between direct tracing and exhaustion method, but both are preferred to recapitulation.

· Exhaustion Method: At time of acquisition, look to see if CP funds have been exhausted on family expenses.

· if exhausted, all that was left in the account was SP, so SP must have been used to buy the asset

· high burden on record keeping favors CP, person with the SP has the choice to commingle, and also the burden of record keeping

· if records are not available through no fault of the spouse then can use recapitulation method 

· See v. See
· Direct Tracing Method: Look at time of acquisition, have to show that SP funds were available and that you intended to use the SP funds.

· Marriage of Mix
· Divorce.  Disparate earning power between H and W.  General presumption applies—presumed CP.  W says SP so has to trace.  She had intent for SP but only had general aggregate info for evidence of the money.  She said direct tracing but evidence looked like annual recapitulation.  Court accepted it in this case—but not an accurate depiction of direct tracing.

· Marriage of Frick
· Divorce.  Hubby trying to show SP through direct tracing.  He shows evidence of money going in and money going out of a mixed account.  Court says not good enough—could have been other expenses and deposits in the account (intervening events).

· What do you need to show?

· all of the deposits and withdrawals

· the dates

· also need to show intent

· keep track of what is SP and what is CP

· evidence of the source of the funds

· Recapitulation Exception:

· Method can only be used to determine character of the property when—through no fault of the spouse trying to trace SP, it is not possible to ascertain the balance of income and expenditures at the time the property was acquired.

· Beam shows this exception.

· Aggregate the community deposits and community expenses and compare them.  No CP left—so any asset during marriage must be SP, and balance must be SP.

Apportionment of business profits

How do we apportion a business’s increase in value during marriage?
· Two approaches
· Pereira—when the increase in capital is from the efforts of the community such as the personal skills, activity, ability of the spouse (maximizes CP)

· calculate the value of the SP—initial value of the SP business, what it would have gotten as a passive investment (what it would have earned on average without the person’s labor invested)

· assumes the character of capital is average

· calculate the CP—take the current value of the business, subtract the SP, anything left is the value of the CP

· do not apply family expense presumption

· do not deduct community expenses because they are already deducted

· Van Camp—the increase in capital is primarily due to the character of the capital (maximizes SP)

· calculate the initial CP—attribute a reasonable value to the spouse’s efforts (ie. the salary he would have received)

· caps the CP, only average at best

· subtract the family expenses over the years

· this gives the CP

· calculate SP—take the value of the current value of the business and subtract the CP, the remainder is SP

· Case law
· Beam v. Bank of America
· Divorce.  H’s main job was managing his investments although he didn’t do an especially good job since the amount only went up slightly.

· Under Pereira the expenses of the community exceeded his earnings, so there was no CP.

· Under Van Camp the court said he would have earned $17,000 a year, but total expenses were $357,000.

· No CP under either approach.

· Court used recapitulation because there were no real records.

· Gilmore
· Divorce.  He owned three car dealerships.  It was an economic boom, he worked short hours and took long vacations.  Determined increase was from the character of the capital so applied Van Camp.  

· Reasonable value of his labor—compare with other managers of care dealerships.  It will be very fact specific, depend heavily on the facts.  How well parties do often depends on how well they present evidence.

· Then family expenses subtracted if paid out of value of business.  This will also depend on how well the families document the expenses and where they were paid from.

· Tassi v. Tassi
· Death.  He owned whole sale meat business.  Acquired and possessed during marriage but he paid with SP.  Question of it hubby could give money to his brother.  She has to show it was CP given away.  General presumption would apply—have to trace the business purchase to SP (and the earlier the marriage, the weaker the presumption).  Court used Van Camp saying that not a product of his labor, the meat industry was doing well at the time.  Court determined CP by comparing his position (manager) with other managers in the meat business (but maybe this was not right since he was owner and had more at stake).  

credit acquisitions
Intent of the Lender rule
· to show a separate property loan—must comply with intent of the lender rule

· one view: the lender relied primarily on SP before extending the credit
· Gudelj v. Gudelj
· Divorce.  H had an interest in dry cleaners during marriage.  It was purchased during marriage, presumed CP, H has to trace.  He put down $15,000 in cash and borrowed $10,000.  The cash was his SP.  To show SP investment he has to show the credit was SP-intent of lender rule.  He offers money that he and his mother have in an account as what bank must have relied on.  He has failed as business so bank must be relying on SP.  Court says not good enough.
· in CA it is hard to show lender relied on SP because the main security for the loan is the property, and it has not been characterized as SP or CP yet
· another view: the lender relied solely on SP to make the loan
· Marriage of Grinius
· H took out 2 loans to open a restaurant.  Court looked at 9 factors.  Determined that some of the conditions clearly relied on community interests.  Use the rule that lender must rely solely on SP.  Lender did not, so characterized as CP.
· criticism of the rule

· it puts an almost impossible burden on the person trying to prove SP
· but credit during marriage could result in community liability
· car loan that only one person signs 
· could have property that is characterized as SP but because the loan was acquired during marriage that means the community is liable 
Info about credit acquisitions
· property acquired on credit during marriage is presumed to be CP

· rebut with intent of lender test
· that lender relied on SP
· three situations where proportional accounting is used

· when CP is used to pay for something that was formerly SP, like an SP loan
· when asset acquired with commingled funds during marriage and is either untitled or titled in the purchaser’s name only (does not trigger a title presumption)
· applies to jointly titled property when there is an adequate proof of an agreement to apportion 
Formula
· characterize the contributions toward the purchase price as CP or SP 

· payments to the purchase price and to the principles of the loan
· tax and insurance are not taken into account
· create ratios to calculate each estate’s share of the appreciation

· SP interest
SP contributions (dp, loan, etc.) =     % * appreciation = SP appreciation

            Purchase Price                                                      + SP contribution







       SP interest

· CP interest
· CP contributions (dp, loan, etc.) =      % * appreciation = CP appreciation
Purchase Price                                                         + CP contribution
                                         


         CP interest
· calculate the total value of the CP and SP interest

· of the current fair market value, how much does each have
· see last part of formula above
Inception and termination of the marriage
Inception
· the economic community begins at marriage
· valid marriage

· capacity requirements: 

· age, mentally competent

· formal requirements:

· license, witness to ceremony, must be registered

· officient must be recognized by state as allowed to do ceremony

· common law marriage is not valid in CA

· if have a valid common law marriage from another state then CA will recognize it

Termination
· death

· divorce

· separation
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