I. Introduction, History, and Concepts

a. History

i. Community property only exists in 8 states and Puerto Rico.

ii. 1849 – California Constitution states that all of wife’s property before marriage is her separate property.  All property she acquires during marriage by gift, bequest, devise, or inheritance is also her separate property.

iii. 1891 – Husband cannot make a gift of community property without the consent of the wife.

iv. 1927 – Husband has sole control and management of community property, but the spouse’s interest in the community property is “present, existing, and equal.”

v. 1975 – Husband and wife have equal management and control of community property.  Prior to 1975, the husband had sole control.
b. Definitions

i. Separate property – § 770:  Separate property is property owned by a spouse before marriage.  In addition, property acquired during marriage by gift, bequest, devise, or inheritance is also separate property.

1. Section 770(a)(3) – Rents and/or profits acquired from separate property is also separate property.

ii. Community property – § 760:  Community property is all property, real or personal, acquired by a married person during marriage.
iii. Downer
1. Facts:  Married in 1953.  Separate in 1973.  ER gave husband EE part of a range in 8/1972 before the separation agreement was executed in 12/1973.  Wife wants half the proceeds of the ranch sale.  EE was supposedly the ER’s right hand man.
2. Issue:  whether the proceeds are community property?  Yes.
3. Rationale:
a. Wife’s argument
i. The wife would argue that the ranch was earned as a result of the labors during marriage, and since everything as a result of those labors is community property, the ranch is community property.
b. Husband’s argument
i. The ranch is a gift from the ER.
c. Court says that it wasn’t a gift because the EE and ER had no social relationship.  They had never gotten together outside of work and what not.  This lack of a social relationship shows that the ranch is more compensation than gift.
c. Concepts

i. Co-Ownership/Equal Ownership

1. All property that stems from the labors of either spouse during marriage is considered community property, regardless of title or direct contribution.

ii. Apportionment

1. This is the concept that property can be BOTH separate property and community property.

2. Example:  Husband and wife buy painting during marriage for $10K.  Community earnings were used to pay $6K and wife’s inheritance money was used to pay $4K.

a. The property is 60% community and 40% community.
iii. Tracing

1. This is the concept that you look backwards to the original form of the property to determine its character.

2. Example:  You buy a painting during marriage with your separate property funds.  The painting is separate property because you can trace the funds back to your own separate property.

iv. F.I.T.

1. This is like a pneumonic Goldberg made up.

2. F = Funds

a. Funds are important for tracing and what not.

3. I = Intentions
a. Intentions deal with transmutations and maybe also presumptions.

4. T = Title

a. Title may not play that big of a role in CA because of the presumptions.

d. Equitable Subordination v. Equal Division

i. Equitable Subordination/Common Law

1. During Marriage

a. The ownership of the property follows title.  The property is just treated separately as if the two were unmarried.
b. The earnings of each spouse during marriage belong to each spouse.

2. Divorce

a. In states with this method, the split of the assets does not have to be 50/50.  The judge has discretion to award one spouse more than 50% of the assets.

b. Factors:

3. Death

a. Intestate – no will

i. 1/3 to all of the property goes to the surviving spouse, depending on the existence of any parents or child.

b. Testate

i. 1/3 to all can be willed away, depending on the state

ii. Equal Division – CA
1. During Marriage

a. During marriage, each spouse has equal control and management of the community property.
b. Each spouse’s interest is “present, existing, and equal.”

c. A spouse cannot make a gift of community property without the consent of the other spouse.

2. Divorce

a. In California, there is mandatory equal division at divorce.  This is a mandatory 50/50 split of the community assets.  Consequently, there is massive litigation over what is “community.”

b. Unlike equitable subordination, the judge DOES NOT have discretion to deviate from the mandatory 50/50 split.

i. The judge, however, does not have to split each specific community asset 50/50.

ii. For example, all the furniture and one car could be given to the wife and the other two cars could be given to the husband.

iii. So long as the total amount of community assets is split 50/50, that will be ok.
3. Death

a. Intestate

i. All of the community property goes to the surviving spouse.

ii. As for separate property, 1/3 – all of it goes to the spouse, depending on the existence of children or parents.

b. Testate

i. One half of the community property goes to the surviving spouse.  The decedent could will that one half away though.

ii. The decedent can will away all his separate property.

II. Transmutation

a. What is transmutation?

i. Definiton:  Transmutation is when the character of property is transformed from one type to another type.

ii. There are essentially three types of transmutation:

1. (1) community property to separate property

2. (2) separate property to community property

3. (3) one spouse’s separate property to the other spouse’s separate property

b. Pre-1985 Transmutation (Before January 1, 1985)

i. Rule:  Prior to 1985, a transmutation depended on the intention of the spouse whose interest in the property was adversely affected.  A transmutation could occur through an oral, implied, or written agreement.
ii. Raphael
1. Facts:  Husband acquired property through inheritance during marriage.  Tax returns as evidence.  He told her that everything was 50/50 and what not.  The returns after 1940 showed that she reported half the total earnings of both of them.

2. Rationale:  Court held that this was community property.  Court just looked at the intent of the parties, and the tax returns were evidence.  Once that oral agreement is made, it’s transmuted.

3. Why is the property separate?
a. He acquired it as an inheritance during marriage.
iii. Jafeman
1. Facts:  When husband and wife married, he already owned house that is subject of dispute.  Husband always referred to residence as “our home.”  Title was never put in both parties’ names.

2. Rationale:  Court held that it was separate property.  It doesn’t matter that wife possessed the property or that community property funds were used to improve it.  The intent is the key, and the court says such an intent to transmute didn’t exist.
3. Why is the property separate?

a. He owned it before marriage.

c. Post 1984 Transmutation (January 1, 1985 and after)

i. Family Code § 852
1. Rule - § 852:  In order for a transmutation to occur, there must be a writing with an “express declaration” that is joined in, consented to, or accepted by the spouse whose interest in the property is adversely affected.
a. This rule does not apply to transmutations before 1985.

b. This is a clear case of NON RETROACTIVITY.

2. Elements:

a. (1) a writing;

b. (2) containing an express declaration; and

c. (3) consented to, joined in, or accepted by the spouse whose property interest is adversely affected.

3. Legislative intent

a. The law revision comments no doubt state that the purpose of this legislation is to eliminate the easy transmutations that were allowed prior to 1985.  They recognize that transmutations might not occur now despite the parties’ intent.
4. Gift Exception – § 852(c)

a. This section does not apply to a gift between the spouses if:

i. (1) the items are clothing, wearing apparel, jewelry, or other tangible articles of a personal nature;

ii. (2) the items are used solely or principally by the spouse to whom the gift is made; and

iii. (3) the value is not substantial considering the circumstances of the marriage.

b. Example:  Guy is rich and buys a car with community property.  He gives it to wife to use mainly.  It is pink and has her initials on the license plate.

i. The presumption is community property.  Then it’s transmuted to separate property under this gift exception.

ii. Other key points:
1. Section 850 – no consideration is required for a transmutation
2. Sectoin 853 – statement in a will is not admissible as evience in a proceeding before the person’s death.

a. Why?  One could obviously change his mind.
iii. What is an “express declaration” – MacDonald
1. Facts:  Husband had a pension plan where wife had a community property interest.  The funds were put in IRA accounts where the beneficiary was a trust.  She signed some IRA consent agreements where she consented to the trust being the beneficiary, because that was needed if spouse wasn’t the beneficiary.

2. Issue:  whether the wife signing the consent forms on the IRA account was an express declaration to transmute her community property interest to a separate property interest..  Court held no
3. Rule:  An express declaration is express language whereby the spouse states that the character or ownership of the property is being changed.

4. Rationale:  There simply was no express language in the forms stating that the community property interest was being changed to separate property.

a. The court says that use of the words “community property,” “separate property,” or “transmutation” may be sufficient for an express declaration, but it is not necessary.

III. Presumptions

a. General Presumption
i. General presumption:  Property acquired or possessed during marriage is presumed to be community property.

ii. How to rebut?

1. (1) trace back to a separate property source

2. (2) there is an agreement, oral, written, or implied, to show that the parties intended otherwise.

b. Title Presumptions

i. (1) Married Woman’s Special Presumption

1. Rule:  If a married woman acquires real OR personal property through a written instrument BEFORE 1/1/1975, then that property is presumed to be the married woman’s SEPARATE PROPERTY.

2. How to rebut?

a. This presumption can be rebutted by showing that the husband did not intend to give the property as a gift.

b. Tracing back to show that the purchase was with community property funds will not work, in and of itself, because prior to 1975, the husband had exclusive control and mgmt of community property in CA.

ii. (2) Untitled Property

1. Rule:  If property is UNTITLED, then the general community property presumption applies.

a. The same rebuttal applies as well, tracing or agreement.

2. Example:  This probably would apply to basic stuff like furniture, paintings, etc.

iii. (3) Property Titled in Only One Name

1. Rule:  If property is taken in only one spouse’s name, then the general community property presumption applies.

a. The same rebuttal applies as well, tracing or agreement.

2. Example:  This would be like taking title to a car or home in only one spouse’s name.

iv. (4) Property Taken as Joint Tenancy
1. Pre-1965

a. Rule:  All property acquired during marriage is presumed to be community property.  However, if the property acquired during marriage is taken in joint tenancy, then the property is PRESUMED TO BE JOINT TENANCY.

b. Rebuttal
i. In order to rebut the presumption that the property is joint tenancy, tracing back to a community property source in and of itself is insufficient.  The parties must have had an agreement intending to the contrary.  One party’s hidden intentions, i.e. Schindler, is insufficient.
ii. Schindler
1. ddd
c. Bowman
i. ddd
2. 1965 – Civil Code § 5110

a. Presumption:  All SINGLE FAMILY RESIDENCES acquired during marriage as JOINT TENANTS is PRESUMED TO BE COMMUNITY PROPERTY.

i. This is a clear disapproval of Schindler, but it’s VERY limited.
ii. It’s limited to single family residences taken in joint tenancy

3. IF THE PROPERTY WAS ACQUIRED AS JOINT TENANTS BEFORE 1984, APPLY Lucas (1980)
a. Rule:  If a single family residence is acquired during marriage as joint tenants, then the property is presumed to be community property.
i. Rebuttal

1. This can be rebutted with an oral, implied, or written agreement.

b. Reimbursement

i. Rule:  If a spouse makes a separate property contribution to the property, then that contribution is presumed to be a gift, unless there is an oral, implied, or written agreement to the contrary.
4. IF THE PROPERTY WAS ACQUIRED AS JOINT TENANTS ON 1/1/1984 OR LATER, APPLY 4800.1 AND 4800.2
5. 1/1/1984 – §§ 4800.1 and 4800.2

a. Section 4800.1
i. All property acquired during marriage, unimproved parcels, etc., as joint tenants is presumed to be community property.

ii. Rebuttal

1. Rule:  The community property presumption can be rebutted ONLY with:  (1) a written agreement; or (2) a clear statement in the deed.
iii. Retroactive Application

1. Under Heikes, 4800.1 applies retroactively, unless its application would impair a vested property right.

2. The court in Heikes suggests that the rebuttal portion of 4800.1 does not apply retroactively, because one would have no idea that one needs to comply with the new rule.

b. Section 4800.2

i. Rule:  If a spouse makes a separate property contribution to the purchase of the property, that spouse HAS A RIGHT to reimbursement, unless that spouse has entered into an agreement waiving such right.
1. Any appreciation in the property belongs to the community.

ii. Retroactive Application

1. Under Heikes, 4800.2 does not apply retroactively at all.  That is a blanket rule.  4800.2 only applies to acquisitions of property on 1/1/1984 and later.

2. Thus, if the property was acquired before 1/1/1984, Lucas controls.
v. (5) Property Taken As Community Property

1. Why is this section here?

a. When the legislature enacted § 4800.1 originally in 1984, only JOINT TENANCY was mentioned.

b. The question became, what happened if you took property in other joint title forms, like community property?

c. The legislature, effective 1/1/1987, amended 4800.1 and 4800.2 to apply to all forms of joint title:  joint tenancy, tenancy in common, community property, and tenancy by the entirety.

2. 1/1/1987 – amended §§ 4800.1 and 4800.2

a. Section 4800.1
i. Rule:  All property acquired during marriage in ANY joint title form, including community property, is presumed to be community property.

ii. Rebuttal

1. In order to rebut the presumption, there must be:  (1) a written agreement; or (2) a clear statement in the deed.

b. Section 4800.2
i. Rule:  A spouse who makes separate property contributions to the purchase of the property has a right to reimbursement of that contribution, absent any agreement waiving such right.

1. The community receives any appreciation.

3. IF PROPERTY IS TAKEN AS COMMUNITY PROPERTY BEFORE 1984 APPLY 4800.1 FOR PRESUMPTION AND Lucas FOR REIMBURSEMENT
a. Presumption:  If property is acquired during marriage before 1/1/1984 and is taken as community property, then the property is presumed to be community property.

i. Goldberg suggests that this presumption comes from 4800.1 and that the presumption there applies retroactively.

b. Rebuttal:  The presumption can be rebutted through an oral, implied, or written agreement.

c. Reimbursement:  If a spouse makes a separate property contribution to the purcase of the property, that contribution is presumed to be a gift unless there is an agreement to the contrary.
4. PROPERTY ACQUIRED DURING MARRIAGE AS COMMUNITY PROPERTY BETWEEN 1/1/1984 AND 12/31/1986
a. Presumption:  If property is acquired during marriage before 1/1/1984 and is taken as community property, then the property is presumed to be community property.

b. Rebuttal:  The presumption can be rebutted through an oral, implied, or written agreement.

c. Reimbursement:  Here, if a spouse makes a separate property contribution to the purcase of the property, that spouse has a RIGHT to reimbursement under 4800.2 unless the spouse has waived that right.  Any appreciation in the property goes to the community.

d. Example:

i. If a couple takes property as community property in 1986, the 1984 4800.1 doesn’t apply because that statute only applied to joint tenancy.

ii. Question:  does 4800.2 apply???

1. Heikes only said that 4800.2 doesn’t apply to acquisitions before 1/1/1984.

2. So, yes, 4800.2 would still apply in this situation.

5. IF PROPERTY IS TAKEN AS COMMUNITY PROPERTY ON 1/1/1987 OR LATER, APPLY 4800.1 AND 4800.2

a. This is simple.  4800.1 and 4800.2 are the law.  They control.
vi. REMEMBER:  YOU HAVE TO REMEMBER THAT THESE RULES AND PRESUMPTIONS ARE FOR DIVORCE.  DEATH, AS WE WILL SEE, HAS DIFFERENT RULES.  DO NOT GET CONFUSED!  See below for DEATH.
vii. Separate Property Reimbursement under § 2640

1. This is the old 4800.2, and was amended to add a sub(c) effective 1/1/2005.

2. It provides that a spouse who makes separate property contributions to the separate estate of the other spouse during marriage is entitled to reimbursement.

a. No interest, as the community gets that.

b. How is this rebutted?

i. Transmutation in writing (no mention of “express declaration though); or

ii. Written waiver of right to reimbursement 

c. Joint Title Presumptions at Death

i. General Rule 

1. Rule:  The general rule is that, at death, the property is titled as stated in the deed, unless that presumption is rebutted.
2. How is the presumption rebutted?
a. The presumption is rebutted if there is a transmutation.

b. Accordingly, the key is determining WHEN a possible transmutation may have occurred.

c. If a transmutation occurred BEFORE 1/1/1985
i. then there can be a transmutation through an oral, implied, or written agreement, or can be inferred from the conduct of the parties.

ii. Look at the INTENTS of the parties

d. If a transmutation occurred AS OF 1/1/1985 OR LATER
i. then there can only be a transmutation if there is an express declaration in writing and the spouse whose property interest is adversely affected signs it, consents it, or accepts it.

ii. Express declaration:  Remember from MacDonald that this requires express language that the character of the property is being altered.
3. Levine
a. Facts:  Married in 1974.  Purchased home as joint tenants in 1975.  Husband died in 1977.  They never discussed about the home and how he wanted to give ½ to his children.
b. Issue:  whether the property was joint tenancy?  Court held yes.

c. Rule:  Court applied the general rule above.
4. Blair
a. Facts:  Married in 1963.  Bought home in 1972 as joint tenants.  Separate in 1985.  She filed petition for divorce.  She died before there was a divorce.

b. Issue:  what is the characterization of the property?  Court had to remand to see when a transmutation may have occurred.
c. Rule:  When there is a petition for divorce, but the court has not granted the divorce yet, and a spouse subsequently dies, the joint title presumption at death applies.
d. Rationale:  This case is more like a death case because the death ended the marriage.  The divorce didn’t end the marriage.

ii. Bifurcated Proceedings

1. What is a bifurcated proceeding?

a. A bifurcated proceeding is where the court actually divorces a married couple but reserves jurisdiction later to divide the property.
2. Heikes
a. Facts:  Married in 1955.  Bought home as joint tenants in 1969.  Filed petition to dissolve in 1989.  Court separated the couple but reserved jurisdiction to divide property issues.  Wife died before property issues were settled.

b. Issue:  what is the characterization of the home.  Court held that it was community property.
c. Rule:  In a bifurcated proceeding, and a spouse dies after the divorce but before the division of assets, the joint title presumptions at divorce apply, and NOT the joint title presumptions at death.

d. Rationale:  Unlike Blair, this is more like a divorce case because the court has already finalized the divorce.  They were divorced when the spouse died.

3. Probate Code § 5601
a. If there’s a joint tenancy at death, then the joint tenancy is automatically severed and becomes essentially tenancy in common.

d. Community Property With Right of Survivorship – Cal. Civ. Code § 682.1
i. The “transfer document” must state that the property is “community property with right of survivorship.”
ii. At divorce:  Property is community property

iii. At death:  Property is joint tenancy

iv. The statute provides that either party my destroy the right of survivorship just like a regular joint tenancy.

v. Key question:  How is the presumption rebutted?
1. This statute didn’t go into effect until 7/1/2002.  Therefore, at divorce, 4800.1 applies.  The presumption is that the property is COMMUNITY PROPERTY because this is a form of joint title.
2. As a result, in order to rebut the presumption, you need:
a. (1) a clear statement in the deed; or
b. (2) a signed writing.
3. As for reimbursement, under 4800.2:
a. (1) The spouse has a right to reimbursement to the extent he/she can trace;
b. (2) the community receives any appreciation; and
c. (3) this right exists so long as there is no agreement waiving that right.
e. Family Expense Presumption and Commingling 

i. What’s the difference between “expense” and “acquisition”?

1. For example, we know that buying food is a family expense, but you also “acquire” food and what not.

2. An expense is something that doesn’t get sold later for appreciation.  It’s something that’s used it.  You don’t have on to it or sell it later.
3. Example:  buying stock is an acquisition, buying a home is in acquisition.  Buying food, or paying rent is an expense.

ii. Two Main Presumptions:

1. (1) The payment of family expenses is presumed to come from community funds to the extent that they are available.  They are presumed to come from separate funds only if there are no community funds.

2. (2) There is no reimbursement for payment of separate funds to family expenses, unless there is an agreement otherwise.

3. What’s the rationale for this presumption? – See
a. At this time, the husband had exclusive control and management of the community property.

b. The husband has a duty to support the wife and family with any kind of funds.

iii. Commingling

1. Definition:  Commingling is when one spouse mixes community property funds with separate property funds in the same account.  One should not do this.

iv. How does one determine what a piece of property is if commingled funds were used in the purchase?

1. What is this really?

a. Pretend that a TV was bought from a commingled account.  The question is how do you characterize that TV at divorce?  Community or separate?
2. There are two main methods:

a. (1) See Exhaustion Method; and

b. (2) Mix Direct Tracing Method

v. (1) See Exhaustion Method

1. Rule:  Before property is characterized as separate property when purchased with commingled funds, all community funds must have been exhausted at the date of acquisition of the property.  The spouse has the burden of keeping adequate records if the purchase was made with commingled funds.
2. KEY:  LOOK at WHEN a certain piece of property was acquired.

3. See
a. Facts:  He basically commingled separate and community funds in his accounts.  This is where the court adopted the exhaustion method above and rejected the recapitulation method below.  Court concludes husband hasn’t met his burden.
b. Rationale:  There are no records of how much community funds were spent and how much separate funds were left.

4. Recapitulation Method

a. This is what the husband argued for in See.
b. How is this different from the exhaustion method?

i. (1) you WOULDN’T look at the TIME THE PROPERTY WAS ACQUIRED.

ii. (2) you would have to add up ALL family expenses throughout the ENTIRE marriage.  Then you apply all community funds.  Everything leftover is presumed to be separate.

vi. (2) Mix Direct Tracing Method

1. Direct tracing is much more strict, and this requires proof that a piece of property is truly from a separate property source.

2. Elements:

a. (1) at the time of withdrawal from the commingled account, there must still be separate property funds;

b. (2) the withdrawer must have the intent to withdraw separate funds only and use them for separate property expenditures;

c. (3) one must show that the funds were actually used for something

3. How do you prove the direct tracing?

a. Mix – here, wife kept records, but court said that wasn’t enough.

i. However, the records + her testimony sufficed.
b. Murphy – here, the court allowed direct tracing to be used even in death cases.

i. However, it would be nearly impossible, as shown by this case.  Here, the spouse was already deceased and the didn’t have any records.

ii. This case seemed to add the element 3 above, that the funds had to bse used for something.
c. Frick – here, the guy showed availability, intent to use separate property funds, testified but he still lost.

i. The key is that he did not show what out of the account.  He didn’t have enough detail about his expenditures, like how much was left, when used, etc.
vii. Note 2, p. 216 – example to show how to use the basic family expense presumption.
1. 1/1/, H and W open a checking account.  On 2/1, W desposits a pay check of $2000.  She also deposits a $500 dividend from stock she owned before marriage.  On 2/5, she writes a rent check for 1000 and a withdraws 500 for food, etc.  On 2/15, she writes a check for 900 for H’s medical expenses.  On 3/1/, she deposits a paycheck of 2000.
2. 1/1 – the paycheck is community property, because it’s from earnings during marriage.  The dividend is separate property because it’s from stock owned before marriage.

3. 2/5 – you have to deduct the rent and the food from community property based on the presumption.

a. Therefore, 2000 – 1500 = 500 community at this point and 500 separate.

4. 2/15 – this 900 is an expense, thus it’s presumed to come out of community funds first.  There’s only 500, so that’s all gone, and the rest of the 400 comes from separate.  Thus, 0 community and 100 separate.

5. 3/1 – this is community, so 2000 community and 100 separate.

viii. Note 1, p. 219 – difference between the exhaustion and recapitulation methods

1. Facts:  1/02 – 50K community income.  6/02 – 20K expense.  8/02 – 20K stock purchase.  10/02 – 10K community income.  11/02 – 30K separate income.  12/02 – 50K expense.  1/03 – 10K income.
2. Exhaustion Method
a. Classification of stock in 8/02

i. Remember, look at the funds AT THE TIME OF ACQUISITION.

ii. In 8/02, they only had 50K community.  The 20K expense in 6/02 had to come from this, so 30K left.  Therefore, the 20K stock is COMMUNITY.

b. Cash remaining in 2/03 at divorce

i. After the stock buy, there’s only 10K community.  Add another 10K = 20K community.  30K separate.  50K expenses, so that wipes everything out.  0 left in both accounts.
ii. The 10K added in 1/03 is community.

3. Recapitulation Method
a. You add up all the family expenses and all the community funds.

b. Total community funds = 50 + 10 + 10 = 70.  Expenses = 20 + 50 = 70.

c. 70 – 70 = 0.  No community funds left.  Stock is thus, separate, as is the 10K remaining after the stock buy.
4. So, you see how the two methods truly result in different outcomes.

f. Joint Back Accounts at Divorce – Note 5, p. 224

i. How would a bank account titled in joint tenancy be characterized at divorce if they have no agreement?
1. If 4800.1 and 4800.2 were used?

a. Under 4800.1, the property would be presumed community property.  One would have to rebut through a written agreement or a clear statement in the title.

b. A spouse would get reimbursed for separate property contributions (unless there’s an agreed upon waiver), but the community receives interest in the bank account.

2. Even so, Probate Code § 5305 is the rule that applies.

a. Under Probate Code § 5305, the presumption is that account is community property.

b. How to rebut?

i. Notwithstanding 4800.1 and 4800.2, one can rebut the presumption through tracing to separate property funds.

ii. If the spouse could rebut, the spouse will get a portion of the interest based on pro rata.

ii. What if there is the death of a spouse?

1. In a joint account, the remainder goes to the survivor, whether or not the account is described as joint tenancy or an account with right of survivorship.

2. However, if it was titled in community property, it would be split 50/50.

3. The presumptions at death would control.

iii. Example:  H and W open an account in 2002 with 25K community and 75K of W’s separate property.  Title is joint tenancy.  Filed for dissolution.  No agreements.

1. Under 4800.1 and 4800.2

a. Presumed community property under 4800.1  No agreements here to rebut.

b. Under 4800.2, W gets 75K reimbursement.  Community gets 25K.

c. End result:  W = 75 + 12.5 = 87.5; H = 12.5

d. If interest made the account worth 175K, W still gets reimbursed 75K.

i. The 100K remaining is community.

ii. Therefore, W gets 125K; H gets 50K.

2. Under Probate Code § 5305

a. The property is presumed community property.

b. W could trace back the 75K and say that 75K of the 100K total is separate property, which is 75%.  If the account is just worth 100K, the result is the same.

c. If the account is worth 175K, then W gets 75% of that as separate, which is 131,250.

i. The community gets 43,750, which gets split in half = 21,875.

ii. H = 21,875; W = 153,125

3. What if W died?

a. Then, under § 5305, there’s a right of survivorship because it’s a joint account and H gets it all.

b. If the account was titled in community property, then it’s split 50/50

Acquired as JOINT TENANTS during marriage:

	Date of Acquisition
	Presumption
	Rebuttal
	Reimbursement

	Before 1/1/1984
	Community property
	Written, oral, or implied agreement
	NONE, unless there is an oral, implied, or written agreement.

-Lucas presumes a gift to the community

	1/1/1984 – 12/31/1986
	Community property
	4800.1 – Clear statement in deed or written agreement
	YES, 4800.2, unless there is an agreed waiver.  Community gets appreciation.

	1/1/1987 and later
	Community property
	Clear statement in deed or written agreement
	YES, 4800.2, unless there is an agreed waiver.  Community gets appreciation.


Acquired as COMMUNITY PROPERTY during marriage:
	Date of Acquisition
	Presumption
	Rebuttal
	Reimbursement

	Before 1/1/1984
	Community property
	Written, oral, or implied agreement
	NONE, unless there is an oral, implied, or written agreement.
-Lucas presumes a gift to the community

	1/1/1984 – 12/31/1986
	Community property
	Written, oral, or implied agreement
	YES, 4800.2, unless there is an agreed waiver.  Community gets appreciation.

	1/1/1987 and later
	Community property
	Clear statement in deed or written agreement
	YES, 4800.2, unless there is an agreed waiver.  Community gets appreciation.


COMMUNITY PROPERTY WITH RIGHT OF SURVIVORSHIP – only existed starting in 2002
1. At divorce:  property is community property

a. Rebuttal = 4800.1, clear statement in deed or written agreement

b. Reimbursement = 4800.2, right to reimbursement

2. At death:  property is joint tenancy with right of survivorship

IV. Intangible Property and Goodwill

a. Educational Degrees

i. Educational degrees are NOT property.  Therefore, they are not community property.  The question becomes whether one spouse, who makes sacrifices and helps another spouse through school, gets reimbursed for contributions?

ii. Family Code § 2641

1. This is retroactive.

2. There are three basic elements, sub(a) and (b)(1):

a. (1) community property contributions;

b. (2) to the training or education of a party or repayment of a loan incurred for education or training; and

c. (3) that substantially enhance a spouse’s earning capacity

i. The court is going to look at:  (a) the spouse’s subjective intent for pursuing the educational degree; and (b) whether the education ACTUALLY enhanced the earning capacity.

d. The COMMUNITY is reimbursed WITH INTEREST.  So whatever the amount of reimbursement is, the spouse will get half.
3. Loans – § 2641(b)(2)

a. If a loan is incurred for education, at divorce, the spouse who took it out for education takes on that debt.  It doesn’t get assigned to the community.

4. The reimbursement may be reduced or modified though – § 2641(c)

a. Sub (c)(1) mentions that if the community has substantially benefited from the education training, then there is going to be a reduction.

b. In addition, if the community contributions were made less than 10 years before the divorce proceeding, there is a PRESUMPTION that the community HAS NOT substantially benefited.

c. On the flip side, if the community contributions were made more than 10 years before the proceedings, there is a PRESUMPTION that the community HAS substantially benefited.

iii. (3) Substantially enhance earning capacity – Graham
1. Facts:  Husband was a cop already.  He went to law school to get an education he missed out on.  He said he wasn’t going to take the bar.  He had a 2.2 GPA at Cal. Western State.  Court held that there could be no reimbursement for the wife.

2. Rationale:  Court really said it was just all speculation as to whether he would earn more money.  There’s no guarantee with a law degree.

iv. ANALYSIS:
1. (1) you have to identify all possible sources of community income that could be used for contributions to education training or repayment of loans

a. With the loans, if there’s no repayment, then that won’t count as a community contribution.  Repayment of loan with community contribution will count.

b. Doesn’t matter when loan was incurred for repayment.  Even if loan was incurred before marriage, repayment with community contributions means there is reimbursement.
2. (2) you have to make sure that the party getting the education has actually substantially enhanced his earning capacity.

a. This requires the actual enhancement and the subjective intent to be enhanced.

3. (3) look for possible reductions based on the presumptions in sub (c)(1).

a. Contributions made less than 10 years ago = community has not substantially benefited from education.

b. Contributions made more than 10 years ago = community has substantially benefited from education.
4. TAKE AWAY POINTER:  Professional degrees, like law and medical degrees, DO NOT substantially enhance one’s earning capacity as a MATTER OF LAW.

b. Goodwill

i. What is goodwill?

1. There are many definitions as to what goodwill is.  One definition is that goodwill is the continued expectation of public patronage.  It’s basically the notion that people will keep coming back.l  Another is that goodwill is the value of the business over the book value.

2. The problem with goodwill is that if you sell the professional practice or business, that does not mean the buyer is going to keep getting the same business.

ii. Professional Goodwill – this IS community property

1. This is basically a law firm, a dentist office, a medical practice, etc.

2. Lukens
a. Facts:  Washington case.  Doctor had a medical practice.  Couple divorced.  Court said the goodwill is community property.

b. Rationale:  Court doesn’t care that it’s not marketable, that it can’t be sold, that it’s personal, and difficult to value.  Even so, the court still says it has value.  Court says that if he moved somewhere else, he couldn’t expect the same business.  Additionally, after divorce, he can expect the same business if he stays in the area.

iii. Celebrity Goodwill – this IS NOT community property

1. McTiernan
a. Facts:  Movie director and wife divorced.  Question was whether there was goodwill in his movie director business.  Court says yes.

b. Rationale:  Court cites the business and professions code where it says that goodwill is property and transferable and that there has to be a business.

i. Court explains that a business must consist of an enterprise with assets OTHER THAN a natural person.
ii. Court says his goodwill can’t be transferred, but a lawyer or doctor can.
2. What is the distinction between professional and celebrity goodwill?

a. I don’t see it, and neither does Goldberg.

b. Just like how no one else can be McTiernan, no one else can be a particular doctor or lawyer.  The firm and med. practice have assets.  McTiernan must use stuff for directing.

c. Is the distinction that he doesn’t have his own company/corporation???  Maybe.

c. Business Profits

i. What is the situation in which this arises?

1. This is the situation where one spouse owns a separate property business before marriage.  Then, during the marriage, the property grows in value.

2. Argument for Separate Property

a. We know that the basic rule is that the rents, issues, and profits from separate property is separate property, so the argument is that the profits should be all separate property.

3. Argument for Community Property

a. We also know that the earnings from labor during marriage is community property.

4. So, how does CA deal with this?

a. CA has apportions the profits, and there are TWO methods.

ii. (1) Pereira Method

1. Step 1:  Under this method, you take the value of the separate property business at marriage, and then multiple it by a simple interest rate for the length of the marriage.

a. In CA, the legal interest rate is 10%.

b. THIS VALUE WILL BE THE SEPARATE PROPERTY.

2. Step 2:  Determine the value of the business at the end of marriage.

3. Step 3:  Subtract the value of the business based on normal investment growth from the value of the business at the end of marriage, as determined in Step 2.

a. THIS VALUE WILL BE THE COMMUNITY PROPERTY AND WILL BE SPLIT 50/50 AT DIVORCE.

4.  When is this method used?
a. While the court has discretion to use a method that will reap substantial justice, if it appears that the main reason the business grew was the LABOR of the spouse, use this one.  This method favors community property.
b. Factors that favor Pereira:

i. (1) spouse spends as lot of time in business

ii. (2) if other similar business aren’t growing

iii. (2) Van Camp Method

1. Step 1:  Assign a value for the spouse’s services.  This basically means give him fair yearly salary and multiply it by the time he was working.

2. Step 2:  Deduct family expenses from the community income in Step 1.

a. THIS VALUE WILL BE THE COMMUNITY PROPERTY AND WILL BE SPLIT 50/50 AT DIVORCE.

3. Step 3:  Determine the value of the business at the end of marriage.

4. Step 4:  Subtract the value of the spouse’s services after deducting family expenses (Step 2) from the value of the business at the end of marriage (Step 3).

a. THIS VALUE WILL BE THE SEPARATE PROPERTY.

5. When is this method used?

a. If it appears that the main reason the business grew was simply due to interest and natural growth, use this method.  This method favors separate property.
b. Factors that favor Van Camp:
i. (1) growth in other similar businesses
ii. (2) business can operate by itself
iii. (3) massive inflation
iv. (4) unusual ECONOMIC CONDITIONS, like a boom due to a war
iv. Beam
1. Facts:  H had 1.6M separate property.  At end of 29 year marriage, value was 1.85M.  Family expenses were $24K/year.  All expenses were made paid out of his separate funds.  There was no community property here.

2. Rationale:

a. Under Pereira, which the court used, the natural growth would make it worth 4.2M.  Clearly, they wasted a lot of money, since it was only 1.85M.  Wife said it wouldn’t even be worth 4M, so everything is separate.

b. Under Van Camp, wife said services = 17K/year for 29 years = 357K and that she should get ½.  However, after deducting family expenses of 24K/year, no community income left.
3. NOTICE:  The court used Pereira even though growth was mainly due to natural interest.  Even so, as the court says, under either method, there’s no community property.

v. Economic Conditions Causing Growth – Van Camp used
1. Gilmore
a. Facts:  H’s separate business went from 182K to 786K.

b. Held:  Court used Van Camp.  Why?

i. Husband didn’t work very hard.  He was taking vacations.

ii. There was a boom in the automobile business.
2. Tassi
a. Facts:  H had a separate business where he worked full time.

b. Held:  Court said Van Camp is appropriate.  Why?

i. Most of the growth was due to the boom in the meat business after the wars.

ii. Most of the customers were already his customers.

vi. Example, Note 4, p. 243:

1. Facts:  Married in 1963.  Divorced in 2003.  Interest is 8% simple interest.  Value at marriage is 10K.  Value at divorce is 300K.  Avg. annual salary is 15K/year.  Avg family expenses are 10K/yr.

a. Pereira
i. Interest = 10,000 x .08 x 40 = 32,000.

ii. Separate property thus = 32K + original 10K = 42K.

iii. Community = 300K – 42K = 258K.
b. Van Camp
i. Value of services = 15,000 x 40 = 600,000.

ii. Family expenses = 10,000 x 40 = 400,000.

iii. Community thus = 600K – 400K = 200K.

iv. Separate = 300K – 200K = 100K.

c. Which should apply?

i. There was a big growth from 10K to 300K here but it seems that 40 years is a long time so you have to believe that inflation caused this and natural growth.

ii. Thus, Van Camp applies because that gives the spouse more separate property.

2. Variation:  Same facts as above, except value is now 10M at divorce.

a. Pereira
i. We know the separate is 42K from above.

ii. Community = 10,000,000 – 42,000 = 9,958,000.

b. Van Camp
i. We know that community = 200K.

ii. Separate = 10,000,000 – 200,000 = 9,800,000

c. Which should apply?

i. The growth here is enormous, so the court will use Pereira.  Notice how the two methods differ so greatly.

ii. Pereira gives so much more community property, while Van Camp truly favors the separate property.

V. Premarital Agreements

a. General Principles

i. (1) In general, a husband and wife are free to enter into premarital agreements, and they are void against public policy only if the agreement facilitates, promotes, encourages, etc. divorce.
1. Generally, contracting as to the characterization of property rights will be ok, i.e. all earnings during marriage are separate property.
ii. (2) When looking at the terms of the agreement, the terms must be examined objectively.

1. If the terms are examined subjectively, then there is the fear that spouses may make up intentions after the fact.

2. A husband or wife might claim that their intentions are not contained in the words.

iii. The fact that premarital agreements can’t violate public policy favors the economic superior spouse.

iv. Dawley
1. Facts:  H and W agreed that all property they each earned during marriage would be separate property.  Court holds this ok.

2. Rationale:  Court says this is just contracting about the CHARACTER of the property and that’s no problem.
v. Noghrey
1. Facts:  H agreed to give W house AND 500K or ½ assets, whichever is greater, at divorce.  Court holds this as a violation of public policy.

2. Rationale:  How does this encourage divorce?  W would get a large economic advantage.  Court noted that W’s familiy was fairly poor.

3. Tip:  If H really wanted to give her the property, he could’ve made a separate property gift.

b. California Premarital Agreement Act – effective 1/1/1986

i. Section 1611

1. The agreement must be:  (1) a writing; and (2) signed by both parties.  However, consideration is unnecessary.

ii. Section 1615 – Enforcement of the agreements

1. Who has the burden of proof?

a. The party AGAINST WHOM enforcement is sought.

b. This means that the person trying to avoid enforcement has the burden.

c. In Dawley, W tried to avoid enforcement.  In Noghrey, H tried to avoid enforcement.

2. The person has to prove (1) OR (2).

a. (a)(1) the party did not execute the agreement voluntarily; OR

b. (a)(2) the agreement is unconscionable at the time of execution; AND

i. (i) the party did not have fair and reasonable disclosure of property or financial obligations of other party; AND

ii. (ii) did not voluntariliy and expressly waive, in writing, any right to disclosure; AND

iii. (iii) did not have, or could not reasonably have had, adequate knowledge of property or financial obligations of other party.

3. Goldberg says most of the action is on voluntary and that unconscionable provision is kind of useless.  For example, under (a)(2), there could be disclosure and the term could still be unconscionable.  The term would still be enforced.

c. Legislature amended the CPAA in 2001 – effective 1/1/2002
i. Spousal Support Waivers
1. Pendleton – 2000

a. Facts:  H and W agreed that there would be a waiver of spousal support.  Court UPHELD that waiver on the facts.

b. Rationale:  Court said that both spouses were sophisticated, that W was self sufficient, that she was educated, that she had equal earning capacity, and that she had counsel.

2. Section 1612 – spousal support waivers

a. Waivers of spousal support are not per se unenforceable.  They may be enforced under certain circumstances.
b. Spousal support waivers are unenforceable if:  (1) the party against whom enforcement is sought was not represented by INDEPENDENT counsel; OR (2) if the provision is unconscionable at the time of enforcement.
c. This § 1612 was a response to Pendleton.  There was going to be a blanket rule that spousal support waivers would never be enforceable, but that was changed.

d. Note:  Notice how it says independent counsel and not independent legal counsel.

ii. What does “voluntary” mean under § 1615(a)(1).

1. In the 1985 version of the CPAA, the term is not defined.

2. Bonds – 2000

a. Facts:  W signed premarital agreement waiving rights to community property.  She had no independent counsel.  Barry’s lawyers showed them copies and explained it.  Wife signed it.  CA Sup. Ct. upheld this, saying wife knew what she was doing, was not coerced, and had opportunity to obtain counsel.
3. Section 1615 – this is still enforcement
a. The statute remains the same as the 1985 version, except that in sub(a)(2), there must be full disclosure of assets.
b. In addition, in sub(c), the legislature attempts to define “voluntary.”  In order for an agreement to be voluntary, ALL of the following five elements MUST BE PRESENT:
i. (1) party against whom enforcement is sought had independent counsel OR, after advice to seek counsel, expressly waived representation in a separate writing;
ii. (2) party against whom enforcement is sought had not less than 7 calendar days between its presentment/being advised to seek counsel and signing;
iii. (3) if no counsel, party against whom enforcement is sought was FULLY informed of all rights and obligations given up and was proficient in language in which agreement is written.  Explanation of rights given up has to be in writing, and party has to execute a writing saying he/she got the information and indicate who gave the information;
iv. (4) under (1), (2), and (3), there is no duress, fraud, or undue influence; and
v. (5) any other factors the court deems relevant
c. What the hell is the effect of all this?
i. If you have independent counsel, that’s fine.  That will be easier to enforce the agreement.  Notice how it says independent counsel and not independent legal counsel.
ii. However, without independent counsel, the other party against whom enforcement is sought must have all the information needed and must execute several writings.
d. Question:  Who has the burden of proof?
i. I’m still thinking that the party against whom enforcement is sought has the burden.
d. Executed Oral Agreements
i. Rule:  If there is an oral premarital agreement that is fully executed, then that agreement is enforceable and the statute of frauds does not apply.
ii. Freitas
1. Facts:  H and W were married.  H deceased.  H induced W to marry him by promising that he would take out a life insurance policy in her name.  They did so.  He named her as beneficiary.  Later, he made children from prior marriage beneficiaries.  Court says this is enforceable.
2. Rationale:  Agreement is already done.  They married, he took out the policy, and he named her as a beneficiary.
iii. Hall – estoppel
1. Facts:  H and W married.  H wanted W to give up her job and give him 10K.  He wanted her to apply for social security at 62 and H promised that W could live in his house for the rest of her life.  Lawyer was preparing papers to give W the home if H died.  H died before execution.  W brings claim against estate and estate says it’s oral and fails SOFs.  Court says she gets the home in life estate.
2. Rationale:  She did all her obligations.  This was estoppel said the court.  This might be different from Freitas because it was a death case.  Maybe the court wants to protect the widow.

VI. Fiduciary Duty

a. Management and Control

i. Section 1100

1. (a) We know now that each spouse has equal management and control of the community personal property.

2. (b) Neither spouse may make a gift of community personal property for less than fair and reasonable value without the written consent of the other spouse.

3. (d) If there is a business that is mainly community personal property and one spouse operates it, he has the primary management and control of the business.  He may act alone in all transactions.

a. BUT, before any sale, lease, exchange, etc. of ALL or SUBSTANTIALLY ALL of the personal property used in the business, he must give prior written NOTICE (not consent) to the other spouse.

4. (e) The spouses owe a fiduciary duty to one another.  This requires acting in the highest good faith.  They have a duty to fully disclose all assets and liabilities where there is or may be a community interest.  Each must also provide equal access to all information, books, and records upon request.

a. How long does the duty last?
i. According to this subsection, the duty lasts “until such time as the property has been divided by the parties or by a court.”

ii. Section 721

1. This provides that the fiduciary duty is analogous to partnerships.  This means that the highest good faith is applicable.  This means that the Cardozo “punctilio of honor” is applicable, at least theoretically.

2. The parties are to refrain from grossly negligent or reckless conduct.
3. What must the spouse do (including, but not limited to)?

a. (1) Provide each spouse at all times access to books and records regarding transactions, upon request.

i. This doesn’t mean that a spouse has a duty to keep books and records.

b. (2) Must provide information affecting any transaction which concerns community property upon request

iii. Section 2602

1. The court may make an additional award to a spouse or deduct from the other spouse’s share an amount the court determines to have been “deliberately misappropriated” by the party to the exclusion of the interest of the party in the community community estate.

2. What does “deliberately misappropriated” mean?

a. Under Schultz, this means calculated thievery or deliberate misappropriation of funds, not simple negligence.

iv. Remedies for a Spouse
1. (1) Section 721 – a spouse must provide access to books and records regarding a transaction, upon request, if there are any
a. A spouse may also ask for information regarding transactions that affect community property
2. (2) Section 1100(e) – spouse has to disclose fully all material facts concerning value, character of community assets and liabilities (which do exist or which may exist)
a. A spouse must provide access to books and records concerning those assets and liabilities upon request of other spouse
3. (3) Section 1101(a) – this allows the claim for breach of duty if transactions cause a detrimental impact to other spouse’s one half interest in community estate
4. (4) Section 1101(b) – court may order an accounting of property and determine ownership rights
5. (5) Section 1101(c) – court may order that spouse’s name be added to community property held in name of other spouse alone
6. (6) Section 1101(g) – spouse may receive 50% of amount equal to 50% of asset not disclosed
7. (7) Section 1101(h) – spouse may receive 100% of asset or amount equal to 100% of asset undisclosed under Cal. Civ. Code § 3294 which conerns fraud
8. ALL OF THESE REMEDIES MAY BE PURSUED DURING MARRIAGE (Section 1101(f)).
a. As Goldberg says though, why would you do this during marriage?  This would essentially ruin the marriage.
b. The point is that CA wants to deter this and wants husbands and wives to communicate and work things out.
v. Marriage of Rossi
1. Facts:  Apparently W won lottery.  She wanted to keep this from H because she was getting divorced.  She filed for divorce first.  She had all payments and info from lottery sent to her mom’s address so H wouldn’t find out.  Court said he gets 100% under § 1101(h).
2. Rationale:  Court said this is fraud.  This is deceit.  She hid this from him intentionally.  There’s no doubt.  She never made it known even during dissolution proceedings.
vi. California Financial Code § 851
1. If a bank account is the name of a married person only then it is held for the exclusive benefit and right of that person, and is free from any other person, except a creditor.
2. What if the account is in one name and another spouse wants access?
a. Under § 1101(c), she could ask that her name be added to the account 
b. Automatic Temporary Restraining Orders – § 2040

i. Once a petition for divorce is filed, this automatic temporary restraining order goes into effect.

ii. Sub(b) – this is the important part.

1. Under this provision, neither spouse may transfer ANY property (real, personal, community, quasi-community, or separate) without the written consent of the other spouse or court order.

2. However, there is an exception when the transfer is for necessaries of life or in the usual course of business.

3. Notwithstanding the above, the property may be used to pay attorney fees.

iii. McTiernan
1. Facts:  He sold community property stock without consent of wife and without court order.  Apparently, the stock appreciated after sale until time of trial.  The court treated the stock as if it hadn’t been sold and gave her half the appreciation.

2. Court also noted that community obligations are not ipso facto necessities of life.

VII. Separate and Apart

a. End of Economic Community

i. Rule:  Under California law, the economic community ends when the conduct of the parties evidence a complete and final break in the marital relationship.  Once the economic community ends, the earnings become each spouse’s separate property.
ii. Baragry
1. Facts:  Guy basically moved out and lived with a girlfriend.  The wife did all the wifely things, like laundry, cook, etc.  They still went on vacations together.  They did not have sex though.  Court held that the date ending was the date of petition.

2. Rationale:  No sex and not living together not determinative.

b. Jurisdiction of Court

i. Rule:  The court only has jurisdiction to divide the community property estate, and not the separate property of a spouse, unless either spouse requests as such.
ii. Reimbursement – Hebbring
1. Facts:  Apparently, H destroyed W’s separate proprety intentionally.  She wanted reimbursement.

2. Rule:  A court has jurisdiction to order a spouse to reimburse the other spouse from his share of community property for destroying the other spouse’s separate property intentionally.

c. Division of Liabilities

i. The general rule is that the liabilities of the community are split 50/50.  However, there are three exceptions:

1. (1) education loans incurred by a spouse are assignd to the spouse who received the education;

2. (2) if a spouse commits an act/omission while committing an act not for the benefit of the community, the liability goes to that spouse; and

3. (3) if community debt exceeds community assets, the court may assign the debt it based on what is just and equitable, while considering factors like parties’ ability to pay.

ii. Section 2621

1. Debts incurred before marriage by the spouse are assigned to that spouse, without offset.

iii. Section 2623 – Debts incurred after separation but before dissolution:

1. (a) If the debt was for the common necessaries of life OR for the necessaries of the minor children, then the debt goes to the spouse depending on the ability to pay and needs of each spouse.

2. (b) If the debt was for non necessaries, the debt goes to the spouse who incurred the debt.

3. Definitions

a. Common Necessaries

i. These are all living expenses appropriate to one stationed in life.

ii. This requires taking into account one’s lifestyle.
iii. For example, a country club or spa treatments might be necessary for one, but not for another.

b. Necessaries

i. This is food, shelter, and medical care.  These are the items needed to sustain life.

c. Non-Necessaries

i. This is everything else.

VIII. Putative Spouses

a. California

i. Requirements of a Legal Marriage

1. (1) both parties must have legal capacity; and

a. This means that neither party must have a prior existing marriage.  There must be no fraud, duress, coercion, incest, bigamy.

2. (2) legal requirements – usually a duly solemnized ceremony

a. (a) licensed;

b. (b) witnessed; and

c. (c) registered

ii. Cal. Fam. Code § 308 – While CA does not recognized common law marriage below, CA recognizes valid marriages in other jurisdictions.  Thus, if a state recognizes common law marriage and a couple was married there, CA would recognize that.
b. Common Law Marriage

i. The common law marriage is recognized informally.  The courts will just determine from the conduct of the parties to see if there is evidence of an agreement to marry.

1. cohabitation or representation to the community that they are husband and wife might be important.

2. CA does not have common law marriage.

c. What is a putative spouse?

i. A putative spouse is not a lawful spouse.  It’s almost like a pretend spouse.

ii. Rule:  If one engages in a duly solemnized marriage ceremony and meets all the requirements of a lawful marriage with another in good faith, then one becomes a putative spouse, even though the marriage is void, i.e. the other person still has a prior existing marriage.
1. Under the Spearman case, good faith is determined under an objective test, based on what a reasonable third person would believe.
d. Vargas
i. Facts:  H and W1 married.  Later, W2 married H withi the ceremony and everything even though he was still married to W1.  W2 was not aware of this in good faith and H said he was going to get a divorce.  H died intestate.  Court concludes that W2 is a putative spouse.
ii. Issue:  How is H’s estate divided amongst W1 and W2?
iii. Several Options
1. (1) Quasi Community Property Theory – putative spouse has same rights as if it was a legal marriage to the property
a. Under this theory, W1 could claim ½, and W2 could claim one half too.
b. Then, because he died intestate, the other half would go to the spouse.  Each could thus claim all of the property.
2. (2) Property is Tenancy in Common
a. Under this theory, each spouse has an undivided one half interest.  When H dies, only his ½ is community property.
b. So, each would at least have ½.  Then each would claim ½ of his ½, which is ¼.  Thus, they could claim three quarters.
3. In the end, the court just divides it 50/50 on the principles of equity because both parties are innocent and no harm to third parties.
e. Can you be a putative spouse with a duly solemnized ceremony?
i. Wagner
1. Facts:  H and W exchanged vows but did not have a ceremony.  H dies and W wants to sue for wrongful death under statute.  Court holds that she can sue because she is a putative spouse even without the ceremony.
2. Rationale:  Court says that the wrongful death statute is clear and unambiguous saying that putative spouse doesn’t require a ceremony.
ii. Goldberg, however, states that most cases require the duly solemnized ceremony in order for one to be a putative spouse and that Wagner is an aberration.
f. Is a surviving putative spouse entitled to a share of decedent’s separate property?
i. In short, a surviving putative spouse is entitled to a share of decedent’s separate property.
ii. Estate of Leslie
1. Facts:  H and W were married in Mexico but it was invalid there because not recorded.  There is a putative marriage, no question.  W died.  Court allowed H to have some of W’s separate property.
2. Rationale:  Court said that since marriage was invalid in Mexico, it’s invalid in CA.  That’s not technically correct as a matter of logic under § 308, but apparently, the court says that’s the rule.
a. Court just says this is fair and makes sense.  If the putative spouse can get some community property, he should get some separate property too.
b. Also, the putative children of the putative marriage are entitled to a share, so the putative spouse should be as well.
IX. Unmarried Cohabitants
a. Marvin
i. This is the most famous case in the area.  The law on unmarried cohabitants is relatively clear.  The Marvin case truly reduced litigation in the area.  The court established four general principles.
ii. General Principles
1. (1) The property rights of unmarried cohabitants is not governed by the Family Code but rather is subject to judicial decision.

a. This is a straight civil claim.  This is a Marvin action.
2. (2) Unmarried cohabitants may have an express contract (oral or written) concerning their property rights, and they are enforceable except to the extent that it rests on unlawful/illicit (or meretricious) consideration for sex.

a. Court says that express contracts are enforceable unless it’s a K that’s based on sex.  This is prostitution.
b. Goldberg says this is usually easy to see.
3. (3) In the absence of an express contract, a court may find an implied contract based on the conduct of the parties.
a. Goldberg says that this is hard to prove as well.
4. (4) The court may also consider quantum meruit and other equitable remedies like constructive or resulting trusts.
a. Goldberg says this option is out.  Almost never occurs.
b. For example, in Marvin, the woman was already living at a high standard of living and that was already compensation for whatever she did.
iii. The case was just a swearing contest between the two.  It is extremely tough to prove the oral contract.  Once she gets on the stand and claims that he promised to support her for life, that’s pretty over the top.
b. Maglica
i. Facts:  They lived together, they had same last name, they held themselves out to be husband and wife.  They were companions.  Court still says there is no recovery on quantum meruit.  Case shows the difficulty of the claim.
ii. Rule:  Living together, holding themselves out to be husband and wife, same last name, and constant compansionship are not enough by themselves to find an implied contract, but they are relevant and must be considered in light of all the other facts and circumstances.

c. What kind of facts might prove an implied contract?
i. There are very few reported cases after Marvin because most cases are just settled.
ii. Look for facts supporting a marital relationship + some sort of business activities together.
X. Domestic Partnerships
a. Under Family Code § 297, effective 1/1/2005, domestic partners essentially have the same rights as married persons.
b. In order to be domestic partners, the following elements are needed:
i. (1) the two must have a common residence;
1. sharing the same residence even if both have additional residences
2. satisfied even if one leaves and intends to return
ii. (2) the two must both be at least 18;
iii. (3) neither may have an exiting marriage or domestic partnership;
iv. (4) neither may be prevented from marriage by blood in CA;
v. (5) consent; and
vi. (6) both are same sex; OR the two or different sex and one is at least 62.
