MARITAL PROPERTY OUTLINE

I. Intro

There are 8 community property states, and Puerto Rico, today: Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas, and Washington. Wisconsin has adopted community property by statute. 

Common Law vs. Community Property

Traditional Common Law – single, unified property interest with most incidents of ownership in the husband. Wife’s property became the husband’s property at marriage. Wife had title to real property but the husband had sole possession and control. At marriage, the couple became one person, that person being the husband

Reform of Common Law/ Common Law Property States – wife was the separate and individual owner of all property, which would have been hers if not married. Included property from before marriage, gifs and inheritances after (or during) marriage and most importantly, her earnings during marriage. Joint ownership only by choice. In the late 1840s and 1850s the Married Women’s Property Act was to treat the wife as if she was not married at all.


During Marriage – ownership follows title as if unmarried

At Divorce – equitable distribution (50/50 is presumed equitable); discretion of judge based on factors such as need or fault; differences on what is divided (some states include all property even acquired before marriage or whether it is lucrative or non-lucrative)

At Death – if the spouse dies intestate, surviving spouse gets at least 1/3 as to all the separate property. If the spouse dies testate, the surviving spouse has at least 1/3 to all the property (but has no right to the earnings of the spouse) 

Community Property/ Community Property States – all property, which stems from the labors of either spouse during marriage irrespective of direct contributions to its acquisition or the condition of title (efforts during marriage). It is equally owned by both spouses; a sharing of ownership of efforts, labor and earnings. There are two types of property: Community property and separate property. (educational degrees are not community property and are personal to the earning party)  


During Marriage – present, existing, equal interests in community property

At Divorce – mandatory 50/50 division of community property in California (equal distribution or equal division); some states allow equitable distribution based on need or fault because sometimes 50/50 is not always equal; separate property is excluded

At Death – if the spouse dies intestate, the surviving spouse takes all the community property but the spouse takes at least 1/3 of the separate property depending on the heirs. If the spouse dies testate, the surviving spouse is entitled to ½ of the community property but the separate property can be willed however the owning spouse desires.

Separate property – property owned before marriage, and gifts, inheritances, during marriage (anything not labored for). The relevant date for purposes of separate property is not the date of divorce but at separation.

Equal vs. Equitable Distribution

California uses equal distribution at divorce because it is presumed equitable. However, it is not always fair or equal because of the standards of living. Legislature will not change the rule of equal distribution though because it enjoys a bright line rule. 


Note that pensions are community property. Spousal support is not a right and it is discretionary by the courts who are reluctant to grant it, usually only for “long” marriages (at least 10 years). Also, there is a presumption that only receive spousal support for ½ the length of the marriage, therefore spousal support is not a good as getting property, which is a right. Child support is different and there are mandatory rules because of the federal interests.

II. History

The principle behind community property is that marriage is a partnership and it is presumed that each spouse contributes equally to the partnership therefore the interest shared is ½ to each spouse.

The wife was being slightly more protected by the C.A. constitutional convention of 1849 that gave the right of the wife to keep her separate property separate. In 1850, still the husband had complete control over his separate property as well as his wife’s separate property.  Equal management and control of community property was not granted until 1975.

In George v. Ransom (1860 but still the law) the California Supreme Court held that the rents, issues and profits (R.I.P) from separate property remained separate property. The husband’s creditors were trying to reach profits from stock held by the wife. If profits from the stock was community property, it could be reached by creditors. Due to this rule, there will be less community property because separate property is not subject to division at divorce (note that TX takes the opposite view and RIP from separate property are community property).

III. Concepts

A. Tracing – if the property starts as separate property, it remains separate property (until some great change). If the property starts as community property, it remains community property.

B. Apportionment – it is possible that property can be considered part separate and part community property

a. Hypo: W owes land before marriage. H labors on the land and sells crops he produced from the land. Under the sharing principle of community property, the labor and efforts during marriage are community property. But what about George v. Ransom where RIP of separate property is separate property? Under apportionment, the land can be separate property, but the profits from the crops can be community property.  Under the tracing theory, because the land started as separate property, the profits are separate property.

C. The law to determine the type of property is to see what lead to the profits – if it was one spouses labor, then it is community property. But if the profit is due to something else, like inflation, then it is separate property. Therefore the holding from George v. Ransom does not always apply.

D. F.I.T. (Funds, intentions and title) – in order to determine the type of property sometimes it is based on the funds (how was is acquired? Through community funds?), the intent of the parties, or who holds title. 

a. Hypo: H and W marry in 2005. Both receive a salary, which is community property. If H used part of his salary and deposited it is a bank account only in his name, does the account in his name change the status? No. The funds used to deposit were community funds and remain community funds regardless of title (tracing)

b. Hypo: W receives an inheritance in 2006 and buys a painting with it. She gives the painting to H. The inheritance was separate property and the painting is also separate property because of its origin as it was acquired by separate property funds. When W gifts it to H, it is now H’s separate property because it was a gift. Here, the intentions of the parties control (the change from W’s separate property to H’s separate property, or any type of change, is called “transmutation”). If W had used part of her salary and part of her inheritance to buy the painting, because of apportionment is would be part community property and part separate property (it is also an example of tracing back to the funds used to acquire the property). 

IV. California Codes
§ 760 Community Property – Except as otherwise provided by statute, all property, real or personal, wherever situated, acquired by a married person during the marriage wile domiciled in this state is community property.


The starting point for community property is the date of marriage. Although the statute doesn’t say that all efforts and earnings during marriage is community property, it is implicit in the statutory definition.

§ 770 Separate property of married persons – (a) Separate property of a married person includes all of the following: (1) All property owned by the person before marriage (2) All property acquired by the person after marriage by gift, bequest, devise or descent (3) The rents, issues and profits of the property described in this section (b) A married person may, without consent of the person’s spouse, convey the person’s separate property.

§771 Earnings and accumulations while living separate and apart – The earnings and accumulations of a spouse and the minor children living with, or in the custody of, the spouse, while living separate and apart from the other spouse, are the separate property of the spouse.


This does not necessarily mean when one spouse moves out as we will see in later cases.

In Dower v. Bramet, the couple were married in 1953, but the husband had worked at the same company for 10 years prior to marriage. In 1971, the couple separated and a marriage settlement was executed in December 1972. In August 1972 (before the marriage settlement) the husband’s boss gave a ranch to him. The wife learned of it is 1980 and sued for her share of the proceeds claiming that the gift was actually in lieu of a pension (fits within the funds of FIT). Husband however claimed it was a gift. The court held that it was community property and not separate property because there was no social relationship between the husband and the boss, which would make it seem like a gift, so it really was a remuneration for the husband’s years of service. The court said, “to the extent it was and to the extent the efforts and services were rendered during marriage, the ranch interest conveyed to the former husband and the proceeds of its sale were community property.” (apportionment)


Hypo: If the employer and his wife owned the property as community property, then the husband would not have been able to gift it to the husband in the case because §1100(b) says that a spouse may neither make a gift of community property nor dispose of community property for less than fair and reasonable value without the written consent of the other spouse.” This is to protect the spouse from having their interest given away. 

V. Transmutation
The idea is that the property remains the same characterization until transmutation, which is done by agreement.

Pre 1985 –there were only informal requirements to transmute the property, which could be both real and personal, either by an oral agreement or by implied agreements by the parties’ conduct. The transmutation would occur when the agreement was made.

An oral agreement was sufficient for a transmutation. In Estate of Raphael, the widow and the brother of the decedent were fighting over the money the decedent left intestate. The brother claimed it was separate property, in which he would get ½ and the widow would get ½. The wife claimed it was community property, in which she would get all. Because of an oral agreement and evidence of tax return filings, the court said that the money was community property and that when the oral agreement was made, all property immediately transmuted to community property, despite its informality.

In Marriage of Jafeman, the husband owned a house in his name before marriage. He and his wife lived there and she managed the finances and used community property funds to improve the house. She claimed that they called it “our home” and that it had transmuted to community property because of an implied agreement by the parties conduct. When the couple divorced, the husband claimed it was separate property and that he never intended to transmute the property. Here, the husband’s intent controlled and the court said it was not transmuted because of the mere fact that the husband referred to the residence as “our home” does not constitute a substantial evidence of an intent to relinquish his separate interest in the property. 


As to the improvements, the remedy is usually reimbursement.

It makes a difference in the outcome often if the couple was separated by death or divorce. As with death, we are more sympathetic to the widow and can give them more. However, at divorce, the spouse is alive and can state what his or her intent is.

Post- 1985

§850 – Subject to 851 to 853, married persons may by agreement or transfer, with or without consideration, do any of the following: (a) Transmute community property to separate property of either spouse (b) Transmute separate property of either spouse to community property (c) Transmute separate property of one spouse to separate property of the other spouse.

§851 – A transmutation is subject to the laws governing fraudulent transfers.

§852 –(a) A transmutation of real or personal property is not valid unless made in writing by an express declaration that is made, joined in, consented to, or accepted by the spouse whose interest in the property is adversely affected. (b) A transmutation of real property is not effective as to third parties without notice thereof unless recorded. (c) This section does not apply to a gift between the spouses of clothing, wearing apparel, jewelry, or other tangible articles of a personal nature that is used solely or principally by the spouse to whom the gift is made and that is not substantial in value taking into account the circumstances of the marriage. (d) Nothing in this section affects the law governing characterization of property in which separate property and community property are commingled or otherwise combined. (e) This section does not apply to or affect a transmutation of property made before January 1, 1985 and the law that would otherwise be applicable to that transmutation shall continue to apply.

§853 – A statement in a will of the character of property is not admissible as evidence of a transmutation of the property in a proceeding commenced before the death of the person who made the will.


This is because a will is only effective at death and can be changed until that time. 

In Estate of MacDonald the husband had an IRA and he transferred the beneficiary as the trust account. The wife, because the IRA was community property, had to sign so she did, “I consent.” The court said this was not a proper transmutation because it did not contain the proper expression of declaration because there is nothing to show that the wife understood that she was consenting to a change in the property of that she was giving up her interest in the community property.   Note also, that extrinsic evidence cannot be used to prove a transmutation because the writing should control as people’s memories fade.


Although there is no magic words needed for an affective transmutation, banks and financial companies changed the language to state, “I give to the account holder any interest I have in this account” because the court thought this was sufficient.

Hypo: A man wrote to his stock company, “I transfer…” the court said this was not a transmutation because the written instructions failed to satisfy the express declaration requirement because the word transfer fails to expressly state that the characterization or ownership of property is being changed.

The court in Marriage of Starkman said that a revocable living trust provision that states that all property which is not identified as separate property is the community property of the parties, was not sufficient to work a transmutation of husband’s separate property into community property because there was no unambiguous indication that the husband intended thereby to change the character of the separate property. 

This is a though standard to meet and the policy behind the writing requirement was to create certainty and also because there was so much litigation over the informal agreements.  

There is no “partial performance” exception to the writing requirement of 852, as there is with statute of frauds. 

It is a greater problem to transmute community property to separate property rather than separate property to community property (although it is not differentiated in the statute). This is because there is a possibility that a spouse is acting solely to benefit him or herself and to the disadvantage of the other.  Changing the title to only one’s name does not control because it does not indicate a change.

Hypo: Gerry decided to buy a mobile home for his family. He used community property funds and asked the seller to put the title in Brenda’s name alone. He wanted her to have the mobile home was her separate property. At dissolution, would the mobile home be considered Brenda’s separate property? No because even though his intent was to transmute, that is extrinsic and not admissible, also the title wouldn’t control, so the funds controlled. 

Hypo: Same as above, except Gerry asked the title be put in Brenda’s name alone and include the language “ as her separate property.” This most likely would be Brenda’s separate property because we would be looking at the document itself, so it would not be extrinsic and it governs.

A writing may be required to transmute separate or community property into a joint tenancy. In a joint tenancy, there is a right of survivorship but that is the same as with community property if spouse died intestate. Also, a joint tenancy can be severed unilaterally by one tenant as to his share because they each own an undivided ½ interest in the property. However, in community property, each spouse has a shared and equal ½ interest and because of the fact that community property can’t be conveyed without written consent or fair and reasonable value, we would require a writing to change to a joint tenancy as well. 

Gift Exception to Express Declaration in a Writing Requirement

852(c) This section does not apply to a gift between the spouses of clothing, wearing apparel, jewelry, or other tangible articles of a personal nature that is used solely or principally by the spouse to whom the gift is made and that is not substantial in value taking into account the circumstances of the marriage.


There is a three-part process to fall within the exception. Consider the hypo: Jay Carson recently married and he uses his community property funds to buy his new wife Joan a pink Porsche that has a personalized license plate reading “JC.” When he gives her the keys he says, “Here honey, it’s your baby.” She said “thanks.” They are now contemplating divorce. Joan claims it is her separate property, yet he will argue the community property never transmuted because there was no express declaration in writing. Therefore Joan will argue it is a gift and falls within the exception. 


Applying 852(c) the item must be a gift of clothing, wearing apparel, jewelry or other tangible articles of a personal nature. Jay will argue that it was not jewelry or clothing and therefore not a gift. Joan will then argue under the “other tangible articles of personal nature.” There is a statutory interpretation of this that is called, “ejusdem generis” which means when there is a catch-call at the end of a statute, that the thing in dispute must be of like kind. This can be argued several ways: for the husband that this was not something that can be worn, so it is not of like kind, or for the wife that a car is a gift that spouses give to one another just like jewelry. Then the item must also be used solely or principally by the spouse to whom the gift is made. Here, Joan used the car she also may want to argue that because the statute says, “used solely” that this broadens the scope under the previous part because clothing and jewelry are not normally referred to as being used, but worn.

VI. California Evidentiary Presumptions
There are three steps to presumptions:

1) There must be evidence to raise the presumption (because a presumption is not evidence)

2) The presumption itself (what is the presumption?)

3) Who and how to rebut the presumption?

There are three functions of presumptions and a presumption can be for 

1) probability (i.e. a letter address properly and mailed is presumed to be received because of probability)

2) access to evidence or (i.e. creditor sues debtor to collect and debtor defends that he paid it, there is a presumption that the debt is not paid and the burden would be on the debtor to prove it was paid because he has access to the evidence) 

3) public policy reasons (i.e. after separation of 13 months, the mother claims pregnant and demands child support. A presumption that the legal husband it the father for policy reasons – even if separated)

A. Community Property Presumptions

1. General Community Property Presumption – property acquired or possessed during marriage is presumed community property (This presumption functions as probability; it is probable that if property is acquired or possessed during marriage is community property) 

In Lynam v. Vorwerk, there was a long marriage and when the husband died, the wife withdrew funds from their joint account. There is a fight between estates. (note that at the time of this case, it was not the law that when the husband dies intestate, the wife gets all community property). The wife claims it is a joint tenancy because the account said “joint” and the heirs claim community property to get half. The heirs raised the presumption by showing evidence that the couple possessed the property during marriage. The court said, “it has been held that the possession of money by either or both spouse after marriage, in the absence of evidence raises a presumption that it is community property. Here, the proof of possession would be that they were married a long time and that they had money in this joint account. This is sufficient to raise the presumption that it is community property. Now that the presumption is raised, it can be rebutted by the wife’s evidence to prove a joint tenancy. The court here said that the standard of proof is clear and convincing evidence (although this year the court in Ettefagh said it must be preponderance of the evidence) and that just because it said joint tenancy, does not mean that is what governs and that the wife was unable to meet her burden to rebut the presumption. Therefore community property.

(Note that joint tenancies are usually separate property but in divorce, a joint tenancy is presumed to be community property)

Generally, once one raises the presumption of community property, then the proponent of the separate property will have to rebut with evidence of separate property by tracing if they can. If the burden is met and the presumption is rebutted, then the rebuttal is conclusive. If the presumption can’t be rebutted, then it is also conclusive.

Courts prefer to use the “acquired” formula rather than the “possessed” formula, unless there is a long marriage or there is no available evidence.  In Fidelity & Casualty Co v. Mahoney, the husband bought a plane insurance policy and named his son his beneficiary. The husband was only married to the wife for two months. Husband died in a plane crash and the son claimed all the money as the beneficiary, while the wife claimed half as that this was community property funds because the policy was paid with by community funds. Here this is not sufficient to raise the presumption. The presumption can be raised with evidence that the property was acquired or possessed during marriage. If the wife had alleged that the policy had been acquired (acquired not possessed because the marriage was short) during marriage, which would have been easy because she could show a marriage certificate and the date of the policy, then this would have raised the presumption of community property and the son would have had to rebut with evidence of separate property (that the policy was paid for with separate property funds; tracing). Here the wife failed to raise the presumption with evidence because the presumption is not evidence and the policy went to the son. 

Hypo: Wife bought a painting with $4,000 separate property funds and $6,000 community property funds. At divorce, the husband claimed that this was community property because he raised the presumption with evidence that the painting was acquired during marriage. Here, the wife was able to rebut the presumption and trace back to how it was purchased. Therefore the presumption was rebutted and now the property is an example of apportionment and it is part separate property and part community property (the husband can get half of the community property $3,000 and the wife gets half the community property plus the separate property $7,000). If the value were to appreciate then the value is proportional to the percentages of how the property was purchased (40% separate and 60% community).  This proportionality is called “pro rata” distribution.

2. Married Women’s Special Presumption – the one separate property presumption. Family Code § 803 Whenever any real or personal property, or any interest therein or encumbrance thereon, was acquired before January 1, 1975, by a married woman by an instrument in writing (title in her name), is presumed to be the wife’s separate property. 


January 1, 1975 is important because this was the date that equal management and control of community property to both spouses was enacted. Prior to this date, the husband had all management and control of community property. 


In the case where there is community property and the husband puts it in the wife’s name, it is a gift, which is what happened in Holmes v. Holmes, where the court said “where property deeded to the wife is purchased from community funds a presumption is the separate property of the wife arises that the husband, knowing the effect of the transaction, intended in the absence to the contrary to give it to the wife.” In other words, putting property in the wife’s name when purchased with community funds is presumed that the husband intended it as a gift. This however can be rebutted by contrary intent only. Rebuttal with tracing wouldn’t work because it would trace it back to community property and this doesn’t rebut the intention to gift. “Conceding that the purchase was made from the joint earnings of the spouses, standing alone, is not sufficient to rebut the presumption that the property was the separate estate of the wife.”

In Louknitsky v. Louknitsky, the married women special presumption was raised by evidence that the deed to the house was in the wife’s name and she was married. The presumption was rebutted because the husband didn’t know that the deed was only in his wife’s name (as she got the house before he moved to U.S.) and he didn’t agree to it. “These circumstances, particularly the husband’s lack of knowledge at the time of purchase that Olga was the sole grantee and the absence of any agreement that the money, already held to be community property, should be converted into separate property by the wife’s investing in her name, tend to rebut the presumption.” 


Note however, that an agreement is not necessary to rebut the presumption, but only the intent is necessary to rebut it.

Remember to keep in mind important dates, such as January 1, 1975 and January 1, 1985.


Hypo: Title was in wife’s name, used community property funds to purchase, and husband intended to give it to her.


If acquired after January 1, 1975 but before January 1, 1985, then the presumption that applies is general community property presumption which can be rebutted, not by tracing because that would not rebut, but rather by oral or implied agreement because he intended to give it to her and then if rebutted it would be the wife’s separate property.


If acquired after January 1, 1985, there is a presumption of general community property, which can be rebutted (not by tracing here because that would show community property funds) but by an express declaration in writing to transmute.   

3. Joint Tenancy

Joint tenancy is a common law concept, not a community property concept. Conceptually property cannot be held in a joint tenancy and community property simultaneously. This is a problem because 85% of real property deeds are in joint forms and 98% of joint tenancies are held by married people.

The presumption that property acquired during marriage is community property may be overcome by title evidence that the husband and wife hold property as joint tenants. Remember that a joint tenancy creates equal undivided interest in the property and contains a right of survivorship by the surviving spouse at the death of the other.  Joint tenancies represent a form of separate property ownership because each spouse owns a separate ½ interest in the community property and can be unilaterally transferred during marriage, which would sever the joint tenancy and create a tenancy in common. Unlike community property, during marriage written consent is required for gifts of personal property and joinder is required to transfer real property. Also at death, in community property, each spouse can will ½ and if dies intestate, all goes to the surviving spouse. At divorce, at the request of either party the family court will divide the property as if it were community property (mandatory ½ to each spouse). With a joint tenancy, the non-debtor’s ½ interest is immune from the spouse’s creditors and after death the entire property may be completely immune. This differs from community property where the creditor can reach all of the community property, but generally not separate property. The tax consequence in joint tenancy is that there is a disadvantage at death and a stepped-up basis in only ½. Whereas with community property, there is an advantage at death and a stepped-up basis for all. 

Rule from Schindler v. Schindler: The statutory presumption that property acquired after marriage except by gift, bequest, devise, or descent is community property is successfully rebutted by evidence that the property was taken in joint tenancy because it is tantamount to a binding agreement. The title governs and the presumption that the title controls can only be rebutted by an oral, written or implied agreement. The presumption that the title characterizes the property when held in joint tenancy cannot be rebutted by tracing to the funds because that would not be evidence of the intentions of the parties. This title and agreement controls when property is held in joint tenancy. If the joint tenancy presumption is rebutted, the property will be either community or separate property. 


This was the common law rule from Siberell as applied in Schindler. This presumption was the same on divorce and death.

In Schindler v. Schindler (which was decided in 1954 before the creation in 1970 of no-fault divorce and also before the 1970 mandatory 50/50 division in California) the couple had a house, purchased by community property funds and held the title as joint tenants. The wife argued that a joint tenancy was not her intent, but rather the intent was community property. But the husband argued that the house was a joint tenancy. Because this was before mandatory ½ division at divorce, if the house was community property, the court could award the entire property to one spouse, which is what the trial court did by awarding 100% to the wife. The presumption when spouses put property in a joint tenancy is that it is in fact a joint tenancy (joint tenancy rid of the community property presumption). Because this presumption can only be rebutted by an oral, written or implied agreement, rather than by tracing, the wife lost and the property was characterized as a joint tenancy. 

The legislature’s disapproval of the holding in Schindler lead to the re-codification in California’s Civil Code § 5110 in 1965. “When a single family residence of a husband and wife is acquired by them during marriage as joint tenants, for the purpose of the division of such property upon divorce of separate maintenance only, the presumption is that such single family residence is the community property of said husband and wife.


This only applied to single-family residences at divorce or separation and treated a single-family resident held in joint tenancy at divorce as community property this created an exception to the common law rule from Schindler.  
 More modernly, in 2000 the California legislature enacted into its Civil Code § 682.1 the Survivorship Community Property, which allowed married couples to hold the property as community property at divorce, but as a joint tenancy with the right of survivorship upon death. 

Under Schindler, if a spouse acquired a new car during marriage and put title in his name alone, the general community property presumption still applied. But if the couple took title in joint tenancy, the general community property presumption was overcome a rebuttable presumption of joint tenancy. The joint tenancy is treated differently because a joint deed is signed by both parties which shows an intent and if title is placed only in one spouses name, then we don’t know if that was the intent of both spouses and don’t want the other to take advantage of the other.   

a. Separate Property Contributions to the Purchase Price of Jointly Titled Property 
At the time of Marriage of Lucas, there were three approaches for reimbursement where a residence was purchased during marriage with both separate and community funds:

1) Only reimbursement for separate property contributions to the down payment

2) Pro-rata apportionment of the equity appreciation between the separate and community property contributions to the purchase price and 

3) The contributions were a gift to the community in the absence of any agreement to the contrary

Reimbursement – only get back the money paid with no consideration for the appreciation or any interest. The appreciation would go wholly to the community. 

Pro-Rata – get a portion of the share and takes into account the appreciation. Example, if paid 30% down payment, then would get 30% of the market value. 

Rule from Marriage of Lucas: In order to rebut the presumption from 1965 exception that upon divorce, single-family residence held in joint tenancies are presumed to be community property, there must be an oral, written or implied agreement. The presumption cannot be rebutted by tracing to separate property funds. Here the intentions control. If the community property presumption is rebutted by an agreement, then the property will either be separate property or part separate and part community property. Upon divorce, the home will be divided either by the whole to one spouse (if separate) or pro-rata (if part separate and part community). If there is no agreement then the property remains community property and there is no right to reimbursement of the spouses’ separate property funds used for down payment unless there is a separate oral, written or implied agreement.

In Marriage of Lucas, the case was decided in 1980 after California enacted § 5110 which created an exception for single-family residences upon divorce only and said that title taken in joint tenancy is community property. The wife had a trust fund which was separate property and she used those funds to for a down payment to purchase a home and held title in joint tenancy but the remainder was paid with community funds. If there was no agreement to the contrary characterization of the property, the home would be community property at divorce. If the home is characterized as community property, the second step is to find if there was an agreement for reimbursement. The case was remanded to see if the wife could prove any agreements.


If wife cannot prove any agreements, then the home would be characterized as community property and there would not be any reimbursement because her separate property funds paid for the purchase of the home would be considered a gift, therefore the wife would only get ½ of all the community property and nothing additional for her contributions.

Anti-Lucas Legislation

After Lucas California Legislature enacted 4800.1 and 4800.2 in 1984 to try to get more formal agreements. (these sections are now found in family code 2581 [4800.1] and 2640 [2800.2])

4800.1 extended the single-family residence to ALL property held in joint tenancy during marriage. And also required a written agreement (rather than oral or implied) to rebut the presumption of community property: “For the purposes of property upon divorce, property acquired by the parties during marriage in joint tenancy form is presumed to be community property, This presumption is a presumption affecting the burden of proof any may be rebutted by either of the following:

(a) A clear statement in the deed or other documentary evidence of title by which the property is acquired that the property is separate property and not community property. (b) Proof that the parties have made a written agreement that the property is now separate property. 

4800.2 only applies if the property is characterized as community property and says that the party has a right to reimbursement based on tracing to separate property funds and this right can only be waived by a writing. 


The anti-Lucas legislation reflects a change in marriage and recognizes more short-term marriages by protecting separate property, although not completely. Complete protection would be pro-rata. 

Summary and Analysis

There is a two-step process:

1) Determining the character of the property

2) Is there a right to reimbursement?

Step 1: Under Lucas, there is a presumption that a single-family residence, held in joint tenancy is community property (because the joint tenancy looks like an agreement). The only way to rebut an agreement is by another agreement either oral written or implied. If the presumption is rebutted, then the property is either separate property or part separate and part community property. If there is no agreement to rebut, then the property is community property. (step one, the character of the property is community property).

Step 2: Under Lucas, if the property has been characterized as community property, then there is not a right to reimbursement unless there is a reimbursement agreement either oral written or implied as the contribution is considered a gift.

Step 1: Under 4800.1 in 1984, all property held in joint tenancy is presumed community property. This can be rebutted by either a writing or a clear statement in the deed. If the presumption is rebutted, the property is either separate property or part separate and part community property. If there is no writing to rebut the presumption, then the property is community property.

Step 2: Under 4800.2 in 1984, there is a right to reimbursement of separate property funds based on tracing absent a written waiver. The appreciation goes to the community.  

Retroactivity – application of legislation to events prior to the effective date of the statute. The general rule of legislation is that it is prospective so people can be put on notice to comply with the legislative act.

In Marriage of Buol (1984), there was a long marriage from 1943 to 1977. The husband had an alcohol problem and he was on disability. The wife, however, worked several jobs and put her earnings inn a separate account (which has no relevance because that doesn’t change the character of the property to separate property) and bought a home in 1963 and paid all mortgage, tax and insurance and maintenance with her separate account and the husband paid nothing. The purchase price was $17,500 but at the time of divorce it had appreciated in value $150,000.  The title to the house was taken as a joint tenancy. While the case was pending appeal, Civil Code 4800.1 was enacted and legislature wanted the act to apply to: 1) proceedings commenced before January 1, 1984; 2) proceedings commenced before January 1, 1984, to the extent proceedings as to the division of property are not yet final on January 1, 1984. The issue was whether Lucas applied or whether 4800.1 applied. There was a big difference here for the wife because under Lucas, it would be community property unless an oral written or implied agreement and the parties had an oral agreement. Therefore the home would be all the wife’s separate property and she would get it all, including the appreciation. However, if 4800.1 applied, the home would be community property and because there was no written agreement, the house would be community property and under 4800.2 she would only get $17,500 and half of the appreciation because that would go to the community. The court said that the legislation could not be applied retroactively because it would deprive the wife of her vested right without due process of law. The wife had a vested right after she bought the house and the couple had an oral agreement because she relied on the law at that time and that the new legislation would substantially effect her substantial rights.


A vested right – property rights that are not subject to a condition precedent. Where there would be unfair surprise because the party relied on the existing law and it would now be too late to comply with the new law.


The court in Buol talked about the Bouquet case where in some cases, retroactive application is necessary to subserve a sufficiently important state interest. In Bouquet, there was a new law that changed previous law that said upon separate the husband’s earnings are community property, but the wife’s earnings are her separate property. This was changed by the new legislation and the court held that this could be applied retroactively because of a state interest of equitable division of martial property. In Boul, legislature argued that the new 4800.1 & 2 were a state interest because it would create uniformity and all joint property would be treated the same. But the court said “retroactive application of the writing requirement does not advance the goal of insuring equitable division of community property where the asset in question is the separate property of one spouse. Because the writing requirement only applies to joint tenancy property, it fails to achieve uniformity in the division of marital property.”


According to Buol, new law can’t be applied to cases that are pending or on appeal. The issue remained at when should it be applied retroactively? Approaches which would apply to all family codes:

1) Proceedings commenced on or after January 1, 1984? (would not be fair because that means the couple is already in the divorce process and can’t be expected to comply with the new law)

2) Acquisitions commenced on or after January 1, 1984? (prior to January 1, 1984, Lucas would apply to acquisitions of property)

3) Agreements commenced on or after January 1, 1984?

4) Transactions commenced on or after January 1, 1984? or

5) Marriages commenced on or after January 1, 1984? (would be the least retroactive)

After Buol and the 4800.1 and 4800.2, if a client wanted to ensure that the property would remain community property upon divorce, the best way to ensure that would be for the deed to be held in joint tenancy. This is because a joint tenancy is presumed community property unless there is a writing. However, if the deed had said community property, it could still be rebutted by an oral, written or implied agreement. This was a mistake by the legislature. The intent was to easily create community property. So, in January 1, 1987, legislature amended 4800.1 and extended the presumption to ALL joint titles acquired during marriage (tenancy in common, joint tenancy, tenancy by the entirety, or as community property). Again, the legislature tried to make the statute retroactive.

In Marriage of Fabian 1986 (one year after Buol), the question was the retroactive application of 4800.2. The couple had community property deed in a hotel and the husband used $275,000 of his separate property for the improvements. In 1983 when the divorce proceeding was pending appeal, section 4800.2 was enacted. The husband wanted to apply 4800.2 and have a right to reimbursement. The court said the retroactive application was unconstitutional and at the time he invested the money, the law was that there was no right to reimbursement absent an agreement and the wife would have been deprived of her vested right to ½ and she relied on the law. Under 4800.2 the only way she could protect her interest was by getting the husband to sign a written waiver, but in this case, it would be virtually impossible.

Rule from Marriage of Heikes (1995): Buol still applies (the writing requirement to rebut the community property presumption deprives a spouse of a vested right) only where there is a vested property right involved. So 4800.1 is retroactive unless is deprives a spouse of vested rights (and the presumption of every joint tenancy is community property upon divorce applies retroactively) and 4800.2 is not retroactive and 4800.2 applies to property acquired on or after January 1, 1984.


Hypo: So under Buol, the house was acquired in 1963 in joint tenancy. Modernly, the presumption is that the joint tenancy is community property but based on Heikes, the writing requirement is not retroactively applied because she would be deprived of her vested right. Therefore because of an oral agreement, the property would be her separate property. 

Summary and Application Upon Divorce

1. Property Acquired pre-1984 in Joint Tenancy:


The presumption is that the property is community property. To rebut the presumption, agreements may be oral, written or implied. If there is an agreement rebutting the presumption, the property is either separate property or part separate and part community property. If there is no agreement, the property is community property.

2. Property Acquired on or after January 1, 1984 in Joint Tenancy:


The presumption is that the property is community property. To rebut the presumption, the agreement must be written or a clear statement in the deed. If there is an agreement rebutting the presumption, the property is characterized as separate or part separate and part community. If there is no agreement, the property is community property.

3. Property acquired pre-1987 titled as Community Property:


The presumption is that the property is community property. To rebut the presumption, the agreements may be oral, written or implied. If there is an agreement rebutting the presumption, the property is characterized as separate property or part separate and part community property. If there is no agreement the property is community property. 

4. Property acquired on or after January 1, 1987 titled as Community Property:


The presumption is that the property is community property. To rebut the presumption, the agreement must be written or a clear statement in the deed. If there is an agreement rebutting the presumption, the property is characterized as separate or part separate and part community. If there is no agreement, the property is community property.

b. Right to Reimbursement for Separate Property Contributions

The law now is that the separate property contributor has a right to reimbursement, which protects the contributor.

One can have a written agreement to protect his or her separate property.


Hypo: Mr. Fabian is planning to contribute $275,000 of his separate property to improvements of a motel that he and his wife own. The title to the motel is held as husband and wife as community property. The most protection in the form of a written agreement might say something like, “In the event of dissolution, we agree that Mr. Fabian’s $275,000 is his separate property and represents a separate property interest in proportion to the value of the property at the time of the contribution.” Assuming the wife, Mrs. Fabian will not agree to the formulation because she feels that the $275,000 is community property because it is being contributed to their community property motel. To protect her interest, the writing could be a written waiver of Mr. Fabians right to reimbursement (as there is a right to reimbursement under 4800.2 and is only waived by written waiver) or the deed could say, “Community property with no separate property interests and no right to reimbursement.” 

c. Reimbursement of a spouse’s separate property contribution to acquisition of the other spouse’s separate property  - only applies upon divorce. 

Effective as of January 1, 2005, the legislature added a new subsection (c) to Family Code section 2640, which is the new version of the former 4800.2:

(a) “Contributions to the acquisition of property,” as used in this section, include downpayments, payments for improvements, and payments that reduce the principal of a loan used to finance the purchase or improvement of the property, but do not include payments of interest on the loan or payments made for maintenance, insurance, taxation of property.

(b) In the division of the community estate under this division, unless a party has made a written waiver of the right to reimbursement or has signed a writing that ahs the effect of a waiver, the party shall be reimbursed for the party’s contributions to the acquisition of property of the community property estates to the extent the party traces the contributions to a separate property source. The amount reimbursed shall be without interest or adjustment for change in monetary values and may not exceed the net value of the property at the time of the division.


Subsection (b) says there is a right to reimbursement when separate property funds are used to acquire community property. 

(c) * A party shall be reimbursed for the party’s separate property contributions to the acquisition of property [defined in (a)] of the other spouse’s separate property estate during the marriage, unless there has been a transmutation in writing… or a written waiver of the right to reimbursement. The amount reimbursed shall be without interest or adjustment for change in monetary values and may not exceed the net value of the property at the time of division.    


Subsection (c) says there is a right to reimbursement when separate property is used to contribute to the other spouse’s separate property.

Hypo: Robert and Judith were married in 1998. At the time they married, Robert owned a business and Judith owned a home in Tustin. The home is titled in Judith’s name. Robert and Judith lived in that home during marriage. In 2002, Robert contributed $80,000 of his earnings from his business to improvements on the home. They have no agreements about the contribution or the home. The home was appreciated in value. They recently separated and have filed divorce proceedings. Robert comes to you regarding his separate property contribution.


If the 2005 amendment to 2640 (4800.2) applies, Robert has a right to the reimbursement of his $80,000. Note that the home is the wife’s separate property, not because of the title in her name, but because she acquired it before marriage. The business is Robert’s separate property and therefore the rents, issues and profits are also separate property, hence the $80,000 is Robert’s separate property. Although the parties lived in the house during marriage, that is not enough to transmute the property to community property because after January 1, 1985, there must be an express declaration of a transmutation in writing. The result is that Robert gets his $80,000 back but the appreciation goes to Judith because the house is her separate property. The next issue is whether the 2005 amendment to Family Code 2640 apply to Robert and Judith’s divorce proceeding? This is a question of whether the statute can be applied retroactively. In Marriage of Fellows, the holding was that the Family Code and its amendments are retroactive when the legislature is silent. It is important to note that prior to the statute, the law was that there was no right to reimbursement and that the separate property contribution would be considered a gift to the other spouse absent a reimbursement agreement. Because of Fellows, the only way to get around the application of the statute retroactively is by making an argument that Judith’s due process would be deprived because she had a vested right as this was a gift to her.


Remember that 4800.1 = Family Code 2581 and 4800.2 = Family Code 2640 

B. Joint Tenancy at Death 

In Levine v. Levine, the husband and wife were married in 1974 and bought a house in 1975 titled as a joint tenancy. The husband had children from a previous marriage and he wanted to have his property be both community property and a joint tenancy. If the property is community property, which he wanted in the event he died first, then he has a right to will his ½ interest to his children. If the property is a joint tenancy, which he wanted in the event his wife died first, he would have the right of survivorship. The will was drafted up accordingly and the husband died in 1977. (Rule) The law at this time was that there is a presumption that upon death, the title held in the deed is the characterization of the property, hence in this case, a title held as joint tenancy is presumed to be a joint tenancy. This can be rebutted by an oral, written or implied agreement. Here the husband hoped he had an agreement with his wife, but the wife testified that they never talked about it. Therefore the house was a joint tenancy and the wife got all as the survivor. 


If Phil, the husband, had died today, 4800.1 would not apply because that statute only applied in divorce cases and this was a death case. If everything had occurred after January 1, 1985, then in order to rebut the presumption of a joint tenancy, the agreement would have to be by an express declaration in writing by the adverse party, which is the wife in this case (transmutation). Note that the transmutation statute is much broader than 4800.1 because the transmutation statute applies to all transmutations, not just limited to dissolution.

In Blair v. Blair, the couple married in 1963 and bought as house as a joint tenancy in 1972. The couple separated in June of 1985. In the divorce petitions, both wife and husband said the house was believed to be community property. In 1985, the wife made a new will and left all to her sister. The wife died before the marriage dissolution was resolved and before the divorce was granted. The husband sold the house in 1986 and the wife’s sister, Komara, sought half the proceeds from the sale because the house was community property (1/2 to the husband and ½ to the wife’s estate). The husband argues the house was a joint tenancy so he has right of survivorship and not entitled to give any proceeds to Komara. The trial court said that the house was community property based on the divorce petitions, which the court treated as an agreement to rebut the presumption of title characterization. Although the couple had filed for divorce, 4800.1 does not apply because the marriage was never ended by the court and because the wife’s death ended the marriage, this is a death case and the presumption is that the title controls. The court said that the house is presumed to be a joint tenancy and can be rebutted by a transmutation. But the issue is whether the transmutation can be oral, written or implied, or if the transmutation statute can be applied retroactively. Rule: Transmutations must be an express declaration in writing by the party whose interest is adversely affected (here the husband) as to transmutations that occur after January 1, 1985. The court remanded for the lower court to determine when the transmutation took place. The court also said that if Komara can’t establish a transmutation, she could try to prove there was a severance of the joint tenancy, which would destroy the joint tenancy and change the joint tenancy to a tenancy in common and the husband would not be entitled to half. (Rule)

In Hilke v. Hilke, the couple were married in 1955, bought a house in 1969 in joint tenancy and then filed for divorce in 1989. The divorce proceeding was bifurcated, meaning that there were two steps: the dissolution of the marriage decree and then the property interests finalized later and separately. The wife died after the dissolution decree but before the property issues were settled and had willed her half to her children. The court said this was a divorce case because the couple was divorced before the wife’s death, therefore the 4800.1 would now apply and the presumption would be that upon divorce, property held in joint tenancy is community property. However, the issue is that 4800.1 didn’t go into effect until January 1, 1984 (the original 4800.1) so the issue is one of retroactivity to a house acquired in 1969. Here, the court said that yes 4800.1 could be applied retroactively because the husband had no vested rights, because as a joint tenancy, his rights wouldn’t vest until she died. Because there was no impairment of any vested right, the statute was applied retroactively and the house was community property and the husband only got half.


After this case, the legislature got involved and in 2001, the holding in Hilke was augmented/ superceded by Probate Code 5601, which provides that, subject to several exceptions, a joint tenancy between a decedent (wife) and the decedent’s former spouse (husband), created before or during marriage, is severed as to the decedent’s (wife’s) interest if, at the time of the decedent’s (wife’s) death, the former spouse (husband) is not the decedent’s (wife’s) surviving spouse. 


The probate code is basically showing that at divorce, death severs a joint tenancy and it becomes a tenancy in common, which is ½ to the husband and ½ to the decedent. Although the probate code supercedes Hilke, the outcome is the same in both cases.

California Survivorship Community Property

In 2000, the California legislature enacted Civil Code section 682.1 (not the family code) which allowed married couples to have community property with the right of survivorship, like a joint tenancy.

(a) Community property of a husband and wife, when expressly declared in the transfer document to be community property with right of survivorship, and which may be accepted in writing on the face of the document by a statement signed or initialed by the grantees, shall, upon the death of one of the spouses, pass to the survivor, without administration, pursuant to the terms of the instrument, subject to the same procedures, as property held in joint tenancy. Prior to the death of either spouse, the right of survivorship may be terminated pursuant to the same procedures by which a joint tenancy may be severed…

(b) This section does not apply to a joint account in a financial institution to which Part 2 of the Probate Code applies.

(c) This section shall become operative on July 1, 2001, and shall apply to instruments created on or after that date.

Hypos regarding Community Property with Right of Survivorship:

In 2002, H and W acquire a home as “H and W, as community property with right of survivorship.” They use community funds to purchase the property. 


W dies in 2007. W’s will left her share of the community property to her children. Who will receive the home, H or W’s children? H will receive the home because of the right of survivorship. At death the home is treated like a joint tenancy, not subject to W’s will.


H and W separate in 2007. They have no agreements about the home. H and W dispute the ownership of the home. How will a court characterize the home in a divorce proceeding? The home will be community property unless a written agreement to the contrary. At divorce, the presumption is that community property is community property. In 1987, when 4800.1 was enacted, all joint titles are presumed to be community property, but it can be rebutted by a written agreement or statement in a deed.


H and W separate in 2007. They have no agreements about the home. H and W dispute the ownership of the home. W used $100,000 of her separate property to improve the home. How will a court characterize the home in a divorce proceeding? Will W receive reimbursement of $100,000? What about the appreciation? The home will be characterized as community property. The W has a right of reimbursement under 4800.2 unless she had a written waiver of the right. The appreciation will go to the community.

C. The Family Expense Presumption/Commingling

Often spouses commingle community and separate property funds in a single account. At divorce or death the owner of separate funds may attempt to trace those funds in order to claim them as separate property. There are two presumptions regarding tracing efforts:

1) Available community property funds are presumed to have been used to pay family expenses. Separate property funds are deemed to have been used to meet family expenses only when community funds are exhausted.

2) When separate property funds are used to pay family expenses, the separate estate has no right to reimbursement unless the parties have agreed otherwise.

These presumptions only apply to funds put into a bank account. Note that family expenses are different from acquisition because expenses are usually not assets but are consumables, like clothes and food and rent.

In See v. See, regarding a divorce proceeding, the husband claimed that all his separate property money that he spent for family expenses should be reimbursed to him from the community assets. The presumption for family expenses is it is first paid for with community property funds before separate property funds. The California Supreme Court said that there was no right to reimbursement because both spouses assume the duty of support, and that such duty requires the use of separate property of the parties when there is no community property. This case was in 1966, before there was equal management and control of community property and the husband had all control and the wife had no choice as to what funds would pay for what. However, the Court said that even if the wife used her separate property, she also would not get reimbursed. Rule: the use of separate property funds for community purposes is a gift to the community with no right to reimbursement, in the absence of an oral, written or implied agreement to the contrary.

1. Tracing Property Purchases from a Commingled Fund (acquisitions made from commingled account)

Rebuttal by Tracing Through Exhaustion or Family Expense Method

In See v. See, the husband convinced the trial court to use a “total recapitulation” theory to trace back to the separate property funds. The total recapitulation theory is to ascertain the amount of the community property at the end of the marriage by subtracting total family expenses during marriage from the total community property earnings during marriage. The court rejected the recapitulation theory because the whole time during marriage, the wife didn’t know what funds were paying for expenses. Because characterization of property occurs at acquisition, the presumption is that property acquired during marriage is community property and the burden is on the spouse claiming separate property to rebut the presumption by tracing. Rule: the presumption that property acquired during marriage is community property applies when a husband purchases property during marriage with funds from an undisclosed account or disputed source such as an account or fund in which he has commingled his separate funds with community funds but the presumption can be rebutted by tracing. “He may trace the source of the property to his separate funds and overcome the presumption with evidence that community expenses exceeded community income at the time of acquisition.” This is the “exhaustion” or the “family expense” method. The Court said that it is the duty of the spouse who commingled the funds to keep adequate records and if there are no records to rebut, the property is community property. But the Court said that if the husband, through no fault of his own, cannot possibly ascertain the balance of income and expenditures at the time the property was acquired, he can use the recapitulation theory.


Based on the exhaustion method, if there is enough community property funds in an account at the time the property was acquired, then the property is community property.

In Marriage of Mix, the wife was a lawyer and commingled her separate property funds in a bank account until 1963, when the wife opened her own account and deposited her income and her various investment in it. The couple sought a divorce in 1968. The Court said that the presumption is that property acquired during marriage is community property. But that the presumption can be rebutted by one of two methods of tracing to separate property:

1) Direct tracing, sometimes referred to as the Mix/Hicks method – separate funds do not lost their character as such when commingled with community funds in a bank account so long as the amount thereof can be ascertained. Whether separate funds so deposited continue to be on deposit when a withdrawal is made from such a bank account for the purpose of purchasing specific property, and whether the intention of the drawer is to withdraw such funds therefrom.

2) Exhaustion – if at the time of acquisition of the property in dispute, it can be shown that all community income in the commingled account has been exhausted by family expenses, then all the funds remaining in the account at the time the property was purchased were necessarily separate funds.

The wife could not show tracing by the exhaustion method, but the Court it was separate property because she was able to show direct tracing because she showed: 1) there was separate property funds in the account 2) she intended to used the separate funds. These questions are the direct tracing method or the Mix/Hicks method.

In Estate of Murphy, the husband died and the heirs were unable to establish direct tracing because they couldn’t show what the decedent’s intent was they could not use the exhaustion method because they couldn’t determine if the community funds had been exhausted at the time of acquisition. The court said that evidence that merely established the availability of separate funds on particular dates without also showing any disposition of the funds is not sufficient proof of tracing to overcome the presumption in favor of community property. The court added to the direct tracing test and said that there must be a disposition of those funds.  Now the direct tracing method is: 1) A showing of separate property funds in the account; 2) an intent to use those funds and 3) that the funds were actually used. 

In Marriage of Frick, the husband wanted to use the direct tracing method to rebut the community property presumption rather than the exhaustion method because the community funds were not exhausted and there was always community property funds in the account when he made payments on his loan. The husband was able to show there was separate property funds in the account, that he intended to use the funds, and that he did in fact use the funds. However, the court still held that the husband failed and said that the showing was not enough as he must show everything that was going on in the account. The court said although what he showed did satisfy the pre-existing elements of direct tracing, there was no other showing made. For example, he provided no evidence of what other expenditures were made from this account, the nature of the funds used and the time in which they were expended. There is no showing of the activity that occurred in the account during that month. 

This case was in 1986, and it is proof of the court’s disfavor of the direct tracing method and the attitude of the law now is that the community should be favored if funds are going to be commingled. But the court has not yet directly repealed the direct tracing method.  

What if the Commingled Funds Were Placed in a Joint Bank Account?

In 1983, the legislature enacted Probate Code 5305 to the treatment of funds held by married couples in joint bank accounts. The purpose of the statute was to provide that 4800.1 and 4800.2 (Family Codes 2581 and 2640) do not apply to funds in a joint bank account.

5305 reads:

(a) If parties to a bank account are married to each other, whether or not they are so described in the deposit agreement, their net contribution to the account is presumed to be and remain their community property.

(b) The presumption can be rebutted by:

(1) The sums on deposit that are claimed to be separate property can be traced from separate property unless it is proved that the married persons made a written agreement that expressed their clear intent that such sums be their community property; or

(2) The married persons made a written agreement, separate form the deposit agreement, that expressly provided that the sums on deposit, claimed not to be community property, were no to be community property. 
(c) Except as provided in Section 5307, a right of survivorship arising from the express terms of the account or under Section 5302, a beneficiary designation in a Totten trust account, or a payable on death payee designation, may not be changed by will.

Basically 5305 means that at divorce, a joint bank account is presumed to be community property, but it can be rebutted by tracing to separate property funds or by a written agreement. Also, the interest gets pro rata apportionment and does not all go the community.  

Upon death, Probate Code 5302(a) provides that the joint account goes to the surviving spouse unless there is clear and convincing evidence of a different intent. The section creates a right of survivorship in a joint bank account whether or not it is described as a joint tenancy or mentions the right of survivorship.   

V. Classification of Property

A. Professional Degrees

A professional education degree does not constitute community property, which means it is not divisible upon divorce. Marriage of Aufmuth. 


An education degree not only does not constitute community property, but it does not involve property at all. Courts have said that an educational degree is not property because it is not marketable, and it is not transferable. However, there are other things, such as unvested and unmatured pensions that are considered property and they aren’t marketable either.

Community Contributions To Education or Training At Divorce

In Marriage of Sullivan, the wife supported husband and put him through medical school. After he became a doctor, he sought a divorce. The wife argued that she should be compensated for her sacrifice and her lost opportunities because she could not get any part of the educational degrees as it is not property. The Supreme Court of California waited on the case for the legislature to act, which it did in enacting 2641. The statute was applied retroactively and applied to all divorce proceedings not yet final as of January 1, 1985.

(a) “Community contributions to education or training” as used in this section means payments made with community or quasi-community property for education or training or for the repayment of a loan incurred for education or training, whether the payments were made while the parties were resident in this state or outside this state.

(b) Subject to the limitations provided in this section, upon dissolution of marriage or legal separation of the parties:

(1) The community shall be reimbursed for community contributions to education or training or a party that substantially enhances the earning capacity of the party. The amount reimbursed shall be with interest at the legal rate (10%), accruing from the end of the calendar year in which the contributions were made.

(2) A loan incurred during marriage for the education or training of a party shall not be included among the liabilities of the community for the purpose of division pursuant to this division but shall be assigned for payment by the party. 

(c) The reimbursement and assignment required by this section shall be reduced or modified to the extent circumstances render such a disposition unjust, including but not limited to, any of the following:

(1) The community has substantially benefited from the education, training or loan incurred for the education or training of the party. There is a rebuttable presumption, affecting the burden of proof, that the community has not substantially benefited from community contributions to the education or training made less than 10 years before the commencement of the proceeding, and that the community has substantially benefited from community contributions to the education or training made more than 10 years before the commencement of the proceeding.

(2) The education or training received by the party is offset by the education or training received by the other party for which community contributions have been made.

(3) The education or training enables the party receiving the education or training to engage in gainful employment that substantially reduces the need of the party for support that would otherwise be required.

(d) Reimbursement for community contributions and assignment of loans pursuant to this section is the exclusive remedy of the community or a party for the education or training and resulting enhancement of the earning capacity of a party. However, nothing in this subdivision limits consideration of the effect of the education, training or enhancement, or the amount reimbursed pursuant to this section, on the circumstances of the parties for the purpose of an order for support pursuant to Section 4320.

(e) This section is subject to an express written agreement of the parties to the contrary.  

As to the wife in Marriage of Sullivan, reimbursement is the only right and it is to go to the community, so the wife will only get half of it. The wife was able to reap the benefits from the new law, which passed while the case was on appeal because the statute was applied retroactively. 

Hypo: H and W married in 1998. H then entered medical school. He graduated in June 2002, and they moved to Oregon for his internship. Tuition for medical school was $60,000. He took a loan for $40,000 and the remaining $20,000 was paid from W’s earnings. Their move to Oregon cost $1,000. They stayed in Oregon until H finished his residency in 2005. W worked full-time during that time, but took off a year from 2003-2004 to care for their baby. When she returned to work, they had a child care expense of $4,000. In 2005, they returned to CA and have recently separated and filed for dissolution. What are W’s rights regarding H’s educational degree?


As to the $20,000 that was from the W’s earnings, which is community property. Is it a community contribution? Under 2641(a) – yes because it was payments made by community funds for education. Therefore, under 2641(b)(1), the community will be reimbursed, so the W gets only $10,000 (1/2 of the community contribution because it was reimbursed to the community) plus interest. As to the $40,000 loan, under 2641(b)(2), H gets to keep the loan because it was a loan incurred during marriage. As to the $1,000 move to Oregon, this could be an expense, but more likely than not, you could argue and succeed that the $1,000 was a community contribution because it was an education related expense because the move was for his residency. (In Marriage of Watt, the court said that at least community contributions would be cost of tuition, fees, books and supplies and transportation or special living expenses). Therefore the W would again only get half because the $1,000 reimburses the community. As to the $4,000 child care, this is an ordinary living expense. Can H argue under 2641(c)(1) that the community has already benefited so the reimbursement should be modified? Probably not successfully because the presumption is against him as the contribution was made less than 10 years before the proceeding. 


Note that had the $40,000 loan been incurred before marriage, then 2641(b)(2) does not apply because that specifically says as to loans incurred during marriage. The result that H would get the loan is the same, however, but it would be governed by 2621 “Debts incurred during marriage by either spouse before the date of marriage shall be confirmed without offset to the spouse who incurred the debt.”

In 2641(b)(1) regarding reimbursement, the statute requires that the education or training must be to substantially enhance the earning capacity of the party. The Court in Marriage of Graham said that whether the purpose of the education or training was to enhance the earning capacity was a subjective intent of what the earning party intended to do with the degree. In the case, the H went to law school, but testified that he never wanted to take the Bar and he only wanted the further his education. The court believed him and said it could not establish a per se rule that a law degree enhances earning capacity because it is not a ticket to prosperity as many attorneys are not good.

Spousal Support

It is important to note that spousal support is not a right and it is discretionary meaning that the judge will consider different factors to determine whether or not to award spousal support and the amount. Such factors are included in 4320 and include, the earning capacity to maintain standard of living, extent to which the supported party contributed to the education or training, the ability of the supporting party to pay, the needs based on standard of care, duration of the marriage, ability of the supported party to engage in gainful employment, age and health, ordinary living expenses etc.

In Marriage of Watt, the court of appeals said that in looking at the maintenance of the standard of living to determine whether spousal support should be given, the court should not want the supported party to have to maintain the same standard of living as was maintained while he or she was the only working spouse and the other was in school. This is because the parties have a depressed standard of living at such time.   

B. Goodwill

Certainly upon divorce, the tangible community property assets will be divided. But the issue was whether goodwill, although intangible, could be community property divisible under divorce.

“Goodwill” has been defined as the difference between the book value and the market value; the idea or probability that old customers will resort to the old place of business; expectation of continued patronage; the built-up value of one’s business beyond the value of his capital, stock, funds or property.

Based on the foregoing definitions, goodwill is property because it is marketable and has a value. Therefore goodwill can be community property if it is a community business attributable to one spouse’s efforts.

1. Professional Goodwill – is recognized in CA and can be community property and is subject to division upon divorce.

The court in both Marriage of Lukens and Marriage of Foster, held that a professional does have a goodwill because when professionals sell practices, they are getting paid more for the goodwill. 

In determining the value of the goodwill for division upon divorce, courts have considered: 1) Age 2) Health 3) Past earning capacity 4) Reputation in the community 5) Professional success


Courts say that it may not considered future earning power to determine the value of the goodwill because future earning abilities are separate property.

2. Celebrity Goodwill

Court in Marriage of McTiernan said that there is no such thing as celebrity goodwill because movie directors, (like Mr. McTiernan) artists, athletes, etc. have a talent and are creative which is a trait that is personal to the person and therefore not property because it can’t be sold when it is not attached to a business. Rule: No celebrity goodwill unless it is attached to a business (like commercial or enterprise) and a business is not a person who is doing business. 

However, there is an argument that there is a reputation and continued patronage because of studios liked McTiernan, he would probably get hired again. This sounds like goodwill. There is also an argument that the court’s distinction does not help distinguish celebrities from others because the same argument of the skill be personal to the person, can be argued as to professionals as well.  

D. Separate Property Business

Ways in which a business can be separate property:

1) If the business was separate property and owned prior to marriage or

2) If one spouse received an inheritance or a gift during marriage of money that was used to buy or invest in a business

Ways in which business can increase in value:

1) By the efforts of one spouse or by the community or


*if there is an increase in value of a separate property business due to the efforts of a spouse, that increase in value can be community property* 

2) By other factors like economic factors (i.e. inflation)

There are two approaches in California for the apportionment of business growth and profits of separate property business:

1) Pereira Approach – favors community property and that case held that marital labor should be regarded as a community contribution to the business and growth in the value of the business during marriage should be apportioned between the community and separate estates. 


The formula was to look at the separate business and decide the amount that would have been earned over the course of the marriage had the separate business money been put into a bank account.  Allocate a fair and reasonable return on the separate business, which would be separate property and all else (the residual) would be community property.  


Pereira  is only used when a major factor in the increase in value was due to a spousal effort (community effort). Note that in the Pereira approach, the family expenses are not to be deducted, because they are already done so in the beginning figure. 

2) Van Camp Approach – usually favors the separate property owner. Van Camp is used when the increase in value is not due to the efforts of one spouse (such as the heightened demand for cars after WWII), but the community should still get something.  

The formula is that the community should get the actual salary or the reasonable value of the services of that spouse, minus the family expenses. Such would be the community property and all the residual would go to the separate property owner. 

In deciding which formula to apply, the court must figure out what was the major factor in the increase in value (economic or spouse). To do this, might often be difficult, so the court should consider theses factors:

1) Amount of time spent (if a lot of time is spent, this could favor Pereira because it sounds like more spousal effort)

2) Other enterprises during the time period (if the growth in other businesses were high too, this favors Van Camp)

3) Unusual economic events (if yes, favors Van Camp)

4) If the business can operate without special skill, talent or personality (if yes, favors Van Camp)

In Beam v. Bank of America, the husband inherited $1.6 million during marriage and he and his wife lived off the money. The husband management the investments all day but he was not successful in it. The court said that the managing of securities is a business. At this dissolution proceeding, the husband got $1.85 million and the wife only got $38,000 of a promissory note because the note was all the court found to be community property and that the $1.85 million was separate property. The wife argued that the husband’s efforts led to the increase in value in order for Pereira to apply and that the community could be favored. However, applying Pereira, the fair and reasonable return on his investment was 7% annually (at this time – today is 10%), which would have been $4.2 million. But because the husband was not successful, he only got $1.85 million and therefore there was no residual to be community property at all and all was his separate property. Under Van Camp, the wife loses too. There was no salary, so the court used the salary of an investment manager off this account, which would be $17,000 per year. So $17,000 minus the annual family expenses, which was $24,000 leaves negative $7,000. Therefore there was nothing left nor any residual. The wife lost on both grounds because the increase was too small. This is usual however.

VI. Premarital Contracts and Transmutation of Property During Marriage

A. Premarital contracts – as a general rule, a husband and wife may opt out their rights and the community property system by premarital agreements. Also, premarital agreements are to be in writing. 

Prior to 1970, premarital agreements were viewed as a violation of public policy because it encouraged divorce as parties contemplated divorce prior to marriage. Around 1970, which was around the same time as no-fault divorce was created, the Courts held that premarital agreements did not violate public policy.

In Marriage of Dawley in 1976, the court said:

1.) It is permissible to contemplate divorce and have premarital agreements as long as agreement does not promote, facilitate or encourage divorce (if it does, it will be void for violating public policy)


*example of promoting divorce is an agreement that the husband will give the wife his house and either $500,000 or half of all his assets, whatever is greater upon divorce, in exchange for wife’s virginity. This was void for promoting divorce. Marriage of Noghrey


In considering this matter, courts have said that there should be a substantial economic benefit.

2.) Courts should look to the objective language of the contract to be controlling instead of the subjective contemplation of the parties as that is too difficult to prove

3.) The premarital agreement must be voluntarily agreed to and not the product of duress, fraud or undue influence or coercion.


“Undue influence” the court said meant grossly oppressive and unfair advantage of another’s necessities or distress.


One example of a mitigating factor for a potential finding of undue influence or duress is the sophistication of the parties, age and whether educated or not and the timing of signing the PMA, the discussions and atmosphere surrounding the signing.

4.) Premarital contracts can arrange property rights but cannot waive or limit spousal support


*As a practical tip: it is good if the premarital contract contains a “severability clause,” which says that if any provision is found to be void, the other provisions are still effective.

Exceptions to the Writing Requirement (Statute of Frauds)

1. Promissory estoppel- where the spouse changed her position in reliance on the other spouse’s promise to her detriment. Hall v. Hall (this exception applied equally to the PMA act, but not an exception to transmutation writing requirement).

2. A fully executed oral agreement. Freitas v. Freitas (although case in 1916 and probably limited to cases involving life insurance policies – wife agreed to marry husband if he promised to make her a beneficiary on this life insurance policy. After marriage, he changed his benies to his children)

B. Family Code Sections on Premarital Agreements

1. 1986 PMA Agreement Act

The Uniform Premarital Agreement Act was passed in 1983 and then in 1985, California adopted a modified version of the UPAA called the California Premarital Agreement Act 1601, 1610, 1611, 1612, 1613, 1614, 1615, 1616, and 1617.  The major subject of the enactment was to make premarital agreements enforceable.

1601 Application. Is effective on and after January 1, 1986. Not retroactive, but prospective to any premarital agreements executed on or after that date.

1612 Subject matter of premarital agreement. (a) Parties may contract to all the following:

(1) The rights and obligations of each of the parties in any of the property of either or both of them whenever and wherever acquired or located.

(2) The right to buy, sell, use, transfer, exchange, abandon, lease, consume, expend, assign, create a security interest in, mortgage, encumber, dispose of, or otherwise manage and control property.

(3) The disposition of property upon separation, marital dissolution, death or the occurrence or nonoccurrence of any other event.

(4) The making of a will, trust or other arrangement to carry out the provisions of the agreement.

(5) The ownership rights in and disposition of the death benefit from a life insurance policy.

(6) The choice of law governing the construction of the agreement

(7) Any other matter, including their personal rights and obligations, not in violation of public policy or a statute imposing a criminal penalty.

a. Basically, subject matters include property, choice of law, and any other matter including personal rights and obligation that do not violate public policy. 

b. The statute did not mention the enforceability of spousal support waivers, which all expected the statute to do. In Pendleton v. Fireman, in 2000, the court said that under the 1986 Act, spousal support waivers are not per se unenforceable and will not violate public policy when executed by intelligent, well-educated persons, each of whom appears to be self-sufficient in property and earning ability, and both had the advice of counsel regarding their rights and obligations as martial partners at the time they execute the waivers (all the factors were met in the case and the most important factor in the enforceability of a spousal support waiver is whether the party was independently represented by counsel)

1615 Enforcement. (a) A premarital agreement is not enforceable if the party against whom enforcement is sought proves either of the following:

(1) The party did not execute the agreement voluntarily OR 

a. The statute does not define “voluntary” so the same factors from Dawley apply (Dawley not overruled by the Act). Barry Bonds added a few more factors like independent counsel, unequal bargaining power, disclosure of assets, understanding the intent of the PMA. 

(2) The agreement was unconscionable when it was executed and before execution of the agreement, all of the following applied to that party:

(A) That party was not provided a fair and reasonable disclosure of the property or financial obligations of the other party.

(B) That party did not voluntarily and expressly waive, in writing, any right to disclosure of the property of financial obligations of the other party beyond the disclosure provided.

(C)  That party did not have, or reasonably could not have had, an adequate knowledge of the property or financial obligations of the other party.

(b) An issue of unconscionability of a premarital agreement shall be decided by the court as a matter of law.


*Based on 1615, because subsection (a)(2) requires full disclosure and unconscionability to be void, as long as the opposing spouse’s lawyer discloses, it doesn’t matter how unconscionable it is and it is enforceable. 

2. 2002 Amendments to the PMA Agreement Act 

The amendment made several important changes:

1612(c) – Subject Matter of PMAs Amended

1) Spousal support provisions will not be enforceable unless the party against whom    enforcement is sought was represented by independent counsel at the time the PMA was signed.

2) Even if that party was represented by independent counsel, a spousal support provision will not be enforced if it is unconscionable at the time of enforcement. 

a. The CA Supreme Court in Marriage of Rosendale dismissed the defenses by the husband when the wife argued that the spousal support waiver that she agreed to with independent counsel, was still unenforceable because it was unconscionable at the time of enforcement because her circumstances had changed due to an accident. The statute gives courts a second chance to determine if the PMA was unconscionable. The Court in the case suggested that this section of the amended 1612(c) would apply retroactively to PMA’s prior to January 1, 2002 that included a spousal support waiver.

b. In deciding in whether 1612(c) should be applied retroactively, the court must consider whether due process rights would be violated. It does this by balancing the state interest with a spouses legitimate reliance on the prior existing law. In Rosendale, there was a strong state interest because otherwise the wife would be on Medicaid or other state benefits, even though there was a spouse who could pay.  Because this was a strong state interest, it seemed to outweigh the reliance on the law by the husband.

1615(c) – Enforceability of PMAs Amended

The legislature, in responding to Bonds, added many provisions to insure that PMAs are entered into voluntarily. 

1) The parties are required to have independent legal counsel or waive that in a separate writing

2) The party against whom enforcement is sought has not less than 7 calendar days between the time the PMA is presented and the party is advised to seek independent legal counsel and the signing of the PMA

3) The party against whom enforcement is sought, if unrepresented by legal counsel, must be fully informed of the terms and the affect as well as the rights and obligations he or she is giving up, must be proficient in the language of the PMA and the explanation, the explanation must be in writing and delivered to the party, and before signing PMA must execute a document declaring that he or she received the information required.

4) PMA and other writings were not executed under duress, fraud or undue influence, no lack of capacity

5) Any other factors court deems relevant

3. Issue of Retroactivity of the 2002 Amendment

The statute was silent as to its application. Family Code Section 4(c) provides application of amendments to the Family Code are without regard to when  the operative events occurred. 

In Marriage of Fellows, the CA Supreme Court in 2006 said that the general rule with regard to the application of Family Code Amendments is that they are retroactive because of Family Code § 4(c).


Note that even though this is the general rule (which is the complete opposite of the general rule for legislation) there are exceptions, such as when the due process rights of a party are interfered with because the party had no way of knowing that compliance with a provision was required. For example, if in trying to enforce a PMA, after 2002, Fellows would apply which says the amendment is retroactive. However, under the 1615(c) amendment, in order for a PMA to be “voluntary” there must have been 7 days between when the PMA was given and when it was signed. However, if a husband had his wife sign a PMA well before 2002, then his reliance on the then existing law would probably override any state interest because his due process right to notice of the law would be infringed. This is because the amendment is an about face in the law and it substantially would alter property rights because it would make the husband’s thought-to-be separate property into community property by failing to have 7 days between.


It is likely that even though 1612 is retroactively applied, not all the requirements of 1615(c) will be applied retroactively.   

VII. Management and Control & Fiduciary Duty Regarding Community Personal Property
Remember that a separate property owner has complete management and control over his or her property

A. Duties Owed During Marriage

1. Under Family Code 1100, either spouse has management and control of community personal property, which means that both or either has a right to use or spend the money.  

a. Exceptions where not equal management or control:

a. Gifts – 1100(b) A spouse may not make a gift of community personal property or dispose of community property for less than the fair and reasonable value, without written consent of the other spouse.

b. Clothing/Furniture – 1100(c) A spouse may not sell, convey, or encumber community personal property used as the family dwelling, or the furniture, fittings, or the clothing without written consent of other spouse

c. Business – 1100(d) A spouse who is operating or managing a business, which is substantially all community personal property, has the primary management and control of the business or interest. This means that spouse may act alone in all transactions, but shall give the other spouse written notice (not consent).

2. In managing community property, each spouse owes the other a fiduciary duty, which is defined in 1100(e) as good faith. This fiduciary duty is owed until the property is divided by the parties or by the court (which means even after divorce).

3. Under CA Financial Code 851, if a spouse deposits her earnings in a bank account in her name, she has the exclusive right and benefit and only she and a creditor has access to the account, but not the husband. However, placing the earnings in a bank account in one name, does not transmute the community property into separate property. 

4. CA Family Code 1100(e) incorporates Family Code 721, which states the specific duties owed by a spouse to the other under the “fiduciary duty.”

a. Providing access at all times to any books kept regarding a transaction

b. Rendering upon request, true and full information of all things affecting any transaction which concerns community property

a. Upon request is important because one might not breach a duty by not offering the information because there must be a request for the information. In Duffy, the court said that the spouse must really ask. But not all of Duffy is still good law. Duffy  said that there is not duty of care but only a duty of loyalty, which meant that assuming good faith by a spouse, he is not liable to her for improvident investment of community property. The legislature expressly overruled that portion of Duffy and incorporated Corporation Code 16404 into the Family Code, which says that the fiduciary duty prescribes a duty of care as well as a duty of loyalty. This means a duty not to take unfair advantage over the other spouse. When one takes an unfair advantage over a spouse, there is a presumption of undue influence and the burden or proof is on the spouse with the advantage to show there is no undue influence. 

c. Accounting to one spouse any benefit or profit derived from any transaction by one spouse without the consent of the other spouse which concerns the community property.   

5. The fiduciary duty is only breached by engaging in grossly negligent or reckless conduct, intentional misconduct or a knowing violation of the law. Corporations Code 16404(c) 

a. One does not breach a duty for using the money against the other’s wishes unless it amounts to gross negligence or is illegal conduct – this is because both spouses have a right to spend the money as if it is his or her own.

b. But in Marriage of Lucero, the court said that the community owns all pension rights attributable to employment during the marriage. So if the wife had a stock option (which is community property because in consideration of her work) and she used separate funds to exercise the option even though community funds were available, she would be depriving her spouse of his community interest in the stock and a breach of fiduciary duty. However, if the thing being purchased is not a community interest (like a house rather than a pension) with separate property though community funds were available, that is okay. Somps v. Somps a husband should not be compelled to keep his separate funds idle.

6. Remedies when a breach of fiduciary duty

a. The right to sue for breach of fiduciary duty – 1101(a)

b. Order an accounting by the court or the property or access to community property – 1101(b)

c. Court may order name of spouse be added to the community property held in the name of the other spouse alone – 1101(c)

a. Note that all these remedies can be sought during marriage and there is no requirement of any filing of separation or divorce –1101(f)

7. Damages when claiming a breach of fiduciary duty 

a. Award of amount equal to 50% of any asset undisclosed or transferred in breach of the fiduciary duties plus attorney’s fees and court costs. The value is measured at the date of the breach at its highest value. These damages aren’t limited to just these. 1101(g)

b. If there is fraud, exemplary damages, etc., the award is 100% of any asset undisclosed or transferred in breach of fiduciary duty and the award is not limited to this.

B. Duties Owed After Filing a Petition for Dissolution – there is a higher duty owed 

In Marriage of Rossi, the wife had filed a petition for a divorce and then she won the lottery. Wife did not disclose any of the winnings during the separation of assets. The court said that relationship between spouses, even after filing for a divorce, imposes a duty of the highest good faith and fair dealing on each spouse and neither shall take unfair advantage of the other. The court said the wife breached her fiduciary duty and the remedy to the husband was 100% of the lottery winnings because of 1101(h). 

1. When filing for a divorce, Family Code 2040 says that an action for a divorce or annulment shall contain a temporary restraining order.

2040(a) The summons shall contain a temporary restraining order:

(1) Restraining both parties from removing the minor child or children of the parties, if any, from the state without the prior written consent of the other party or an order of the court.

(2) Restraining both parties from transferring, encumbering, hypothecating, concealing, or in any way disposing of any property, real or personal, whether community or quasi-community, or separate, without the written consent of the other party or an order of the court, except in the usual course of business or for the necessities of life and requiring each party to notify the other party of any proposed extraordinary expenditures at least five business days before incurring those expenditures and to account to the court for all extraordinary expenditures made after service of the summons on that party.


Notwithstanding the foregoing, nothing in the restraining order shall preclude a party from using community property, quasi-community property, or the party’s own separate property to pay reasonable attorney’s fess and costs in order to retain legal counsel in the proceeding.

(3) Restraining both parties from cashing, borrowing against, canceling, transferring, disposing of, or changing the beneficiaries of any insurance or other coverage including life, health, auto, and disability held for the benefit of the parties and their minor child or children…The restraining order remains effective until modified by a court or until a decree is entered or the petition is dismissed.

What if one spouse transfers community assets as the marriage comes to an end? 

If the transfer is to defraud the spouse so the spouse doesn’t get anything, then the transferring spouse is subject to Family Code 1101(h) for breaching the fiduciary duty. But a severance of a joint tenancy is not a transfer or disposition of property within the meaning of 2040 and does not violate the temporary restraining order and injunction that prohibit the husband and wife from transferring or disposing of any property during the pendency of dissolution proceedings. Estate of Mitchell.  

But in McTiernan, the court gave the wife 50% of the stock with the husband sold community stock after the filing of the petition for divorce without court order or written consent of the wife. This violated the TRO. When violate a TRO, it is a breach of fiduciary duty and the wife can get a remedy under 1101(g). 

VIII. Separate and Apart

Separation and its date is important because that is the day when the earnings of the spouses become separate property.   

There are four potential times when a couple is considered separate:

1) When one spouse moves out

2) The filing of petition for marriage dissolution

3) No sexual relations

4) Separation of financial arrangements

In Marriage of Baragry, the husband moved out in August 1971, but they didn’t file for a divorce until October 1975. During the four years, the husband spent nights with his girlfriend but had dinner with the wife and family, kept his mailing address, filed joint tax returns and even went on vacations with the family. Living separate and apart refers to that condition when spouses have come to a parting of the ways with no present intention of resuming marital relations.  The court said that to determine the date of separation, the court must look at the parties’ conduct to determine the intent of the parties. The parties conduct is evidence of a complete and final break. Here, when the husband moved out, there was no complete and final break because they held themselves out as a married couple. The court weighs all factors. One big indicator is when the parties separate their financial arrangements.


This rule promotes reconciliation between spouses otherwise cutting off the community when one moves out or there is a filing for divorce, there might be a discouragement to continue with the divorce and not try to reconcile. 

1. Division at Divorce

Under Family Code 2550, the community is divided equally. But the community can include assets and liabilities.

a. Division of Liabilities

The general rule is that unpaid debts incurred during marriage are also divided equally at divorce. But there are three exceptions:

1) Educational loans – assigned to the spouse that received the education

2) Tort liability – when one spouse incurs tort liability that is not based on an act or omission which occurred while the married person was performing an activity for the benefit of the community, is assigned to the tortfeasors. However, Hersch  said that spousal negligence incident to activity that benefits the community is community debt. So if liable because of something did on the job, it is community debt. 


Note that tort liability in this context does not mean attorney’s fees.

3) When community debts exceed community assets - the excess is assigned as the court deems just and equitable, taking into account the parties ability to pay

2625 Separate Debts  - all separate debts including those debts incurred by a spouse during marriage and before the date of separation that were not incurred fro the benefit of the community, shall be confirmed without offset to the spouse who incurred the debt.


This means that debts have to be characterized as either separate or community debts. Community debts are those incurred for the benefit of the community.

Debts Incurred Before Marriage – 2621 – to the spouse who incurred the debt

Debts Incurred After Marriage But Before Separation – 2622(a) Except as provided in subdivision (b), debts incurred by either spouse after the date of marriage but before the date of separation shall be divided as set forth in Sections 2550 and 2552, inclusive, and Section 2601 to 2604, inclusive.

(b) To the extent that community debts exceed total community and quasi-community assets, the excess shall be assigned as the court deems just and equitable, taking into account factors such as the parties’ relative ability to pay.

Debts Incurred After Separation But Before Judgment- 2623 – 

(a) Debts incurred by either spouse for the common necessaries of life of either spouse or the necessaries of life of the minor children of the marriage, in the absence of a court order or written agreement for support or for the payment of these debts, shall be confirmed to either spouse according to the parties respective needs and abilities to pay at the time the debt was incurred.

(b) Debts incurred by either spouse for nonnecessaries of that spouse of minor children of the marriage shall be confirmed without offset to the spouse who incurred the debt. 


A “necessary” is all living expenses appropriate to one station in life (i.e country club membership, private school)


A “common necessary” are items that are required to sustain life (i.e. food, clothes, housing and medical care). All else are “non-necessaries.”

Debts Incurred After Entry of Judgment- 2624
Debts incurred by either spouse after entry of judgment of dissolution of marriage but before termination of the parties’ martial status or after entry of judgment of legal separation of the parties shall be confirmed without offset to the spouse who incurred the debt.


VIV. Putative Spouses, Unmarried Cohabitants and Domestic Partnership

A. Putative Spouses – when a spouse thought they were married and then finds out that there is something wrong with the legal marriage and therefore the marriage is either void or voidable.


Void – a marriage is void for bigamy (where thought divorced and remarried but not yet finalized) and incest (does not include first cousins who can marry in California)


Voidable – a marriage is voidable for fraud by the person who was defrauded and can annul the marriage. For example, if the wife finds out that the husband was a convicted felon, she can annul the marriage, but if she stays with him the marriage is ratified. A marriage is also voidable for an incapacity such as underage.

1. Putative Spouse Doctrine – Family Code Section 2251 - if a putative spouse is in good faith and has a good faith belief in the marriage then one or both can get putative spouse status and any property acquired during the putative spouse marriage is considered as if it was community property, called “quasi-marital property.”

In Estate of Leslie, it was declared that a putative spouse should be treated just like a surviving spouse. Therefore after the death, the probate code, which defines what the surviving spouse gets if the decedent dies intestate or testate, also applies to the putative spouse. Intestate – surviving spouse gets ½ the separate property. Testate – if no heirs, the surviving spouse gets all the separate property; if one heir, surviving spouse gets ½ the separate property; if more than one heir, gets 1/3 of the separate property.

If there are two spouses, and both were innocent, the court can split the property 50/50 to each spouse. Estate of Vargas where the husband was married to a woman and then also married Josephine without a divorce and lived a double life. He acquired property after his additional marriage to Josephine. The first marriage was the legal marriage and therefore because bigamous, the second marriage was void. But the court found Josephine was a putative spouse because she had a good faith belief of a lawful marriage.

2. Criteria:

1) A good faith belief – objective; a reasonable person

2) A license and a ceremony – most cases say that there must be some form of ceremony to show an intent to lawfully marry


The putative spouse status ends when there is no longer a good faith belief

Hypo: H knew his divorce was not final and the second wife is the earning party. He would not get any of her earnings because he did not have a good faith belief and not a putative spouse. If however H was the earning party, then the second wife could get half his earnings.

B. Unmarried Cohabitants

There are no common law marriages in CA, so when there is no marriage and the couple lives together it is not governed by the Family Code but is a normal civil action governed by judge made law in Marvin v. Marvin.

Unmarried cohabitants can receive property rights at both death and termination, but there must be either:

1) An express contract – can be oral or written, but it can’t be based on meritrious sexual services (prostitution)

2) An implied in fact contract or

3) A possibility of equitable remedies   

Implied in Fact Contract

Hypo: Unmarried couple lived together for 8 years and held themselves out as married. They both used the man’s last name and so did their four kids. The man worked and the woman was a stay at home mom. 


The woman can’t be a putative spouse because there was no good faith belief that they were married and no ceremony. But because the parties conducted all their business as a married couple, the court said there was an implied in fact contract. The more marital-like the relationship looks the better.


But in Maglica v. Maglica, the woman sued for implied in fact contract and for quantum meruit, which is the reasonable value of services rendered. The lower court gave her $84 million but the appellate court reversed on the quantum merit claim because in quantum merit awards, the court must subtract the value and support she had already received and she benefited from the relationship as when worked together they made equal salary. But the court did remand as to the implied in fact contract. “We certainly do not say that living together, holding themselves out as husband and wife, and being companions and confidants are sufficient in and of themselves to show an implied agreement to divide the equity in a business owned by one of the couple. However, such facts taken together with others bearing more directly on the business and the way the parties treated the equity and proceeds of the business, can be part of a series of facts which do show such an agreement.” 

Marital-like is a plus for an implied in fact contract, but there seems to be an additional element of a business related activity. Therefore if the woman handled all the finances, that could be enough.

The unmarried cohabitants theory of Marvin v. Marvin  also applies to same-sex couples. Wharton v. Dillingham. It also applies to both real and personal property. 

C. Domestic Partnerships

Domestic partners – are two adults who have chosen to share one another’s life in an intimate and committed relationship of mutual caring.

Domestic Partnership Act of the Family Code Section 297 went into affect January 1, 2005. The rights are the same as married people, including a right to “community property” acquired during the relationship. The partnership gets dissolved in the family courts. 

 
Note that there is no such thing as putative domestic partners.

Requirements:

1) Must register with the state 

2) Have a common residence – which means both partners share the same residence. It is not necessary that the legal right to possess the common residence be in both their names. Two people have a common residence if one leaves the common residence but intends to return

3) Not married to someone else

4) Both at least 18 years old

5) Either:

a. Both are members of the same sex or 

b. One or both of the persons are over the age 62

6) Both persons are capable of consenting to the domestic partnership

Couples were allowed to register prior to 2005 and were given a chance to opt out of the Act prior to January 1, 2005. Legislature tried to make the Act retroactive by applying the Act to the date of when the couple registered. But it has not been challenged yet and whether it applies retroactively depends on due process. 
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