Marital Property Outline
1)
Comparative Property Systems

■
History 


□
Traditional Common Law System



●
Husband given almost all power




○
H managed and controlled all CP as if it were his SP




○
H managed and controlled W’s SP, with the only exception that he could not convey or 






encumber the property without W’s consent



● 
Not until 1975 was there equal management and control of property by H and W. 


□
Community Property System



●
CP principles came from the Visigoths in Europe.



●
Wives fought in wars and shared in spoils of war with their husbands – this eventually led to the 




concept of sharing – community property system.





○
We adopted this concept to protect the land of the wife (not merely for sharing), so when she 





got 
married, the husband wouldn’t be able to take over her property that she had before getting 




married.

A)
Equitable Distribution



●
not really covered in class

B)
Community Property Distributions


I)
Community Property Defined



●
All property, real or personal, wherever situated, acquired through the labors of the labors of either 



spouse during the marriage irrespective of the direct contributions to acquisition or the condition 




of the title.



●
CP owned equally by the spouses from the moment of acquisition



●
Property can’t be conveyed without of consent of the other spouse



●
Sharing Principle – the effort and labor of either spouse during the marriage creates 






community property 




Summary





Community Property is all property extending from the labor of either spouse during marriage, 



irrespective of direct contribution to the acquisition of the condition of title



Notes – Community Property




●
All Property, Real Or Personal, Wherever Situated, Acquired through the labors 




of either spouse During The Marriage irrespective of direct CONTRIBUTIONS TO 




its acquisition or the condition of title.  Community Property is owned equally by 




the spouses from the moment of acquisition




○
During marriage there is a present, existing, equal interests in community property. 




○ 
@ divorce mandatory 50/50 split





○
Absent an agreement of the spouses, there is ordinarily no right to partition the community 





property during marriage





○
At death in community property, the surviving spouse and the decedent’s estate each own 





one half of the community property





○
spousal support is an entirely up to the discretion of the court, based on certain factors, of 





which the length of the marriage is given great deference/consideration




○
Sharing Principle – the effort and labor of either spouse during the marriage creates 





community property




○
The CP begins to accrue immediately once marriage begins





○
A spouse can’t gift Community Property at a price lower than market value w/o consent of the 




spouse


II)
Separate Property Defined



●
All Property owned before marriage, AND all property acquired during marriage by gift, bequest 




(inheritance), devise, or descent (gratuitous transfer)




●
A spouse may, without the consent of the other spouse, convey his/her own SP.



Notes – Separate Property




●
Separate Property →
all property owned before the marriage and the property acquired 




thereafter by gift, bequest, inheritance, devise, or descent (gratuitous transfers).




●
Separate Property includes
:




(1) All property owned by the person before marriage




(2) All property acquired by the person after marriage by gift, bequest, devise, or descent




(3) All rents, issues, and profits of the individual’s separate property





○ 
this principle represents the George v. Ransom, the creditor case which further established 





that creditors can’t go after the other spouses separate property




●
In addition, George v. Ransom, introduced the Tracing principle





○
The Tracing principle, sets forth that the property will remain separate 
property until the 





character of the property changes



III)
EARNINGS AND ACCUMULATIONS WHILE LIVING SEPARATE:




●
The earnings and accumulations of a spouse and the minor children living with, or in the custody 




of, the spouse, while living separate and apart from the other spouse, are the separate property of 



the spouse



IV)
HYPOTHETICALS






 ●
Wife owns a land before marriage and she sends her husband out in the field to work and the land 



produces crops





○
Under George v. Ransom, what are the profits of the crops?





▪
SP, b/c profits of SP are also SP.




○
Under Sharing CP concept, what are the profits of the crops?





▪
CP, b/c efforts of either spouse during marriage yield CP.





●
Husband owns a business before marriage (so it’s his SP).  Wife stays home and takes care of the 




kids.  Should the income from the business be SP or CP?




○
Under George v. Ransom?





▪
SP




○
Under Sharing CP concept?





▪
CP, b/c his efforts are community





●
General Rule Separate Property





○
In most cases, rents, issues and profits are SP and anything else is an exception to the rule.


V)
The Characterization of the Property: (FIT)




●     “Funds”





○
Tracing, what money was used to purchase the property



●
“Intentions”





○ 
Did they have a contract? Did they agree to something other than what it started out to be?



●
“Titles”





○ 
Title is the least important





○ 
In California, title is not determinative of the property’s character, thus, in calif we look to see 




what funds were used to buy the car in order to see the character of the property



●
 Case – Downer v. Bramet, 





○
married in 1953, H worked for Chilcott since 1943, H & W separate in ’71, H receives deed to 




a ranch from Chil in 8/72, and marriage settlement on 12/72. H dies in ’76, the ranch is sold, 





and only then does W learn of the ranch’s existence in ’80. 






○
H’s argument is that the ranch was a gift, therefore SP







○
W the ranch was a bonus, a renumeration for pension benefits earned during the employment, 






therefore CP







○
Title in H’s name did not matter, the ranch needed to be traced to the origin, which was 







actually money earned in recognition to H’s services to Chil as an employee. Further, H had no 






social r’ship with Chil, that may demonstrate that Chil intended to gift the property, rather do 







what was intended, renumerate to H the ranch in recognition of H’s services 







○
Could be part SP and part SP, because H worked for Chil since ’43 and married in ’53, 







therefore could be apportioned in time for the 10 years


VI)
Tracing



●
Trace back to original source to determine the character of the property.




○
Look to the original form of the property to determine what type of property the profits are that 




come from that property




○
If something starts out as SP, it remains SP (same for CP)




○
If you can trace the property back to SP funds, then the property is SP (most of the time) – and 




vice versa.


VII) Apportionment
●
Sometimes property is a compilation of both SP and CP.  In these cases, the court may simply 
apportion a percentage of the property so that it’s part SP/part CP.



VII) Examples



●
Separate Property owned by W, during marriage H tends the property and farms crops for profit, 




what is the money earned?







○
At first glimpse we would think under the sharing principle, that the profits because of the 







effort by H during marriage created community property BUT, under George v. Ransom, 







using tracing, we trace back where the money came from and learn, that, the money is Separate 






property






●
In 2005 H & W worked and earned salaries, how are these salaries classified?





○ 
The salaries are CP, earned during marriage, traced to the work and labor of spouses 





during marriage




●
If H took part of the salary & put it in a bank account in his name, b/c the bank acct is H’s name, 




does this change the character of the property?







○ 
title does not control, where does the money come from? Community Property, therefore 







the bank acct is comm. prop






●
What about the interest on the bank acct?







○
B/c the original source is community property the interest is CP






●
If W receives an inheritance and uses it to buy a painting







○ 
the inheritance and the painting are SP






●
W purchased a painting with part salary part of an inheritance, what is the character?

○
hybrid, part CP and part SP



VIII) Summary




●
@ divorce 50/50 mandatory division of CP, and SP is excluded from divorce proceeding




●
spouse entitled to half of the CP when the marriage ends (divorce)








○

spousal support is discretionary @ divorce not a right 






●

CP concept → whatever earned during marriage through the labor of either spouse






●

TRACING → the character of the property does not change, unless transmutation (see below)





●

Apportionment → It is possible that a property may be characterized as half SP and CP






●

Title in spouses name will not change the character of the property
2)
Marital Agreements - Transmutations

■
**MARITAL AGREEMENTS – TRANSMUTATIONS**



○

2 Aspects of the Law 






▪

(1) Pre 1985 & 






▪

(2) “As of” 1985


■

TRANSMUTATION – the changing of the character of the property



○

From Sp → Cp




○ 
From Cp → Sp




○

From Cp → part Sp, part Cp




○ 
From Sp → part Cp, part Sp


I)
Pre 1985 Transmutation




○

No Formal requirements for property agreements made during, as opposed to before marriage






▪
a transmutation could have been done by, conversation, conduct, & led to a lot of litigation about 





what the spouses thought and did.




▫
Courts would look to Oral, implied, or written agreements to transmute the property





▫
The transmutation occurred when the agreement was made





▫ 
The transmutation covered all property, both real and personal





▫ 
Very informal





▫ 
More difficult to prove transmutation in divorce, than in death




▫ 
Courts looked to the intent, if it looked like the party wanted to relinquish interest in the 





property, then the court would find that there had been a transmutation



○ 
@ Death



▪
Case – Estate of Raphael (1949) (notice the difference at DEATH here and DIVORCE in 




Jafeman)




▫
brother of deceased started the litigation, claiming that the land the real and personal 






property of his dead brother was SP. W claims that is CP. Decedent (H) inherited 






property from his mother in 1939, nine months later H and W m’d and died in 1946. W 





claims that H’s SP transmuted into CP therefore at death all CP goes to survivor. In 






1940 joint tax return, and 41-44 W reported half of H’s earnings. In 1940 W H said, 






“We are partners now, file taxes together, everything that was H’s was W’s. Thus H 






transmuted all SP to CP by an oral agmt, which was fully executed and corroborated by 





documentary evidence





▫
Court asserted “The object of the oral agreement of transmutation was fully performed 





when the agreement was made for it immediately transmuted and converted separate property 




of each spouse into community property and nothing further remained to be done”




▫
Rule: All that is required to show an executed oral agreement of transmutation is proof 




of the parties’ acts and conduct in dealing with their property


○
@ Divorce



▪
Case – Estate of Jafeman (1972) (much higher threshold, harder, because there will surely be 




conflicting testimony)





▫
Before H owned a house that is the subject of this litigation. H and W get married and 





move into the home. W claims that the house is now CP because lived in 14 years, W 





managed, they referred to it as ours, and W paid to finance the home. But the Court 






HELD that there was no transmutation. The individual belief of a party is ineffective. 





Here since we see that it is harder to prove transmutation at divorce, b/c that primary 






information to determine the transmutation is the intention of the relinquishing party, 






and surely at divorce the party is not going to give the other party their property. 





▫ 
fact that the husband referred to the property as “our home” was not enough to transmute the 





property, the belief of the spouse who is claiming the property are insufficient,



○
Comparison




Jafeman







Nelson



■ no oral or implied agmt




■ Yes oral or implied agmt






■ @divorce H present to argue



■ expressed desire to provide for his wife




■ wife had different SP





■ 30 unit apt




■ reference to home as “ours”



■ reference to apt as “ours” different meaning than 




calling a home you live in “ours”




■ Her the W is a Widow



○
 Difference btwn Death and Divorce




▪
Who is there to testify





▫
Death – the surviving spouse





▫
Divorce – both 



○
Summary – Transmutation pre-1985



▪ 
Oral and Implied agreements transmuting property are permitted



▪
Transmutation occurs when the agreement is made



▪
Informal




▪
More difficult to prove in divorce cases than in death cases





▫
in the divorce if there is conflicting testimony




▪
 Intention of the spouse relinquishing his/her interest controls

II)
“As Of” 1985 – Transmutation - § 852



■
“As of” 1985 the made the requirement for transmutation harder/stricter through the transmutation 



statute 



○
§852 requires 
(1) a writing








(2) express declaration
 








▪
must contain language which expressly suggests that the characterization 









of ownership of the property is being changed









(3) the party relinquishing must consent or accept


■
Not all transfers need to be according to the statute





○
Subject to the Gift Exception § 852(c)





▪
The statute is subject to a gift exception:






(1)
a gift between spouses of clothing, wearing apparel, jewelry, or other tangible articles of 





a personal nature;






(2)
used solely or principally by the souse receiving the gift; &






(3)
That is not substantial in value taking into consideration the circumstances of the 






marriage


A)
§ 852 → as of ‘85



○ 
The law is not retroactive, meaning that, it only applies to alleged transmutations as of 1985 

 



▪
Critical to note that the date of the alleged transmutation, Not the acquisition of the property






▫
Here we are talking about the agreement to change the character of the property must be 






from 1/1/85 and on, it can’t be retroactive because otherwise it would deprive the party of 





the due process, the law was not in effect back then so the party was not able to adequately 





protect itself




○ 
the scope of the new Statute was broad, because it applies to all types of transmutations, from CP 




→ SP, from SP → CP, and SP of one spouse → SP of the other




○
Notes – § 852 






▪
Oral agmts no longer work, and the conduct of the parties will not change the character of the 




property, & the statute makes it clear that it is the intention of the spouse adversely affected 




by the transmutation that controls




▪
The statute is subject to a gift exception:






(1)
a gift between spouses of clothing, wearing apparel, jewelry, or other tangible articles of 





a personal nature;






(2)
used solely or principally by the souse receiving the gift; &






(3)
That is not substantial in value taking into consideration the circumstances of the 






marriage




▪
Use of commingled/combined funds will not trump/overcome the express declaration






▫
when the home is SP but H and W use CP to pay the mortgage




▪
a will may not be used as “evidence of transmutation of the property in a proceeding 






commenced before the death of the person who made the will.




○
Purpose behind the change to stricter requirements to transmute





▪ 
To prevent litigation over whether there was a transmutation or not since it was just too easy to 




transmutate before 1985, which went against the intention of the parties and led to perjury.



○
General RULE – Written documents will control AND the person must really know that 





transmutation is going to occur (i.e. signing a document without knowing the legal effect does 




NOT satisfy the express declaration requirement)






▪
No consideration is required.


■
Language necessary for the party relinquishing interest





○
Language in the document must indicate that the spouse whose interest is adversely affected was 




aware that he/she was transmuting the property





▪
Magic words such as “transmutation,” but “community/separate property” NOT required




▪
“I give to my H/W any interest I have” is sufficient.





Merely using the word “transfer” is NOT sufficient by itself.  (Barneson)


■
Extrinsic Evidence?




○
Extrinsic evidence NOT permitted to prove a transmutation.  (MacDonald)





▪
Exceptions to the Statute of Frauds such as partial performance and estoppel are NOT 





permitted to force a transmutation.  (Benson)



○
A statement in a will is NOT admissible as evidence in divorce proceedings (b/c wills become 




effective only upon the death of the person), BUT is admissible in a probate proceeding (b/c 




person has already died).  (§853)


■
Application of § 852 and its effects




○
Case – Estate of MacDonald (the word consent is not enough for tansmustation)




W had terminal cancer, the parties agreed that H’s pension should go to the children, thus the 




pension which 
was CP was intended to go from the CP to an IRA then to a trust for the children, 



during the process the wife signed the “consent form” …I consent. 
Here, both husband and wife 



thought and intended to transmute the property, but the issue came down as to whether the “I 




consent” by the Wife was enough to transmute from CP 
to W as SP, which the court answered in 



the negative. I consent does not really demonstrate that the writing 
in and of itself demonstrates 



that there is a change in character (transmutation), however if the consent form said, “I give all 



my interest I have in the account to…” then the court asserted that there would have 
been a 




valid transmutation





▪
 the court asserted that the writing must contain language which expressly suggests that the 





characterization of ownership of the property is being changed, and the language, “I consent” 





▪
the court introduced the “magic words” transmutation; separate property; or community 





property, but explained that they are not required or limited to said words, something saying 




I give up all my interest suffices. 





▪
the documentary language controls, not extrinsic evidence of a spouses intent




○
Case – Benson (bright line rule resulting in inequity) (grant deed is enough for transmutation)




M’d in 1983, separated in ’00, during the marriage, W’s dad gave the couple full ownership of 




property in 
Santa Barbara home, then the father asked H & W to convey the home into a trust, so 



by grant deed H & W 
deeded the home to the trust. 





** Held a grant deed is enough to transmute from CP to SP, because the grant deed sets forth 




clear/sufficient language to change the character from CP → SP, in contrast an oral agreement will 



not suffice 
to transmutate the character of a property, any agreement must be in writing, & there 



must be an express 
declaration, but note above that the words “transmutate” “Community 




Property” and “Separate Property” are not necessary, this is demonstrated by the fact that a 



grant deed satisfies the requisite “express declaration”





▪
Benson also introduces that there is no partial performance exception to the transmutation 





statute




○
NOTE





▪ 
The court mentioned that had H argued the case in a different manner, there might have been a 




different outcome. Specifically, that the wife here got an unfair advantage (W got the home and 




half of the husbands pension) there is a possibility for the breach of fiduciary duty argument.  



■
Sufficient for Transmutation




○
“I give all my interest”




○
Grant deed




○
“Transmutation”


■
Not Sufficient for Transmutation





○
“I Consent”









○
“I Transfer”









○
sole title in spouses name, alone


■
Gift EXCEPTION to §852:



○
§852(c) – A gift between the spouses does NOT have to be by express declaration in writing if the 



gift:




▪
Is clothing, wearing apparel, jewelry or other tangible articles of a personal nature




▪
That is used solely or principally by the spouse to whom the gift is made; And





▪
That is not substantial in value taking into account the circumstances of the marriage.


■
Summary




○
As of 1985 and the statutory change in Transmutation




 The transmutation will be difficult/stronger





▪ 
In order to make sure the transmutation was certain





▪ 
In order to avoid litigation





▪
& does not look at the extrinsic evidence






▫
possible perjury 







▫
intentions will change at divorce







▫
peoples memories change at divorce







▫
b/c would lead to litigation over informal agreements



■
Different Transmutations:





○ 
From SP → CP: 






▪
In this situation there will normally be Joint Title, here the courts are not as worried b/c most 





likely there is already a writing




○
From CP → SP: 





▪

Here, this looks more like one of the spouses is taking the property for themselves. Here one 






spouse might not even know about the possible transmutation, here title in spouse’s name is not 





determinative of the character of the property. 



■
Problems



(1) Brenda (W) and Gerry (H) marry, they decide to buy a mobile home for vacation. They used CP to 



make the purchase, W asks H to the title in W’s name, so H asks the seller to do so, title is in W’s 



name, what is the 
character of the property at dissolution?




▪ 
No although there is a title (representing a writing) does not show that H, the relinquishing 





party anything up, one of the elements is for the relinquishing party to consent or accept the 





transmutation. 



(2) 
Same as above, although H intended for W to have the mobile home as her SP?



 

▪
No extrinsic evidence is not allowed in transmutation, therefore, the fact that H intended for W 




to have the property will not change the outcome here See MacDonalds



(3) Put the title in her name as “W’s separate Property”




▪ 
Yes there is a writing, a title, express declaration, the document titled in W’s name as 




SP, H’s consent or acceptance that H relinquishes the property, H had knowledge 





that he was relinquishing interest, and further he intended to.



(4)
Everett owned a Rolls-Royce before his marriage to Evelyn, his second wife.  After they married, 



he registered the Rolls-Royce at the DMV in the names of Everett or Evelyn.  He used funds from 



a joint account to pay off the remaining balance of the purchase of the Rolls.





▪ 
NO – Writing → Yes, Express Declaration → no, party relinquishing consent → N






title is not determinative, therefore using tracing, we trace back where the funds came from and 




SP




(5)
Everett owned real property before his marriage.  After he married Evelyn, he signed a grant deed 



that stated "I, Everett, convey my real property from myself to myself and my wife Evelyn, as joint 



tenants."




▪ 
Yes – Writing → Yes, Express Declaration → Yes, party relinquishing consent → Yes






In effect what H did was transmute his property from CP to S, because under a Joint Tenancy, 




both H 
& W own ½ of the property as Separate Property



(6)
Everett gave Evelyn his first wife's engagement ring and wedding ring.  It was a beautiful antique 



set, but 
of little monetary value.





▪
Yes – §852(c) exception to the writing requirement, (1) Is clothing, wearing apparel, jewelry, 





yes here this is a ring, (2) That is used soley or principally by the spouse to whom the gift is 





made, the ring will generally be worn only by the woman, (3) That is not of substantial in value 




taking into account the circumstances of the marriage, here the fact pattern indicates that the 





ring is of little value, therefore this ring perfectly fits the transmutation exception under §852c



(7)
Jay Carson, a wealthy businessman, recently remarried.  He uses community funds to buy his 




new wife Joan a pink sports car that has a personalized license plate reading "JC". When he gives 




her the keys, he says, "Here, Honey, it's your baby."  She responds, "Thanks a million."  Soon after, 



Jay realizes that the marriage is 
a disastrous mistake and is contemplating a divorce.  Joan is 




claiming that the car is her separate property.  How would a court decide?





▪ 
Arguable either way, most important is the fact sensitive analysis taking into account the 





circumstances of the marriage



○
NOTES –




 
▪
Today there is a problem re: diamonds, because they are of value




○
Review




▪
Transmutation 






▫
provides for certainty b/c of the three requirements, it is not easy to transmute.  Effect of 






the strict guidelines for transmutation is that there will not be the conflicting intentions @ 





divorce, there will be no
need for lengthy adjudication, there either is a transmutation or 






there is not, and there are certain things the law recognizes as a complete transmutation, a 





grant deed, → Benson, or in any doc says title to be vested in X as separate property, 






because here the relinquishing party clearly consents, accepts to the relinquishment of his 





or her interest. In some cases the courts are so strict that the holding is contrary to the 






parties intentions, and one way we will learn is that one way get pass the strict ruling, is 






through the 
fiduciary duty.



○
Summary




▪
§ 852 → Transmutation are not valid unless made in writing by “express declaration” by the 




spouse 
whose interest is adversely affected




▪
§ 852(e) – Applies to transmutations as of 1/1/1985








▪
The Language in the document must indicate that the spouse whose interest is adversely 





affected was transmuting the property;




▪
“magic words” such as transmutation, community/separate property not required;




▪
“I give to…any interest I have…” is sufficient. See MacDonald




▪ 
a grant deed may be a valid transmutation. See Benson




▪
Extrinsic evidence not permitted to prove a transmutation. See MacDonald




▪
“Transfer” may not indicate a transmutation. See Barneson




▪
Transfer to a revocable trust may not indicate a transmutation See Starkman




▪ 
No exception to the writing requirement for “partial performance” See Benson




▪
A statement in a will is not admissible in divorce proceedings, but would be admissible in a 




probate proceeding §853




▪
A will is only effective at death, (not for a transmutation) so it can be changed, it is only a 





future intention, the Wife has nothing, the W had a mere expectation




▪
A Gift between the spouses does not have to be by express declaration in writing if the gift 





§852(c)






(1)
Is clothing, wearing apparel, jewelry or other tangible articles of a personal nature






(2)
That is used soley or principally by the spouse to whom the gift is made






(3)
That is not of substantial in value taking into account the circumstances of the 







marriage
3)
Title Presumptions



Presumptions are NOT themselves evidence, thus facts must be presented to raise them.


There are 3 stages:

(1) How to raise the presumption?

· There must be some foundational facts brought in, so that you can say that if these facts are proved, then there is a presumption.

(2) Presumption itself

· Almost all of the presumptions we deal with are CP presumptions.

· i.e. if a fact is true, then the property is CP.

(3) How to rebut the presumption and who must rebut it?

· ALL presumptions are rebuttable.

A)
Community Property Presumptions



I)
The General Community Property Presumption: 




○
property acquired or possessed during marriage is presumed to be community property





▪
the evidentiary presumption reflects the courts preference for community property 






characterization





▫
which means that at divorce, then the CP will be divided equally and at death the CP will 






go to the surviving spouse




▪
The presumption applies to property that is; 

▫
Untitled (i.e. antiques, coins, paintings, etc.), and
▫
Titled in only one spouse’s name (i.e. stocks, cars, boats, etc.



(A)
You can raise this presumption merely by showing that it was acquired during marriage OR 




possessed during marriage. 




▪
Once the presumption is raised, the SP proponent has the burden of proof to REBUT it by 





tracing back the funds to an SP source.  BUT showing title in one spouse’s name is NOT 





sufficient by itself to establish the property is SP.





▫
If the presumption is rebutted, the property will be considered SP or apportioned part 






SP/part CP.




▪
Unless the presumption is rebutted by a spouse who claims the property as separate property, 





then the presumption becomes conclusive




▪
Tracing will be an integral part of the general community property presumption and is 





sufficient to rebut a presumption

(B)
Short marriages/Burden Proof


▪
Does the possessed presumption apply in a short marriage where evidence can be 




inferred as to the source of the funds?



▫ 
If it is possible to introduce evidence as to when the property was acquired, then one 




should not rely on the possessed theory



▫
In a short marriage, the fact that the _____was possessed during marriage may not be 




enough to raise the presumption, instead, the spouse might have to show that the 





_____ was acquired during marriage


▪ 
California requires a preponderance of the evidence is sufficient to rebut the presumption



Case  – Lynam



○ 
A presumption was raised that funds in a bank account were CP simply b/c they were in possession 



of the funds at the end of a long marriage.  That is all that is needed to raise this presumption.  Just 



possession during marriage raises the presumption.  The presumption can be rebutted but if not, 




then the property will be CP.


▪
RULE – The presumption raised on the mere fact that property was possessed during 


marriage is usually only used in 2 situations:
▫
Long marriages; or

▫
Cases where the facts are difficult to ascertain.




Case – Mahoney (short marriage, need to show the property acqd during marriage rather than 



possessed)



○ 
H purchased life insurance policy for $1 before flying on a plane, and put his son as the beneficiary 



to the proceeds. Now 2 months before doing so H married W (short duration), H dies Son gets the 



money and W claims half, b/c it was CP, and under CP a spouse can’t make a gift of the CP w/o 




the consent of the other 
spouse. W, says source was CP therefore entitled to half. So here the court 



here the court recognizes the difference of a short marriage, W needed to show that the $1 acquired 



during the marriage to claim the cash.





▪
RULE – When the marriage is short, you usually need to show that the property was 





acquired during marriage (instead of merely possessed) in order to raise the CP 






presumption.





▫
This somewhat goes against the policy of property being CP but it is an exception used in 





short marriages.





▪ 
Strategically, she could have maybe proved acquired during marriage, did he just get paid, in 





order to put the burden on the son

■
Hypotheticals




▪
H and W both work and earn a salary.  The earnings are CP since they are efforts during their 


marriage.  H put part of his salary in a bank account in his name that earns interest. How would 


the interest be classified?
▫
If they had an agreement, that would control.

▫
If NO agreement, then it’s CP – comes from the salary and the salary was CP.



▪
Concept of tracing back to the source – source of the funds controls.

▫
Does title matter? Does it matter that account is in his name?

▪
NO – doesn’t matter if in one spouse’s name – title doesn’t necessarily determine the 


character of the property.


▫
They could agree to put CP into the back account in his name – doesn’t make it his




▪
can’t steal it by putting title in his name.

▪
RULE – Buying something with CP and putting it in one spouses name does NOT 

change the character of the property – still CP b/c we don’t know if there was an 


agreement between them.  In these situations title does NOT control.  Title in one 


spouse’s name will NOT change the character of the property.


▪
W receives inheritance in 2001 – buys a painting with it.

▫
How would the inheritance be characterized?

▪
SP

▫
How would the painting be classified?

▪
SP – look at the source of the funds (tracing).




▪
Using hypo above, what if W gives painting to H and he takes it saying, “I love it and I’ll 





treasure it forever”?





▫
Intention of the parties controls – intends for it to be his SP, so it’s H’s SP.






▪
Cross over between gift and an agreement – agreed that it will becomes his SP.






▪
Up until 1975 this kind of agreement could be oral, but now it must be written.




▪
Using hypo above, what if W uses part of her salary and part of her inheritance to buy the 





painting?

▫
Apportionment – considered part SP and part CP based on tracing back to the funds that 
were used.  So it’s proportional ownership.



○
EXAMPLE  





▪
H and W, married couple buy a piano from W’s inherited funds, if they divorce, then W will 





want to 
claim the piano, when the lawyer asks when did you buy the piano, W says in ’98 a 





year after we married, the lawyer thinks, possessed and acquired during marriage, so the 





general presumption is that the piano is thus CP. Then W will ask what funds were used to 





purchase the piano, which was SP, so the lawyer explains that if we can prove that you bought 




the money with money from your aunt’s inheritance, then it is yours, because tracing is 





sufficient to rebut a presumption.




○
Function/Operation 




(1)
raising the presumption -





→
the party raising the presumption must submit evidence/facts to “raise” the 







presumption,







▪
this will usually be possessed or acquired





(2)
the presumption itself





(3)
Who & how to rebut the presumption







→
Tracing




○
EXAMPLE 





▪
H and W marry in 1970, H just died w/o a will. In H’s closet W finds a shoebox full of cash 





total $100k, H’s bro claims the cash b/c it is SP, and W claims the cash as CP. Problem, b/c 





there is a lack of evidence, we don’t know when the property was acquired, thus in the cases 





with no evidence can raise presumption b/c possessed during the marriage, so burden on H’s 





brother to rebut






▫
This case reflects the holding from Lynum that the General presumption for CP 







encompasses property possessed during marriage



■
Summary – General Community Property Presumptions




○
If the property is acquired or possessed during marriage then the presumption is that the 





property is community property 





○
If the property is acquired or possessed during marriage and the property the title to the 





property is held in 
one spouse’s name, then the presumption is that the property is 





community property 





○
If the property is acquired or possessed during marriage and the property the title to the 





property is UNTITLED, then the presumption is that the property is community



II)
There is no SEPARATE PROPERTY presumption


III)
Other Issues




a)
APPORTIONMENT




○
EXAMPLE  






▪
wife bought a painting with $4k SP and $6k CP, it was acquired during the marriage, then 





at divorce the wife will get $7k ($4k SP + $3k half of the CP) and H will get $3k this is






apportionment




○ 
Same if the painting happens to appreciate in value up to $100k, 





▪ 
then 40% SP of W → $40k 






▪ 
60% CP h & W → $60k which each get half $30k





▪ 
so W gets $70k and H gets $30k. 



b)
Role of Title





1)
Property Titled in one spouse’s name is treated differently from jointly titled property, and






2)
Title in one spouse’s name does not mean that that property is the separate property of that 






spouse






▪ 
Title will not control, because a presumption may be rebutted by tracing






▪ 
General Community Property Assumption applies that property acquired (or 






possessed) during marriage is presumed to b community property




○
the reason that title in one spouse’s name does not control, because people title in different 





names for a variety of reasons, other than to determine ownership




c)
Summary - Presumptions




○
General Community Property Presumption: 





▪ 
Property acquired or possessed during marriage is presumed to be community 






property. This presumption applies to property that is→







→
Title that is in one Spouse’s name; or 







→
Untitled personal Property.





▪
This presumption can be rebutted by → Tracing, and by showing that the property is 





held as Joint Tenants






▪
The burden of proof is on the → claimant seeking as Separate Property





▪
If the presumption is rebutted, the property will be considered






→
Separate Property or → Proportioned Property (part SP part CP)
4)
The Married Woman’s Special Presumption

A)
Married Woman’s Special Presumption



○
Property acquired by married woman before 1975 by a married woman in an instrument in writing 



(title in the wife’s name), it is presumed to be her separate property



▪
WHAT? → Real or Personal Property



▪
WHO? → Married Woman



▪
HOW? → in a written instrument – title in a woman’s name




▪
WHEN? → Property acquired prior to 1975



▪
PRESUMPTION? → The property is the woman’s Separate Property



○ 
The Married Woman’s Special Presumption applies to 




▪
real or personal property, interest, or encumberance




▪
a Married Woman




▪
Property acquired before 1/1/1975




▪
Property created by a written instrument


Case – Holmes



▪
Property was purchased with community funds, thereafter H put the property’s title solely into W’s 



name, therefore it is assumed that the property given to W as a gift, so b/c the property title is in W’s 



name, it is presumed that W’s separate property. 



▫
this presumption may be rebutted, must introduce evidence that demonstrates that in fact H 




did not intend to give W the property, that H’s intentions were not to give the property,




▫
tracing does not work o rebut the presumption, because, we already know where the money 




is coming from



Case - Louknitsky



▪
Deed in W’s name, 1954, therefore general presumption that the property is W’s SP, but here 




the presumption is rebutted because, upon examination of the facts, H was not in the country at 



the time, in fact H did not even know that the property was solely in W’s name. Therefore here 



there is no INTENT that H intended to give W the property

B)
Does the date of acquisition matter?


○ 
If a husband uses community property and puts the title in his wife's name in 1975 



or thereafter, what presumption will apply?  





▪
Community Property




○ 
How can that presumption be rebutted? 
 



▪
evidence of intent that parties orally agreed to transmute or implied agreement to 






transmute, and obviously a writing as well




○ 
How can that presumption be rebutted if the same events occur in 1985 or 





thereafter? 
 



▪
Express Declaration in writing and relinquishing party agrees or consents


C)
Questions 



1)
What happens to acquisitions as of 1975 in W’s name 





→ Title in W’s name, purchased with CP but H intended to give it to W, the law presumes that it is 




CP





▫
in order for W to rebut the presumption, must introduce evidence of an oral agreement or of an 





implied agreement






▫ 
here rebut by tracing will not work




2)
What happens to acquisitions as of 1985 in W’s name?






→ Title in W’s name, purchased with CP but H intended to give it to W, the law presumes that it is 




CP





▫
in order to rebut the presumption need a writing, express declaration, where relinquishing 


   



party accepts or consents (“transmutation, 





▫
Here if the money came from SP, then tracing would be sufficient to rebut the presumption that 





the 
property is CP


D)
Summary - Presumptions 



○
Married Woman's Special Presumption:




▪ 
Property acquired by a married woman is presumed to be her separate property IF





Acquired Prior to → January 1, 1975





▪ 
In a → writing, written instrument in her name




▪ 
The presumption can be rebutted by → intention of husband not to give it to her




▪ 
Tracing will not rebut this presumption because → funds are not determinative, 





husband had control and management, so putting title in W’s name would indicate a gift





▫ 
If a husband uses community property and puts the title in his wife's name in 






1975 or thereafter, what presumption will apply?  







▪
Community Property






▫
How can that presumption be rebutted? 
 





▪
evidence of intent that parties orally agreed to transmute or implied agreement to 







transmute, and obviously a writing as well
5)
Joint Title Presumptions

a)
General info:


1)
85% of husband-wife deeds are in Joint Tenancy (JT).


2)
90% of JT deeds are to husband-wife.


3)
Bonds, stocks, etc. can all be in JT.

b)
JT vs. CP:


○
JT (A Common Law Concept)




▪
Considered SP (undivided ½ interests)



▪
During Marriage




▫
Unilateral transfer allowed




▫
Severance results in tenancy-in-common



▪
At Death




▫
Entire property goes to surviving joint tenant



▪
At Divorce




▫
At request of either party, family court will divide as if CP.



▪
Creditors’ Rights




▫
Non-debtor’s ½ may be immune.




▫
After death, completely immune.



▪
Tax Consequence




▫
Disadvantages at death.




▫
Stepped-up basis in ½ only.


○
CP



▪
During Marriage




▫
Joinder required to transfer real property.




▫
Written consent required for gifts of personal property.



▪
At Death




▫
Each spouse can will ½.




▫
Without a will, all goes to surviving spouse (similar to JT).



▪
At Divorce




▫
Mandatory ½ to each spouse.



▪
Creditors’ Rights




▫
Creditor can reach all CP, but generally no SP.



▪
Tax Consequence




▫
Advantage at death.




▫
Stepped-up basis for all.

c)
Joint Tenancy – General Rules



1)
Presumption that if title held as Joint Tenancy, then character is Joint Tenancy




▪
the presumption that property is held as Joint Tenancy is not rebuttable by tracing




▪
Presumption that property is held as Joint Tenancy is rebuttable by evidence of another 





agreement, demonstrating the intentions, that the property is not intended to be held as joint 




tenancy 






▫
If the Joint Tenancy presumption is rebutted, then the character of the property is held as 






part Community Property, or part Separate Property


2)
Case



▪
Schindler: Title in the property as JT, but W claims that in JT only for convenience, the parties 



intended it to be CP. Here, the title was in JT, thereby raising the presumption that the property 



is characterized by the deed as JT, so the wife must rebut the presumption. How should W 




rebut the presumption of JT? Not by tracing, b/c only tells us the money used to purchase, 




not the intent of H. 




▪
Note





▫
There are two different sets of presumptions because…







▪
If the title is held as JT, that the character is JT, because








▫
Assumedly, both spouse took part, signed something that acknowledged the Joint 







Tenancy







▪ 
If the title is held in one spouse’s name, remember, the presumption is that any 







property acquired or possessed during marriage is presumed community property



d)
JOINT TITLES AT DIVORCE



1) 
1965 Single family home exception




▪
as of 1965, the legislature enacted a statute § 5110. 





▪ 
When a single family residence of H & W is acquired by them during the marriage as joint 





tenants, for the purpose of the division of such property upon divorce, the presumption is that 





such single family residence is the community property of said husband and wife.




2) 
Marriage of Lucas (1980)




▪ 
H and W married, W had a trust fund, used her SP to purchase and improve the home, but held 




as JT.  Very important case.  House was purchased with 75% SP funds from W and 25% CP 





funds.  §5110 applied so it was determined to be CP.  However, the court looked to see if there 




was an agreement made as to the character of the property and the intentions of the parties 





when the house was bought.  The court found no agreement that W was to maintain a SP 





interest.  Thus, the conclusion was that it’s CP.  Then they said that the wife could only be 





reimbursed if there was an agreement between the parties to give her reimbursement.





▫ 
Lucas Test







▪
Step One – Characterization







▫
Characterize the property.  If held in JT, then presumption under 










§5110 is that it is CP at divorce.  It can be rebutted by an agreement (Oral, written, 







implied). If no rebuttal, then it remains as CP.






▪
Step Two – Reimbursement







▫
Determine whether SP contributor spouse has a right to reimbursement.  Look to 








see if there is a reimbursement agreement. If no agreement, then entire property 







is considered CP and is split 50/50 (SP is considered a gift to the community).  If 








there is an agreement, then that spouse only gets a reimbursement of the SP 








contribution and the remainder is considered CP (including all of any appreciation 







in the FMV of the property). 






▫
BOTH steps are controlled by an agreement.






▪
Note – The courts said that Lucas applies beyond simply single 

family residences 






but to all JT properties.
e)
Anti-Lucas Laws – 1/1/84


▪
In response, the legislature enacted CFC §4800.1 and §4800.2:


▫
§4800.1 made step 1 stricter by saying that all joint title property (including CP, JT, 



Tenancy in Common) acquired during marriage, regardless of the date of acquisition, will 


be presumed to be CP at divorce, but it can rebutted by a written agreement or a clear 


statement in a deed/title that the property is SP and not CP.



▪
Has to be in writing now, (not allowed to be an oral or implied agreement)



▪
This section extended the single family residence principle of §5110 to ALL property 



acquired in joint form during marriage



▪
This section was later superseded by CFC §2581.


▫
§4800.2 was the dramatic change which created the right of reimbursement.  This section 


also applies to all property. There is a right to reimbursement now which is established by 


tracing the SP contribution to a SP source.  The SP contributor merely gets his/her 



contribution back and the remainder is considered CP and is split 50/50 (including all 


of any appreciation in the property), the pro-rata apportionment (all appreciation 



received by the non contributor)



▪
§4800.2 is really the anti-Lucas law b/c before under Lucas, SP contribution without 



an agreement was considered a gift to the community, BUT under §4800.2, SP 




contribution without an agreement can still be recovered (via reimbursement) if 




the spouse can trace it back to an SP source.




▫
This section was later superseded by CFC §2640.




▫
§4800.2 protects the contributing spouse



▪
NOTE




▫
If engaging in Stage 1 inquiry and the character is part SP, part CP, then we don’t 




continue to stage 2




▫
If post ’85 and property held in JT, then presumed that the property is CP (Stage 1)




▪
the spouse that contributed SP is entitled to reimbursement of their SP based 





on tracing





▪
the right to reimbursement of the spouse’s SP may be waived in a writing





▪
any appreciation goes to the community





▪
If the property goes down in value, then, SP contributor gets



f)
HYPOS


▪
H & W marry in 1980, buy a single family residence, in 1981, partly with W’s SP funds, and 



partly with community property funds. The deed says as JT, but they orally agree that W will 



retain the home as her SP.




▫
Stage 1 (characterization)




▪
Under Lucas → here the oral agreement will work so the characterization will be part 




SP (this is for W’s SP that they agreed W would retain, and part CP






▪
Under § 4800.1 → no written agreement, therefore CP, but W can be reimbursed of her 




SP contribution



▫ 
Stage 2 (Reimbursement)




▪
Under Lucas → agreed to separate proportional interests so if wife contributed 30% 





(SP%) then she will get half of the CP, which is 70% ( 35% each) so W will get a total 




of 65% total her SP share plus half of the CP





▪
Under § 4800.2 → W only gets the amount of money she contributed, not the interest 




and the rest goes to the community funds



▪
H & W marry in 1980, buy a single family residence, in 1981, partly with W’s SP funds, and 



partly with community property funds. The deed says as JT




▫
Stage 1 (characterization)




▪
Under Lucas → here because there is no O/W/I agreement to rebut the presumption 





that the property is Community Property, then the property will be defined as CP






▪
Under § 4800.1 → here because there is no written agreement and there the deed does 




not expressly indicate the property is to be held in separate property, then the 






presumption is that the property is community property




▫ 
Stage 2 (Reimbursement)




▪
Under Lucas → because the property is CP, the distribution will be 50/50





▪
Under § 4800.2 → through tracing W will be reimbursed for 
the SP she put into the 





house, unless, there is a waiver of the reimbursement right, however all the 






appreciation goes to the CP




○
LUCAS








As of 1984 §4800.1
(Step 1)








CHARACTERIZATION





@ divorce a property held in



All JT is presumed to be CP @ divorce, and the





joint tenancy is presumed to be



presumption is only rebutable by an agreement





CP, the presumption is rebuttable


in writing, or a statement of title in the deed, If 




By an O/W/I agreement of the Parties. 

there is rebuttal then the property is presumed to





Tracing is irrelevant





be CP. 




b/c both parties signed the agmt




therefore only an agmt may rebut,




if the presumption is rebutted, then




the property will be presumed to be 





all SP, or part SP part CP,





if there is no agreement to rebut then





the property is community property.
(Step 2)








LUCAS








As of 1984 §4800.2









REIMBURSEMENT




If CP, 50/50







Here, as of 1984, even when the property is 

















presumed to be CP, then, the party who put his or 















her SP into the property is entitled to be 


















reimbursed the amount invested, however, any 
















appreciation will be split as CP. The notion of 
















taking out the SP funds that the spouse put it is 
















known as carving funds. 




g) Attempts to apply §4800.1 retroactively



○
Case – Buol (attempted to apply the writing requirement of §4800.1 retroactively)





▪
California did not apply the attempt for retroactive application of the §4800.1, here the house 





was bought for 17,500 and now is worth 167,500, although all the money came from W the 





realtor suggested they put the home in JT, so they did. So under Lucas b/c there was an oral 





agreement, the SP funds would not be considered a gift, and W would the house would be SP 





of W, but under Anti-Lucas legislation, §4800.1 and 4800.2 (which was enacted while this case 




was on appeal), because the agmt was only oral, then W would only we entitled to SP 





investment, and all the appreciation would go to the community. H wanted the statute § 4800.1 




requiring a written agreement to be applied to the property (remember the suit was brought in 




1985 right after the enactment of §4800.1 & 2. But the court did not buy H’s argument because 




there are DP concerns, W needs to be on notice. 





▫
Thus here, § 4800.1 was not applied retroactively because there would have been unfair 






surprise.






▫
HOWEVER, §4800.1 may be applied retroactively if






(1)
The proceeding is commenced on or after 1/1/1984









(2)
acquisition is commenced on or after 1/1/1984







(3)
the transaction is commenced on or after 1/1/1984







(4)
marriages that commence on or after 1/1/1984 



○
In response to Buol the legislature amended § 4800.1



h)
§ 4800.1 & §4800.2 Amended to apply to all forms of Joint titled property




EFFECT of amendment in 1987




▪
Now includes §4800.1 & §4800.2 include JT & CP (essentially it was an expansion of 





protection of the spouses SP contribution.





▪
Property Acquired pre-1987 titles as CP






▫
The presumption is that the property is CP






▫
In order to rebut the presumption the agreement must be O/W/I





▫
If there is an agreement rebutting the presumption, the property is characterized as SP, or 






part SP part CP






▫
If there is no agreement then the property is characterized as CP





▪
Property acquired after 1/1/87 and held in CP is treated the same as if the property was 





acquired post 1/1/1984 and held in JT, in order to rebut the presumption, there must be an 





agreement in writing, and a spouse that contributed separate property is entitled to be 





reimbursed if the property is acquired post ‘84



○
Heikes (1995)





▪
H owned home and lot as SP, he conveyed both to H & W as JT in 1976.






▫
RESIDENCE?







▪
the property was held in JT, so the presumption is that at divorce, the JT property is 







CP, in order to rebut the presumption, there must be an agreement in writing, or a clear 






statement in the deed, here there was no agreement, so the conclusion is that the 







residence is community property





▫
LOT?







▪
the lot was held in JT, presumption at divorce CP, no agreement in writing, conclusion 






CP.





▫
REIMBURSEMENT?







▪
here at the time of the acquisition the law was to apply a O/W/I in order to rebut, W 







had a vested right in the property at the time of acquisition








§4800 does not apply to deprive one of a vested right. 




○
BOTTOM LINE – 





▪
HEIKES TELLS US THAT §4800.1 & §4800.2 WILL NOT APPLY UNLESS THE 






PROPERTY IS ACQUIRED AFTER 1984.



○
Problems




(1)
H & W buy stock using community funds and the stock has appreciated in value, what is the 




result at dissolution if the property purchased prior to 1/1984? What about after 1/1984?







CP – the money was community
, funds, they share the money answers are the same in both 





contexts







■
NOTE








□
Keep your eyes open for tricks, if the property is bought with CP then it is EASY. 





(2) 
H & W buy stock using H’s separate property and the stock has appreciated in value, what is 




the result at dissolution if the property purchased prior to 1/1984? What about after 1/1984?








PRE ’84 →

Here there is no agmt, therefore the money is viewed as a gift, Character 










CP






POST ’84 →
Here post ’84, in March of ’84, then there is the anti-Lucas legislation that 









entitles the spouse to to be reimbursed for the money invested, but 










remember that any appreciation goes to the CP





(3)
H & W buy stock using part community funds and part W’s SP, the stock has appreciated in 





value, what is the result at dissolution if the property purchased prior to 1/1984? What about 





after 1/1984?







PRE ’84 →

Here there is no reimbursement,
Agmt → gift, all CP










POST ’84 →
W entitled to reimbursement of SP



i)
Joint Title Presumptions At Divorce



Property Acquired pre-1984 in JOINT TENANCY




■ The presumption is that the property is



→
COMMUNITY PROPERTY



■ To rebut the presumption, agreements may be 


→
ORAL/WRITTEN/IMPLIED 



















AGREEMENT



■ If there is an agreement rebutting the presumption, 
→
DEPENDING ON THE TRACING,



the property is characterized as 







COULD BE SP OR PART SP, PART CP



■ If there is no agreement, the property is


→
COMMUNITY PROPERTY



characterized as

Property Acquired on or after January 1,1984 in JOINT TENANCY




■ The presumption is that the property is




→
COMMUNITY PROPERTY



■ To rebut the presumption, agreements must be


→
WRITING, OR WRITTEN 



















STATEMENT IN THE TITLE



■ If there is an agreement rebutting the presumption, 
→
SP, OR PART SP/PART CP




the property is characterized as



■ If there is no agreement, the property is characterized
→
COMMUNITY PROPERTY


Property Acquired pre-1987 titled as COMMUNITY PROPERTY




■ The presumption is that the property is




→
COMMUNITY PROPERTY



■ To rebut the presumption, the agreements may be

→
ORAL/WRITTEN/IMPLIED 



















AGREEMENT



■ If there is an agreement rebutting the presumption, 
→
SP, OR PART SP/PART CP




the property is characterized as 




■ If there is no agreement, the property is characterized
→
COMMUNITY PROPERTY

Property Acquired on or after January 1, 1987 titled as COMMUNITY PROPERTY?




■ The presumption is that the property is



→
COMMUNITY PROPERTY



■ To rebut the presumption, the agreements may be

→
WRITING, OR WRITTEN 



















STATEMENT IN THE TITLE



■ If there is an agreement rebutting the presumption, 
→
SP, OR PART SP/PART CP




the property is characterized as 




■ If there is no agreement, the property is characterized
→
COMMUNITY PROPERTY

□
PROBLEMS


■ 
There is an untitled lamp worth $40k, but purchased for $4k by W and H during marriage with 

$2k Community funds, and $2k of W’s separate funds?




□
Untitled Property





●
The presumption is that the property is

→

Community Property





●
The presumption can be rebutted by


→

Tracing.





●
If rebutted, the property is characterized as   →

Part Separate Property, Part 




















Commuity Property.






●
At divorce, H will receive 





→

$10,000, 






W will receive   







→

$30,000.

■
There is a vacation house now worth $200k titled in H’s name and purchased during marriage 

by H for $90k with $40k of community funds and $50k inheritance received by H (SP)




□
Property titled in one spouse’s name




●
The presumption is that the property is   


→

Community Property.




●
The presumption can be rebutted by



→

Tracing.







●
If rebutted, the property is characterized as   

→

Part Separate Property, Part 




















Commuity Property.




●
At divorce, H will receive   






→

$156,00.00, 





W will receive   








→

$44,000.00.

■
A home now worth $400,000 titled in joint tenancy and purchased during marriage for $100k with $30k 

of W’s SP and $70k Community Property.




□
Property Acquired prior to January 1, 1984 in JOINT TENANCY




●
The presumption is that the property is   


→

Community Property (CP)





●
The presumption can be rebutted by   


→

Oral, Written, or Implied 




















agreement (O/W/I).





●
If NO agreements, the home is  




→
 
CP






●
Reimbursement?   







→

Only if there is a 





















reimbursement agreement




●
Result?   










→

The SP of W is considered a 




















gift to the community, each 




















would get $200k 




●
If ORAL agreement that W has a SP property
→

Then presumption rebutted, 





interest, the home is?









And The character of property 



















is partsp, part cp







●
Reimbursement or Pro Rata Apportionment?   
→

Pro Rata Apportionment





●
Result?   










→

W - $260,000 & H - $140,000




●
If WRITTEN agreement that W has a SP interest?

W - $260,000 & H - $140,000


■
A home now worth $400,000 titled in joint tenancy and purchased during marriage for $100k with 



$30k of W’s SP and $70k Community Property.



□
Property Acquired on or after January 1,1984 in JOINT TENANCY





●
The presumption is that the property is 


→

Community Property




●
The presumption can be rebutted by   


→

Written agreement or 





















Statement of title or in deed




●
If NO agreements, the home is    




→ 

Community Property.





●
Reimbursement?








→

Yes, under §4800.2 entitled to 



















reimbursement, as long there is 



















W can trace the funds back and 



















there is no waiver




●
Result?

  









→

W entitled to SP contribution, 



















So W - $215,000 & H - 




















$185,000




●
If ORAL agreement that W has a SP property 
→

Community Property, § 4800.1 




interest, the home is









requires a writing






●
Reimbursement or Pro Rata Apportionment?   
→

Reimbursement, Yes, under 




















§4800.2 entitled to 





















reimbursement,




●
Result?











→

W - $215,000 & H $185,000.




●
If WRITTEN agreement that W has a SP


→

Then the written agreement 





interest?












will rebut the presumption, 




















therefore there will be a pro-




















rata apportionment W - 




















$260,000 & H - $140,000.

■
A home now worth $400,000 titled in joint tenancy and purchased during marriage for $100k with $30k 

of W’s SP and $70k Community Property.


□
Property Acquired pre-1984 titled as COMMUNITY PROPERTY



●
The presumption is that the property is   



→

Community Property.



●
The presumption can be rebutted by   



→

O/W/I




●
If NO agreements, the home is   





→

Community Property.



●
Reimbursement?  









→

Only if there is an agreement 




















for reimbursement



●
Result?   











→

W - $200,000 & H - $200,000, 



















SP treated as a gift



●
If ORAL agreement that W has a SP property 

→

Part Separate Property, Part 



interest, the home is?











Commuity Property.




●
Reimbursement or Pro Rata Apportionment?   

→

Pro Rata Apportionment



●
Result   











→

W - $260,000 & H - $140,000.




●
If WRITTEN agreement that W has a SP interest?
→

Then, the presumption is 




















rebutted, the property is part 




















SP part CP W - $260,000 & H 



















- $140,000.

■
A home now worth $400,000 titled in joint tenancy and purchased during marriage for $100k with $30k 

of W’s SP and $70k Community Property.


□
Property Acquired between 1984 and 1986 titled as COMMUNITY PROPERTY



●
The presumption is that the property is   



→

Community Property.




●
The presumption can be rebutted by  




→

O/W/I



●
If NO agreements, the home is   





→

Community Property.




●
Reimbursement?   








→

YES 4800.2 applies b/c prop 




















acquired as of 1984




















W - $215,000 & H - $185,000



●
Result?












→

Community Property.




●
If ORAL agreement that W has a SP property 

→

Then the property is part




interest, the home is










SP/part CP, the presumption 




















rebutted



●
Reimbursement or Pro Rata Apportionment?   

→

Pro Rata Apportionment



●
Result?












→

W - $260,000 & H - $140,000.




●
If WRITTEN agreement that W has a SP interest? 
→

Same, the presumption 




















rebutted

■
A home now worth $400,000 titled in joint tenancy and purchased during marriage for $100k 


with $30k of W’s SP and $70k Community Property.


□
Property Acquired on or after 1987 titled as COMMUNITY PROPERTY?



●
The presumption is that the property is   



→

Community Property.



●
The presumption can be rebutted by   



→

Written agreement or 





















Statement of title.




●
If NO agreements, the home is  





→ 

Community Property.




●
Reimbursement?   








→

Yes, §4800.2



●
Result   











→

W - $215,000 & H $185,000.



●
If ORAL agreement that W has a SP property 

→

No rebuttal, it is CP





interest, the home is 




●
Reimbursement or Pro Rata Apportionment?   

→

Reimbursement.




●
Result   











→

W - $215,000 & H - $185,000.




●
If WRITTEN agreement that W has a SP interest?
→

Then there will be Pro Rata 




















Apportionment and 





















distribution is W - $260,000 & 



















H - $140,000.

6)
JOINT TENANCY AT DEATH

a)
Intro


Here the difference in the characterization between JT and CP makes a huge difference.  If the 


Property is JT then there is a right of survivorship, meaning that the ½ share of the deceased 


spouse 
immediately transfers to the surviving spouse without probate and is the surviving spouses 

Separate Property. HOWEVER, if the property is Community Property, then the spouse has the 


right to will his or her share of the property. Understanding these distinctions will be crucial to 


understanding the issues.




□
At DEATH, if JT → no right to will, property to surviving spouse




□
At DEATH, if CP → right to will


b)
PRESUMPTION AT DEATH




□
The Presumption is that the character of the property is as set forth in the deed




□
If the Property is held in Joint Tenancy, then the presumption at death is that the property 




is Joint Tenancy.





●
HOW to REBUT the presumption of JT at death






○
Prior to 1985






▪
The Spouse or estate (most likely estate, because if JT they get nothing) 







must rebut the presumption by an Oral/Written/Implied agreement that 







the property was to be community property at death





○
As of 1985







▪
The Spouse or estate (most likely estate, because if JT they get nothing) 







must rebut the presumption by an express declaration in writing that 








the spouse adversely effected by the change in the property’s 









character consents OR another way to rebut







▪
Severance of the JT before death







▫
TIP – if a spouse comes to you about a divorce and the property is in JT, 








make sure that he or she immediately sever the JT


■
CASE – Levine (1982)



□
the case concerns a property held in JT, although one of the spouses secretly thought the 




house to be CP. The house purchased in 1975 held in JT, H died in 1977, H’s son filed a 




petition that the property was CP, claimed that H put it in JT for convenience, H wanted 




CP in case of death and if W died JT, (essentially his cake and eat it to).  The banker 




suggested JT, but the lawyer adamantly expressed that H have an agreement that the 




property actually CP, but held in JT for convenience.  Now, H dead, and the son wants to 




rebut presumption that JT at death is JT, but how will the son do so, dad is dead. 





■
OK, so this happened pre 1984 (before § 852, the transmutation statute), what if 






this happened after 1985?







●
 the result would be the same, but the manner in which we come to the result 







different. Because, as of 1985, in order to change the character of the property 






the spouse attempting to do so needs an express declaration in writing, 








whereby the spouse adversely effected consents to the change in character of 







the property. 


■
CASE – Blair (1988) (time of death important, if death before dissolution, then the surviving 


spouse 
gets a little windfall, because JT, since marriage not dissolved at the time of decedent’s 


death)



□
married in 1962, house bought in ’72 held in JT, separated in ’85. W filed petition that 




home CP, and even H believed that house was CP. H makes a new deed whereby all her 




property would go to her sister. W died before the divorce dissolved, then H sold the 




house.  W’s sister contends that half of the proceeds are hers because the property was CP, 



therefore, pursuant to W’s will she gets the W’s estates share.  HERE, the result is that the 



Property was JT at divorce, therefore all the money from the sale of the home to H, 




because the marriage had not yet dissolved at the time of W’s death.  But the result seems 



inequitable, here we have a situation that the JT was severed before the death, court 




remanded to determine if JT severed, because no transmutation

■
CASE – Hilke (1992) (A joint Tenant has no vested interest in being the surviving tenant)



□
Facts similar to Blair, difference is that the judgment of dissolution was already rendered at 



death of the spouse. There was a bifurcation (divorce consists of two parts, (1) dissolution 



of marriage, (2) issuance/division of property), meaning that the marriage had dissolved, 




but the 
property not yet issued/divided (this is the harder part of the divorce). The house 




was acquired in 1969 and in JT, in ’89 W filed petition for dissolution and divorce, the 




divorce dissolved then W died. Question does § 4800.1 apply retroactively to the 





acquisition in 1969? YES, first, the legislation intended § 4800.1 to be retroactive, and 




second, H had no vested right before W died, BECAUSE A JOINT TENANT HAS NO 



VESTED INTEREST IN BEING THE SURVIVING TENANT.
7)
COMMUNITY PROPERTY WITH RIGHT OF SURVIVORSHIP

□
As of July 1, 2001 husband and wife may hold title as community property with right of survivorship



●
This is created when “expressly declared in the transfer document” that the title is community property 


with right of survivorship Civil Code § 682.1




○
Combines the qualities of JT and CP





▪
at divorce CP, mandatory split 50/50





▪
at death JT, automatic pass, 


□
Problem



●
In 2002, H and W acquire a home as “H and W, as community property with right of 




survivorship.”  They use community funds to purchase the property.



1.
W dies in 2007.  W’s will left her share of the community property to her children.  Who 




will receive the home, H or W’s children?






○
the home will go to H, the will is inapplicable



2.
H and W separate in 2007.  They have no agreements about the home.  H and W dispute 




the 
ownership of the home.  How will a court characterize the home in a divorce 





proceeding?






○
Community Property, b/c §4800.1 now family code §2581 provides that all joint 






titles are presumed to be CP, & this presumption may only be rebutted evidence of 





an agreement in writing, or expressed in the deed/title 



3.
H and W separate in 2007.  They have no agreements about the home.  H and W dispute 




the ownership of the home.  W used $100,000 of her separate property to improve the 




home. How will a court characterize the home in a divorce proceeding?  Will W receive 




reimbursement of $100,000?  If the home appreciated in value, how will that appreciation 



be divided?






○
The home is CP, because held in joint title and the presumption is that all joint title 





is CP, W will be reimbursed for the $100k because of §2640, however any 






appreciation goes to the community



●
Summary – CP w/right of survivorship analysis





@ Death 
→
Joint Tenancy, automatic transfer to the surviving spouse





@ Divorce
→
Presumed CP









Rebutted by an agreement in writing or expressed in the title or deed









Contribution?










Pursuant to §4800.2 (if acquired post 85) right to reimbursement, absent 








a written waiver waiving reimbursement

8)
Written Agreements to Protect Separate Property Contributions


○
Case – Fabian (1986)





▪
After Buol, here the Supreme Court addressed the constitutionality of applying 4800.2 





retroactively, and determined that a retroactive application of 4800.2 is unconstitutional. H 





contributed $250k for a motel owned by W and H as Community Property. While on appeal 





the H and W got divorced, H wants to invoke 4800.2 to recover the $275k of his SP that he put 




in the property. 

○
Separate Property Reimbursement Family Code §2640



Amended – Effective January 1, 2005



(a)
“Contributions to the acquisition of property,” as used in this section, include downpayments, 



payments for improvements, and payments that reduce the principal of a loan used to finance the 



purchase or improvement of the property, but do NOT include payments 
of interest on the loan or 



payments made for maintenance, insurance, 
or taxation of property.




“Contributions to the acquisition of property,”
NOT






● Down payment, 







● interest payments on loan 






● payment on principle of loan




● maintenance






● improvements







● taxation






● insurance


(b)
In the division of the community estate under this division, unless a party has made a written waiver 


of the right to reimbursement or has signed a writing that has the effect of a waiver, the party 



shall be 
reimbursed for the party’s contributions to the acquisition of property of the community 



property estate to the extent the party traces the contributions to a separate property source. The 


amount reimbursed shall be 
without interest or adjustment for change in monetary values and may 


not exceed the net value of the 
property at the time of the division.



(c)*
A party shall be reimbursed for the party’s separate property contributions to the acquisition of 


property of the other spouse’s separate property estate during the marriage, unless there has been a 


transmutation in writing. . .or a written waiver of the right to reimbursement. The amount reimbursed 


shall be without interest or adjustment for change in monetary values and may not exceed the net value 

of the property at the time of division.

○
PROBLEMS


Mr. Fabian is planning to contribute $275,000 of his separate property to improvement of a motel 

that he and his wife own. The title to the motel is held as Husband and Wife as Community 


Property. He comes to you for advice concerning protection of his separate property contribution. 

Which of the 
following formulations give him the most protection?


 
→
Mr. Fabian will get the most protection from #3 because he will get Pro-Rata 





Apportionment, meaning that Mr. F will gain a Separate Property in the property 




proportionate to the value of property at the time contribution (might be kind of hard, 




because H will probably have to have the motel appraised in order to get the value of the 




motel before the $275k put into the motel, in order to determine the percent of his separate 



property interest)


1)
In the event of dissolution, we agree that Mr. Fabian's $275,000 contribution is his separate property and 


will remain so even though the property is titled as community property.



□
there is no really legal effect here


2)
In the event of dissolution, we agree that Mr. Fabian will have the right of reimbursement of 



his 
$275,000 separate property before the property is divided.



□
This may be very valuable if there is a depreciation in land, because, under the rules, the 




right to reimbursement will be paid first, so if the property was valued for 725 and 




somehow is reduced in value all the way to $300k, then the H will be reimbursed first then 



the rest will be distributed to the community


3) 
In the event of dissolution, we agree that Mr. Fabian's $275,000 contribution is his separate 



property and represents a separate property interest in proportion to the value of the property at 


the time of the 
contribution.



□
Pro-Rata Apportion, see above




**
Assume that Mrs. Fabian will not agree to any of the above formulations because she feels that the 




$275,000 should be considered community property because it is being contributed to their 





community property motel. 
What kind of writing would preserve her view?




□
Mrs. Fabian would need a written waiver of H’s right to reimbursement, because § 





4800.2 will apply (will be a right to reimbursement granted where there is no 





deprivation of a vested right) OR





Mrs. Fabian would want something specific in the deed/title “The property is Comm 





Prop, not Sep Prop,






(if it just said Community Property, then, W still has the problem, because, §4800.2 





there is a right to reimbursement of)


■
TAKE HOME NOTE





□
Today it is very hard to give up a party’s separate property contributions


○
Separate Property Reimbursement Family Code §2640 - Hypothetical





Robert and Judith were married in 1998.  At the time they married, Robert owned a business and 



Judith owned a home in Tustin.  The home is titled in Judith’s name.  Robert and Judith lived in 




that home during their marriage.  In 2002, Robert contributed $80,000 of his earnings from his 




business to improvements on the home.  They have no agreements about the contribution or the 




home. The home has appreciated in value.  They recently separated and have filed divorce 




proceedings. Robert comes to you regarding his contribution and whether he has a right to 




reimbursement of the $80,000.




Would Robert have a right to reimbursement, if the 2005 amendment to Family Code §2640 




applies?






■
Yes, Robert would have a right to reimbursement of his separate property under § 2640 






because § 2640 (c) sets forth that a party shall be reimbursed for their separate property 






contributions to the acquisition of property of the other spouse’s separate property estate 





during the marriage, and §2640 (a) sets forth that improvements do fall within the 






definition of separate contributions to the acquisition of the property




Who is entitled to the appreciation of home?





■
W is entitled to the appreciation, H is only entitled to the reimbursement




Would the 2005 amendment to Family Code §2640 apply to Robert and Judith’s divorce 





proceeding?





■
Yes, § 2640 is meant to be applied retroactively, the statute does apply to acquisitions  






prior to 1/1/2005 (See Marriage of Fellows), so long as the retroactive application does not 





offend due process, and one’s due process will be offended when they are deprived of their 





vested right in the property







●
Pre §2640, any SP contribution to spouse’s SP was considered a gift





■
So, what is the answer, here the contribution of the $80k is in 2002, before the enactment 






of the §2640, and, at the time, the law set forth that the SP contribution was a gift, 






therefore in 2002 W had the vested right that to the contribution, so although §2640 is 






meant to be applied retro, here it would offend due process, therefore R will have no 






recourse to recover the $80k SP contribution. 




If the 2005 amendment to Family Code §2640 does not apply to Robert and Judith’s divorce 




proceedings, what are Robert’s rights regarding his $80,000 contribution?





■
The same, Robert has no right to the $80k, it was a contribution.
9) Commingling (another characterization problem – only bank accounts)

■
Commingling only deals with bank accounts – the problem concerns the character of property 


acquired with funds from an account where community and separate funds have been 



“commingled”



□
Commingling is a term of art that refers to the situation where both community property and 



separate property funds have been deposited into a bank account



□
When Separate funds are mixed with Community Funds



□
CASE Walk through




●
See v. See





○
Sets forth the exhaustion rule – a SP proponent can rebut the CP presumption, if, at the 




time purchased, all of the community funds were exhausted by family expenses, 





meaning at the time of the purchase there were no community funds in the bank 





account. He wanted a total recapitulation, but the court expressly rejected his request



●
Marriage if mix





○
Here the court approved Direct Tracing. In order to rebut the general community 





property presumption, the court says it may be SP






▪ 
if at the time of the purchase, there were SP funds in the account, &






▪
the SP proponent intended to use the SP funds for his own SP ownership





○
The wife was the attorney and the husband the musician, commingling of funds and 





wife doing a lot of property stuff




●
Post Mix there are two ways to rebut the general presumption when purchased with money 



from a commingled bank account





(1)
Exhaustion





(2)
Direct Tracing




●
Estate of Murphy





○
high standard for the application of the direct tracing, here the heirs tried to prove 





direct tracing unsuccessfully.  In a death case it is very, very difficult to prove Direct 





Tracing




●
Marriage of Frick





○
almost disproves of the Direct tracing, although there was SP $ in the account, the SP 





proponent intended to use it and actually used it, the court did not approve



□
FAMILY EXPENSE EXCEPTION – family expenses are such things like food, rent, 



vacation, medical, and dental…



●
Rules concerning family expenses





○
Community funds






▪
available community property funds are presumed to be used for family expenses.





○
Separate Funds






▪
separate property funds are deemed to be used to pay for family expenses, the 






separate estate has no right to reimbursement unless the parties have agreed to 






reimbursement






▪
When separate property funds are used to pay for family expenses, the separate 






estate has no right to reimbursement unless the parties have agreed to 







reimbursement



●
Rational for these rules is the duty of the spouses to provide support for each other during 



marriage. Since the spouses make up a community, it is logical that the family expenses, 




should be paid from community funds








○
Even if there are no community property funds, there is still an obligation of support, 





therefore it is logical that a spouse who has separate property funds would be 






responsible to pay for family expenses





○
EXAMPLE (Note this is the application of the EXHAUSTION METHOD)







▪
H & W, H $1,000 (SP)






▪
after the first month of marriage H earns $1,500 (paycheck – CP) → $2,500 (1k-






SP, 1,5K-CP)






▪
With 2,5k in bank they take a trip to Ireland that costs $2k, so, there was $1,5k-CP 





and will be used first for the trip, however that does not pay for the entire trip, the 






remaining $500 came from H’s SP. So now the account has $500 SP of h







▫
note that under the reimbursement agreement H can’t be reimbursed the money 






paid for family expenses there is a written agreement






▪
H deposits another 1,500 paycheck, now $2k in bank $1,500 (CP) $500 (SP)






▪
H receives an inheritance of $10k, now $12k total $1,500 (CP) $10,500 (SP)






▪
H pays a medical expense of $2k, ($1,500 (CP) and then another $500 (SP)), so 






total $10,000 in the bank, all SP







▪
H buys an exotic car with the rest of the money,





○
 If H & W divorce, can he prove the car is his?






▪ 
ANALYSIS – (1) the general CP presumption is that any property possessed or 






acquired during marriage is presumed to be CP, therefore, here H has the burden to 





trace the funds that purchased the car, the fact that the car is in his name is 







irrelevant



■
The See court was not sympathetic to a spouse that commingles their funds, “the spouse 



assumes the burden of keeping records adequate to establish the balance of community income 


and expenditures at the time the asset is acquired.” The court clearly favors the community 



ownership of property purchased from a commingles account




□
Tracing rules for a Commingled Bank Account





●
Exhaustion Method





●
Direct Tracing






○
The method preferred by the Separate Property proponent







○
Pursuant to Direct Tracing, in order to acquire the property in question the SP 






proponent must show







i.
that separate property funds were in the bank account at the time of the 







purchase, &







ii.
that the separate property proponent intended to use the separate property 






funds to acquire the property in question







▫
EXAMPLE – remember at the time H purchased the car, there was 10k in 








the 
account, all CP.  HOWEVER, now assume that there is 14k, 4k CP and 







10k SP. Under the exhaustion rule, the car would be part CP (40%) and part 







SP (60%), because not all of the community funds were exhausted at the 








time of the purchase. BUT, under the Direct Tracing method, H would be 








allowed to prove 










(1)
that separate property funds of $10,000 were available at the time of 









acquisition, and











(2)
that H intended to use those funds to purchase the car as his separate 









property








▫
The direct tracing method clearly favors the separate property proponent, 








however this method has bee criticized, and very strictly applied








▫
Marriage of Murphy shows that it is very difficult to prove Direct Tracing

■
Joint Bank Account at Divorce



□
H and W marry in 1995.  They open a bank account in 2002 with $25,000 community property 


and $75,000 W’s separate property.  The title states that bank account is in joint tenancy.  



They have separated and petitioned for dissolution of their marriage.  How will the court 



characterize the bank account?  They have no agreements about the account.




●
What would be the result if the court applied Family Code §§4800.1 and 4800.2?





Stage 1 - 
Characterized as CP, because the presumption that any join Title is community 



property, and in order to rebut this presumption, there would need to be a written 





agreement





Stage 2 - 
Here under §4800.2 W would have a right to reimbursement of her $75k, 




however any interest from the bank account goes to the community




●
What would be the result if the court applied Probate Code §5305?




Under this probate provision, the general presumption is that the account is held in JT, so 




the acct is community property, but under this probate provision, this presumption may be 



rebutted by tracing. So here W is able to trace the 75k back, so the presumption of CP is 




rebutted, the acct is part CP ($25k) and 
part SP ($75k), then the 25k is community 




property, so that is divided half and half (12,500 to W and 12,500 to H) so at days end, 




under this probate code, W ends up with 87,500 and H 12,500




●
Which Code sections should the court apply?




Probate Code






At death the Joint bank account goes to the surviving spouse


10)
Classification of Intangible Property

I)
Educational degrees




i)
An educational degree is not property




■
The degree is valuable, but it may not be sold or transferred.





□
not divisible at divorce







●
generally the spouse has already enhanced the community property, thus any 






inequity will be remedied by division of property at dissolution





□
The degree is unlike a pension, that is property even though the pension has many 





similarities to the degree, but the biggest difference is the fact that the degree is 





quantifiable, which means that




■
Law in California





□
An educational degree is not property.




■
The Remedy, FAMILY CODE § 2641





□
Reimbursement of community contributions


ii)
Family Code §2641


□
“Reimbursement for community contributions and assignment of loans pursuant to this section 


is the exclusive remedy of the community or a party for the education or training and any 



resulting enhancement of the earning capacity of a party.




●
Family Code §2641(e)




○
unless there is an agreement artriculating so otherwise that the money contributed 





should not be for the community Family Code §2641(e)



●
Family Code §2641(c)




○
To the extent that the community has substantially benefited from the education, 





training the reimbursement may be reduced or modified





▪
There is a rebuttable presumption, affecting the burden of proof, that the 







community has not substantially benefited from community contributions to the 






educations or training made less than 10 years before the commencement of the 






proceeding, and vice versa, that if the proceeding is brought 10 years after the 






marriage then the presumption is that there has been a substantial benefit




●
Family Code §2641(b)(1)




○
The education or training must substantially enhance the earning capacity of the party



●
Finally the California Legislature enacted Family Code §2641




○
Family Code §2641 (d)






▪
“Reimbursement for community contributions and assignment of loans pursuant to 





this section is the exclusive remedy of the community or a party for the education 






or training and any resulting enhancement of the earning capacity of a party.







▫
unless there is an agreement articulating so otherwise that the money 








contributed should not be for the community Family Code §2641(e)




●
The contributing spouse is entitled to the contributions plus legal interest which is 10%




●
ISSUES




1)
Who receives the reimbursements?









○
the community receives the reimbursement







▪
meaning that the reimbursement is split between the spouses at divorce





2)
How are community contributions defined?







○
Contributions to the education or training 







▪
Tuition, books, fees, supplies, transportation, and anything reasonably 








associated with the education







▫
not ordinary living expenses, because they are incurred regardless of 








whether one spouse is attending school, staying home, or working





3)
How is the reimbursement calculated?






○
the reimbursement amount is the reimbursement plus the legal interest rate from the 





date of the contribution




●
NOTE





○
Reimbursement seems to be very limited, but is further limited by the “unjust 






provision”






▪
when the party has already substantially benefited from the education or training, 






▫
Rebuttable Presumption








▪
presumption that the community has substantially benefited from 









community contributions made more than 10 years before commencement 







of the proceeding







▫
Contrary Presumption that the Community has not substantially benefited from 






the contribution if made 10 years before the commencement of the proceeding



iii)
Loan Incurred Prior to Marriage




●
Community Contributions




○
Under §2641 include payments made with a student loan, and community funds are 





used to repay the loan






▪
Community shall be reimbursed for said contribution (payment of loan payments 






from community property)




●
NOTE 





○
pursuant to Family Code § 2621, “Debts incurred by either spouse before the date of 




the marriage shall be confirmed without offset to the spouse who incurred the debt



iv)
SUBSTANTIAL ENHANCEMENT




●
The family code requires substantial enhancement, so what about the guy who gets a 




degree that does not substantially enhance his earning capacity





○
Case – Marriage of Graham






▪
Issue – did the education substantially enhance his earning capacity?






▪
RULE – whether the training or education substantiall enhance earning 






capacity of the corp is determined on case by case inquiry


v) CASE




●
Sullivan  





○
married in 1967, the following year H entered into medical school, and W began her 





last year of undergrad at UCLA, W worked while H was in med school, H had his 





internship in Oregon they moved and W worked there, W worked and finally, after 





finishing hi residency in 1978, H then filed for dissolution. W tried to bring evidence 





of a medical education, she essentially allowed him to get the education because she 





worked and supported the family.






▪
She can’t get the earnings back, because that money is family expenses and the 






family expenses, same with the tuition, and she also can’t recoup the lost 







opportunity. However the Wife may be able to be paid spousal support, but we 






know that spousal support is not a right, spousal support is a discretionary award





○
Here it seems that under California’s law there would be a serious injustice to W, who, 




after all of her hard work is left out to dry, she helped pay for tuition, support the 





family, etc., therefore the California Supreme Court delayed in rendering judgment.


C)
Problems



(1)
H and W married in 1985. H then entered law school.  H graduated in 1988 and began 



practicing in Los Angeles.  Tuition for law school was $10,000.  GI educational benefits paid 


$5,000 of that amount.  H took a loan for $2,000 and the remaining $3,000 was paid from W's 


earnings.  The loan was paid off in 1990 by H and W's earnings.  W worked until 1990 when 



she became a full‑time homemaker who took care of the couple's three children. H and W 



separated at the end of 2006. H's law practice had assets of $250,000 and H's salary was 



$150,000 a year. What are W's rights regarding H's educational degree?




■
Contributions
→
$3,000 – tuition (SP) 











$2,000 – loan 












▪
the repayment of the loan is a community contribution











$5,000 – GI benefits












▪
If the GI bill was earned before marriage then the Bill is 









considered Separate Property












▪
If the GI bill was earned during marriage then the Bill is 









considered Community Property












▪
Let’s assume that the loan was during marriage, so, 5,000, 









CP, is 2,500 contribution each, so the W would be due 









$2,500. In addition to the loan, which is CP so would be 









1,000 each, therefore, we see here that W would be due a 









mere $3,500





□
NOTE – 







●
Remember that under §2641(c), the amount due to the contributing spouse may 



be reduced if the spouse has substantially benefited from the education, 




training, or loan.






(2)
H and W married in 1998.  H then entered medical school.  He graduated in June 2002, and they moved to Oregon for his internship.  Tuition for medical school was $60,000.  H took a loan for $40,000 and the remaining $20,000 was paid from W's earnings.  Their move to Oregon cost $1,000.  They stayed in Oregon until H finished his residency in 2005. W worked full‑time during that time, but took off a year from 2003 to 2004 to care for their baby.  When she returned to work, they had child care expenses of $4,000.  In 2005, they returned to California.  They have recently separated and have filed for dissolution.  What are W's rights regarding H's educational degree? 




■
Tuition - $60k





Loan - $40



(Facts demonstrate that H took the loan alone)





W’s Earnings - $20k
(Here these earnings are CP, so W is only entitled to half, 








$10k)





Moving - $1k


(W can argue that the residency is apart of the education 








training, therefore this money was paid from CP, so W would 








get $500





Child Care - $4k 

(Family expense, this is the idea of the family expenses, no 








right of reimbursement for family expenses)





□
Application






●
$10,000 (W’s earnings) + $500 (transportation of move) = $10,500





□
Here we see that the reimbursement is really not adequate, especially 




considering that the spousal support is only given by discretion, here, now W 



is working full time, so, the Court will not normally find spousal support, here 


W, in order to get the spousal support will need to argue that she is now 



subject to a depressed standard of living





(3)
H and W are both professionals and successful.  H is a physician and W is a psychologist.  They never had children and, by age 50, they had saved enough from their earnings to live comfortably.  They decide to retire and enjoy life.  H had always loved reading and felt that he had missed out on pursuing an advanced degree in English literature.  After they retired, he enrolled in a Masters of Arts Program at University of Southern California.  He received the degree in two years and tuition was $50,000.  The tuition was paid from H and W’s savings from their earnings.  H also became romantically involved with one of his professors and now H and W have separated.  W seeks reimbursement for the $50,000 spent on tuition for H’s degree.  What are W’s rights regarding H’s educational degree? 




■
Here off the bat the money that came from W & H’s savings account clearly 



demonstrates a community contribution, so we would think that W should get $25,000, 

BUT, lets look a little closer, because the statute sets forth that in order to have the 


right to the reimbursement, the education must substantially increase the earning 


capacity of the party See §2641(b)(1)


(4)
H is a police officer in the Costa Mesa Police Department and W works as a registered nurse.  H enrolled in law school at night and continued to work as a police officer.  He wants to become an attorney so that he will be able to advance in the Police Department.  After graduating he passed the Bar Exam, but because of a freeze on police salaries, he has received no raises since graduation.  H and W recently separated.  H financed law school with a student loan and with their earnings.  Tuition and other educational expenses paid from their earnings were $12,000.  W seeks reimbursement of those expenses.  What are W’s rights regarding H’s educational degree?




■
Here, the enhanced earning capacity can’t speculative




(5)
W graduated medical school in 1996.  In 1998, she married H.  They have recently separated.  During their marriage, they used $20,000 of their earnings to repay W’s loan incurred during medical school.  H argues that there should be reimbursement.  W argues that because the loan was incurred before marriage, there is no reimbursement remedy.  Who is correct?




■
here the loan is not incurred during marriage, the statute is not limited, they paid from 




community earnings during marriage, therefore, from the $20k she will get her half of 




the community expenses

II)
Goodwill


a)
What is good will?



□
Different Definitions of Goodwill





●
Goodwill – the difference between market value and the book value





●
Goodwill – an intangible value that is not accounted for in a businesses balance shett





●
Goodwill – the probability that customers will return to the business/expectation of 





continuing public patronage


b)
Goodwill is considered a Property




●
Further to the extent that the goodwill is earned during marriage, it is considered 






community property, because the property is earned during marriage, so long as the 





goodwill is attributed to the labor of one of the spouse



●
Good will can be transferred and sold therefore it is characterized as community property



●
Good will is an asset, that is it is valuable property interest



●
When does goodwill come up?





○
in businesses and professional practices, 



c)
Professional Goodwill




●
Professional develop “goodwill” that is the same nature of a business (doctors and 





lawyers)



●
measuring the value of Goodwill





○
Factors






▪
the age of the professional






▪
the health of the professional





▪
the past earning capacity of the professional





▪
the reputation of the professional





▪
The Court will not consider the future earning capacity of the professional, because 





doing so would be measuring the future earning power of the professional



d)
Celebrity Goodwill




●
The goodwill of a celebrity is entirely associated with the celebrities personal attributes





○
the personal nature of the celebrity





○
Nevertheless, there are attributes that might demonstrate that there the goodwill is like 




the professional goodwill
- continued patronage, reputation, 




●
Celebrity Goodwill not yet adjudicated in California




●
Marriage of Mctiernan





○
W was a former celebrity, H big time movie director, divorce, and she wants $1.5 






million of H’s goodwill as a director






○
Court, no celebrity goodwill, BUT think, would the result be different if the wife was a 




stay at home mother, she worked she earned some 1 million during the marriage, here 




W did not suffer, perhaps the Court would have exercised its inherent equitable power, 




if W would have been SOL




○
HOWEVER





▪
If the celebrity has a business entity then as a business the business will have 







goodwill, which will be community property entitled to division at divorce


e)
Valuation of Goodwill



●
market value analysis (what willing buyer would pay a willing seller)



●
with some professionals capitalization may be the best manner to evaluate, 




●
REQUIREMENT 




○
The goodwill must exist at the time of the divorce, 








▪
goodwill is separate and apart from the expectations of the spouse’s future earnings

III)
Business Profits




A)
Separate Property Business




1)
review of basic separate property concepts 






i)
if the spouse owns the property prior to marriage or receives property via gift or 






inheritance during the marriage, the property is the spouse’s separate property







▪
further the rents and profits of that separate are separate property






ii)
if a spouse owns a business prior to marriage or starts a marriage during marriage 






using funds from a gift or inheritance, then the business is separate property







▪
further the rents issue and profits of the property are also separate property




2)
Two formulas to determine the increase in value of the separate property business






i)
whether the increase in value can be attributed to a community effort, then 







Perriera will apply






ii)
If the increase in value can be attributed to something other than the community 






effort, then Van Camp will apply




3)
Perriera (favors the community)





i)
under Pereira we apportion the profits of a separate property business by allocating 





a “fair return” on the separate property investment and allocating any “excess to 






the community property”




4)
Van Camp (favors the separate property owner)





i)
under Van Camp we determine the “reasonable value” of the spouse’s services and 





allocate that as a community property and the remainder is the spouse’s separate 






property




5)
Putting them together






i)
Think about a H and W, W makes jewelry for a hobby, but was her separate 







business, but it blows up and triples in value. @ divorce, H claims that he should 






share in the increase of the value of the business, but the business is her SP. OTH 






the design on the new style that made business blow up was designed during 







marriage (community effort) 






a)
Perriera







1)
W deserves some of the increase in the value, its as if she had taken the 








money and put it in a bank instead of investing in the SP business. W 









deserves a reasonable right of return, the legal interest which is 10%, so the 







community interest is anything beyond the reasonable rate of return. 









▪
W gets the business, the reasonable rate of return (10%) and half of the 








community interest






ii)
Same scenario, except that the increase to the business is attributable to some 







outside source, not a community effort, it was from an outside fad in fashion that 






suddenly the business took off







a)
Van Camp under this scenario, the Courts will refer to Van Camp








1)
In this approach it is assumed that W’s community efforts were rewarded if 







she received a salary. In a small business, the owner does not necessarily 








receive a salary, instead they generally just pull money when needed. If W 







did receive a salary, then that would be considered community 










property,  if she did not receive a salary, then the court will determine what 







a reasonable salary would be and the rest would go to the corporation. Once 







it is established that there was a salary, or the reasonable value of the salary, 







then the community expenses are subtracted from the salary before the 








amount that goes to the community is determined. 





6)
Which approach to use?






○
To resolve the issue as to what approach to use, the court normally looks to the 






reason the business increased, b/c of the labor of the husband or because of outise 






factors,







▪
So consequently if the business goes up crazy, you will see the spouse say it 







was not me, take a look at the case below






○
Case – Gilmore






▪
H owned car dealerships, and the value went up from 182,000 to 786,000. After 






WWII went up crazy the court applied Van Camp, H introduced evidence that 







the business could operate on its own, it was not me
11)
PREMARITAL AGREEMENTS

a)
INTRO



1)
for those that don’t subscribe to the general community property rules (ie., sharing concept of 


community property – that earnings during marriage are shared, or that rents issues and profits 


on SP are SP, then these people have the option to option out, this is the premarital 





agreement (also called antenuptial agreement or prenuptial agreement) 



2)
premarital agreements that provide that earnings are separate property give maximum control 


to the earner


3)
Before Divorce was common, it was considered against public policy to “contemplate” divorce 


and to include in a premarital agreement provisions that spoke about how to divide property in 


the event of divorce

b)
Major Change in Policy



1)
the public policy objections to “contemplating divorce melted away, to the contrary, it was 



considered a good thing that couples planned ahead, because having things planned out 




beforehand, would reduce the litigation surrounding the divorce proceedings. In addition is 



actually encouraged marriage, because, knew of all the results beforehand

c)
Challenging the Premarital Agreement


1)
Protection for the economically inferior spouse, the agreement would be null, if found that 



there was fraud, duress, or undue influence upon the spouse,



i)
Case – Nelson




▪
50 year old broker and his 22 year old preg secretary, a very one sided pre-marital 





agreement, and the bargaining power was as well. The court defined undue influence, 




as a taking of a “grossly oppressive and unfair advantage of another’s necessities or 




distress.




ii)
Case - Dawley




▪
major provision as a mutual separate property clause, (although today these are pretty 





routine and upheld) B argued undue influence, but because she was educated person 




who sought counsel before executing the agreement the court found that there was 





no undue influence even though she faced unplanned pregnancy.

D)
PREMARITAL AGREEMENTS 1986 – PRESENT



1)
Requirements




□
Only applies to premarital agreements after 1/1/1986 → Family Code § 1601



□
Premarital agreements made after 1/1/1986 must be in writing and signed by both parties 



→ Family Code § 1611





●
NOTE






○
although a premarital agreement does not need consideration in order to be valid, 






premarital agreements must generally follow contract law





●
NOTE






○
the statute of frauds applies to the formation of prenuptial agreements, parol 







evidence was properly excluded, because it was offered to establish the substance 






of the agreement






▪
Therefore, b/c the agreement is generally subject to the Statute of frauds, then it 






generally has most of the exceptions to the Statute of Frauds







▫
promissory estoppel applies to premarital agreements




●
NOTE






○
any amendment to the prenup must be in writing and signed by both parties,


2)
Cases



□
Shaban (No parol evidence allowed for a prenup)




●
in addition to being in writing, the agreement had to be stated with sufficient certainty 




to be an enforceable contract. Parol evidence would not be allowed to insert missing 





terms and conditions absent from the agreement in order to make the agreement in 





order to make the agreement enforceable, although such evidence would be allowed 





to interpret existing terms. 



□
NOTE




●
the statute of frauds applies to the formation of prenuptial agreements, parol evidence 





was properly excluded, because it was offered to establish the substance of the 






agreement




□
Hall (prenup subject to promissory estoppel)





●
W did not accept the premarital agreement because she feared she would lose all of her 




money during the marriage and have no place to live, so the husband orally promised 





that if she married him she could live in the house for the rest of her life, if she gave up 




her job and applied for social security and give him $10k, W fulfilled her obligation in 




full and the trust atty, (the prop was held in a trust) was to draft the amendment to the 





trust agreement, but H died during. 





○
The trial court held that partial performance of the of the couple’s agreement 







qualified as an exception to the statute of frauds, 






▪
However, Hall is limited to where the party seeking the equitable relief, 








fulfilled his or her part of the bargain


3)
Subject (Content) of the Premarital Agreements



a) 
what can and can’t be the proper subject of a prenup?




●
Permissible – § 1612






○
the choice of law (community property or separate property)






○
rights and obligations 






○
pretty much anything can go in the prenup





●
IMPERMISSIBLE





○
nothing in the premarital agreement about child support






▪
the right of a child to support may no be adversely affected by the premarital 







agreement → § 1612



b)
Waivers








●
Waivers of the Premarital agreement






○
Pendleton






▪
W, an aspiring writer and holder of a master’s degree, & husband (super 








sophisticated), entered into a premarital agreement, whereby both parties 








waived spousal support from the other in the case of dissolution. Both were 







represented by counsel.







▫
The Supreme Court allowed the prenup agreement → spousal support 








waivers executed by intelligent, well educated persons, self sufficient in 







earning capacity, and both who have retained counsel, do not violate 








public policy and are not to be unenforeceable per se.






▪
when the parties are educated intelligent, can make their own money, 









and were represented by counsel, then, the spousal support waiver is 









valid



c)
Defenses to enforceability 




○
Two ways to invalidate a prenuptial agreement, 





1)
prove that the premarital agreement was not entered into voluntarily






▫
this would require a showing of fraud, coercion, or lack of knowledge





2)
must prove that the agreement was unconscionable and that the party was not 







given fair and reasonable disclosure of the property or the financial obligations 






of the party




i)
Voluntarily entered into?





▪
Factors of Voluntariness







▫
proximity of execution of agreement to the wedding







▫
surprise







▫
presence of independent counsel







▫
inequality of bargaining power







▫
disclosure of assets







▫
understanding of awareness of the intent of the agreement






▪
Case – Bonds






▫
premarital agreement between Bonds and Swedish future wife, at the time 








he only earned 108,000, thereafter earned millions, she was uneducated, he 







was rep by counsel. The court determined that S entered into the prenup 








voluntarily, she had time to have counsel review it (it was given to her a 








week before the wedding), she understood the terms of the agreement, and 







there was no fraud, duress, coercion, or undue influence




ii)
§1615(a)(2)






▪
(1) the agreement unconscionable when it was executed; and 







(2) before the execution of the agreement, the spouse was not provided with 








fair and reasonable disclosure of the property or financial obligations of the 







party; Also







(3)
There must be proof that the party did not voluntarily waive, in writing, his 







right to disclosure of the property






▪
ESSENTIALLY, so long as there is disclosure, the prenup will be enforceable 






even if the prenup was unconscionable at the time of execution



4)
2002 PREMARITAL AGREEMENT ACT AMENDMENTS



a)
Spousal Support




● 
not enforceable unless the spouse waiving spousal support was represented by counsel 




(reaction to Pendleton)






○
However, even if the spouse waiving support is represented by counsel, if the 







agreement is unconscionable, then it may be unenforceable



b)
Enforceability




●
§ 1615(a)(1) the party seeking to invalidate the agreement had to prove that the 






agreement was note executed voluntarily. 






○
Voluntariness






▪
not voluntary unless represented by legal counsel at the time the prenup was 







signed, OR






▪
after being advised to seek independent legal counsel the party expressly 








waived representation in a separate writing







▪
the party whom enforcement was sought must have had at least 7 days from the 






presentation of the agreement






○
Additionally







▪
if a party chooses to waive the representation of counsel








▫
the party must be fully informed of the terms and basic effect of the 









premarital agreement as the as the rights he/she would be giving up. 







▫
the party giving up rights must also before signing the premarital agreement 







execute a document declaring that he or she received the explanation of 








rights and indicate who provided the information
 









▫
must not be executed under duress, fraud, coercion, or undue influence

5) Summary: Premarital Agreements


Criteria for Valid and Enforceable PMA (from Dawley):

1)
Terms do not promote, encourage, or facilitate divorce by giving a large monetary



benefit to the economically inferior spouse.


2)
Objective terms of the PMA control, not subjective contemplation of the parties.


3)
Entered into freely (voluntarily) without fraud, duress, coercion, or undue influence.

4)
May deal with property rights of spouses, but may not waive or limit spousal support.

Purpose:  To ensure that the economically superior party, who typically proposes the PMA to protect 
separate property, does not take unfair advantage of his or her prospective spouse

Factors of fraud , duress, coercion, or undue influence


a)
Timing of signing of PMA - immediately before wedding, discussions before, atmosphere 



surrounding signing.


b)
Understanding of the PMA: - age, education, sophistication, prior experience with divorce, 



consultation with counsel or opportunity for consultation, vagueness.


Exceptions to Statute of Frauds Requirement



a)
Promissory estoppel where spouse irretrievably changed her position in reliance or other 



spouse's promise (Hall, 22 Cal.App. 3d 578 (1990)).



b)
Fully executed oral agreement (Freitas, B, 109).


PMA Agreement Act, applicable to PMAs executed on or after January 1, 1986

1)
Subject matter of PMAs:  See § 1612


a)
Property, choice of law, any other matter, including personal rights and obligations, 




not in violation of public policy of state 


b)
Spousal support waivers are not per se unenforceable and will not violate public 




policy when “executed by intelligent, well-educated persons, each of whom appears 




to be self-sufficient in property and earning ability, and both of whom have the 




advice of counsel regarding their rights and obligations as marital partners at the 




time they execute the waivers.” Pendleton v. Fireman, 24 Cal. 4th 39, 53-54, 99 Cal. Rptr. 2d 


278, 289 
(2000).

2)
Enforceability of PMAs:  See § 1615



Not enforceable if party against whom enforcement is sought (i.e., spouse who is disadvantaged 


by the PMA and challenges the PMA) proves EITHER



1)
the spouse did not execute the agreement VOLUNTARILY: that there was 





coercion and lack of knowledge. Factors include proximity to the wedding, surprise 




in presentation of the agreement, presence or absence of independent counsel, 





inequality of bargaining power such as age and sophistication of parties, disclosure 




of assets, understanding or awareness of intent of the agreement.  Dawley was not 




overruled by passage of PMA Act. Marriage of Bonds, 24 Cal. 4th 1, 17-18, 99 





Cal.Rptr. 2d 252, 262 (2000).





OR



2)(a)
the agreement was unconscionable when it was entered into




AND



2(b)
before execution of the agreement, the spouse was NOT provided with fair and 





reasonable disclosure of the property or financial obligations of the party, etc.


Note:
If there was fair and reasonable disclosure, etc., it seems that the PMA will be 





enforced even if unconscionable.  This results because spouse arguing against 





enforcement must prove BOTH an unconscionable agreement and inadequate 





disclosure. Once the spouse fails on the disclosure issue, the court will enforce 





unconscionable agreements.


3)
Exceptions to Statute of Frauds requirement "are equally applicable to" the PMA Act.


Hall, 222 Cal. App. 3d at 587.


PMA Agreement Act Amendments, possibly will apply to PMAs executed before effective 
date of January 1 ,2002


A)
Subject Matter of PMAs: See §1612(c) (Legislative reaction to Pendleton v. Fireman)


i)
Spousal support provisions will not be enforceable unless the party against whom




enforcement is sought was represented by independent counsel at the time the PMA




was signed.


ii)  
Even if that party was represented by independent counsel, a spousal support




provision will not be enforced if it is unconscionable at the time of enforcement.



Dismissal of Marriage of Rosendale by the California Supreme Court suggests that




this section of 1612(c) will apply retroactively to PMAs prior to January 1, 2002,



that included a spousal support waiver.


B)
 Enforceability of PMAs: See §1615(c) (Legislative reaction to Marriage of Bonds)



i)
The legislature added many provisions to insure that PMAs are entered into



voluntarily. The parties are required to have independent legal counsel or waive



that in a separate writing.  


ii)
Another important new requirement is that the party against whom enforcement




is sought has not less than 7 calendar days between the time the PMA is presented




and the party is advised to seek independent legal counsel and the signing of the




PMA.  


Question re retroactivity:  Because Family Code §4(c) provides application of amendments to the 
Family Code “without regard to when the operative events occurred,” there is a question whether 
these new requirements will apply to PMAs entered into prior to January 1, 2002.  There are 2 
arguments against retroactive application:


(1)
Family Code §4(h) is an exception to §4(c) that gives discretion to the court to decline to apply the 

amendment retroactively if the amendment would “substantially interfere with. . .the rights of the 

parties.”


(2)
Due process would prevent retroactive application of the amendments if it would violate vested 


rights. The courts will examine (1) the significance of the state interest and the importance of 


retroactive application to effectuate that interest. Also the court will examine (2) the parties’ 


reliance on the former law. Here the “voluntary” requirement is to strengthen protection of the 


economically inferior spouse. That is an important state interest, yet there is a powerful argument 

of legitimate reliance on the law as it was at the time they entered into the PMA which had less 


stringent “voluntary” requirements.



One obvious example that militates against retroactive application is the “7 calendar day” 


requirement.  Spouses who executed a PMA before January 1, 2002 had no way of knowing that 


compliance with that provision was required. It would be unfair, and thus violate due process, to 


require compliance without notice of the provision.  The main cases supporting that view would 


be Buol, Fabian, and Heikes.  



The California Supreme Court’s most recent discussion of Family Code §4 is found in Marriage of 

Fellows, 29 Cal. 4th 179, 46 Cal. Rptr. 3d 49 (2006).  The case involved defenses to child support 

obligations.  The Court held that the statute barring the laches defense could be applied 



retroactively under Family Code §4 and that application did not violate due process.

12)
MANAGEMENT, CONTROL, AND FIDUCIARY DUTIES

■
California Law



□
spouses have equal management and control over the community property. 



□
§1100(a) states → either spouse has management and control of the community personal 



property, with like absolute power of disposition, other then testamentary, as the spouse has 


of the separate estate of the spouse

A)
Community Personal Property


1)
Either spouse has management and control of community personal property



2)
Bank accounts in one spouse’s name


●
Calif financial code § 851, 



○
limits access to bank accounts in one spouse’s name solely to that spouse




▪
what could the spouse do here?




▫
H or W could obtain a court order for H’s or W’s name to be added to the bank 






account → family code § 1101(c)



3)
Exceptions to the equal management and control principle



a)
gifts to third parties



b)
Community Business




c)
Written consent from spouse before the spouse sells, conveys or encumbers community 




personal property used as the “family dwelling” or the furniture, furnishings, or the 





fittings of the home, or the clothing or wearing apparel of the other spouse or minor 





children



d)
“each spouse shall act in good faith with respect to the other spouse in the 






management and control of the community property



e)
The Exceptions




i)
Gifts




○
Family Code § 1100(b)





▪
prohibits gifts to third parties at less than fair and reasonable market value, unless 






written consent







▫
What happens if the spouse makes the gift w/o consent?







▪
The non consenting spouse that was not contacted may ratify the gift, or to 







revoke the gift, and to sue to recover all the property for the community




○
NOTE






▪
so what happens if the money is all used up by the third party gift receivers?








▫
A wife whose community property rights have been violated…is entitled to 







pursue whatever course is the best calculated to give her effective relief 








▪
the wife can sue the estate of the husband





○
less than fair and valuable consideration?





▪
Case – Bray






▫
$ and bonds of H, the son claimed both as surviving JT, W claimed that the 







money in the accounts and used to buy the bonds was a gift w/o consent. S 







argued that it was there for his services, but the evidence was against him, H 







repeatedly put money in, further S got a salary, therefore, it was a gift, and W 







got half because they were given w/o her consent



ii)
Community Business




○
Family Code § 1100(d)





▪
gives primary management and control to the spouse who is operating or 








managing a business or an interest in a business that is all or substantially 







community personal property




○
Effect of § 1100(d)





▪
The spouse may act alone in all transactions 





▪
The managing spouse must give prior written notice to the other spouse for major 





actions, such as, “sale, lease, exchange, encumbrance or other disposition of all 





or substantially all of the personal property used in the operation of the business




○
If the managing spouse does not give notice?






▪
the validity of the transaction will not be adversely affected. 






▫
the un-noticed spouse’s recourse is found in § 1101, which consists of 









remedies such as breach of fiduciary duty and the ordering of an accounting




○
Policy?





▪
facilitate the business transactions






▪
managing spouse needs freedom to the run the business without interference



iii)
Summary





■
CP






□
either spouse has equal







●
subject to certain exceptions








○
gift exception








○
business exception









▪
primary management to the primary manager









▪
notice req’d for large transactions


4)
Fiduciary Duty



a)
Intro



○
We know the fiduciary duties last until the division of property




○
We know that either spouse has equal management or control of community personal 





property, subject to the exceptions abovementioned. Thus, when a spouse undertakes 





management and control, what is the responsibility the spouse owes to the other when 




managing the community property?





▪
each spouse shall act…in accordance with the general rules governing fiduciary 





relationships” → Family Code § 1100(e)


b)
Fiduciary Duties




○
full disclosure




○
full access to information about assets and debts of the community, upon request 




○
H and W like a confidential relationship





▪
confidential relationship – duty of good faith and fair dealing, neither shall take 






advantage of each other






▫
In Family Code § 721 we are referred to various sections of the Corporations Code







▪
The corp code duties include








1)
access to books at al times








2)
rendering, upon request, the true and full information of all things affecting 







the transaction which concerns the community property








3)
Accounting to a spouse, and holding as trustee, any benefit or profit 









derived from a transaction by one spouse without the consent of the other 








which concerns community personal property







▪
NOTE – Corp code §16404 is in Family Code §721







▫
it explains that the spouse’s duty of care is limited to refraining from 









engaging in grossly negligent or reckless conduct, intentional misconduct, 







or a knowing violation of the law






▪
NOTE – Ordinary Negligence








▫
Ordinary negligence is excluded from the list






▫
Case – Schultz






▪
spouse’s negligence was not considered a “deliberate misappropriation” of 







community property








▫
H failed to contest a debt to the community, therefore the debt had to be 








shared equally








▪
under Shultz negligence would not be considered a breach of the duty 








of care






▫
Case – Duffy






▪
husband took his entire IRA, almost $500,000 and invested it in 5 tech stocks in 






1995, and, by 1998 they were worth $261,483. The court, after reviewing the 







history of fiduciary duties, concluded that a spouse is generally not bound by 







the Prudent Investor Rule and does not owe the spouse the duty of care that a 







business partner owes to another. 



○
LEGISLATURE RESPONDS TO DUFFY 2002











▪
the legislature included language that included gross mishandling, or grossly negligent 




or reckless conduct that would substantiate that Duffy indeed violate a fiduciary in a 





post 2002 world




HOWEVER





▪
Acc’g to Blumberg, a spouse acts for both H and W, and it would be against his 






interest to act imprudently (unlike t’ee who only acts for the beneficiary)



○
THUS, it seems that the answer for a fact pattern akin to Duffy will depend on the court



○
Application





▪
Case – Beltran





▫
H forfeited his pension because criminal conviction







▪
involved intentional misconduct, or knowing violation of the law, therefore, 






would be considered a knowing violation of the law




▪
Case – Stitt





▫
wife incurred att’y fees in defense of an embezzlement suit






▪
involved intentional misconduct, or knowing violation of the law, therefore, 






would be considered a knowing violation of the law




▪
Case - Lucero




▫
H used SP funds, rather than community, funds to reinstate a community pension, 





& by using SP funds, W would be deprived of her share of the pension 






▪
The use of the SP funds, constituted an unfair advantage, & therefore a 






breach of fiduciary duty







▫
NOTE – he only got the opp’y to the pension through work, during 








marriage, therefore the pension is actually a community opportuniy, cf, 







Somps, just buying a property



▪
Case – Somps




▫
H used Sp funds to buy investment in real property, when Cp funds were available. 




The Court concluded that it was not an unfair advantage, nor a breach of fid 





duty, 







▪
When both funds are available (SP or CP) then it seems that the spouse has his 





choice of which to use






▫
However, this is different that using separate property funds to deprive the 






spouse of an interest in a community investment (this is different than a 







simple choice of which funds to invest)



c)
Summary




■
Good Faith





□
disclosure req’t






●
seems only upon request







○
no duty to spill every transaction





□
disclosure of how to handle the CP






●
16404 © - tort







○
gross negligence







○
knowing violation of the law







○
misrepresentation








●
breach of fiduciary tort largely alleged after marriage









○
the fact that there are attorney fees and 100%, make this nice for 









lawyers




□
Other claims





●
Acc’g





●
add the other spouse’s name to the bank acct



d)
Problems




1)
H manages CP negligently and failed to collect before SOL ran?





●
no, no gross negligence see Shultz



2)
H against W’s wish invested in blue chip stock and lost a lot of $





●
?, post duffy legislation maybe gross negligence





OTH





●
H would not act adverse to himself, merely negligent




3)
W invested in commodities




●
w/o h’s knowledge






○
no breach





●
with H’s disapproval





○
no breach





●
H expressed no opinion





○
no breach



Illegal Activity?




4)
gambling husband, lost money in lottery and at the track, 





●
no, no gross negligence, legal gambling




5)
spent the money at the bar and poker




●
all legal, spouses have the right to spend their money






□
Marriage of Moore







●
husband selling things in the home to buy liquor






□
Note







●
remember – negligence is not enough








○
what is gross negligence, how high does it have to be




6)
W spent the money on cocaine




●
coc is illegal, knowing violation of the law, therefore breach




7)
H gave money to mistresses




●
prostitution possibly in criminal activity






□
See Beltran






○
crime lued conduct on a child, criminal acts, therefore, breach of the fiduciary 







duty



Investments



8)
H homebody, W travels




●
no gross negligence, no problem




9)
H kept money in safe deposit box




●
either spouse has management control






○
Here if W wanted she could sue for an acc’g






○
W can add her name to the box




10) W got a stock tip, used SP funds instead of CP




●
SP funds no problem wife can do what she wants to with the separate property






○
Choice, not defeating anyone, she has the choice





●
Equal right to manage and control 






○
does not always mean that is has to be invested




11)
W got stock options used SP even though CP was available




●
Here using SP funds to exercise options even when CP available, and stock options are 




possession of the community, therefore, here she taking advantage./defeating the 





interest of the community






○
RULE







▪
spouse may not defeat the community interest of the other spouse








▫
See Marriage of Lucero








▪
The duties of spouses must be fair to each other 


e)
More Problems
1)
When H left his employment in 1983, he received a severance package that he invested in an IRA account.  It was worth $200,000.  By 1995, it was worth almost $500,000.  He then invested the entire amount in an Internet video software company.  In 2000, the “bubble” burst, and the account was reduced in value to $100,000.  Shortly before their separation, W saw an account statement, but asked no questions about the account.  

She claims that H violated his fiduciary duty regarding the account.  When questioned at trial, she explained that she didn’t ask about the account because “Whenever I asked him questions about money, I was given a very dismissive wave of the hand type answer.”  Did H violate his fiduciary duty?


a)
Violation of Fid duty




●
No, W never clearly and unambiguously requested the information





b)
was it gross negligence to take the money from the IRA to the stock?







●
community earnings are at the discretion of the spouse








▫
H took an IRA, clear that it is to provide for retirement, so perhaps she 








relied on the money to be there for retirement







●
Is it gross negligence to invest retirement and invest it in one risky stock?







▫
negligence not considered breach of fiduciary duty, but something lie this 








might be gross negligence

2)
When H and W married, H owned a home completely free of any mortgage.  After the birth of their second child, they decided to add a bedroom to the home and finance the remodeling with a home equity loan.  At that time, H signed a grant deed which changed the title of the property to H and W, as joint tenants.  

H has a reading disability and relies on W for all their financial affairs.  W was previously divorced and works in a law firm.  H claims that he did not know that he was giving half of his separate property to W when he signed the grant deed.  Did W violate her fiduciary duty?





a)
Was there a  transmutation (the grant deed, Benson and McDonaldyes 







transmutation, and under Benson, one way around this transmutation is the 






violation of a fiduciary duty, when one spouse gains an unfair advantage there is 





a presumption of undue influence arises and, as a result there is a burden of proof 





on the spouse with the advantage to show no undue influence)







▪
what is an unfair advantage?








▫
here he could not read, and in light of the circumstances, did he know 









what he was doing, he relied on her. Here most likely she will not be 









able to rebut the presumption, seems like she took advantage of him, 









and at the least to cleanse the taint of unfair advantage of undue 









influence, she should have disclosed







▪
Because both signed mortgage, not enough alone
F) Restraints During Divorce Proceedings 




i)
EXAMPLES



■
Spouse failure to disclose information that the spouse won the lottery, then a couple 




months later at divorce H learns





□
Case – Rossi





●
the above example demonstrates the facts. Result? H would get it all, 100%  Here 





if there is fraud, there was a duty to disclose once the petition of dissolution was 






filed → Family Code § 1101(h)





□
What about a spouse that transfers a community property as the marriage comes to an 




end?





●
Here it would depend if the transfer was with the intent to defraud, and if in 






attempt to defraud then it would be within 1101 (h), if trying to hide assets then 






breach of fid duty, then the spouse that it is being hidden from would get it all → 






Family Code § 1101(h)



ii)
Family Code §2640





□
NOTE





●
once the spouses begin living apart their earnings become their separate property





●
once the spouses begin living apart the community property is no longer liable for 





most debts incurred during that period






●
HOWEVER






○
Pursuant to Family code § 721 the fiduciary duty continues until the date of 






distribution of the community assets






○
THEREFORE







▪
Pursuant to Family Code § 2040







▫
when divorce proceedings are initiated, the “summons shall contain a 








temporary restraining order (TRO)









▪
The TRO prohibits the spouse from transferring, encumbering, 










hypothecating, concealing, or in any way disposing of any property, real 








or personal whether CP, quasi CP, or SP without consent of the other 









party or an order of the court










▫
EXCEPTIONS











i)
in the usual course of business










ii)
for the necessities of life









▫
Additional exception for the “extraordinary expenditures”










▪
here the spouse must notify the other of any proposed 












extraordinary expenditure at least 5 days before incurring such 










an expenditure and account to the court for all the 












extraordinary expenditures











▫
Attorneys are protected because the spouse is not barred 












from doing the abovementioned in order to pay for atty fees



□
what can the spouse’s do during a divorce proceeding?




●
EXAMPLE






○
H and W, own real property as JT, they initiate a divorce and the TRO goes into 






effect, thereafter H severs the JT, and during the divorce proceeding H dies, (note – 





if the severance is ineffective because of the TRO, then the W gets it all, but if it 






was W gets half, other half to H’s estate)



●
Case – Mitchell




○
whether the severance was a transfer in violation of the TRO, or whether the 






severance was a disposal in violation of the TRO. 





▪
The court held that the severance, was neither a transfer of disposition







▫
no transfer because transfer requires a transfer from one person to another








▪
no right interest or title moved, therefore valid







▫
no disposition of property because the right of survivorship is not property, it is 






a mere expectancy



●
Case – Rossi




○
W concealed that she had won the lottery (the language in statute encourages 






disclosure of all assets)






▪
here this concealment was subject to 1101(h) (all of it goes to H), the court was 






unsympathetic to the argument by W that he did not disclose because she feared H


iii)
Summary


□
Once pet for dissolution flied then TRO restraining both parties from transferring… in any 



disposing any separate or community property must get consent of the spouse or permission 



from the court, except if in the usual course of business or for the for the necessities of life and 


requiring notice of 5 days before doing so, and to account for all extraordinary expenditures 


made after the service of the summons



□
EXAMPLE




●
Husband is ill, in the process of dissolution, wants to change distribution





○
Before the petition






▪
can sever the joint tenancy, and change the will







▫
good idea (Mitchell)



●
after the TRO in effect





○
no problem, because a severance of JT is not a transfer or a change in interest, 






severance of JT is ok



□
McTiernan




●
during divorce took stock and sold it and used to pay for community expenses





○
and during the time the stock price went up substantially, he violated the TRO, here 





this violation was a breach of the fiduciary, and therefore W gets 50% of the lost 





appreciation, under §1101(g), and breaching 1101 is a breach of fid duty. 


G)
REMEDIES


1101(a) – 
the breach of fid, must involve an impairment of the claimant’s interest in comm. 




estate



1101(b)&(c) – court ordered accounting or court to add name to cp title held in one’s name


1101 (f) – the remedies are available during marriage



1101(g) – 
remedy for breach of fid duty shall include, but is not limited to, award of 50% of 




the undisclosed or transferred asset, plus att’y fees



1101(h) – 
remedy for breach of fid duty, which amounts to fraud, oppression, or malice, 





shall include, but not be limited to, 100% of the undisclosed or transferred asset


IF Deliberate misappropriation,



○
an add’l award or offset against existing property, the court may award, from a party’s 




share, the amount the court determines to have been deliberately misappropriated by the 




party to the exclusion of the other’s interest




○
Case – Williams (before 1101(g) & (h)





▪
divorce became imminent, H withdrew 110k from the bank and stock, all other CP = 





200k (100 each) however W argued that not fair because really H got 210, and she got 




100, so the court determined it was a deliberate misappropriation and used the 







discretion the statute authorizes to offset the misappropriation from the existing 






community (155 W; 45 to H)
REVIEW FID DUTY
Under Family Code §1100, either spouse has management and control of community personal property.  There are several exceptions to this form of equal management and control. 

1)
List the exceptions found in Family Code §1100:



→
spouse may not make a gift of CP for less than fair reas value unless written consent 1100(b)


→
spouse may manage the business alone, but shall give prior written consent for the big sale, 



etc. 1100(d)

2)
In managing community property, each spouse owes the other a fiduciary duty, defined in §1100(e), 
as “good faith.”  When does the fiduciary duty owed to the other spouse end?



→
until the time when the property is divided by the parties or by the court 1100(e)
3)
If a spouse deposits her earnings in a bank account in her name, will her husband have access to that 
account?



→
No, cali fin 851
4)
Will the earnings in the bank account be transmuted into her separate property?



→
no, need express declaration in writing, and & ackn by part relinquishing
5)
Family Code §1100(e) incorporates Family Code §721.  What are the specific duties a spouse owes to 
the other spouse under the “fiduciary duty”?



→
good faith, fair dealing, disclosure, right to the books
6)
Check Corporations Code §16404(c), what would be considered a breach of fiduciary duty?



→
gross negligence, intentional misconduct, or knowing violation of the law
7)
Family Code §1101(a),(b), and (c) provide remedies for a spouse.  What are they? 



→
1101(a) – undivided one-half interest


→
1101(b) – accounting, to determine the rights of ownership 



→
1101(c) – court may order the spouses name to be added to the title, except if






(1)
if it is a p’ship held by spouse and partner







(2)
interest in a professional corp







(3)
asset in an unincorp business that spouse manages







(4)
any property, if the revision (adding the spouse’s name) would impair the rights 






of a third party

8)
Can any of these remedies be sought during marriage?



→
YES, pursuant to 1101(f)
9)
All of them?


→Yes
10)
Check Family Code §1101(g) and (h).  If a spouse has a claim for breach of fiduciary duty against the 
other spouse, what is the maximum that a spouse could receive?


Under (g)


→
breach of fid duty, the remedy 50% of any assets undisclosed or transferred in breach of fid 



duty, plus attorney’s fees and court costs, the value determined by the highest amount, of (i) at 


the date of the breach, (ii) date of the sale, (iii) date of the award of the court

Under (h) w/in 3294 of civil code


→
includes 100% of any undisclosed asset transferred in breach
13)
SEPARATE AND APART DIVISIONS AT DIVORCE


A)
The End of the Economic Community



1)
Death




■
when marriage ends by death the survivor continues to own his or her interest in the 




community property, and the decedent’s share passes to intestacy



2)
Divorce




■
when the marriage ends by divorce, then 





□
Family Code 771






●
“the earnings and accumulations of a spouse…while living

B)
Separate and Apart




ISSUE – What is separate and apart?



TEST – 
whether there was no present intent of resuming marital relationship, and in order to 




tell the present intention?






■
Factors





1) Move out physically?






▪
then what is the conduct, are they making them selves out to be like they are 







married?







▪






2)
No sexual relations?





3)
Separating financial arrangements?





4)
filing petition for dissolution?


□
Case – Baraghy



●
Why fight over the day of separation?




●
did not sleep at home for four years. 4 years of income and if living separate and apart then 



his earnings become separate property, of the spouse





○
How to tell? test





▪
Separate when no present intent of resuming marital relationship, and in order 





to tell the present intention,







▫
H says he intended it to be over, BUT, W says she wanted him back 







▪
So when both claim conflict with each other we look at the conduct, did the 







conduct represent a complete and final break




○
Court did not find a complete and final break






▪
Factors of living separate







▫
sleeping together







▫
separation of financial arrangements


C)
 DIVISION OF ASSETS AND LIABILITIES @ DIVORCE


■
Once the spouses living separate and apart petition for a divorce, then next step is to 




characterize the property acquired during marriage




□
Cali Fam Code § 2550 → requires “equal division”




□
Debts are not considered property, yet at divorce unpaid debts are distributed equally or 




“confirmed” to one spouse



1)
Characterizing debts



□
Courts are required to characterize the liabilities of the parties as either separate or 




community property 




●
Educational loans






○
education loans are assigned to the spouse that received the 
education §2627





●
Tort liability







○
If a spouse is guilty of a tort, the liability is assigned to the tortfeasor spouse 






without offset





●
NOTE – treatment of educational loan & tort liability






○
educational loans and tort liability are treated like debt incurred before the 
marriage


2)
When debts exceed assets?





□
court will assign as it deems equitable




○
DEBT – think about it in time





▪
before marriage






▫





▪
During marriage






▫
during marriage and before separation, not for the benefit of the community means 





that they the debts are not for the benefit of the community





▪
after separation






▫




3)
Allocation of debts 




□
Generally





●
Debts are allocated when they are acquired





●
Debts acquired before marriage






○
belong to the spouse who accrued the debt






○
Family Code 2621







▪
Debt incurred before marriage shall be confirmed w/o offset to the spouse who 






incurred the debt




●
Debts acquired during marriage and before separation






○
must be characterized as either SP or CP







▪
CP divided equally







▪
SP confirmed without offset








▫
SP can be acquired during marriage if it is a debt that is acquired during 








marriage, but was not incurred for the benefit of the community









▪
Issue – what is a benefit to the community?









▫
statute does not define this











▪
vacation may be a debt for the benefit of the family











▪
What about when W spends 10k on new wardrobe, 












▫
two arguments













i)
only to benefit W, therefore SP













ii)
necessity therefore CP














▫
depends if a 10k wardrobe is appropriate to their 














marriage






○
Terms







▪
necessary – all living expenses appropriates to one’s station in life








▫
for a wealthy couple the country club was necessary






▪
Common necessary – that which is essential to sustain life – food, clothing, 







shelter, and medical







▪
everything else is not necessary – will be deemed to be separate property debt








▫
therefore, the necessary inquiry will depend on the appropriateness, my 








guess is it will be bogus, if it is not necessary



4)
Application




□
All debts are Community debts, the community assets – house $300k, boat at $20k, they 




sell the house and share, now have 20k in boat and 20k in debt




●
Note






○
if H wanted to keep the boat, the court could assign it to him and offset the 10k to 






W



5)
When debt exceeds Assets




□
Family code 2623(b)




●
when debt exceeds assets, the excess debt shall be assigned by the court as it deems 





equitable and just, taking into account factors such as the parties relative ability 





to pay



6)
Summary
1)
Education loan before marriage 60k, to whom assigned

→
§2627 loan for education

2)
debt accrued before marriage

→
before marriage SP debt, keep it stays § 2621 

3)
H bought every nw digital tech during marriage?

→
Issue,  beneficial to the community? Here, yes beneficial so CP, therefore the debt , 


could be offset by other assets, 

4)
debt 10k in atty fees to defend embezzlement charges?


→
debt atty fees defending crim charges embezzlement, not benefit of the community, 


crime not considered to benefit community see Stit
5)
10k incurred on atty fees for a negligence suit at work

→
debt during marriage for atty fees based on negligence, more controversial (See Hirshc) 

spousal negligence that contributes to community will be community debt, not 100% 


clear but would be community debt

6)
separated but before divorce, C racked up 5,000 debt for market (food and household) C is 
unemployed and D is a professional, who stacks paper?

→
after separation but before dissolution, H accrued up $5k in supermarket, for food and 

household 
supplies, food housing shelter is a common necessary of life shall be § 


2623(b) shall be according to 
needs before the judgment is rendered

7)
separated but before divorce, C racked up 5,000 debt in Vegas?


→
debt for trip to las Vegas, not necessary, confirmed without offset. 

8)
separated but before divorce, C racked up 10,000 debt for children’s private school 

tuition?


→
for the kids. Going to private school necessary D will pay because D has the money
9)
Debts exceed the Assets how will the court assign the debts?

→
Debts exceed assets so according to the Court’s judgment
14)
UNMARRIED PEOPLE

■
3 TOPICS



1)
Putative Spouses


2)
Unmarried Cohabitants



3)
Domestic Partnership


1)
PUTATIVE SPOUSES -  INCEPTION AND THE TERMINATION OF THE ECONOMIC 


COMMUNITY



1)
Lawful Marriage



■
2 requirements for lawful marriage




1)
legal capacity






●
can’t fall within consanguinuity




2)
legal requirements for contracting





●
licensed, witnessed registered



2)
Putative Spouses “Defect in Marriage”


(a)
Putative Spouse




A "putative spouse" is a man or a woman who has a good faith belief, as would any reasonable 


person under similar facts and circumstances, that there is a valid marriage. Because the 



"putative spouse" believed s/he had entered into a valid marriage, s/he often has rights despite 


the void or voided nature of the marriage.




□
There was some fact unbeknownst that precluded them from knowing that the marriage





●
the most typical example of this that the spouse was not divorced properly




□
The issue associated here is the property rights of parties to an invalid marriage


(c)
PUTATIVE SPOUSE DOCTRINE

□
family code § 2251



(a)
if the determination is made that the marriage is void or voidable and the court finds 



that both parties believed in good faith in the marriage, that it was valid, then the 



should





(1)
Declare the party or parties to have the status of putative spouse 





(2)
if the division of property is in issue, divide, in accordance (with equal division) 






that property acquired during the union which would have been community 






property or quasi-community property if the union had not been void or voidable



i)
Good faith Belief





●
Case – Wagner (stretched the good faith belief the farthest) *a lack of solemnization 





ceremony does not necessarily mean bad faith that would preclude the finding of a 





putative marriage





○
Wrongful death case, W was “married” and had a child with H could recover for 






wrongful death against the state, they did not follow any formal requirements of the 





state, but exchanged vows, lived together, and acted as if husband and wife






▪
Wagner suggests that the test for good faith is the subjective belief in marriage




LATER CASES LIMITED THE HOLDING OF WAGNER





●
Case – Vyronis





○
articulated a test for good faith, which is an objective test, whether “a reasonable 





person would harbor a good faith in the existence of a lawful marriage.






▪
Test – good faith?







i)
attempted compliance with procedural requirements of marriage








ii)
conduct consistent with marriage








iii)
belief in a lawful California marriage







○
Under this approach W in Wagner would not have prevailed because they 








did not even try to meet the requirements of marriage




●
Case – Spearman





○
the life insurance policy – the TC absence of good faith, therefore no putative, but a 





lot of the acts demonstrate that they were not together anymore, but V knew, so that 





is the key of the case, she knew he was not yet fully divorced.







▪
Generally, a very fact specific analysis




ii)
What happens when there is only one good faith?





●
here, only one spouse believes it to be a valid marriage





●
EXAMPLES






○
H knows he is still married, W stacks the paper, if married, W’s earnings are CP, if 





not married the earnings are W’s.







▪
Issue – does H have a right to W’s earnings?








▫
NO, H has no good faith belief therefore H can’t be a putative spouse






○
other way around H knows, H stacks the paper,







▪
Here, W would have a right because she has the good faith belief



iii)
Putative Spouse at death





●
Case – Leslie





○
A putative spouse should have the same rights as a legal spouse, meaning both 






quasi – marital, and separate property, if there is a good faith belief that one is 






married, then that will make the marriage valid, therefore the putative spouse 






should have the same rights as the spouse


iv)
The typical situation, the putative spouse vs. the children



□
Case – Leslie (further reduces distinction between legal marriage and putative marriage) 



●
putative spouse should be treated as the legal spouse 





○
they m’d in TJ 1972, invalid b/c Mexican law, but H believed they were validly 






married, W died intestate, survived by kids, does H have an interest in her SP? 






YES,






Therefore → these examples demonstrate that a putative spouse may be entitled 






share of separate property





●
RULE - putative spouse may be entitled to share of decedent’s (putative spouse) 





separate property, in many ways a putative spouse is a normal spouse



v)
What happens when a decedent has a legal spouse and putative spouse




●
Case – Estate of Vargas





○
bigamist, lived two separate lives with two separate wives. H died intestate and the 





probate court divided equally between the wives. M m’d H in ‘29, and J m’d H in 






’45. Thus, J is 
the putative spouse – an innocent participant who has duly 






solemnized a matrimonial union which is void of some legal infirmity. 





●
how to divide?






○
2 theories







▪
the quasi-marital theory







▪
partnership






○
need to give equity, therefore shared equally. The court held that as innocent wives 





of a deceased practicing bigamist, appellant and respondent were entitled to equal 






shares of his estate which accumulated during the active phase of the bigamy.





●
Putative spouse’s claim depends on good faith, once the souse learns the marriage is 





invalid then subsequent claims are invalid





●
If J dies before H, then he could have had a quasi-marital theory claim in the property







○
if he believed in good faith of the marriage



vi)
Recap




●
they thought they were spouses, so, pursuant to the putative spouse doctrine, if the 




spouse had a good faith faith belief in the validity of the marriage then one or both will 




attain putative spouse status, thus, any property acquired will be treated as if it was 




community property (quasi-marita lproperty)





○
Requirements for Putative Spouse






1)
Good faith belief







▪
Subjective or Objective?








▫
Cases leading to the requirement of objective






2)
license + ceremony







▪
what if there is no ceremony?








▫
Wagner – the couple had taken private marriage vows, and thye had a 








child thereafter, but the husband was killed, they were suiing the county, 








W claimed she thought she was married, and the court held that because 








of the good faith belief, then we treat it as a putative spouse – this case 








is an aberration, generally on top of the good faith belief we need an 









act, 





○
When does putative spouse end?






▪
when the spouse learns that he/she is not married




●
Issues with putative marriage





1)
was there a marriage






●
If there was a duly licensed marriage 








○
then the spouse only really need subjective good faith belief m’g valid







BUT






●
If no duly licensed ceremony







○
the spouse must prove there was a m’g, 








▪
and an objective good faith belief in the marriage





2) 
did the subjective good faith belief in its validity




●
Generally putative spouses afforded same right as if validly married





○
putative spouse may bring a wrongful death action





○
putative spouse, surviving spouse entitled to worker’s comp





○
putative spouse entitled to retirement service statute




●
Probate does not mention the putative spouse, so does the term SS include putative spouse



○
under Leslie a putative spouse should be treated just like the surviving spouse,


vii)
Some Statutes


■
Family code § 308




□
validates “any marriage contracted outside of the state that would be valid by the laws of 



the jurisdiction in which the marriage was contracted”





●
a marriage that is satisfied in the state it is contracted, will be recognized as a valid


■
§2252 and §2254




□
set forth that a putative spouse enjoys the same property rights and support rights as the 




other spouse



■
Where the putative spouse not treated the same



□
NO family allowance → Hafner



□
No pensions 
2)
UNMARRIED COHABITANTS

A)
Common law misconception 



■
there is no common law marriage in California,


B)
Unmarried Cohabitants



■
who are these people?




□
live together like married except the administrative formalities are not met


■
what happens?




i)
The provisions of the Family Act do not govern the distribution of property acquired 




during a non marital relationship





●
The relationship is only subject to a judicial decision



ii)
The courts should enforce contracts as between the non-marital partners, except to the 




extent that the consideration is for sexual services





iii)
In the absence of an express contract the court should inquire into the conduct of the 




parties to determine by the conduct of the partners, that an implied agreement existed (or 



was created) or if there was some other tacit understanding. 



■
Available Remedy to cohabitants




i)
an express agreement





●
Caveat






○
for sex, not applicable




ii)
an implied agreement





●
may present at death or divorce





●
oral agreements difficult to prove because contesting testimony at trial 




●
equitable remedy – quantum meruitt






○
most difficult, because gives back the reasonable value of services rendered







▪
a marvin court is likely to find that is that she received the value of her services 






in living quality



■
Case - Marvin
(MARVIN STANDS FOR THE POSITION THAT THE UNMARRIED 



COHABITANT HAS A RIGHT TO THE PROPERTY)



□
live together 8 years, never m’d, acted married, used H’s name, for children, H worked, 




and W stayed at home to care for the children, (1) could W take advantage of the putative 



spouse? NO, no good faith, (2) Co-habitants? Yes implied agreement to share, so J would 



get half as if married





●
π alleges → oral agreement that they would combine efforts and share all accumulation 




of property, and that they would hold themselves out to the public as husband and wife. 




Π services included homemaker, companion, etc. π gave up her lucrative career as a 





singer and entertainer to devote these services to the ∆. 






○
the more marital it looks, the better chance of the implied K being recognized for 






W





○
express agreements 






▪
Express agreements – will be enforced, unless for unlawful consideration 







(SEX)






○
implied agreements






▪
to the extent that the implied agreement may be demonstrate, 








▫
the best case for the party seeking the validity of a contract is in a long-








term marital like relationship, 






▪
Case – Cary







▫
live together 8 years, never m’d, acted married, used H’s name, for children, 







H worked, and W stayed at home to care for the children, (1) could W take 







advantage of the putative spouse? NO, no good faith, (2) Co-habitants? Yes 







implied agreement to share, so J would get half as if married









▪
the more marital it looks, the better the for the cohab who wants half






LATER COURTS







▪
Case – Maglica







▫
long term r’ship, she took his name, held themselves out to be married 








couple, here W worked for the business and contributed, this add’l conduct 







helps establish the implied agreement to share the business. 









▪
NOTE – the implied agreement is not met by simply living together 








and holding each other out to be married





ADDITIONAL CASE







▪
Case – Wharton (same sex)








▫
the guy pretty much agreed to do everything, and in consideration, would 








get half of the real estate, the court said that the fact it said lover could be 








severed, it would suffice, so long as there is independent consideration, here 







enough to infer an implied contract (be careful with the sex)








▪
Marvin applicable to same sex partner, 










▫
may contract among each other











▪
best thing to do is to make it look like business serviced 











(business component)





●
NOTE






○
unmarried cohabitant may not have claims against third parties (unlike married or 






putative spouse, → workers comp, insurance policy, etc.,)








●
Pre-marital agreements brought at dissolution






○
may not be raised at dissolution





●
NOTE






○
for express contracts, the court, will apply standard K law, 

3)
DOMESTIC PARTNTERSHIPS

■
4 time periods



1)
prior to 2000




■
Same sex couples were governed by cohabitation laws covering unmarried cohabitants





□
Marvin






●
@ death if no Marvin agreement or no will, then the partner is SOL, and the estate 





will go the heirs


2)
1/1/2000 → 7/1/2003




■
same sex couples could register as “domestic partners”





□
the act of filing did not change the character of real or personal property acq’d before 





or during the partnership





□
DEFINITION OF DOMESTIC PARTNERS






●
family code § 297 







○
two adults who have chosen to share one another’s lives in an intimate and 







committed relationship of mutual caring.”





□
who may register for domestic partnership






●
same sex couple





OR
●
couple over 62 and eligible for social security





□
rights available as a result of registration as “domestic partnership”






●
conferred limited rights







○
certain rights to hospital visits







○
and health care coverage





□
Could hold property in JT






●
but it was governed by the title and express agreements, not community property 






law


3)
7/1/2003 → 1/1/2005



■
effect @ death, if domestic partnership ended in death, then the same sex couples were 




granted some of the rights as “spouses”




□
the rights were limited to scenarios where the partner died intestate, and had separate 





property






●
the domestic partner would be entitled to 1/2, 1/3, or 1/4




□
during this period termination by separation unchanged



4)
1/1/2005 →




■
Domestic partnership now treated under community property law




□
Under the act registered partners had many of the same rights and obligations as did 





spouses






●
Rights at death






○
the same as if any widow in marriage → Fam Code §297.5 (c)







▪
meaning the surviving spouse gets half of the community property under 








Probate Code §100





●
Rights at separation or dissolution of partnership







○
the same as marriage → § 297.5 (a)(b)






●
Dissolution







○
divided equally



5)
Retroactivity




■
The legislature intended for the 2005 statute to be retroactive, and apply to transactions 




prior to 2005




□
the state had to send a letter to all registered domestic partnerships in the state in order 




to inform them beforehand, of their new rights and obligations
as “domestic partners”






●
the letter informed them that if they did not want the new obligations and rights 






conferred upon them, then they should terminate the domestic partnership prior to 





1/1/05







○
Interpretation of notice








i)
watch out








ii)
this is to inform you






●
Even though the legislature intended the statute to be retroactive, it does not happen 





automatically, it must still comport with due process (is someone robbed of a 







vested right?)







○
Of which this matter would be resolved by the Court, it is still unresolved



●
California





○
Domestic partnership






▪
Two adults who have chosen to share one another’s lives in an intimate and 






committed relationship or mutual caring.







▫
of the same sex; OR







▫
if opposite sex one of which who is over 62 and qualifies for social security







▫
Must








▪
share a common residence








▪
jointly responsible for living expenses 





○
Rights of the Domestic Partnership






▪
health facilities to treat as family 






▪
extended health care coverage





○
Amended 2 years later,






▪
claims for IIED, wrongful death, health insurance, (if employment allows for sick 






leave for family, then includes domestic partner), 



●
There is not such thing as a putative domestic partnership


■
Recap 



●
Definition of Domestic Partners → § 297.5(a)




○
two adults who have chosen to share one another’s lives in an intimate and 







committed relationship of mutual caring






▪
issue associated – what is mutual caring




●
How to establish the domestic partnership → §297.5(b)





1)
file the declaration of domestic partnership with the secretary of state, and at the time 





of filing the following must be met






▪
both have a common residence





▪
neither person is married to someone else, or is apart of a separate domestic 






partnership that has not been terminated 





▪
no blood relation that would be prevented by the state (1st cousins may marry)







▪
must be at least 18 years old






▪
both persons are capable of consenting to the domestic partnership




●
Definition – common residence → §297(c)





○
Dom Part share the same residence, does not have to be in both of their names, they 





may have additional residences, no problem, they don’t cease to have a common 






residence if one leaves but intends to return

Can rebut the presumption that untitled prop acq during mge is CP by TRACING








○ post ‘85, with the Anti-Lucas Legislation, if no agreement, then there still may be a right to reimbursement if the party can show tracing to SP, then the party will have a right to there contribution, but the remainder is considered CP and distributed 50/50, pro-rata apportionment.





Compare pre 85, and as as 85 (post anti-lucas legislation)


○ prior to ‘85, if title, JT, and no agreement, then presumed to be a gift, but if the party introduces an agreement, then the party may be reimbursed there contribution, and the rest is considered to be CP, including any appreciation, pro-rata apportionment.








REMEMBER


§ 4800.2 applies to property acquired as of 1984, so there will be a right to reimbursement





Remember with DEATH, we are not dealing with 


§4800 because §4800 deals with DIVORCE








