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Note: when something is deemed CP - remember to divide it in half when determining one spouse’s portion. 
I. Comparative Property Systems: Equitable Distribution, Community Property

A. Community Property

1. Community Property



a. Defn: 




1) All property that stems from the labor/effort/earnings of either spouse 





Downer v. Bramet (1984)





H’s boss promises him 1/3 of a ranch in lieu of a pension.  H&W separate and 






then H claims ranch is SP.  Court decides it is CP because it is from H’s efforts 






during the marriage.  No evidence that H and boss were friends so couldn’t have 






been a gift. 



2) during the marriage, 




3) irrespective of direct contributions to its acquisition or the condition of title


b. During Marriage



1) Equal Ownership - FC §751




2) Present, exiting equal interest in CP




3) Equal Mgmt and Control 



c. At Divorce



1) CP divided 50/50, SP goes to SP spouse


d. At Death



1) Intestate: 





a) All CP goes to surviving spouse





b) 1/3 to all of SP goes to surviving spouse




2) Testate: 





a) Surviving spouse gets ½ of CP, decedent can will remaining ½ as s/he wants




b) Decedent has right to will all of SP

2. Separate Property


a. Defn: 



1) Property owned before marriage OR




2) property acquired by gratuitous transfer (gifts, inheritances) AND



3) property traceable to SP is SP: the rents, issues, and profits derived therefrom





(George v. Ransom - Cal SC deems stock dividends from W’s SP  to be SP) 
B. Equitable Distribution


1. During Marriage


a. Ownership = Title


b. Earnings belong to each spouse

2. At Divorce



a. Equitable Distribution




1) Starts out 50/50 w/ judge taking into acct various factors like need, fault, etc.





2) Split: 





1) Some jdxn: all property goes into hodgepot





2) Some jdxn: distinction b/w property acquired before or during marriage





3) Some jdxn: lucrative/non lucrative

3. At Death: 


a. If spouse dies intestate: 1/3 of property to surviving spouse


b. If spouse dies testate & no prop to surviving spouse: spouse may override 




will to get 1/3 of all prop

II.  Transmutations

A. Oral v. Writing Reqt

1. Pre-1985:



a. Features: 




1) Oral & Implied agreements allowed





a) Oral 






= Estate of Raphael (1949)






Fight b/w brother of deceased (H) and W re: character of property. Wife gave 





evidence he had transmuted all of his SP into CP. There was an oral agreement. 





H said to W:  “We are partners in everything. You have ½ and I have ½.”
Court 





rules it is CP. 





= Estate of Nelson (1964)






30 unit apt house, property of the deceased H.  Issue of whether there was an 





executed oral agreement.  W managed part of the property. Court held that it was 





CP because: 1) H referred to property as mutally owned, 2) H frequently said he





wanted to provide for W, 3) W’s mgmt of the property, conduct of the parties 





during marriage, state income tax returns filed from 1949-1952.




OR





b) Implied






≠ Marriage of Jafeman (1972)







H and W had side-by-side houses prior to marriage.  W moves into H’s house, 






then parties divorce.  W alleges that b/c they paid for improvements on H’s home 






using CP funds and b/c they referred to H’s house as “our house” did not mean 






the house was CP.  More than just 1 party’s hidden belief needed to show





 
transmutation pre 1985.



2) Transmutation occurs when agreement is made




3) Transmutation can cover all property, real and personal



4) Very Informal




5) More difficult to prove in a divorce case than a death case




6) Intention of the spouse relinquising his/her interest controls



7) Proof must be by clear & convincing evidence

2. As of 1/1/1985: 


a. Transmutation Date Controls Applicability of Law - 1/1/85 and forward §852(e)



1) Non-retroactive


b. Strict writing reqt:



§§850-853



1) Express declaration 



2) in writing 



3) by the spouse whose interest in the property is adversely affected. 





§852(a)





a) Language in the document must indicate that the spouse whose interest is 






adversely affected was aware that s/he was transmuting the property






(1) Permitted but not req’d: 







(a) Magic language Estate of MacDonald (1990)






(b) “I give to . . . any interest I have” is sufficient





(2) Not Enough:







(a) “Transfer” ≠ transmutation







≠ Marriage of Barneson








No transmutation.  Stroke victim told brokers to “transfer” everything.  









Insufficient: “consent,” “transfer,” title in one spouse’s name









Sufficient: “as her SP”, “I convey property to myself and my wife,” “I 









give interest in.”






(b) Extrinsic Evidence 







≠ Estate of MacDonald (1990)  









No transmutation despite obvious intentions. W dying - H&W try to divide 








assets to go to each of their kids. H’s pension ( separate IRA ( Trust.  








W/o other evidence, this would be CP - tracing, funds control.  W 









consented, in an agreement, to H’s trust being beneficiary.  W’s kid 








claiming it was CP and her estate is therefore entitled to half. Written 








consent was insufficient because it didn’t have the right language - did 








not state that the character of the property was to change.








A writing is not an express declaration unless it contains language which  







expressly states that a change in the characterization or ownership is 








being made. Cannot look at extrinsic evidence.



4) Statements in wills may be used at probate BUT not at divorce



5) Exceptions: Gifts that are: 




a) gifts of tangible personal items such as clothing, jewelry, 





b) used solely or principally by the giftee spouse AND 





c) that is not substantial in value given the marriage’s circumstances §852(c)


c. Cannot Overturn Transmutation w/ Exceptions to SoF, e.g. partial performance and estoppel, 



≠ Marriage of Benson




SC of CA rejects partial performance argument and prevents W from using 




extrinsic evidence to demonstrate that SP was transmuted to CP, even when 




circumstances show that a transmutation was probable (H signs an agreement 




converting house from CP to W’s SP, W enters oral agreement to transmute CP 




pension into H’s SP.  Court doesn’t recognize the oral agreement per the strict 




writing reqt.)



≠ Marriage of Campbell 



Estoppel exception to Statute of Frauds not applied when a woman wanted to 



use extrinsic evidence to prove that SP was transmuted to CP.  Strict writing reqt 



upheld. 
B. SP ( CP vs. SP ( JT


1. SP ( CP



a. Need written consent for gifts to 3d parties


2. SP ( JT



a. Strict writing reqt 



b. One person can sever JT unilaterally ( TIC ( give away ½

III. Title Presumptions

A. Background: 


1. 3 step analysis:



a. How to raise the presumption: 

· Prove foundational facts to activate presumption.


b. Presumption itself



c. How to rebut the presumption – who must rebut the presumption


2. Policy Reasons


a. Probability



b. Access to Evidence




1) Affects burden of producing evidence



c. Policy



1) Affects burden of proof




2) CP presumptions predominantly for policy rsns

B. General CP Presumption

1. Presumption: 



a. Untitled property or titled property in one spouse’s name


b. acquired or possessed …



c. during marriage is presumed to be CP. 

2. Rebuttable by: 



a. Tracing to an SP source


b. Before 1985: 




1) If there is an oral or implied by conduct transmutation agreement. 



c. In 1985 or Afterward: 




1) If there is a written instrument showing one spouse’s intent to give up his/her CP interest. 



d. Burden to rebut is on the SP proponent 

3. If Presumption is Rebutted: 



a. Property will be considered SP or Part SP, Part CP. 

[Long and short marriages section]


g. …by showing, prior to 1/1/85 that there is an oral or implied transmutation agreement



h. …or by showing, 1/1/85 and after, that there was a written instrument showing that the 




adversely affected spouse expressly gave up his/her property interest in writing.



= Lynam v. Vorwerk (1910)



H and W deposit money in bank acct w/ joint names. No evidence of source of 




money. H dies, W withdraws deposit, but never accts for it.  W dies.  W’s heirs argue 




that bank acct is JT, so she would get all of it b/c of the right of survivorship. Court 




says property possessed after a long marriage is presumed to be CP. 

2. Exception Case: 



= Fidelity & Casualty Company v. Mahoney (1945)




Deceased buys an airplane insurance policy for $1 and named son from prev marriage as 



beneficiary.  Deceased dies in plane crash and W of 2 months claims that she should get ½ 



of the proceeds of the policy as CP. Court says that it was a short marriage, w/ a weaker 



presumption that property acquired during it was CP.  Court awards life ins proceeds to son. 
[Long and short marriages section]

C. Married Woman’s Special Presumption

1. Presumption: 


a. Property acquired by a married woman is presumed to be her SP IF




1) it was acquired prior to 1/1/1975



2) in a written instrument


= Holmes v. Holmes (1915)




P brings an action to quiet title.  Married woman’s presumption activated – but it is rebuttable. 



Record is silent on evidence that could overcome the presumption. Just b/c purchase was 



made from joint earnings of H and W isn’t enough to overcome the presumption.


2. Rebuttable by:


a. Showing non-intent - Proving that H did not intend to give W the property. 



b. BUT NOT by tracing to CP funds. 



1) Because H had mgmt and control of CP funds prior to 1/1/1975, and putting the title in her 





name demonstrated an intent to give it to her. 


= Louknitsky v. Louknitsky (1954)



P got divorced and the court decreed all the property CP.  P appealed b/c the house was in 



her name. Married woman’s presumption was activated b/c the property was in her name, 



acquired before 1975, in an instrument in writing, but there is enough evidence to rebut the 



presumption. There was evidence that the property was bought w/ community funds.  H was 



in China and sent W money to make mortgage payments on their SF house. H didn’t know 



until he got here that the property was in her name only.
D. Joint Tenancy Presumption

CREDITOR’S CASES: 

1. Presumption: 



a. Property acquired with community funds and put in joint tenancy is presumed to be joint 



tenancy. 

2. Rebuttable by:


a. An agreement that the property is not JT


b. BUT NOT by tracing to CP funds. 

3. If Presumption is Rebutted: 



a. Property will be considered separate property, community property, or both. 

AT DIVORCE


Property Acquired Pre-1984 in JT

1. Presumption: 



a. JT property is presumed to be CP property.

2. Rebuttable by:


a. An oral, written, or implied agreement.



b. BUT NOT BY tracing to SP funds

3. If Presumption is Rebutted: 


a. The property will be considered SP of 1 spouse, or part SP, part CP. 



b. Court will divide by pro rata apportionment


4. If Presumption is NOT Rebutted:


a. Property will be considered CP


b. Reimbursement of SP funds ONLY if there is a reimbursement agreement. 

Property Acquired on or After 1/1/1984 in JT

1. Presumption:



a. Property is CP


2. Rebuttable by:


a. A written agreement or clear statement in the deed

3. If Presumption is Rebutted: 


a. The property is characterized as part CP, part SP or all SP. 

4. If Presumption is NOT Rebutted:


a. Property will be considered CP

IV. Titles at Divorce
A. Untitled Property

1. Presumption:



a. Property is CP


2. Rebuttable by: 



a. Tracing to an SP source


3. If Presumption is Rebutted: 


a. the property is characterized as part SP, part CP. 
B. Property Titled in 1 Spouse’s Name


1. Presumption:



a. the property is CP. 

2. Rebuttable by:


a. tracing to an SP source.

3. If Presumption is Rebutted: 


a. part SP and part CP. 
C. Property Acquired Prior to 1984 in JT


1. Presumption:



a. the property is CP


2. Rebuttable by:


a. An oral, written, or implied agreement

3. Reimbursement? 


a. Only if O/W/I reimbursement agreement 
D. Property Acquired on or after 1/1/84 in JT

1. Presumption:



a. the property is CP, based on 4800.1.


2. Rebuttable by:


a. a clear statement in the deed or written agreement.

3. Reimbursement? 



a. by tracing, based on 4800.2



1) if oral agreement that W has an SP interest, home is still CP and W will get reimbursement

4. Pro Rata Apportionment


a. only if written agreement that 1 spouse has SP interest, property will be divided through pro 




rata apportionment
E. Property acquired pre-1984 titled as CP


1. Presumption:



a. the property is CP, based on 4800.1, which is retroactive (check on this?)

2. Rebuttable by:


a. O/W/I agreement.  If no agreements, the home is CP. 

3. If the Presumption is not Rebutted, Reimbursement? 



a. Only if there is a reimbursement agreement


4. If the Presumption is Rebutted by an O/W/I that 1 Spouse has SP Interest, 


a. the home is part SP, part CP, and 



b. there will be Pro Rata Apportionment
F. Property Acquired btwn 1984 and 1986 Titled as CP

1. Presumption:


a. property is CP (based on 4800.1)

2. Rebuttable by:


a. O/W/I agreement.  If no agreements, the home is CP. 


3. Reimbursement? 



a. Yes (4800.2)

4. If the Presumption is Rebutted by an O/W/I that 1 Spouse has SP Interest,



a. then the home is part SP/part CP.



b. division is by pro rata apportionment

G. Property Acquired on or after 1987 Titled as CP

1. Presumption:



a. property is CP (based on 4800.1)


2. Rebuttable by:


a. an agreement in writing or a statement in the deed. 


3. Reimbursement? 



a. Yes (4800.2)


4. If the Presumption is Rebutted by a Written Agreement or Statement in the 



Deed that 1 Spouse has SP Interest,


a. then the home is part SP/part CP, and 


b. division is by pro rata apportionment.
V. Joint Titles at Death
A. Presumption that When the Title is JT, the Property is JT. Presumption Can Only Be Rebutted by Agreement. 


= Levine



Guy has a home in JT with wife.  Willed ½ to his kids, because he said he had an agreement 



w/ his wife that the house was CP.  Court held that there was no evidence that H and W had 



agreed to consider property CP. Surviing wife gets entire house. 
B. Divorce/Death - When Spouse Dies During Divorce Proceedings 

1. If, at the moment of death, the parties are not yet divorced, the JT presumption controls. 


survivorship


= Estate of Blair




Parties buy house in 1972, in JT. Parties separate in 1985, W amends will, gives ½ of house 



to sister. W dies. H sells house.  Sis sues for proceeds from house sale. Court of Appeals 



applies the JT presumption and entire house proceeds go to H.

2. If, at the moment of death, the parties have divorced, but the court has not yet divided the JT 



property, the court will consider the property CP.


= Marriage of Hilke (1992)


= Probate Code §5601 (2001)



Divorce automatically severs a joint tenancy and converts it into a tenancy in common.
VI. Community Property with Right of Survivorship
A. Features

1. Treated as community property during marriage and at divorce, but if one spouse dies, the property 



will be treated as joint tenancy. 


2. Gets beneficial tax treatment
VII. Classification of Specific Types of Property: 


A. Commingling



1. Defn: Situation where both community property and separate property funds have been 




depositied into the same bank account. 



2. Tracing to commingled bank accounts: Exhaustion Method



a. Apply the general community property presumption




b. Separate property proponent can rebut CP presumption if, at the time of acquisition, all 




community income was exhausted by family expenses. 





 = See v. See (Cal 1966)



3. Tracing to commingled bank accounts: Direct Tracing Method




Favors SP proponent - very narrowly applied. 



Separate property proponent need only show that




a. SP funds were in the account AND



b. SP proponent intended to use the SP funds to acquire the property in question




Applied in: = Marriage of Mix (Cal App 1975) - DIVORCE CASE






W earns far more than H.  W failed to keep adequate records to show that family 






expenses had exhausted community funds.  The court said it was enough that 







she showed SP funds were in account, she intended to use SP funds to acquire 







the property in question.  Court’s holding probably influenced by ideas of men as 







breadwinners who shouldn’t rely on women for support. 



Applied in: = Estate of Murphy (Cal App 1976) - DEATH CASE






Same direct tracing applies in a death case and court emphasizes the need to 







maintain good records. 



Applied in: = Marriage of Frick - BURDEN NOT MET DUE TO INADEQUATE RECORDS





Court emphasizes the importance of keeping good records - Frick fails to meet his 






burden due to inadequate records. 


4. Tracing to commingled bank accounts: Total Recapitulation



Rejected, except in very narrow circs, which we have not yet seen. 



Add up community funds and subtract out money spent on family expenses.  If only SP is left, 




consider that any additional property was purchased through SP funds and should be 




considered SP. 

B. Family Expense Presumption


1. Available community property funds are presumed to be used to pay for family expenses.  



2. Separate property funds are deemed to be used for family expenses only when community 




funds are exhausted.


3. When separate property funds are used to pay for family expenses, the separate estate has no 




right to reimbursement unless the parties have agreed to reimbursement. 

C. Joint Bank Accounts


DIFFERENT FROM OTHER AREAS: 


At divorce, 



1. Presumption: 




Contributions to bank accounts are presumed to be CP



2. Rebut presumption by: 




Tracing to separate property


D. Educational Degrees - Not Property


Family Code §2641 - ONLY Applies when education/training is obtained in order to substantially 


enhance earning capacity of the party. Case-by-case determination.


1. Student spouse retains the degree 


2. Student spouse gets the debt from education



3. Non-student spouse gets reimbursement of community contributions toward payment of loans 




incurred before marriage or during marriage



Community contributions 




= payments for education/training



= repayment of loan incurred for education (tuition, fees, books, supplies, transportation)




= special living expenses incident to education experience



≠ ordinary living expenses 


4. Contribution may be modified if unjust



= when non-student spouse got a substantial benefit from the educatin/training/loan



5. Presumption that when contributions were made more than 10 years before proceeding 




commenced ( other party has substantially benefitted. 



6. Presumption when contribution made less than 10 years before proceeding commenced ( 




other party has not substantially benefitted



2641(c)(1)



7. Courts look at unequal level of education 



8. Training/education allows the party to get education and the other

E. Celebrity Goodwill - Not Property



= McTiernan



Court holds that celebrity goodwill is not property

F. Goodwill - Property


G. Professional Goodwill - Property & Divided as CP upon Divorce


 = Lukens



Court says that professional goodwill has a value that can and should be divided as 




community property upon divorce. 

H. Separate Property Businesses - Evaluate the Facts



1. RULE: Look at profits from SP businesses.  If they are due to spouse’s efforts during marriage, 




then they are CP (Periera).  If they are due to economic conditions, they are SP (Van Camp). 


2. Periera



a. When the profits of a separate property business are increased due to efforts, then the 





profits are deemed CP.  




b. Allow a fair return on the SP.




c. Everything else is CP. 



3. Van Camp



a. When the profits of an SP business are increased due to economic conditions, the 




increase is SP. 



b. Salary is presumed to be CP.  




If no salary, then court uses rsnbl salary that someone in spouse’s position would have 






rec’d. 



c. Subtract community expenses, resulting in the portion that goes to the community





Equation: 





If profits from economic conditions, then Community share = (actual salary or rsnbl 






salary) - (community expenses) 



d. Applied in 




= Gilmore v. Gilmore





Post-war successful car dealership.  Success attributed to economic conditions.




= Tassi v. Tassi





Booming meat business gives SP business its profits. 
X. Premarital Agreements

A. Purpose


1. To circumvent rules of community property and create own set of rules. 



2. Courts will enforce unless


B. PMAs Unenforceable When:



1. Fraud, Duress, or Undue Influence Upon Economically Inferior Spouse



= Estate of Nelson




50 YO real estate agent impregnates his 22 YO secretary and forces her to sign a very 





one-sided PMA, including W’s waiver of spousal support. Court holds it to be invalid.



≠ Marriage of Dawley




W, a schoolteacher, gets pregnant by boyf. She threatens to give him negative publicity - 





so they get married to save face.  Parties sign PMA.  W later claims undue influence, but 




because she was an educated person who sought legal counsel before executing the 




agreement, court found no undue influence even though she faced an unplanned 




pregnancy. Plus, PMA provided W with a minimum of 14 months 
of spousal support but




no maximum. 


2. PMA promotes or encourages divorce




= Marriage of Noghery




PMA in the form of Kethuba presented on the date of the marriage.  Requires H to give W 




$500,000 or ½ of the assets, whichever was greater, upon divorce.  In return, W assures




H that she’s a virgin. W would get such an incentive to get divorced (financial gain) that 






the Court considers this a document that encourages divorce.  Plus court was not going 





to interpret a religious document. 




( See also Marriage of Dajani - court refuses to interpret Islamic PMA. 


3. PMA Waives Spousal support

C. 1986 PMA Act - Applies to PMAs enacted on or after 1/1/86


1. Requirements: 




a. In writing




1) Exceptions (possibly equity exceptions related to widow)





a) promissory estoppel  







= Hall v. Hall







W would not sign PMA for fear of losing all her money.  H told her that she 








should quit her job, apply for SS at age 62, give him $10,000, and he would 







give her a life estate in his house.  She performed her part but H died before 







he could sign the deed. Court applies PE doctrine to give an exception to the 







writing requirement because W irretrivably changed positions in reliance on 







H’s promise. 





b) fully executed oral agreements






= Freitas v. Freitas







W promises to marry H. H promises to change life ins. Agreement to put her








as beneficiary.  H then changed the life insurance agreement to have the 








kids as beneficiaries.



b. Signed by both parties




c. Meeting reqts of contract law





e.g. terms must be sufficiently definite to be enforced





Parol evidence not allowed to make terms enforceable





= Marriage of Shaban





Document in Arabic executed in Egypt not enforceable b/c not enough information to 






make it enforceable b/c it was only a dowry agreement.  H would have to introduce 






parol evidence to prove that the document bound the parties to Islamic law rather 






than CA CP law.  



2. Defenses to Enforcement:




a. Lack of Voluntariness




Demonstrating that parties did not enter the agreement voluntarily.  




Factors: (1) proximity of execution of the agreement to the wedding, (2) surprise from the 






representation of the agreement, (3) the presence or absence of ind. counsel or an 






opp to consult w/ 1, (4) inequality of bargaining power (could be relative age/sophist. 






of parties), (5) disclosure of assets, and (6) understanding and awarness of the 






intent of the agreement. 





= Fraud, coercion, or lack of knowledge





≠ Marriage of Bonds






Barry Bonds, who was making $106,000/year at the time, enters PMA with Susann, 





who is unemployed. Each waived any interest in the other’s earnings and 





acquisitions.  SC of CA holds that the agreement is enforceable because she had 






been advised to seek counsel a week before signing the documents and she 






understood and agreed w/ the terms of the agreement. 



b. Agreement was unconscionable at the time it was executed AND





Spouse was not provided with fair and rsnbl disclosure of property and financial 







obligations of the party






AND 






( Spouse did not waive the right to know, AND






( Spouse did not actually know these things


3. PMA may cover




a. Property/property rights




b. Choice of law provisions




c. any other matter, incl. personal rights/obligations, EXCEPT if in violation of public policy or 





criminal statutes. 




1) spousal support waivers may be ok, if there is independent counsel





= Pendleton






One spouse was much wealthier, they had their attorney waive spousal support. 






Court says to examine the waiver at the time of enforcement - here, waiver 






executed by well-educated, self-sufficient persons.  


4. PMA may not cover




a. Any agreements re: Child Support


D. 2002 PMA Act - Applies to PMAs enacted on or after 1/1/02


1. Spousal Support Provisions Unenforceable - UNLESS: 



a. party against whom enforcement is sought was represented by independent counsel when 





PMA was signed AND



b. provisions are not unconscionable at time of enforcement




i.e. a court will not enforce an unconscionable provision



2. Voluntariness - An agreement is not voluntary unless the party against whom enforcement is 




sought was 



a. Represented by legal counsel at the time PMA was sought 





OR 





expressly waived representation in writing (after being advised to get counsel)




1) if express waiver - this party must be advised in writing before 



b. given the PMA and advised to seek legal counsel at least 7 calendar days before signing 





the document. 
XI. Liability for Debts
A. §2623


Common necessaries of life of either spouse and children’s necessaries are 



equitably distributed. 


Non-necessaries are 

2 categories of debts: 


- marriage up to time of separation - split evenly except for debts that don’t benefit the community


- if it is after separation but before final divorce judgment, common necessaries of each spouse and 


the children’s necessaries will be split equitably based on ability to pay.  
XII.  ATROs


- Sent out as soon as divorce is filed 


- Ppl shouldn’t sell or convey SP, CP, or quasi-CP after this is issued unless in the usual course of 



business or you have to sell it survive 

- must notify other party of any large expenditures 


- nothing precludes using property for attorneys fees 


- go to the rules of fiduciary duty for violations


- severing joint tenancy is ok 
A. Basic Principle


1. Community is liable for debts incurred by either spouse before marriage


2. Debts incurred during marriage up to time of separation ( divided equally


Exception: sep debts not incurred for the benefit of community are sep debts


3. A spouse’s separate property is liable for debts he or she incurred before or during marriage but 



not the other spouse’s debts. 



EXCEPTION: 



a. While the spouses are living together, a married person is personally liable (SP and CP) for 




debts incurred for the necessaries of life. 


b. When the spouses are living apart, a married person is personally liable for debts incurred for 



the common necessaries of life. 



Debts = contract, tort, other (child/spousal support from prior marriage)




Incurred = at the time the contract is made or the obligation arises



Liability for debts last during marriage (excludes period where spouses are living apart before 





judgment of dissolution of marriage)
XII. Separate and Apart
A. Defn and Implications

1. Earnings and property obtained when spouses begin living separate and apart are SP. 



Separate and apart = when parties have parted w/ no present intention of resuming marital 




relations (examine the conduct)


≠ Marriage of Baragry



Separate and apart began after they dissolved the marriage, because until then the H came 




home, W did his laundry, they went on family vacations, etc. 
XIII. Fiduciary Duty
1. Each spouse owes the other a fiduciary duty.  


a. highest good faith and fair dealing


b. no taking advantage of each other

2. With respect to community personal property: 


a. full disclosure 


b. full access to information about assets and debts of the community, upon request 

3. Specific obligations

a. Access at all time to books kept regarding a transaction for inspection and copying


b. Rendering upon request, true and full information of all things affecting any transaction which 



concerns the community property


c. accounting to the spouse, and holding as a trustee, any benefit or profit derived from a transaction 



by one spouse without the consent of the other spouse which concerns community property

XIV. Putative Spouses

A. Requirements: 


1. Marriage Ceremony

2. Good faith belief in the validity of the marriage

B. Implications

1. If requirements are met, then the property accumulated during the “marriage” will be treated as 



community property and divided in half (called “quasi-community property”)

2. “bad faith” spouse does not get a share of the earnings of the other “spouse”


3. Vargas, Leslie, Spearman
C. Special Situations - Inheritance Contests


1. B/w Kids and Putative Spouse: 



a. Putative spouse gets same rights as legal spouse - quasi-marital and separate property

2. B/w Putative Spouse and Real Spouse: 



a. May be divided equally, depends on facts and equities

XV. Unmarried Cohabitants

Marvin - express or implied in fact contracts required to divide property. It is very hard to prove implied in fact K. Must have some kind of business activities together, not just having children together and living together. 
1. Need to add in 4800.1 and 4800.2 sections

2. JOINT TITLE PRESUMPTIONS AT DIVORCE

- Property Acquired pre-1987 titled as Community Property

- Presumption is that the property is CP. 

- To rebut the presumption, the agreements may be oral, written, or implied. 

- If there is an agreement rebuting the presumption, the property is characterized as 
SP, or part SP part CP. 

- If there is no agreement, the property is characterized as CP. 
3. Joint Title: Remedies for Separate Property Contributor

4. In re: Summers

Joint Tenancy 









v. 



Community Property
	Considered separate property (undivided ½ interests)
	Community Property

	During marriage: 


Unilateral transfer allowed

Severance results in tenancy-in-common
	During Marriage:

Joinder required to transfer real property.


Written consent required for gifts of personal 

property. 

	At Death:

Entire property goes to surviving joint tenant
	At Death:

Each spouse can will ½


Without will, all goes to surviving spouse.

	At Divorce:

At request of either party, family court divides 


as if CP
	At Divorce: 

Mandatory ½ to each spouse

	Creditor’s Rights: 

Non-debtor’s ½ may be immune


After death, completely immune
	Creditor’s Rights:

Creditor can reach all of CP, but generally no 


SP. 

	Tax Consequence:

Disadvantage at death

Stepped-up basis in ½ only
	Tax Consequence:

Advantage at death


Stepped up basis for all


