DIVISION OF PROPERTY
I. Equitable Distribution (42 states) – redistribute ALL property (SP) to account for need or hardship

A. During Marriage – “Title Controls” each spouse (1) manages and controls their own SP (2) acquires SP as if unmarried (3) and property is only joint when one or both spouses explicitly take title jointly.

B. At Divorce – Equitable Distribution division of ALL SP of each spouse however or whenever acquired

1. Factors of division: amount of contribution, need, fault, retribution
2. Most ED states now apply a 50/50 presumption, but minority do not

C. At Death – Elective Share surviving spouse has a right to 1/3 of decedents SP

1. If Testate – spouse may choose to take “forced share” of 1/3, or take as provided in the Will

2. If Intestate – spouse takes 1/3, and possibly more depending on children and parents
II. Community Property (8 states) – FIRST classify all property as CP or SP
A. Community Property (CP) – all property acquired (1) wherever situated (2) during marriage (3) while one domiciled in CA (4) from labor or as compensation.  
1. Present existing ½ interest inures in each spouse from moment of acquisition

2. No Partition Right (split up to give away or to transmute) unless by agreement
3. Quasi-CP – if CA has jx over the divorce, then CA will treat property acquired while married, but while domiciled in ED state (thus under ED is SP), as if it were acquired while domiciled in CA (as CP)

4. Onerous Title – property acquired by labor of H and/or W
B. Separate Property (SP) – property owned (1) before marriage (2) or acquired during by gift or inheretence
1. Rents, Issue, Profits (Fam Code 770) – of SP, are SP, even if acquired during marriage
a. Exception: SP value increase because of CP or other spouse SP effort

2. Lucrative Title – property acquired by gift, succession, inheritance
C. During Marriage
1. Pre 1975 – each spouse keeps and manages own SP, but the H manages the CP
2. Post 1975 – spouse keeps and manages own SP, and both can manage, and encumber,  the CP
D. At Divorce – 50/50 mandatory split of the CP in CA, and SP remains SP
1. Few exceptions – breach of fiduciary duty (hiding CP property), or if at Fault pre 1970 in CA
2. Most CP states (not CA) divide the by equitable distribution principals

E. At Death – each can Will 50% of their ½ interest in CP, and 100% of their SP

1. If Intestate – 100% CP goes to spouse, and 1/3 of all SP, depending on children and parents
2. Note: creditors only have claim to decedent debtor spouse’s 50% CP and 100% SP
3. Note: children and family have no interest in CP, they only get SP

CLASSIFICATION OF PROPERTY – property takes on its character at moment of acquisition.
Property Acquired in Exchange for Legal Right – is SP if the right compromised is SP
I. Estate of Clark (1928) – by settlement, man gave up his right to challenge a will that denied him inheritance, in exchange for a portion of the inheritance.  This settlement was made, and the inheretence received, while the man was married in CA.  The court held the property received was SP because the right he gave up for it was SP.

Inheritance or Gift AS Payment or Renumeration – is CP because it is earned, not truly given 
I. Andrews v. Andrews (1921) – Mother and Father promised to leave all their property to son and wife for taking care of them until their death.  Mother died and left all her property to Father, with request that Father leave it all to son at his death.  Father later remarried, make a Will, but it was invalid.  Son challenged, with his wife as his witness to the oral promise of his parents.  Wife’s testimony was not allowed because she was a party in interest (to benefit from the promise).  This is because the property would have been acquired by contract in consideration for the care provided by son and wife, and thus it would be CP.  If it would have been only inheretence, it would have been the SP of the son, and wife could testify because she would not be a party in interest.
II. Downer v. Bramet (1984) – H and W long marriage, H working for company whole time.  During work for company, boss of company told H that when H retired, boss would give H a ranch (presumably in lieu of retirement package which the company did not provide).  H and W divorced.  Later company gave ranch to H.  Ct held the ranch was CP because it was in renumeration for the work H did at company.  W was entitled to the CP work H did for the company while they were married, thus W was entitled to the equivalent portion of the ranch.

Proceeds from Term Life Insurance – are CP only if (1) last term paid with CP, or (2) right of renewal valuable at divorce

I. Estate of Logan (1987) – H and W were married, CP funds paying for TERM life insurance of H.  Later H and W divorced, and H continued to carry and renew his life insurance.  Still later, H died and policy was cashed in.  W attempted to claim ½ proceeds of the life insurance because it was initially purchased with CP funds.

A. Term insurance proceeds are CP if purchased with CP funds

B. Term insurance proceeds are SP if purchased with SP funds

C. Exception:  if at the time of divorce, the insured person is sick, the right of renewal that comes with a term policy has value (it has no value if not sick at divorce).  Thus, the right of renewal can be a CP asset itself.
Professional Degrees – only an issue where investment by the community in the professional degree of one spouse which is followed by divorce before community can recoup its investment.

I. Longer Marriages – presumed the community has recouped its investment by acquisition of property and receipt of increased wages that can be divided at divorce.

II. Degree Not Property Jx – spouse is entitled to reimbursement through spouse support
A. Reimbursement Alimony – all financial contributions toward education are reimbursable 
1. Household expenses and school related expenses
III. Degree IS Property Jx – spouse is entitled to Equitable Distribution of value of the degree (by awarding other prop)
A. Value = potential earning capacity determined by experts
IV. Community Right to Reimbursement (CA) – degree is not property, but the COMMUNITY is entitled to reimbursement with interest of direct CP contributions for (1) education or training during marriage, (2) OR to pay for a loan for education or training whenever it occurred, (3) AND the education or training substantially enhances the earning capacity of educated spouse (was the education for enhancing earning capacity, or merely for pleasure?)

A. Direct Education Costs only – tuition, books, lab fees, travel, supplies
1. NOT Living Expenses because presumed they would have incurred anyway
B. Community Reimbursement = ½ CP to each spouse
C. Outstanding Loans are assigned to the degree spouse
D. No Reverse Right of Reimbursement for loan contributions to the CP funds

E. Note: Spouse Support in CA includes reimbursement of spouse contribution to degree
1. Contributions to degree can award support even if spouse has no actual need

2. Includes living expenses

3. Marital Standard of Living for support award should be increased b/c assume couple sacrificed lifestyle in furtherance of the other spouse career
F. Defenses to Reimbursement Alimony
1. Written Waiver of CP reimbursement (is this transmutation of CP to SP?)
2. Benefit Already Accrue (long marriage post degree, existing professional business)

a. Greater than 10 years post degree – presumption community already benefited

b. Less than 10 years post degree – presumption community had not benefited
3. CP also funded other spouse education

D. Other spouse’s need has been reduced by receipt of own education

CP Contributions to SP Business – the community has a right to the increase in value of a SP business where the labor of the community (one or both spouses) contributed to that increase
I. Pereira Formula – where increase in value is because of community effort
A. First, the SP has right to “reasonable rate of return”

1. Growth that would have occurred had there been no CP investment (usually 7% to 10%)
B. Everything Else is CP Income for division = thus, ½ to each spouse at divorce
II. Van Camp Formula – where increase in value is not due to community effort
A. First, community has right to reasonable pay for its labor (this figure is the CP for division at divorce)

1. (reasonable compensation)  –  (community expenses during marriage)
a. Note: reasonable compensation is set by the court, not the spouse
b. Community expenses are based on evidence 

1) Does not include extraordinary expenses like travel, weddings, gifts

2. Everything Else is SP
CP Business & Goodwill – expectation of continued public patronage; probability that an establishement will continue to exist and be successful.
I. Business – value is the sum of its parts (real estate, equipment, inventory, office furnishings, bank deposits, etc)

A. excludes natural persons because a person’s professional value cannot be transferred 
II. Goodwill – is the value a buyer would be willing to pay beyond the value of the business because of its reputation or probability of successful longevity as profitable

A. The Value is (1) determined by the court based on evidence and experts (2) the value is set at time of dissolution, and (3) limited to the goodwill accumulated during marriage.
Employment Benefits - Pension
I. Time Rule – formula to calculate the SP and CP shares of pension, ONLY if total years of service is a substantial factor
A. Years of Marriage/Years Contributed to Pension = CP% (thus ½ to each spouse)

1. The remainder is all SP%

B. Part Time Years = ½ full time years (thus 10 part time years = 5 full time years)

II. Unvested – the other spouse may choose (1) immediate payment at whatever is present value, or (2) ½ of the payments when and if benefits are received
A. Vested = the employment time required before a right to payment at retirement age is guaranteed

B. Note: if spouse chooses to wait for distribution, assumption of risk that pension will actually pay out

1. Worker spouse pension may never vest , for example if terminated or voluntarily quits work
III. Matured – once matured, court can order payments to other spouse even if worker spouse does not actually retire

A. Matured = the employee is eligible to retire and receive benefits (i.e. age 59 ½)

B. Private employer can be ordered to pay directly to other spouse

1. Public employer cannot be ordered, thus worker spouse is ordered to make the payments

IV. Reinstated Pension – worker spouse leaves and receives cash settlement, later returns to work for employer and pays the money back to reinstate the plan, IF the right to Reinstatement was earned during marriage, the other spouse has a right to pay their share of the settlement back as well, and reinstate their claim to the future pension

V. Stock Options – exercised during marriage is CP; exercised after marriage is CP per Time Rule

VI. Terminable Interest Doctrine – at death, deceased spouse right to pension relinquished to surviving spouse

A. CA 1986 abolished the doctrine – the right to pension benefit can be Will away (b/c it’s a ½ CP interest)
Employment Benefits – Early Retirement Bonus / Severance Pay / Disability Pay

I. Early Retirement Bonus – is CP to the extent it was earned during marriage

II. Severance Pay – is SP because it is given to compensate for lost FUTURE earnings (not acquired during marriage)
III. Disability Pay – CP if intended to replace lost marital earnings (i.e. if replaces CP income); SP if intended to compensate for lost FUTURE wages (i.e. go on disability after divorced)
A. Note:  if worker spouse qualifies for disability retirement benefit (increased retirement) then

1. The increase is SP (+10% disability increase)

2. The base is CP (the amount would have received without benefit, i.e. 60%) 
TITLE PRESUMPTIONS
I. General CP Presumption – property is presumed to be CP if (1) acquired during marriage (2) without written title, OR title in one spouse’s name only.

A. Acquired During Marriage – If possessed during marriage, presumed to be acquired during marriage

B. Rebuttable by preponderance of evidence

1. If acquired by SP funds, Rebuttable by tracing to SP source (funds)

a. apportionment (not apply to joint title) – the portion of SP funds traceable (40% SP, 60% CP)

1) increase in value apportioned the same amount
2. If acquired by CP funds, Rebuttable by Transmutation (intent)

II. Married Woman Presumption – prop acquired by (1) married woman (2) in a written instrument (3) before 1975

A. If Title is in her name = her SP

B. If Title is in her name and someone else = treat as Tennant in Common (SP % interest)

C. If Title is in her name and H name “as husband and wife” as CP or JT (not T/C) = true CP

1. Exception: prior to 1975 H and W title“as H and W in T/C” (only T/C)

a. 50% interest is her SP, and the other 50% is community (25% H and 25% W)

D. Rebuttable by preponderance of the evidence by H – showing no INTENT to gift it
1. Tracing irrelevant because the presumption presumes intent to transmute

A. Exception – MWSP does not apply if W had control of the CP and put title in her own name
III. Title Presumptions (at divorce only) – property held in a form of joint title (JT, T/C, CP) is presumed to be CP

A. The form of joint title raises Presumption that the INTENT of the couple was to make it CP

1. Thus, evidence of intent rebuts, whereas tracing is irrelevant

B. Rebuttable only by (1) agreement, or (2) express statement in the title that it’s not CP

1. Date title was taken controls, not date of rebuttable agreement

2. Lucas (transaction pre-1984) – Agreement to rebut JT=CP can be oral, written, express, implied
a. If rebutted, title controls at divorce instead of CP presumption

b. If not rebutted, No right of Reimbursement of SP from the community (presumed gift)

1) Unless agreement to reimburse (rebut gift presumption)

3. Anti-Lucas (transaction post-1984) – Agreement to rebut JT=CP must be in writing
a. If rebutted, title controls at divorce instead of CP presumption

b. If not rebutted, Automatic right of Reimbursement of SP from the community

1) Without interest, and without appreciation

2) Right can be waived in writing

4. Other Joint Title (transaction post-1987) – only rebuttable by written agreement (T/C, CP, etc)

IV. Right of Reimbursement–of the amount of SP contributed to CP if (1) the CP title presumption is not rebutted (2) to the extent SP contributions are traceable (3) and contributions were made post 1984

A. Date of contribution controls, not date of acquisition of property

B. Contributions = down payments, improvement payments, payments to loan principal.
1. Expenses (not reimbursed) – loan interest payments, maintenance, insurance, taxes.
2. Increase in value (not reimbursed) – only the original SP contribution to the property is reimbursed
3. Depreciation  - SP reimbursed may not exceed value of the property at the time of division
C. This rule only applies if the entire property deemed CP – apportionment rebuts the CP title presumption

D. Pre 1984 Lucas – reimbursement only by agreement

Post 1984 Lucas – right can be waived in writing

CHANGING THE CHARACTER OF PROPERTY (DURING MARRIAGE)
I. Gift Between Spouses is SP of receiving spouse if (1) between spouses (2) of a tangible chattel (3) not substantial in value (4) used mostly by the receiving spouse.

A. Substantial in Value – relative to the couple’s standard of living

II. CP Contributions to SP – if no agreement to transmute, then the community is entitled to reimbursement of

A. Amount contributed, or the increase in value, whichever is greater

B. Unless pre-1975 and contributed to W SP – presumed a gift

III. Transmutation is an (1) interspousal (2) agreement (3) with present intent to (4) change the character of property
A. Interspousal = transfers to or from a 3rd party is not a transmutation because not interspousal

B. Agreement = transmutation cannot be unilateral, agreement and present intent required
1. Note: The date of the agreement controls, not the date of the acquisition of the property.
2. Pre 1985 “easy transmutation” – no writing required, agreement is question of fact
a. Oral agreement conversation “what’s mine is yours” without objection by other spouse
b. Silence or failure to object to title taken as SP by one spouse can imply agreement
c. Tax Returns are evidence, but not dispositive alone

d. Insufficient: mere belief by one spouse, use, management, CP contributions, etc, are not sufficient, there must be agreement with intent to transmute the property
e. Joint Tenancy Exception – writing required both pre and post 1985 because of the right of survivorship of JT takes away the right to will away the CP ½ interest
2. Post 1985 – transmutation must be (1) in writing (2) by express declaration to change character of property (3) with consent of spouse adversely affected.
a. In Writing
1) Extrinsic evidence precluded – the document express language controls

2) Statute of Frauds applies, but exceptions do not apply (estoppel)

3) Real Property Deeds are deemed sufficient if they are valid (must be real prop)

4) Statement in a Will may transmute only after it becomes effective (death)
b. Express Declaration – written instrument expressly and unambiguously states the characterization of ownership is being changed (magic words)
1)  “transmutation” of “community property” and/or “sole and separate property”

2) Relinquish “any interest I have” or “grant”

3) Insufficient: merely the words “I consent” or “transfer”

4) Insufficient: Good Faith intent of the parties to transmute alone
5) Insufficient: change or acquire title in one spouse’s name without magic words  
c. Consent of spouse adversely affected – consideration not required
B. Present Intent – not a contract (with conditions for performance)

C. Note: Commingling Exception – rules for commingling override transmutation rules
CHANGING THE CHARACTER OF PROPERTY (BEFORE MARRIAGE)
I. Pre Marital Agreement (before marriage) – couple can agree to opt out of the CP system by agreeing to preserve as SP their earnings during marriage and not to make any CP claims against the other’s estate at time of death
A. Parole Evidence – Terms of agreement control, subjective understanding not relevant

B. Statute of Frauds – exceptions apply such as promissory estoppel, or partial performance

C. Terms Void as against Public Policy

1. Child Support

2. Fault based provisions (forfeit property rights for adultery, etc)

3. Agreements while already married for services (no consideration b/c mututal duty of support)

a. Exception: Reconciliation Agreements are enforceable (consideration is to stay married)

II. Pre 1976 – must not be made for event of divorce b/c against public policy (intent only for death)
III. Post 1976 PMA valid if (1) voluntarily entered into (2) does not encourage divorce by providing an incentive to one spouse (3) does not waive or limit spousal support
A. Voluntary – Based on circumstances at time of agreement, no fraud, duress, coercion, undue influence

1. Circumstances include: timing, discussions, sophistication, independent counsel

2. Terms of agreement are not vague

IV. Post 1986 CPMAA (California Pre Marital Agreement Act) – same as pre 1986, with following changes

A. Spousal Support can be waived or modified by agreement if (1) parties of relatively equal bargaining power and sophistication (2) independent counsel (3) rights and obligations of agreement understood.

B. Unenforceable if (1) not Voluntary, OR (2) agreement was unconscionable when entered into AND signer was not provided with fair and reasonable disclosure of SP status of other party.

V. Post 2002 CPMAA Amendments

A. Agreement requires (1) independent counsel or written waiver of counsel, and (2) agreement presented at least seven days before it is signed.

B. Spousal Support Terms not enforceable if (1) not represented by independent counsel, OR (2) unconscionable at time of enforcement.

COMMINGLING
I. Commingling Funds does not change the character of the funds, the SP and CP amounts remain apportionable

A. Family Expense Presumption – family expenses are presumed to consume CP funds before SP funds

1. Family Expenses = are where no property is acquired (food, bills, services, vacations, medical, etc)

2. No Right of Reimbursement – of SP used for family expenses because owe duty of support 
a. Unless by agreement otherwise

b. Note, if CP runs out, then SP used, then CP added back in – it does NOT pay back the SP

II. Joint Accounts at Divorce – Presumption that funds in joint account are CP
A. Rebuttable by tracing funds to SP
B. Rebuttable by written agreement that funds not CP

III. Use of Commingled Funds  – rebuttable presumption that property is CP because CP is presumed to be used first
A. Exhaustion Method of Tracing – if ALL CP was exhausted at time property acquired, then property is SP

1. If some CP present, then the property is apportionable (b/c CP presumed to be spent first)

2. Burden on tracing spouse to keep records of exhaustion

B. Direct Tracing – property is SP if when it was acquired (1) SP funds were available in the commingled account (2) and there was intent to use only the SP funds
1. Intent requires showing (1) a writing or notation (2) made at the time of acquisition of property

a. Burden on tracing spouse to keep records to show disposition of SP instead of CP

C. Total Recapitulation (rejected by Ct) – idea that because at the time of divorce the total value of acquired property during marriage exceeds the total amount of CP funds acquired during marriage, some SP funds were used, and thus some property is SP.

1. Ct rejected because the character of the property is determined at the time of acquisition.
2. Exception: CT may accept this where it is probably true, and it is not possible to prove with kept records (because destroyed by natural disaster)
FIDUCIARY DUTY

General Fiduciary Duty – Each spouse has duty of highest good faith and fair dealing regarding transactions between spouses, and management of CP assets.  The duty continues (post-divorce) for each CP asset until it has been divided.
I. Duty to (1) provide access to books (2) provide true and accurate accounting (3) hold as trustee any CP benefit or profit derived without consent of the other spouse
A. Simple Negligence not breach duty, but anything more than simple negligence can
II. Remedies for Breach – spouse must show the breach impaired their ½ CP interest

A. SOL is 3 years from date breach is known; or unlimited if raised in divorce
B. Court may (1) order an accounting (2) classify all property (3) alter rights of ownership or enjoyment of CP (4) order other spouse name added to title of certain property

C. Exemplary Damages if malice or fraud or oppression – 100% of the CP asset in question to other spouse

III. Presumption of Undue Influence –arises where (1) one spouse obtains an advantage over another in a community property transaction (2) which may invalidate any transaction between the spouses (transmutation, gift, etc)

A. Rebuttable by showing a valid reason for the transaction other than obtain unfair advantage

Wrongful 3rd Party Gifts or Transfers (not necessarily a breach of fiduciary duty, but can be)
I. For Valuable Consideration is OK – Spouse may sell or encumber CP without consent of other spouse for valuable consideration (subjective belief), but may NOT gift or transfer CP without written consent of other spouse
II. Remedies for 3rd Party Breach

A. Sue the 3rd party to (1) set aside the gift if donor spouse still living, or (2) recover half value of gift if donor spouse deceased (3) PLUS attorney fees and costs

B. Sue the donor spouse for (1) community reimbursement for full value of gift if donor spouse still living, or (2) recover half the value of the gift from the donor’s estate if deceased (3) PLUS attorney fees and costs

III. Defenses to 3rd party transfers

A. Ratified in Writing – non consent spouse, in writing, expresses knowledge and consent of transfer

B. Waived Right to Object – non consent spouse conduct was detrimentally relied on by transferor spouse

C. Laches – non consent spouse becomes aware and does not object for a long period of time

Real Property – ALWAYS requires express written consent of other spouse if do anything with it

I. Exception: Involuntary Transaction – liens or judgments

II. Presumption of Valid Transfer if (1) CP prop is titled in name of acting spouse only (no notice to 3rd party), and (2) the 3rd party acted in good faith and was actually unaware of the marriage

A. 1 year SOL for spouse to set aside the transaction

1. Note: Creditor must be reimbursed for full consideration

B. OR, receive a transfer for same value from transferor spouse’s ½ interest (if dead)
Court Waiver of Spouse Consent

I. Court May Waive Consent Requirement if (1) proposed transaction is in the best interests of the community, AND (2) consent has been arbitrarily refused or (3) cannot be obtained due to physical or mental incapacity or (4) long absence by non consenting spouse.

UNMARRIED COHABITANTS PROPERTY RIGHTS
I. Contract Law – can contract as to (1) duty of support (2) property rights (3) if not meretricious

A. Contract can be written, express, or implied based on conduct

B. Quantum Meruit – if no contract proven, then restitution of reasonable value of services preformed

II. Putative Spouse – an unmarried cohabitant has quasi-CP property rights if (1) objective good faith belief that married (2) but not legally married
A. Good faith requires (1) attempted compliance with marriage requirements (2) lived as married

III. Domestic Partnership – same rights, benefits, obligations, and duties as spouses under law

A. Community Property applies

B. Mutual Duty of Support / Fiduciary Duty

C. Spousal Support

D. Applies to persons (1) living together (2) not married or in another partnership (3) not related by blood (4) 18 yrs age (5) same sex OR one person 62 or older and eligible for social security.

END OF COMMUNITY
I. Death of one spouse, OR 

II. Judicial Termination order, OR

III. While living separate and apart from spouse
A. Expressed Present Intention to end martial relationship

B. Resulting in a complete and final break in the marital relationship

C. Note: Living in separate residences, and not having sex, NOT sufficient alone if other facts show continuance of the marital community (paying each other’s bills, doing laundry, continuous visits)
DEATH

I. Presumption of Title Controls at death (if it occurs before divorce decree
A. Rebuttable only by agreement (1) at time of acquisition, or (2) later by transmutation.

1. At time of conveyance agreement that at death treated other than title presumption (as SP)

a. this method can be written, oral, or implied (not subject to Lucas)

2. Transmutation into SP (pre and post Lucas rules)
B. Intestate – CP and JT identical because all CP goes to surviving spouse (like the right of survivorship in a JT)

C. Testate – Deceased can will away their ½ interest in CP, but not under JT b/c right of survivorship
II. CP With Right of Survivorship – at divorce it is CP, at death it effects right of survivorship (like JT, no probate)

A. Death with JT = surviving spouse “inherits” the other spouse’s 50% of the property at the current market value (thus avoid capital gains on that 50%).

B. Death with CP w/ship = surviving spouse “inherits” the community’s 100% of the property at the current market value (thus avoid capital gains on entire property).

III. Joint Accounts at Death (Probate code $5302(a)) –treated same as “CP with Right of Survivorship”
A. Rebuttable by clear and convincing evidence of a different intent

B. Right of Survivorship does not apply to T/C and CP accounts (unless there is an agreement)
1. Title Presumptions apply, T/C and CP are presumed to be CP at divorce or death
