MARITAL PROPERTY Course Outline:
I. Historical Context
A. Traditional Common Law
1. Married woman’s personal property become husband’s property

2. Married woman’s real property

a. W still had title, but during marriage H had sole possession and control

3. W under “legal disability” – had no separate legal identity

B. Reformed Common Law

1. Married Woman’s Property Act

a. Goal was to relief “legal disability” of married W

b. W had separate and independent ownership of all property that would have been hers but for the marriage

1) All property W owned before marriage

2) All gifts or inheritance after marriage

3) Any property earned by her property during marriage

4) BUT H still controlled her labor

2. At common law TITLE CONTROLS

a. Whoever’s name is on property is who the property belongs to

II. Community Property Basics

A. All Property Falls into 3 Categories

1. H’s SP (Husband’s Separate Property)

2. W’s SP (Wife’s Separate Property)

3. CP (Community Property)

B. What happens to CP at Divorce/Death?

1. Divorce

a. 50/50 Mandatory Split 

1) Very few exceptions

2. Death

a. Intestate

1) Surviving Spouse gets ALL CP, and 1/3 of ALL SP, depending on surviving issue or parents

b. Testate

1) Each Spouse can “will away” ½ of CP and all SP, so survivor only entitled to her/his ½ of CP and to NONE of the decedent’s SP

III. Characterization

A. First step in any analysis under Cal. CP law – Is the property at issue CP or not?

1. Character (CP or SP) determined at moment of acquisition

B. CP

1. Definition (Cal. Fam. Code § 760):

a. All property, real or personal, wherever situated, acquired by a married person during the marriage while domiciled in this state (except as otherwise provided by statute)

C. SP

1. Definition (Cal. Fam. Code § 770):

a. All property owned by the person before marriage

b. All property acquired by the person after marriage by gift, bequest, devise, or descent (gift, inheritance)

c. Rents, issues, and profits of SP (ex. rent house owned before marriage; sell it after marriage)

D. Distinguishing CP v. SP

1. Onerous title = “earned it” through labor of H and/or W = CP

2. Lucrative title = “gift, inheritance, etc.” = SP

a. Burden of record keeping on person claiming SP

E. Property Right Before Marriage but not Acquired until After Marriage

1. Estate of Clark:

a. Since property right existed before marriage, it is SP, even thought it was acquired during marriage

b. RULE: Property acquired by compromise is SP if the right compromised is SP
F. Gift, Bequest, Devise or Descent

1. Is disputed money (settlement for a claim) SP or CP?

a. Andrews v. Andrews

1) If underlying money is based on a K claim, then CP

2) If underlying money was inheritance, then SP

a) If the conveyance is in the form of a gift, but is in recognition of a spouse’s labor, skill, or effort during a marriage, then CP

IV. Tracing

A. General Presumption:
1. If asset acquired during marriage, then CP

a. However, can rebut presumption if can “trace” back and show that asset was purchased with SP funds

1) An asset takes on the character of the funds used to purchase it

B. Life Insurance

1. Term

a. Policy is actually purchased for 1 years terms, and is renewed each year

1) Therefore, whatever the character of the funds were that paid the term in which the insured died in, becomes the character of the death benefit

a) Ex. If paid for this years term with CP funds, then person dies, then death benefit is 100% CP

b) Ex. If paid for this years term with SP funds, then person dies, then death benefit is 100% SP

i. Does NOT matter how many years either SP or CP funds were used to pay for previous years, only the character of the LAST premium is determinant

2. Whole

a. Since these policies have a cash value, the character of the cash balance is PROPORTIONATE to the funds used to pay the premiums
C. Quasi-CP

1. If move to CAL after marriage, would the property have been considered property is they had acquired it while married in CAL, even though they acquired it while married in another state? If so, it will be considered CP

D. Quasi-MP

1. Even if turns out that a couple was not married, if you objectively, reasonably believed that you were married, you will be declared a “putative spouse” and will be treated as if you were married

V. Transmutation

A. Definition:

1. How the character of the property can be changed, or transmuted by agreement of the spouses

B. 2 Ways to Change Character of Property

1. Pre/Ante-Nuptial Agreement

a. Couple can agree to opt out of the CP system by agreeing to preserve as SP their earnings during marriage and not to make any CP claims against the other’s estate at time of death

2. Agreement During Marriage

a. Transmutation by agreement during marriage

C. Transmutations are DATE DETERMINATIVE

1. PRE-1985 Transmutation:

a. NO FORMAL REQUIREMENTS FOR TRANSMUTATION!! 

b. ONLY AN AGREEMENT BY BOTH PARTIES NEEDED

c. NO WRITTEN INSTRUMENT REQUIRED

1) Could be oral

2) However, WRITING IS REQUIRED to change SP to JT or CP to JT (if changing anything to JT, writing IS REQUIRED)
d. Could be written, oral, express, or implied

e. An undisclosed belief of ONE spouse is NOT enough for a transmutation (NO probative value)
1) Mere use, management, living in and calling CP does not transmute

2) Adversely affected party must agree/intent to transmute

3) Use of community funds to improve SP doesn’t change the character

a) A tax return can be proof that an agreement exists, HOWEVER is NOT the actual agreement

f. Must be a “POOF” moment where you can actually point to the transmutation occurs

1) No transmutation gradually over time

2) Must be “substantial evidence” of transmutation

a) Calling something “our house” is not “substantial evidence” of transmutation

g. No consideration necessary for a transmutation

2. PRE-1985 JOINT TENANCIES

a. H and W as JT → CP (giving up right of survivorship) OR

b. CP or “H and W as CP → JT 

1) IN BOTH THESE SITUATIONS, HAD TO BE IN WRITING EVEN IF PRE-1985!!!

a) Don’t have to state change in character though (since not really a transmutation)

3. POST-1985 Transmutation:

a. AN EXPRESS DECLARATION IN WRITING (“made, joined, consented to, accepted by” SPOUSE WHOSE INTEREST IN PROPERTY IS ADVERSELY AFFECTED) THAT THE CHARACTER OF PROPERTY IS BEING CHANGED IS REQUIRED TO TRANSMUTE PROPERTY AFTER 1985

1) Writing MUST EXPRESSLY STATE that a change in the characterization of the property is being made

a) Must show that spouse adversely affected is giving up any rights they had to the property

2) Transmutation can ONLY be between spouses

a) Not between wife/nephew, husband/daughter, etc.

3) Just a statement of ownership change is NOT sufficient

4) A will, at best will only show an intent to change character in the future, if that person is still alive

a) Can only use a will to show that there WAS an agreement made; it will not be proof itself of an agreement

b) If person who makes will dies, then the will is admissible to show a transmutation

5) Need EXPRESS DECLARATION that states that there is a change in character

a) Something like, “as her SP”, “as her sole and separate property”

b) NO exception to the express declaration in writing requirement

VI. Presumptions

A. General

1. “PROPERTY ACQUIRED DURING MARRIAGE IS CP”

a. Burden on SP PROPONENT to show that the acquisition was traceable to an SP source

B. Married Women’s Special Presumption 

1. PROPERTY ACQUIRED BEFORE PRE-1975

a. When a married woman acquired property by a WRITTEN instrument (title placed in W’s name) prior to Jan. 1, 1975, the presumption is that it is the W’s SP (ONLY SP PRESUMPTION THAT EXISTS)
1) Only rebuttable by H showing that he did not INTEND to change the CP funds to the W’s SP

b. If married woman takes property with someone else other than husband (ex. “Jane Doe Smith [W]  and Brother”) then W takes property at tenants in common (TIC) which = W’s SP
c. If H and W take property and title just states there names (not stated as “H and W”, but just “John Doe and Jane Doe Smith”) either as TIC or silent – ½ W’s SP, ½ CP (therefore W gets ¾ and H gets ¼)
d. If H and W take property and title states anywhere “as H and W” then – 100% CP

1) If want property to be CP, MUST state “as community property” or “as H and W”

e. EXCEPTION: IF WIFE HERSELF buys property with CP, and puts title in her name, W DOES NOT receive benefit of Married Woman’s Property Act, and asset will be presumed CP (Since MWPA is supposed to protect women when H is in control of property)

C. Joint Tenancy (JT) at DIVORCE
1. JT’s Require a 2 Step Analysis:

a. Characterization of the Property

1) ANY JT did PRESUMED TO BE CP

b. Remedy for the SP Contributor

2. POST-Jan. 1, 1965

a. Single-family residence owned by H and W and taken title to as JT, will be a presumption of CP FOR PURPOSES OF DIVORCE ONLY

1) AT DEATH will be considered JT

3. PRE-1984

a. ORAL, WRITTEN, EXPRESS or IMPLIED AGREEMENTS CAN REBUT THE CP Presumption

1) Reimbursement to SP contributor ONLY available if there is an agreement 

a) If no agreement, SP contribution is considered a gift to the community

b) O, W, E, or I agreement OK

4. 1984 to Present

a. ONLY WRITTEN agreement or CLEAR STATEMENT in the title or deed will rebut the CP presumption

b. IF house is characterized as ENTIRELY CP, then there IS a right to REIMBURSEMENT based on tracing to SP funds

1) Appreciation, interest, etc. NOT INCLUDED

a) All appreciation, etc. belongs to community

2) ONLY automatic reimbursement for EXACT amount of SP that was traced to

5. Up until Dec. 31, 1986

a. Any joint titles EXCEPT JT (CP, TIC, TbyE) can be rebutted by O, W, E or I agreement

6. 1987 to Present

a. WRITTEN agreement required to rebut CP presumption for ALL joint titles, (Now CP, TIC, TbyE titles join JT’s writing requirement established in 1984)

D. JT at DEATH

1. JT treated as CP for purposes of divorce only

a. Rebuttable presumption that character of property is as SET FORTH IN DEED

1) Burden is on party seeking to rebut the presumption

a) Rebuttal – showing character of the property was changed or affected by an agreement or common understanding between the spouses (W, O, E, or I is OK)

i. Must be able to show that intention to change property was disclosed to other spouse at time of the conveyance

E. CP with Right of Survivorship

1. At death – 100% to surviving spouse

2. At divorce – CP

a. During period when both spouses are alive, can terminate the right of survivorship by the same procedures by which a JT can be severed

3. Tax benefit for “CP with Right of Survivorship vs. JT

VII. Commingled Accounts

A. Presumption – An asset acquired during marriage from commingled funds is CP

1. Rebuttal (2 ways)

a. Directly tracing to a solely SP source; OR

b. If commingled account:

1) Use family expenses/”EXHAUSTION” to show that CP was “exhausted” so only SP was left in the commingled account (“only gumballs left in machine were SP); OR

2) Show that SP was AVAILABLE AT TIME OF ACQUISITION and that spouse’s INTENT was to use SP for acquisition (“at time of purchase, were enough SP gumballs in machine, and you intended to use them”) (Mix method)

a) For Mix method, must prove contested object was “actually” purchased with “an SP gumball”

i. Burden is on person trying to prove that it was purchased with SP funds

2. Family Expenses Presumption:

a. Available CP funds presumed to be used for family expenses; SP funds only deemed to be used when CP funds have been exhausted

b. When SP funds are used to pay family expenses, the separate estate has NO right to reimbursement UNLESS parties have agreed otherwise (presumed to be “gift” to community)

3. Character of property determined at time of acquisition

a. If actually purchased with a “W SP” gumball, then it is W’s SP (if she is able to prove)

4. See’s Total Recapitulation theory NOT VALID!!!

a. Tried to show total family expenses exceeded CP, instead of Mix method where he knew there was SP available and intended to use SP

VIII. Joint Bank Accounts

A. At Divorce

1. 4800.1 and 4800.2 do NOT apply to funds held by married couples in joint bank accounts

2. Presumption – if parties to a joint bank account are married, funds in account are presumed to be CP

a. Regardless of whether identified as married on bank docs

3. Presumption can be rebutted by:

a. Tracing from SP, OR

b. Married persons made a written agreement, separate from the deposit agreement, that the sums on deposit claimed not to be CP were not CP

B. At Death

1. Sums on deposit in joint account at the death of one party belong to the surviving party

a. Probate Code creates a RIGHT OF SURVIVORSHIP in a joint account, REGARDLESS of if it is described as a joint tenancy or mentions a right of survivorship in the account agreement

1) UNLESS:

a) The account is described as a TIC, and there is no right of survivorship mentioned in the account agreement

b) The account holders are married and the bank agreement describes the account as CP (then will be treated as CP)

2. Legatees are bound by their deceased’s inaction

IX. Professional Degrees

A. Is the education, training or professional degree marital property?
1. In CAL – NO, it is not property, therefore cannot be CP, however

a. Community DOES have a right to reimbursement, with interest under Fam. Code § 2641 when community funds are:

1) Used either to pay for education or training or are used to repay a loan incurred for education or training, AND

2) The education or training SUBSTANTIALLY enhances the earning capacity of the spouse receiving it

b. Statute provides that it is the EXCLUSIVE remedy

1) Loans repaid can include a loan incurred for pre-marital education or training SO LONG AS loan is repaid DURING the marriage with CP funds

2) Assignment of Loans:

a) When educational loans are outstanding at divorce, they shall be assigned to the “educated” spouse

3) Expenses Reimbursable to Community:

a) Only direct education costs = tuition, books, fees, supplies and transportation, but NOT ordinary living expenses

i. HOWEVER, community has right to reimbursement for payments made on education LOANS, even if loans were used for ordinary living expenses

(a) If community is paying back a student loan, then ok if some of loan covered living expenses

c. Defenses to Reimbursement Claim

1) WRITTEN Waiver by Spouse

2) Community has already substantially benefited
a) Rebuttable presumption that community HAS benefited if:
i. More than 10 years since education or training completed

b) Rebuttable presumption that community has NOT benefited if:

i. Less than 10 years since education or training completed

3) Other Spouse Received Community-Funded Education Also

4) Education or Training Substantially Reduces Need the Educated Spouse would Otherwise Have for Spousal Support

d. Spousal support

1) Fam. Code § 4320 adds to list of factors court must consider in deciding whether to award spousal support:

a) “The extent to which the supported party contributed to the attainment of an education or training, a career position, or a license by the supporting party”

i. Interpretation: [Above] should be considered broadly to require consideration of ALL the working spouse’s efforts (including ordinary living expenses)

X. Goodwill

A. “Expectation of continued public patronage”

B. Business and professional goodwill developed during marriage are CP

1. Any legitimate method of evaluation of goodwill is proper, including:

a. Market value approach

b. Capitalization

c. Buy-out agreement

d. Letting the fact finder treat as a question of fact

XI. Community Contribution to SP Businesses

A. If one spouse owns an SP business and investments before marriage (or inherits during marriage), how to calculate “community income” during marriage?

1. Pereira Method (better for community):

a. Use when MANAGEMENT BY THE SPOUSE WAS THE PRIMARY CAUSE OF THE GROWTH OR PRODUCTIVITY OF THE INITIAL SEPARATE BUSINESS

b. Formula:

1) Calculate a “FAIR RETURN” (e.g., interest rate/”rate of legal interest”) and call that SP

2) The excess is community income

a) DO NOT subtract family expenses

2. Van Camp Method (better for SP owner):

a. Use when the CHARACTER OF THE SEPARATE BUSINESS IS LARGELY RESPONSIBLE FOR THE GROWTH OR PRODUCTIVITY (growth mainly due to business just being a successful business; not based mainly on H’s special skill/work)
b. Formula:

1) Assign a “reasonable value” to services performed by H (e.g., how much salary a similar person in that profession would make/comparable salary) and call that community income
2) Then SUBTRACT the amount of FAMILY EXPENSES paid from the business earnings

3) The remainder is SP

XII. Separation – “When Does the Community End?”

A. At DEATH of ONE of the spouses

B. Entry of a JUDICIAL TERMINATION ORDER (legal separation or dissolution

C. “While living separate and apart from spouse”

1. “Expressed intention of ONE party to end marriage AND

2. This RESULTS in complete and final break

a. MUST HAVE BOTH 2 ELEMENTS

1) If thought it would be final at time, but couple actually gets back together for even a small time period, community will not have ended at the first time they split up

b. End of sexual relationship NOT enough to end community

XIII. Employment Benefits

A. Retirement Pensions – Fam. Code § 2610 applies to “any retirement plan, whether public or private, including all survivor and death benefits”

1. CP to the extent that the right to benefits was earned during marriage

2. Viewed as “deferred compensation” for employee spouse’s labor

B. “Time Rule” – Calculating Value of Pension Earned Both During and After Marriage

1. When used:

a. WHERE TOTAL NUMBER OF YEARS SERVED BY EMPLOYEE-SPOUSE IS A SUBSTANTIAL FACTOR IN COMPUTING THE AMOUNT OF RETIREMENT BENEFITS

1) Years of Marriage____________  = Numerator__
2) Years of Contribution to Pension  = Denominator

a) That Ratio equals % of pension that is CP

b. Multiple that ratio by:
1) Present value of pension (where immediate distribution is made) OR

2) Monthly benefit (where distribution is postponed until benefits are actually paid
c. That Produces the CP Share

1) Employee gets half, and non-employee spouse gets half

2) Employee-spouse also gets 100% of SP share

C. When Should Court NOT Use the “Time Rule”?

1. When the years of service is NOT a substantial factor in computing the amount of the pension

a. Ex. Navy uses “points earned” during service rather than years of service; so “Time Rule” not appropriate

1) Poppe Rule: Calculate “points” earned during marriage divided by total points

D. Unvested Pensions

1. At divorce, what if pension has not yet “vested?” (employee spouse has not completed minimum period of employment necessary to qualify for pension)

a. Since 1976 – even “unvested” pension is CP

1) Trial court can:

a) Discount employee’s pension rights to present value and order immediate distribution; OR

b) Award non-employee spouse a ½ CP share in pension “when and if benefits are received”

E. Reinstated Pensions

1. What if employee spouse leaves and accepts a cash settlement in lieu of future pension rights, then returns to same employer and wants to reinstate pension plan; and employer allows this but requires employee to make a cash contribution to trigger reinstatement

a. Right to reinstate is an economic right

b. To extent earned during marriage, it is a CP asset

1) If employee-spouse exercises this right, non-employee spouse has ½ CP right to receive a share of the reinstated pension, BUT must pay her/his share of the reinstatement fee

F. What If Employee Spouse Doesn’t Retire When Eligible?

1. Non-employee spouse may have a right to receive her/his CP share of benefits as soon as the employee spouse is eligible to retire

a. If employee-spouse chooses not to retire, must still pay non-employee spouse his/her CP share

1) Court may order a private employer to pay the non-employee spouse her/his share of the benefits

2) Court may NOT order a PUBLIC employer to pay benefits directly to the non-employee spouse, but INSTEAD may issue a “GILLMORE ORDER” AGAINST THE EMPLOYEE-SPOUSE to pay the non-employee spouse

G. ERISA Restrictions

1. ERISA restrictions DO NOT apply to a “qualified domestic relations order” (QDRO)

a. ERISA restrictions on alienation or attachment of covered retirement plans DO NOT preempt state law

H. Disability Pay
1. To extent is intended to replace marital earnings = CP

2. To extent is intended to replace post-divorce earnings = SP

a. If employee spouse is eligible for retirement benefits but chooses disability pay instead, the disability pay is treated as CP to the extent it replaced a CP interest in retirement benefits employee-spouse COULD have taken

b. If disability pay extends beyond normal retirement age, it is CP to the extent the right to the disability pay was earned during marriage or purchased with CP funds

I. Early Retirement and Severance Pay

1. Where employee-spouse takes EARLY RETIREMENT AND OBTAINS ENHANCEMENT of retirement benefits, non-employee spouse has CP share of retirement benefits AND of enhancement, to extent eligibility for enhancement was earned during marriage

2. Where DIVORCED employee-spouse is given SEVERANCE PAY, this is her/his SP

a. Severance pay is designed to replace FUTURE wages which would have been earned

b. These wages would have been employee-spouse’s SP if earned after divorce, so the severance pay is also SP

J. Stock Options

1. Stock options exercised while employee-spouse is married are CP
2. Stock options exercised after divorce may be part CP/part SP to the extent the right to exercise the stock option was based on employment during the marriage

a. Court may apportion using the “time rule”

K. Terminable Interest Doctrine – CAL Legislature ABOLISHED IN 1986!

1. Under the doctrine, non-employee spouse’s CP interest in the employee spouse’s retirement benefits ENDS with the non-employee spouse’s death (i.e., it “goes back into the pot” of the surviving employee-spouse’s retirement plan)

a. In 1986, CAL legislature ABOLISHED the doctrine

1) Applies equally to marriages that end in divorce and those that persist until the death of one of the parties

2. A DIVORCED non-employee spouse may assert her CP interest in ANY benefit generated by community labor

3. A DIVORCED non-employee spouse may WILL AWAY her CP interest

a. Even when the marriage persists until death, the estate of the deceased EMPLOYEE-SPOUSE may NOT will away the non-employee spouse’s CP share

XIV. Prenuptial/Antenuptial Agreements

A. PRE-1986 (AGREEMENTS made before 1986)

1. PMA terms must NOT promote or encourage divorce
a. By giving a large monetary benefit to the economically inferior spouse

2. Objective terms of the PMA control, NOT the subjective contemplation of one or both parties

3. Must be entered into FREELY (voluntarily) without fraud, duress, coercion or undue influence

4. May deal with property rights of spouses

5. May NOT waive or limit spousal support – PER SE INVALID!

B. 1986-Dec. 31, 2001

1. Subject Matter:

a. Can include property, choice of law, any other matter including personal rights and obligations, not in violation of public policy of state

2. Spousal Support Waivers:

a. NOT PER SE INVALID

1) Will not violate public policy when:

a) Executed by:

i. Intelligent

ii. Well-educated persons

iii. Each is self-sufficient in property and earning ability

iv. Both have had advice of counsel regarding their rights and obligations as marital partners at the TIME they EXECUTE the waivers

3. Enforceability of PMAs

a. Not enforceable if the party against whom enforcement is sought:

1) Did not execute the agreement VOLUNTARILY

a) Factors include:

i. Proximity of execution to the wedding

ii. Surprise in presentation of the agreement

iii. Presence or absence of independent legal counsel

iv. Inequality of bargaining power such as age and sophistication of parties

v. Disclosure of assets

vi. Understanding or awareness of the (objective) intent of the agreement, OR

2) The agreement was unconscionable WHEN IT WAS ENTERED INTO (EXECUTION), AND

3) Before execution of the agreement, the spouse was NOT provided with “FAIR AND REASONABLE DISCLOSURE of the property or financial agreements of the other party

C. 2002 until Present

1. Spousal Support Provisions:

a.  Will not be enforceable unless the party against whom enforcement is sought was:
1) Represented by INDEPENDENT LEGAL COUNSEL at the time the PMA was signed

2) Even if represented by independent legal counsel, a spousal support provision will NOT be enforced if:

a) It is UNCONSCIONABLE at the TIME OF ENFORCEMENT

2. Enforceability of PMAs:

a. Parties required to have INDEPENDENT LEGAL COUNSEL, OR

b. Waive that right in a SEPARATE WRITTEN DOCUMENT

c. Party against whom enforcement is sought must have been given:

1) Not less than 7 calendar days between the time the PMA is presented and the party is advised to seek legal counsel and the time the PMA is signed

XV. Spousal Support

A. Basis for Right to Spousal Support
1. Fault Divorce/Breach of Contract Theory

B. Theory

1. Supported spouse (obligee) was economically dependent during marriage

2. Supporting spouse (obligor) required or encouraged dependency

C. Compensation for:

1. Forgone opportunity to earn money, advance education or career

2. Provide services to family, cared for children, spouse

3. Supported other spouse to enable spouse to get degree or advance career

D. Equity/Benefit to Children Theory

1. Supported spouse has been caring for children, and will continue to do so

E. Need/Ability to Pay

1. Supported Spouse NEEDS it

2. Supporting Spouse CAN PAY it

3. State doesn’t want to pay it

a. If county furnishes support to spouse, can pursue obligee spouse’s claim to reimbursement and support against obligor

F. Property Division v. Spousal Support

1. If property division leaves economically dependent spouse able to support self, NO NEED FOR SPOUSAL SUPPORT

a. However, in most marriages, property division is not enough, so spousal support can be a significant issue

G. How Long?

1. Short-Term Marriage (Rehabilitative)

a. What is reasonable

b. Half duration of marriage (6 yr marriage, 3 yrs support)

2. Long-Term (recognizes likely can’t fully “rehabilitate”)

a. CAL courts supposed to reserve jdx in marriages of long duration (10 yrs +)

1) However, court MAY finds marriage less than 10 years of “long duration”

2) Courts may consider periods of separation in determining whether marriage is of long duration

b. Is supported spouse disabled or elderly and unlikely to ever become self-supporting?

H. How Much Money?

1. Need (of supported spouse) 

a. Court must make finding concerning standard of living during marriage

2. Ability to pay (of supporting spouse) = earned income, assets, windfalls, inheritance

a. Not including earnings of new spouse or live-in lover

1) But, relevant as changed circumstances if support by new spouse/lover frees up obligor spouse’s income by reducing his/her living expenses

I. What is Obligation of Supported Spouse?

1. Make reasonable efforts to become self-supporting

a. Education, seek job

2. Don’t Remarry

a. Remarriage TERMINATES Support

3. Don’t Cohabitate with a member of the opposite sex

a. This creates a rebuttable presumption of decreased need for spousal support

J. When and Why can Spousal Support be Modified?

1. Change in circumstances of either spouse

a. Supporting spouse loses job, has decreased ability to pay

b. Supported spouse gets raise, has decreased need for support

K. Does the Support Obligation End with Death?

1. Usually YES, but

a. Court can order purchase of annuity or maintain insurance for life-long support ever after death of supporting spouse

XVI. Putative Spouse

A. Definition

1. If you believe you are validly married to your “spouse” and it turns out the marriage is in fact not valid, you should be entitled to the benefits you would have gotten if married

B. Applies in Context of:

1. Inheritance

2. Death Benefits (cause of action for wrongful death, insurance benefits)

3. Dissolution of Marriage (actually may start as divorce, end up as annulment)

C. Standard

1. Must prove had OBJECTIVE good faith belief 

a. Reasonable person in similar position would have believed they were married

2. No statutory requirement of a formal marriage ceremony

D. NO COMMON LAW MARRIAGE IN CAL!!!

1. Good faith belief in common law marriage in CAL is unreasonable as a MATTER OF LAW, since no such thing as a common law marriage in CAL

E. What Should Putative Spouse Do if He/She Discovers the Marriage is Invalid?

1. MUST LEAVE AND FILE FOR ANNULMENT/DISSOLUTION TO PRESERVE RIGHTS AFTER DATE OF HER DISCOVERY

a. If not, then only are putative spouse as to QMP acquired up to date putative spouse LEARNED marriage was invalid

F. Can Both H and W Erroneously Believe they are Married?

1. Yes, and they can both be Putative Spouses

G. Conclusion

1. With Putative Spouse Cases:

a. Dissolution involves ONLY claim on QMP and possibly spousal support

b. Death can involve both QMP and deceased’s SP (if died intestate)

c. Consider whether person with possible putative spouse claim may be better off NOT seeking putative spouse status

1) Ex. High wage earner learns his wife was never actually divorced – if he files for declaration of nullity, and does NOT seek putative spouse status, he can keep his wages and employment benefits during the invalid marriage, as his SP

XVII. Living Together Agreements in CAL

A. Unmarried people CAN make valid contract as to mutual duty of support and holding of property

1. Such contracts are not void (as meretricious) so long as sex is not the consideration

B. Court will recognize and enforce:

1. Written Contract

2. Express Contract

3. Implied Contract or agreement of partnership or joint venture

C. Remedies include:

1. Constructive trust

2. Resulting trust

D. Proving an Implied Agreement

1. Facts such as living together, holding themselves out as married, acting as companions or confidants will not ALONE be sufficient to prove an implied agreement, BUT taken together and in conjunction with other facts bearing more directly on the alleged arrangement CAN show an implied agreement

a. Ex. Taking same last name, having children together

E. If no contract can be proved

1. Parties CAN recover in quantum meruit for value of services performed

a. Amount of benefit:

1) Reasonable value of services rendered

a) NOT amount of benefit to Δ

F. Agreement to share all property is not the same thing as a finding that the property is CP

G. Same-sex partners CAN make an enforceable Marvin Agreement

XVIII. Domestic Partnerships in CAL

A. Effective Jan. 1, 2005

1. Can file for Domestic Partnership with the Sec. of State if:

a. Both persons have a common residence

b. Neither is married to someone else or in a DP with someone else that has not been terminated

c. Two persons are not related by blood in a way that would not prevent them from being married to one another in this state

d. Both persons are at least 18 years old, AND

e. Either:

1) Both members of the same sex, OR

2) One person is age 62 or older and eligible for social security benefits
B. Registered DPs shall have:

1. The same rights, protections and benefits and shall be subject to the same responsibilities, obligations and duties under law…as are granted to and imposed upon spouses

C. However, for state tax purposes, DPs shall use the same status as is used on their federal income tax forms

1. Earned money may not be treated as CP (FOR STATE TAX PURPOSES!)
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