I.
Comparative Property Systems: Common Law, Equitable Distribution, Community Property
· History & Background

· Common Law ( Norman to England to American colonies

· Community Property ( Spanish to Mexico to early California settlers.  Spanish influence on French law to Louisiana.

· Only 8 states, all western, adopted community property.  CA is unique in those 8.

· History

· California acquired by the U.S. by Treaty of Guadalupe-Hidalgo in 1848.  The long-time settlers were used to CP system and this was adopted in the Cal. state constitution

· A majority of states followed the Common Law until the 1970’s – 1980’s when all of these states adopted some form of “Equitable Distribution”

· Traditional Common Law: England and U.S. until mid 1840’s, majority of states. 

· Single unified property interest  with most of the incidents of ownership in H

· Woman’s property at marriage became H’s

· personal property = H’s

· real property = W still had title but during marriage H had sole possession and control (no duty to account to W for management)

· Theory: married woman under “legal disability”, had no separate legal identity.  H and W are one = H (Blackstone)

· “Reformed” Common Law: Early 20th century until the late 1970’s – early 1980’s
· Simple rule: Common Law = Title Controls
· Property is H’s SP; Wife’s SP ; OR jointly held by W and H  (if title says so)

· Married Women’s Property Acts (1848 – most states adopted by 1850’s)

· Aimed at removing the legal “disability” of married woman

· W = separate and independent owner of all property that would have been hers but for the marriage

· all property she owned before marriage

· all gifts or inheritance after marriage

· any property earned by her property during marriage 

· But ( H still controlled W’s labor
· Applying Reformed Common Law to a mid-20th century family:

· H and W marry in 1950.  H earns salary, W does not.  H buys house, car, summer home, stocks, puts all in H’s name
· DIVORCE:  Married 20 years, Divorce in 1970
· Question: Does W have any property right to any of this? ( NO, because she does not have title to those items.
· What happens to W: she may get spousal support.
· Also might get permanent spousal support if there was a legal separation.  Spousal support terminated on remarriage of supported spouse.
· DEATH:  Married 20 years, H Dies in 1970
· Question: Does W have any property right to any of this?  ( YES  
· Elective Share:  Usually 1/3; (“historical antecedent is the surviving spouse’s dower or curtesy right”)
· Rule:  If H died leaving a will (i.e. testate), and provided less than 1/3 for W, she can assert her “elective share” and get the 1/3.  If H left her more than 1/3, then there is no problem, W just keeps the 1/3.
· Rule:  If H did without a will (i.e. intestate), the surviving spouse will get at least 1/3, maybe more depending on what other heirs there are.
· “Equitable Distribution”:  the big change adopted in all the Reformed Common Law states (1975-1986)
· During Marriage:  Title still controls
· At Death: Title and Elective Share rules stay the same
· At Divorce:  Now courts can “Equitably” divide
· marital property (acquired during marriage)
· separate property (acquired before marriage or during marriage by inheritance)
· Applying equitable distribution to a couple married in 1987 and divorced in 2008.

· H’s salary = H’s SP
· Property bought with H’s salary during marriage = titled SP
· H’s property brought into marriage or inherited = SP
· W’s property brought into marriage or inherited = SP
· But the state court has the power to award any and all property, regardless of title, to the H or W based on “equitable” grounds.

· California Community Property – (Spanish Civil Law)
· Basic Rule:  All property divided into two categories: SP and CP

· H’s separate property; W’s separate property; and community property

· Community Property (“CP”) = All property which stems from the labor of each spouse during the marriage (regardless of title or respective financial contribution)
· Separate Property =  Property acquired before marriage by any means and during marriage by gift,
bequest, devise or descent.
· Applying Community Property to a family married in 1950, divorced in 1970.
· H’s salary = CP
· Property bought with salary = CP
· H’s putting property in H’s name does not defeat W’s CP right
· W has right to ½ of all CP

· So in 1970 (before equitable distribution) it was much better for an economically dependent spouse to be in a community property jurisdiction instead of a CL one.

· Applying Community Property system in 2008.
· Couple married 20 years; H Dies.

· Question:  Does W have any property right to any of this? ( YES 

· All property acquired by H during marriage with his labor (salary) = presumptively CP.


· H’s estate owns 1/2 CP, and surviving W owns 1/2 CP

· H can leave his 1/2 CP to W or to anybody else

· Couple married 20 years; Divorce
· Question: Does W have any property right to any of this? ( YES

· All property acquired by H during marriage w/his labor (salary) = presumptively CP
· At divorce in California, 50/50 split of CP required (with some very rare exceptions)

· Comparing Common Law and Community Property:

· “In a common law jurisdiction, common ownership is possible only by explicit choice.” [reflected in joint title]
· “In contrast, community property law assumes common ownership unless the parties demonstrate otherwise” [e.g. title or written agreement rebutting CP presumption]
· Different Theories of Marital Property:

· Traditional Common Law/Title: Each spouse owns his or her SP and keeps it in SP title, but upon divorce if one spouse is needy s/he gets spousal support

· Common Law with Equitable Distribution: Title doesn’t matter, distribute property and spousal support based on equitable factors, including NEED [but see p.23 n.5 “Contribution often overwhelms need as a distributional criterion.”

· Community Property: Each spouse gets 1/2 share of everything acquired during marriage other than by inheritance or gift; upon divorce there is a 50-50 split.

· Note:  other CP states consider some equitable factors in dividing up CP

Comparison Rule Summary:
	Common Law/Equitable Distribution
	California Community Property

	During marriage:
	

	Ownership follows title as if each spouse unmarried.  Title holder has full management and control of property

	Each spouse has present, existing, equal 1/2 interest in CP (Fam. Code 751). As of 1975 both spouses have management and control of CP; some exceptions re: business operated by one spouse (manager spouse has fiduciary duty to other spouse).

	
	

	At divorce – What is included?
	

	All Property, however or whenever acquired.
	All Community Property = property acquired during marriage [product of either spouse’s labor]

	[Gift, inheritance, or product of labor irrelevant]
	[SP not covered = all prop. owned before marriage OR acquired during marriage by gift, bequest or devise (inheritance) (FC 770)]

	
	

	At divorce – How is it divided?
	

	“Equitably” (in most ED states 50/50 presumptive).  Discretion of judge based on factors, similar to spousal support. NEED and FAULT
	50/50 mandatory split in CA. Very few exceptions (FC 2550) (e.g. relief for breach of fiduciary duty)

	
	

	At death – What happens to estate?
	

	Intestate ( Surviving spouse gets 1/3 to ALL (dower/curtsey share), depending on surviving issue or parents
	Intestate ( Surviving spouse gets ALL CP; and 1/3 to ALL of SP, depending on surviving issue or parents

	Testate ( Spouse may elect against will to take 1/3 “forced share” of decedent’s estate (all prop.)
	Testate ( Each spouse can “will away” 1/2 of CP and all SP, so survivor only entitled to his 1/2 of CP, and to none of decedent’s SP


II.
Modern California Community Property Rules:

· Rule:  A CP interest attaches at the moment of creation of the interest.
· (Distinguish from a right which only attaches at death of other spouse or upon divorce) 1927 H and W have “present, existing, and equal interests”
· Rule:  “Rents, issues and profits of SP are also SP” but “some part of increase in value, or income from SP business owned/managed by 1 spouse = CP 

· Rule:  Under CP, each spouse’s share is equal and each spouse’s contribution is presumed equal.
· Policy Questions:
· What if one spouse did virtually nothing to develop the CP?  Should a full-time homemaker married to a successful businessman get 50% or just “a reasonable housewife’s compensation”?
· Hypo 1:  W writes $500 million novel.  H always encouraged W.  Divorce ( each gets 1/2 CP
· Hypo 2:  W writes $500 million novel.  H always criticized her and told her she was a lousy writer.  Divorce ( each gets 1/2 CP
· “A spouse’s present equal interest in marital property has considerable symbolic force.  It clearly announces that spouses are understood to contribute equally to the family without regard to actual division of labor.  It dignifies the work of the homemaker, tends to rectify sex-related inequality of employment opportunity, and recognizes that the couple may make unequal human capital investment in the spouses.”

· What if a 50/50 split of community property upon divorce will still leave one spouse financially in need?

· 5 CP states permit some equitable distribution of the CP based on “need”

· “Jurisdictions that use need as a property distribution criterion also tend to understand property distribution as merely one component of a divorce-engendered economic ‘package’ that may include spousal and child support as well”

· California “balkanizes” property division and spousal support, dividing property “as of right” and often appearing to give short shrift to the “weaker” non-right-based support claim.”

Key Dates:
· Management and Control

· 1850 – H has full management and control over all CP during his life.  At death, surviving W got 1/2.  [Until 1872]  During marriage H also had management and control of W’s SP, but could not encumber or transfer it w/out her consent.  (She certainly could not encumber or transfer is w/out HIS consent).
· 1866 – W could will away her SP without H’s consent
· 1872 – W could manage and control her SP during marriage
· 1923 – W could will away her 1/2 of CP without H’s consent
· 1975 – H and W have equal management and control of CP

· “Each spouse acting alone may manage the CO but both spouses must join together for certain important events, such as gifts and real property transactions.”
· Division at Divorce:
· 1857 – At divorce 50/50 split of CP unless FAULT  -- adultery or extreme cruelty
· 1970 – NO FAULT divorce = mandatory 50/50 split of CP
III.
Characterization / Classification of Property

· Characterization of Property – first question in property disputes:  Is it community property or not?  (i.e. what is the character of the property?)
· Husband and wife own the CP
· Each has a one half vested present interest in CP ( the minute the community acquires something, each has a vested interesting in the property
· Statutes define property:
· Community Property – CFC § 760. Except as otherwise provided by statute, (1) all property, real or personal, wherever situated, (2) acquired by a married person (3) during the marriage (4) while domiciled in this state is community property.
· Thus, always ask: (1) when was the property acquired; (2) where they domiciled in CA?
· Quasi CP:  Married in CA in 1990, then domiciled in 1992 in NY, acquire property, divorced in 1994.
· If acquired during marriage while in CA = CP
· If acquired during marriage while domiciled in NY = Quasi CP (if they return to CA and get divorced)
· IF they stay in CA the whole time ( presumptively CP, but rebuttable.

· Rule:  Property acquired by the H or W during the marriage through their labor or industry or other valuable consideration is acquired by “onerous title.”  Property acquired by onerous title is always CP.
· Separate Property – CFC § 770. 
· (a) Separate property of a married person includes all of the following:
· (1) All property owned by the person before marriage.
· (2) All property acquired by the person after marriage by gift, bequest, devise, or descent.
· (3) The rents, issues, and profits of the [above separate] property.

· (b) A married person may, without the consent of the person's spouse, convey the person’s separate property.
· CFC § 771.  Earnings and accumulations of a spouse while living separated from the other spouse are the separate property of the spouse.

· Rule:  Property acquired by lucrative title is that acquired through gift, inheritance, or the like (“lucrative title”).  
· Theory that it was a donation.  It may or may not be CP depending on whether the donor intends it to be for the benefit of both spouses or to be for one of them alone.

· Rule:  If something is SP and increases in value during the marriage, the increase in value remains SP (unless increase of value is attributable to the labor of the S)
· Old rule was that the increase in value is CP
· But what if a spouse takes the property and improves it or if they use it to invest (using labor to improve asset) ( Court has to figure out what percentage of the increase in value is SP and CP.
· Estate of Clark:
· Facts:  When decedent father was alive, he conveyed mineral rights to son.  Son dies first.  Dad sues estate to get back mineral rights.  Dad settles dispute.  Takes money and sets up trust for wife.  Wife 
· Issue:  Was the settlement of the claim against son’s estate SP or CP
· Held:  It is SP
· Reasoning:  Court looked at the character of the underlying claim.  Since the settlement was based on a claim that would have been SP, the money he got in the settlement was SP.
· Rule:  What matters is the character of the underlying claim.
· Issue:  When is a gift not SP but CP?

· Andrews v. Andrews
· You have to look at the underlying claim ( CP or SP?
· Held:  The property was exchanges for services.  Not a true bequest; compensation for services.
· Downer v. Bramet:
· Facts: Married in 1953 and separated in 1971.  Later, H is given a ranch by his employer.  W claims ranch is CP. Employer claims that the ranch was given as a gift because he didn’t need it and felt like giving it away.
· Held:  Transfer was in the form of a gift, but it was really CP.  Employer gave the ranch as retirement deferred compensation.
· Reasoning:  Conclusion that it was in the form of a gift does not resolve the character of the property.  This was compensation for past services as an employee ( CP.
· NOTE:  Portioned earned before marriage was SP; after was CP.
· NOTE: Important to know when employment starts/ends.
· Tracing – Tracing assets back to the source:  Although § 760 characterizes CP as any asset acquired during marriage, § 770 has been construed to allow tracing to the source of the acquisition in order to demonstrate that the asset in question, although acquired during marriage, is wholly or partially SP because it was acquired with (1) premarital SP, or (2) the income from such premarital SP, or (3) property acquired by one spouse by gift, bequest, devise, or descent.
· Rule:  The presumption is that property acquired during marriage is CP, but that presumption is rebuttable.
· Likewise, under § 771, if property was acquired during separation the presumption is that it is SP, but this can be rebutted by showing it was acquired with CP funds.
· Life Insurance Proceeds (316): (REVIEW THIS)
· Term Life policy ( has no cash value.  The premium covers only the risk of death.  When the premium expires, there is nothing left except the right to reinsure for another period.
· Whole life policy ( is both term life insurance and a savings plan.  It has (1) a face value, the amount payable on death, and (2) a cash value (a lesser but ever growing based on payments), the amount for which a policy on the life of a living person may be cashing in.
· Rule:  The cash value of the policy is CP

· Rule:  What if under a term policy some months of a year term are paid with CP and then some with SP? ( Answer:  Partly CP and partly SP.
· Hypo:

· 2001 and 2002 - H pays with his SP
· 2003-2007 - H pays with CP
· In 2008 H files for Divorce.
· 2008 - H pays with SP
· H also has made a will in which he leaves all of his SP with his new girlfriend.
· Husband dies.
· Rule: The character of the term life payments are determined by the character of the money that for THAT TERM was paid with.
· THUS, if he paid 2008 with SP, payments are SP.  Benefits go to the girlfriend.
· Note:  it does not matter whether H was married at the time or not.  It is the character of the property that matters.
· Note:  Tracing is important here; you have to show that the actual money came from CP or SP.  Issue of commingling.  Record keeping is important when it comes to tracing.  (Gumball machine example).
· Estate of Logan
· Dicta that says that the “right to renew” is acquired by the community, but this is not marketable (cant transfer it and no value)
· Could be valuable in situations when H could not have purchased the insurance anymore (because he is not longer insurable by illness) or would have to pay a higher rate by 2008.
IV.
Transmutation

· Transmutation = How the character of the property can be changed, or transmuted by agreement of the spouses.  The only people that can change the character is the spouses themselves.

· Types of Agreements:

· (1) Pre-marital/ante-nuptial agreements – a couple can agree to opt out of the CP system, by agreeing to preserve as separate property their earnings during marriage and not to make any CP claims against the other’s estate at time of death.  [Cal. Fam. Code 1500]
· Not transmutation because property doesn’t change character.

· (2) Agreements made During Marriage = “Transmutation” because the property originally has one character (e.g. “CP”) and is transmuted by agreement and takes on another character (e.g. “SP” of wife or husband)
· How to Create these Agreements: Must they be written, or can they be oral? ( It depends on WHEN the transmutation agreement is made:
· PRE-1985 – no formal requirements for property agreement during marriage;
· Rule:  Before January 1, 1985 – it can be written or oral, expressed or implied
· Raphael: “The agreement of transmutation may be of the most informal character” = no written instrument required
· Estate of Raphael:
· Facts:  Spouses agreed ORALLY that their separate property would be split equally as community property.
· The tax returns also demonstrated that the income was split evenly ( shows that there was an agreement. (Evidence that their behavior was consistent with the oral agreement).
· Rule:  change in the character of the property can be shown by the very nature of the transaction or appear from the surrounding circumstances.
· Estate of Nelson:

· Facts: Nelson treated property as CP and referred to it as belonging to both of them, but when he died, the property was still only in his name.
· Held: Court found that there was a transmutation of the property from SP to CP because of an oral agreement.
· Marriage of Jafeman:

· Facts:  Divorce; H owned a property is his name alone.  Referred to the property as “Our House.”  W claims that the property was transmuted.
· Held:  Court had to decide whether there was evidence of an implied agreement between the properties to alter the character of the property.
· Rule:  There has to be an agreement to transmute.  Mere use of the marital property in the relationship does not alter the character!
· The underlying character of his house is still SP.  Community has put money into the house and may be able to get some of that back, but it is still SP!
· Whatever equity in the house was SP is still SP despite the possession and management of the property does not change the character.
· Rule:  Testimony of the hidden beliefs of a party is ineffective to show that a JT deed is not reflective of the character of the property.
· If the best you can do is, “That’s what I thought it was” ( this is insufficient.
· Note that in Nelson, the wife got an interest in the house, but that was an estate case.  In Jafeman, the wife didn’t get the house, and that was a divorce case.  Could be judicial sympathy.
· Pre-1985 Note on Joint Tenancy:
· Joint Tenancy – when one JT dies, the survivor gets all.
· You can change this by doing a severance or partition ( becomes a tenancy in common. ( Then you can only will your share of the property
· CP – 100% goes to the survivor if you die intestate
· Pre-1985 a writing WAS required to transmute SP or CP to “joint tenancy” ( WHY?
· Joint tenancy = equal 1/2 share – during life H and W can sever their 1/2 without other spouse’s consent BUT cannot will it away;  on death, survivor gets all

· CP = equal 1/2 share: (1)  during life/marriage (pre-1975, H could control, post 1975, each spouse can control whole thing, but needs spouse’s consent to sever/sell 1/2 share); (2) at death, if no will, survivor gets all. BUT by will, H and W can each will away 1/2 CP
· Summary: So change to joint tenancy tile impairs the ability to sever and to will away an interest in property.  Because of this, it had to be in writing, even before 1985.
· PRE-1985 – Transmutation Rule: (1) Writing is not required to change SP to CP; (2) Writing is required to change SP/CP to JT
· POST-1985:  CFL § 850-853
· CFC § 850:  married persons may by agreement or transfer, with or without consideration:
· Transmute CP to SP
· Transmute SP to CP
· Transmute SP to SP (H’s to W’s or vice versa)
· Rule:  Transmutation must be between H and W only.  Can’t be between e.g. wife and her nephew, husband and his adult daughter.
· The requirements for transmutation set out in 852(a) apply only to interspousal transactions or agreements.
· CFC § 851:  subject to law of fraudulent transfer
· CFC § 852:

· (a) Transmutation is not valid unless made in writing by Express Declaration made, joined in, consented to, or accepted by the spouse whose interest in the property is adversely affected.
· (b) transmutation is not effective as to 3rd parties without notice unless recorded
· Reasoning:  If you make a valid transmutation, but you don’t register it, 3rd parties are not expected to know about it.
· The fact that someone wills away property as SP but really it was CP, it the hopeful beneficiary is out of luck.
· (c) Section not applicable to gifts of clothes, jewelry, tangibles of a personal nature used solely by spouse receiving gift, not substantial in value.
· (d) doesn’t affect characterization of commingled  property
· (e) only applies to transmutation on or after January 1, 1985
· CFC § 853:  Statement in a will of the character of a property is not admissible re: transmutation on divorce (or other pre-death) proceeding
· Wills only become effective at death, can be changed up to that time

· Transmutation has to take place immediately.

· Rule Summary:  Post-1985 transmutation occurs only by a written “express declaration.”

· ISSUE:  What satisfies requirement of written “express declaration?”
· Estate of MacDonald (1990)
· Facts:  W signed consent to H’s leaving his IRA funds to another beneficiary.  “I agree to have a beneficiary other than myself” ( But the consent did not say expressly that she was giving up community property.
· Issue:   Did this signature satisfy 852(a) as a writing sufficient to effect a transfer [of any CP in the IRA to H’s SP]? 
· Held: No.
· RULE: A writing is not an “express declaration” for purposes of CFC § 852(a) unless it contains language which expressly states that a change in the characterization or ownership of the property is being made. 
· Rule Restated:  Agreement (1) has to be in writing, (2) and contain writing that expressly states that a change in the character of the property is being made (ex. from CP to SP).
· “In our view, 852(a) must be construed to preclude extrinsic evidence in the proof of transmutations.”
· Doesn’t have to use the word “transmutation”:  “We do not hold that § 852(a) requires use of the term ‘transmutation.’” 
· Dicta:  “[T]he paragraph signed by decedent here would have been sufficient if it had included an additional sentence reading: ‘I give to the account holder [H] any interest I have in the funds deposited in this account.” 
· Marriage of Benson (2005)
· Facts: H claims made oral agreement under which H and W agreed to forego any interest in one another’s pension plan: that is, any CP interest in H’s pension was “transmuted” to H’s SP, and any CP interest in W’s pension was “transmuted” to W’s SP.  W denies any such oral agreement.  Trial court found transmutation agreement based on “implied exception” to the § 852(a) writing requirement [rationale of “part performance” by H of agreement when he deeded his share of the house CP back to the trust]. Ct of Appeals affirmed. Cal Supreme Court reversed.
· Issue:  Did trial court err in finding transmutation based on “implied exception” to 852(a) writing requirement?
· Held:  Yes.
· Rationale:  No exception to the writing requirement appears in the statute.  MacDonald confirmed that legislature contemplated no exceptions.  Legislative history shows intent to (1) increase certainty as to whether a transmutation had in fact occurred; (2) overrule existing law to the extent it did not require a transmutation to be both express and in writing.
· Applied here:  No valid transmutation of H’s retirement accounts to his SP without W’s written express declaration.
· No legislative intent to incorporate traditional exceptions to the statute of frauds into 852(a).
· H’s attempts to use “undue influence” or “unjust enrichment” do not apply.

· ​​​​​​​​​​​​​​​​​Practice exercises for “Express Declaration” under CFC § 852(a):

· Assume that all the following events took place in California after December 31, 1984, and that the MacDonald case applies:
· Question #1:  Brenda and Gerry, a married couple in California, decided to buy a mobile home for their family vacation.  They used community property funds.  At the time of the purchase, Brenda asked Gerry to put the title in her name alone.  He asked the seller to do so.  The title is in Brenda’s name.  At dissolution, would the mobile home be considered Brenda’s separate property? 
· Home is CP; not a valid transmutation because H did not sign an express declaration, agreeing that the property was W’s sole and separate property.
· Question #2:  Gerry decided to buy a mobile home for his family vacation.  He used community property funds and asked the seller to put the title in his wife Brenda’s name alone.  The seller did so.  Gerry wanted Brenda to have the mobile home as her separate property. At dissolution, would the mobile home be considered Brenda’s separate property? 
· Home is CP; not a valid transmutation.  Same as #1.  Just putting the title in her name tells us nothing about a change in the character of the property.
· Question #3:  Same as #2, except that Gerry asked that the title be put in wife Brenda’s name alone and include the language “as her separate property.”  The seller did so. At dissolution, would the mobile home be considered Brenda’s separate property?

· SP; because the character of the property has changed as her separate property.

V.
Professional Degrees

· Fact pattern: One spouse acquires education or training during the marriage that substantially enhances his/her earning capacity; other spouse provided primary or total economic support 
· ISSUE:  Is this education, training or degree marital property?
· Equitable distribution states vary: 

· Mahoney case (New Jersey) ( No
· O’Brien case (New York) ( Yes, license to practice medicine was marital property.  Court could award other marital assets of comparable value to the W.
· RULE:  California ( No, not property, not CP
· Marriage of Sullivan (CA)  
· Held:  It is not property, but the community gets reimbursement for the community’s contribution.  W does not support H or vice versa, there is only a community in CA. Degree cannot be property, and W cannot be reimbursed.  The community can however be reimbursed absent a written agreement not to reimburse the community (not compensation).  Community owns the labor of the supporting spouse and the earnings of the supported spouse.  If community continued the theory is that the increased earning of the supported spouse would pay back the community.  Thus, W gets half back.
· If marriage is at least 10 years, there is a rebuttable presumption that community has benefited.

· In CA the following can be reimbursed: ( Only direct educational costs (see below)
· ISSUE:  Is there a right to reimbursement for financial contributions by the other spouse?
· Equitable distribution states vary: 
· Yes (NJ) in form of spousal support or (NY) calculate percentage of contribution to degree = property award to spouse [payable in 1 lump sum or in periodic payments]
· RULE:  California ( Yes, community has right to reimbursement
· Statute:  CFC § 2641 creates a right of reimbursement to the community, with interest, when community funds are:
· (1) used either to pay for education or training or are used to repay a loan incurred for education or training, AND
· (2) the education or training substantially enhances the earning capacity of the spouse receiving it. 
· Remedy:  The statute provides that this is the exclusive remedy.
· Interpretation of (1): loans repaid can include a loan incurred for pre-marital education or training so long as the loan is repaid during the marriage with CP funds.
· Assignment of loans: when educational loans are outstanding at divorce, they shall be assigned solely to the educated spouse.
· Expenses reimbursable to community under CFC § 2641: only direct education costs = tuition, fees, books, supplies and transportation but NOT ordinary living expenses. 
· BUT community has right to reimbursement for payments made on education loans, even if loans were used for ordinary living expenses. (COME BACK TO THIS)
· Defenses to Reimbursement Claim:
· (1) Written waiver by spouse.
· (2) Community has already substantially benefited: 
· Rebuttable presumption that community has benefited if more than 10 years since education or training completed
· Rebuttable presumption that community has not benefited if less than 10 years since education or training completed

· (3) Other spouse received community-funded education also.
· (4) Education or training substantially reduces need the educated spouse would otherwise have for spousal support.
· Spousal Support: CFC § 4320 adds to list of factors court must consider in deciding whether to award spousal support: “The extent to which the supported [party] contributed to the attainment of an education or training, a career position, or a license by the [supporting party].”
· Interpretation: CFC § 4320(b) “should be interpreted broadly to require consideration of all the working spouse’s efforts (including ordinary living expenses).” Marriage of Watt.
Practice Problems on Educational Loans/Expenses Reimbursement:
· Hypo #1:  H and W marry in 2002.  H has $10,000 in ed loan debt incurred before marriage while he earned his M.D. in 2001. During marriage CP funds used to repay $5,000 of that loan. W supports H who goes on to earn a J.D. during marriage. H is a full-time law student and does not earn anything. CP funds used to pay for law school tuition, fees and books for a total cost of $90,000. H graduates and passes bar exam on first try in 2006. He then files for divorce.
· Question:  Is community entitled to reimbursement for $5,000 paid on H's ed loan for his M.D. ?
· YES.  H earned M.D. in 2001. Marriage lasted less than 10 years from 2001 = presumption that community did not benefit from its investment in H's M.D. Therefore, community has right to reimbursement for $5,000. [actually this means W gets $2,500 in reimbursement.]
· NOTE: The remaining $5,000 of the medical school loan debt will be assigned to H at divorce.
· Question #2:  Is community entitled to reimbursement for $90,000 cost of H's law school tuition, fees and books?
· YES, because CP funds were used. J.D. earned in 2006. Divorce in 2006 = 2006 less than 10 years from acquisition of J.D. so presumption that community did not benefit from its contribution to H's J.D.
· [actually W gets paid $45,000 reimbursement for her 1/2 of the community contribution.]
· Question #3:  Is community [or W?] entitled to reimbursement for living expenses during marriage? ( NO
· Hypo #2:  H and W marry in 2002. H has $10,000 in ed loan debt incurred before marriage while he earned his M.D. in 2001. During marriage CP funds used to repay $5,000 of that loan. W supports H who goes on to earn a J.D. during marriage. H is a full-time law student and does not earn anything. H has a full scholarship to pay for law school tuition, fees and books for a total cost of $90,000. H graduates and passes bar exam on first try in 2006. He then files for divorce.
· Question #1:  Is community entitled to reimbursement for $5,000 paid on H's ed loan for his M.D.? ( YES
· NOTE: The remaining $5,000 of the medical school loan debt will be assigned to H at divorce
· Question #2:  Is community entitled to reimbursement for $90,000 cost of H's law school tuition, fees and books? 
· NO, because H had a scholarship and no CP funds were used.
· Question #3:  Is community [or W?] entitled to reimbursement for living expenses during marriage? ( NO
· Hypo #3:  H and W marry in 2002. H has $10,000 in ed loan debt incurred before marriage while he earned his M.D. in 2001. During marriage CP funds used to repay $5,000 of that loan. W supports H who goes on to earn a J.D. during marriage. H is a full-time law student and does not earn anything. H takes out a $30,000 educational loan each year to pay for law school tuition, fees and books at a total cost over 3 years of $90,000. H graduates and passes bar exam on first try in 2006. He then files for divorce. His first payment on his law school education loans is due in January 2007.
· Question #1:  Does community have right to reimbursement for CP payments on old M.D. ed loan? ( YES
· NOTE: The remaining $5,000 of the medical school loan debt will be assigned to H at divorce
· Question #2:  Is community entitled to reimbursement for $90,000 cost of H's law school tuition, fees and books?
· NO, because H took out a loan and no CP funds were used. 
· NOTE: At divorce, 100% of the $90k law school loan debt will be assigned to H.
· Hypo #4:  H and W marry in 2002. H has $10,000 in ed loan debt incurred before marriage while he earned his M.D. in 2001. During marriage CP funds used to repay $5,000 of that loan. W supports H who goes on to earn a J.D. during marriage. H is a full-time law student and does not earn anything. H takes out an educational loan each year for $30,000 to pay for law school tuition, fees and books for 3 years at a total cost of $90,000. H graduates and passes bar exam on first try in 2006. He then takes a federal clerkship job at a salary of $35,000. He uses his salary, which he keeps in a separate bank account in his name only, to pay off $10,000 of his law school loans during 2006 and 2007. H files for divorce in January 2008.
· Question #1:  Does community have right to reimbursement for CP payments on old M.D. ed loan? ( YES
· NOTE: The remaining $5,000 of the medical school loan debt will be assigned to H at divorce
· Question #2:  Is community entitled to reimbursement for the $10,000 debt H paid off on his law school loans?
· YES because H used CP funds (salary from his clerkship during the marriage, even though deposited in a separate bank account in his name only!).
· [Actually, W gets $5,000 reimbursement of her 1/2 interest in the CP funds used to pay back the loan.]
· NOTE : At divorce, 100% of the remaining $80,000 law school loan debt will be assigned to H.

VI.
Spousal Support
VII.
Title Presumptions

· General Presumption: Property acquired during marriage = CP
· “Despite frequent case law to the contrary, California statutes do not embody any presumptions in favor of community property.”
· The statutes do not address: Who has the burden of proving whether a given asset was acquired during marriage? [Presumably the person who says that it is CP] BUT
· Assuming one party [the CP proponent] has demonstrated that the asset was “acquired” during marriage, the burden is on the SP proponent to show that the acquisition was lucrative or traceable to a separate property source.
· Early cases used “acquired/acquisition” and “possessed/possession” interchangeably. 
· Casebook Author distinguishes:
· “Possession” at death or divorce is normally conclusive evidence that the asset was “possessed” DURING marriage BUT “possession” at death or divorce is not, without more, strongly probative of acquisition during marriage.”
· California has not codified a standard
· “California courts have generally treated marital property presumptions as presumptions affecting the burden of proof.”
· Quantum of proof required to overcome the presumption:  Mere Preponderance
· Meyer v. Kinzer (1859) dictum requiring “clear and certain proof” has been repeated in more recent (1973) appellate cases; BUT Cal. Supreme court rejected that dictum in Freese v. Hibernia Savings & Loan Society, 139 Cal. 392 (1903) (holding that a mere preponderance of evidence suffices to overcome CP presumption)
· Standard of appellate review is “whether the trial court’s finding is supported by substantial evidence, or whether a party has presented sufficient evidence to rebut the presumption that property acquired during marriage is CP.
· Casebook Author comments; “Thus, California cases frequently present factual issues that could be decided either way at trial insofar as either result would be sustained upon appeal, each being adequately supported by substantial or sufficient, evidence.”
· How important is Title?
· "Title is sometimes immaterial and sometimes presumptively controlling."
· RULE: (  Title is immaterial:   Title in one spouse's name does not defeat the presumption that property acquired during marriage is CP. 
· If H takes CP and puts in his name as SP, title is irrelevant = still CP
· But title is sometimes relevant in showing the intention of the parties.
· Forms of Title that raise presumptions of GIFT or AGREEMENT to transmute
· Normally title in the name of one person does not create a presumption of separate property; but title is sometimes relevant in demonstrating a gift or agreement to transmutation
· Ex. Prior to 1975; H took CP ( bought asset and title in “H’s SP” = CP
· But if H put CP and put title in Wife’s name as W’s SP = W’s SP
· This is because of married women’s presumption 
· Married Women's Presumption (CFC § 803):
· When a married woman acquired property by a written instrument prior to January 1, 1975, the presumption is that:
· If in her name, the property is her SP;
· This is because before 1975, the only thing that a woman could manage was her own SP; W was not the manager of the CP.  H would manage the CP.
· Presumption, thus, is that it is the W’s SP.
· If in husband’s name ( still CP
· If in her name and that of any other person, presumption that she takes her part as a tenant in common (SP);
· Ex.  Title that says “W, Jane Smith & her mother, Mary Doe” ( presumption is that they own it as tenants in common and that it is ½ W’s SP.  If mother is married, ½ M’s SP as well.
· Ex. W takes title with her brother (a married man). ( W’s half with be SP, but brother’s half is CP shared with brother’s wife.
· If acquired by H and W by an instrument in which they are described as H and W, the presumption is CP, unless a different intention is expressed in the instrument.
· Note:  Exception to this rule – Dunn v. Mullan:  Pre-1975, H & W take as tenants in common ( Wife owns half as her SP and the community owns the other half (i.e. H owns ¼, W owns ¼).

· Update on the Married Women’s Presumption:
· After Dunn v. Mullan, statute amended to provide for presumption of CP if W and H both names on title "as husband and wife"
· "Thus, the only pre-1975 husband-wife co-ownership interest apparently still subject to Dunn v. Mullan treatment is the tenancy in common."
· MAGIC WORDS: To explicitly create community property title, the governing instrument may either specify that the property is held as community property or that the co-owners are husband and wife.”
·  “Community Property Presumptions arising from the form of title are stronger than the general presumptions (arising solely from acquisition during marriage), and may NOT be rebutted solely by tracing to funds of a different character.
· Title is given presumptive effect only when the form of title itself is understood to evidence a gift or agreement of the parties to hold as indicated in the title. Hence rebuttal evidence must counter whatever inference arises from the particular form of title.” (REVIEW THIS)
· BUT the general CP presumption MAY be rebutted by evidence of tracing to SP.
· Approach to Problems: (1) Here is the title language, (2) Here is the presumption it creates, (3) Here is what rebuts the presumption
· Cases:
· Holmes v. Holmes (Cal. App. 1915)
· Facts:  title to property vests in plaintiff W.  Purchase price was made from joint earnings of H and W.

· Issue:  Is it SP or CP?
· Held:  SP of W
· Rationale:

· Title vested in plaintiff wife and [by statute] is presumed to be her SP. “This presumption, however, is disputable and may be controverted by any competent evidence tending to overcome it.”
· No such evidence here “other than the fact that the purchase price…was paid from the joint earnings of plaintiff and her wife.”

· RULE: Purchase w/ CP funds “standing alone and in the absence of any other showing, is not sufficient to rebut the presumption that the property is [SP]…Community funds may be the subject of a gift from husband to wife”
· H knowing effect of such a transaction, intended to give to W as her SP
· Louknitsky v. Louknitsky (Cal App 1954)
· Facts:  Couple resided in China, earned funds there = “major portion” of investment in disputed property [“the funds acquired in China are deemed CP”].  Both employed in CA and made payments w/CA wages.  W Olga returned to CA before H Vladmir.  Title to house is in Olga’s name alone.

· Issue:
Is house SP (Olga) or CP?
· Held:
CP
· Rationale:  Purchase was made and deed executed and delivered before Vladmir returned to CA.  He testified he did not know until later that Olga took the property in her own name.  “The absence of any agreement that the money, already held to be CP, should be converted into separate property by the wife’s investing it in her name” = rebut the presumption created by the title [W cannot make herself a gift of the CP]
· Important Note:  Even before 1975, if W has control of CP funds and uses to purchase property, and takes as SP, does not create W’s SP
· Rule: “A pre-1975 acquisition held by a married woman in her name alone is presumptively her separate property, whereas a pre-1975 acquisition held by a married man in his name alone is presumptively community property.”
· Dunn v. Mullan (Cal. Sup. Ct. 1931)
· Facts:  after death of H Patrick, his estate sought to quiet title to property held by Patrick and Margaret (on deed as H and W) 
· Issue: Did Margaret own 1/2 or 3/4 of the property?
· Held:  3/4
· Rationale:
· Trial court found Margaret owned 1/2 interest in property as her SP
· Remaining 1/2 interest was CP citing to case law finding that under presumption, W holds her 1/2 as a tenant in common = SP
· Court rejects argument that H holds other 1/2 as a tenant in common Rather remaining 1/2 is CP, so husband gets 1/2 of that = 1/4; W gets remaining 1/4 as CP + her 1/2 SP = 3/4
· SO:  W holds 1/2 as her SP and 1/4 as her CP
COSTELLO Q & A:

1. Fam Code 760:  presumption that property acquired during marriage = CP
2. Can be overcome by evidence that parties agree to hold the property as JT or otherwise than CP.

3. Ordinarily, property acquired with CP funds is presumed = CP
4. However, the presumption that title reflects the parties’ intent cannot be overcome by tracing to source of funds.   

Title Presumptions and Rebuttal:

Can the source of funds ever be used to rebut a title presumption? The answer is "it depends" on whether the title indicates that the asset is CP (or some form of jointly held property by husband (H) and wife (W) that creates the title presumption of CP), or whether the title indicates H's or W's SP.


First there is a general presumption that if an asset is acquired during marriage, the asset is CP. This general presumption CAN be rebutted by evidence of tracing to an SP source.  However, if the title presumption is CP (e.g. it says CP, or JT or T in C or "John Smith and Jane Doe Smith as husband and wife"), it can NOT be rebutted by tracing to separate property.


If the title says "H's SP" or "W's SP", H or W can try to use the "SP title" to rebut the general presumption that the asset acquired during the marriage is CP.  But if the asset was acquired with CP funds, the "SP title" is NOT sufficient to rebut the general presumption that it is CP.  
Technically, if an asset is acquired during marriage with CP funds, and one spouse says that the asset is nevertheless his or her SP, that spouse is claiming that a transmutation occurred (that is, that the asset was CP when acquired but then transmuted and the "SP title" demonstrates the transmutation.) and the burden is on that spouse to show a valid transmutation. If the other spouse concurs that there was a transmutation, then the "SP title" rebuts the general presumption that the asset is CP. But if the other spouse denies that there was a transmutation, the spouse claiming the asset can only prove it by an "express written declaration" that the transmutation took place (or, that before 1/1/85, an express oral agreement was made). As we discussed in class, the "SP title" in and of itself is not enough to satisfy the "express declaration" requirement.

Married Women's Property Act

 
Remember that the theory underlying the Married Women's Property Act is that, until 1975, only the husband could determine the title of any asset purchased with CP funds.  Therefore, if a house was bought with CP funds before 1/1/75 and the title read "Jane Doe Smith,” or “Jane Doe Smith as her separate property" or "Jane Doe Smith and Fred Doe (her brother) as tenants in common" or "Jane Doe Smith and Sally Doe (her mother) as joint tenants," this could only have been done with the knowledge and consent of Jane's husband.  Therefore the presumption was that she took any asset by written instrument on which her name appeared alone or with another person as her SP.
 (Otherwise on any of the two examples given, Jane Doe's interest in the property would presumptively be CP because acquired during her marriage, and her husband thus had a 1 / 2 interest in her share.)  


What if the married Jane Doe's name was included on an asset she held jointly with her husband?  If the title said "as community property" or "as husband and wife" this meant that the asset was CP.  If the title said only "Jane Doe Smith and John Smith as joint tenants," or "as tenants in common" it was ambiguous.  Husband John may have intended Jane to hold her share of the asset as her SP but the remaining share would be CP by definition because acquired during marriage with CP funds.  (Thus Jane held 1/2 as her SP and the other half was CP, of which Jane and John each held a 50% share.  So Jane owned 1/2 of the asset as CP and 1/4 as her share of the CP. John held 1/4 as his share of the CP.)


Before 1975 for purposes of divorce, therefore, the courts might find that a title reading "Jane Doe Smith and John Smith as joint tenants," or "as tenants in common" reflected Wife's owning a one-half SP share and the remaining share was CP (of which Wife had a vested one-half share).  For purposes of death only, the "joint tenancy" would be treated as a true joint tenancy and go 100% to the surviving title holder.


Remember that until 1/1/84 any kind of title presumption (including the Married Women's presumption) could be rebutted by proving an agreement, written or oral, express or implied.  

Summary:

· For purposes of Divorce Only: 

· Presumption is that ANY joint title (joint tenancy, community property, tenancy in common) = CP

· How to rebut that title presumption?

· (1) By language in the deed itself OR (2) by agreement

· The form of the title determines what kind of agreement (Written only or Written or Oral, Express or Implied) can rebut the title presumption.

· Pre 1984 ( W, O, E or I agreement can rebut ANY title presumption

· 1984 to the present ( Written is the only kind of agreement that can rebut presumption that JT = CP

· 1984-12/31/86 ( W, O, E or I agreement can rebut presumption that CP, TinC, TbyE = CP

· 1987 to the present ( written is the only kind of agreement that can rebut a presumption that ANY joint title (JT, CP, TinC, TbyE) = CP

· Application to divorce in 2008:

· All joint titles presumed to = CP

· Does one party say there was an agreement to the contrary?

· If so, and agreement is written, no retroactivity problem; burden on party challenging presumption to prove written agreement
· If alleged agreement is non-Written (O, E or I), was it valid at the time it was made (prior to 1987)?  If so, requirement of Written agreement cannot be applied retroactively; party must be allowed to introduce evidence prove the non-Written agreement.

Title Presumptions PRE-Lucas:

· General Note on Joint Tenancy: 
· JT ( at death, 100% goes to the survivor
· JT during marriage ( W’s half is SP; H’s half could be SP or CP
· But if the marriage doesn’t end in death, but divorce, Family court only has jurisdiction over CP.
· Summary of the Law PRE-Lucas (Schindler & Bowman) (Applies until Jan. 1, 1965): 
· JT and CP are incompatible and cannot co-exist in the same property at the same time.
· Property described in an instrument in writing as owned by “husband and wife, joint tenants” is presumed to be JT (SP) NOT CP.
· JT presumption is rebuttable if the intentions, understanding or agreement of both parties is that the JT property is actually CP.
· Agreement can be express or implied.

· Parol evidence admissible.
· Intention (secret or unexpressed) of one spouse is not sufficient to rebut presumption of JT/SP.
· Wife’s belief that the property was CP is not sufficient.
· Note:  Intent to avoid probate compatible with intent to keep property as CP.
· Source of funds is not sufficient to rebut presumption of JT/SP.
· Summary of Rule:  Title Presumption ( can be rebutted by evidence of an agreement between H & W (written, oral, express, or implied). Burden is on the party that seeks to rebut the presumption
· Important Events Before Lucas:
· 1965
Legislature responded to Schindler/Bowman rule by passing CCC § 5110 [this is not current law in the Cal. Fam. Code] :
· When single family residence (“SFR”) owned by H and W is taken by them as JT, presumption of CP for the purpose of division of property on divorce only
· Does not apply at death! ( JT for purposes of death (100% to survivor).
· 1970
No-fault divorce = mandatory equal 50/50 division of CP at divorce.
· So the above rule is not as important because would get the same result as if the property was split 50/50 as JT. (One spouse cant get 100% through fault divorce anymore).
· Hypo:  H and W buy house for 50k with title as JT.  W pays 10k of SP; rest is paid with CP.  Now house is worth 100k.
· If marriage ends in death ( 100% to survivor
· But if it ends in divorce:
· (1) Could give the 10k back to the wife and split 45 and 45 of the CP; or
· (2) Could treat the 10k as a gift to the community
· (3) Could divide by proportion of value. W gets 1/5 of value.
· Courts took different approaches.
· Issues Before Lucas:
· How to rebut CP presumption established by sec. 5110?
· What are rights of spouse who contributed SP funds to the purchase/improvement of the single-family residence?

· Pre-Lucas disagreement among courts of appeal:

· Three options:  (1) Find proportionate SP/CP interests based on respective contributions, OR (2) Find “gift” of SP so all = CP unless agreement to contrary, OR (3) Find CP but require reimbursement of SP contribution
Summary of Law Established by Lucas (1980):

· Characterization of the Property is relevant:

· Single family residence held by H and W in JT or as CP = CP unless there is agreement to the contrary preserving SP interest.
· If SP interest preserved, apportion SP and CP interests 
· Other joint tenancy property is presumed JT unless there is an agreement to the contrary.
· Reimbursement:
· RULE:  There is a presumption that any contributions paid with SP funds were a gift to the community. 
· RULE:  Reimbursement only if there is an agreement:  If property is CP, SP contribution will be reimbursed only if there is an agreement to reimburse. [whether reimbursement means just money put in originally or plus interest depends on agreement itself]
· SUMMARY/RESULT:  So mostly things are going to be CP, mostly a presumption of gift; if you want to rebut you have to show an agreement to the contrary.
Legislative Response to Lucas:

· In response to Lucas, the CA legislature in 1983 passed “Anti-Lucas” legislation, CCC § 4800.1 and 4800.2, effective January 1, 1984:
· CCC § 4800.1:
· RULE:  A single family home acquired during marriage by H and W held in JT is still presumed to be CP.  But now, all other JT property acquired during marriage is also considered CP.
· This presumption that JT = CT can be rebutted by (1) a statement in the deed, or (2) by a written agreement that the property is SP.
· Major change to require written agreement as opposed to express or implied oral agreement enough
· § 4800.1 does NOT affect the rights of spouses at death.  Only applies to divorce.
· Contribution – CCC § 4800.2: 
· Reimburse the spouse for the SP that was put into the house.  Then divide up the rest.
· Ex. 10k SP into a 10k house.  Then house increases in value to 100k.  The presumption is that the house is CP.  At divorce; reimburse the 10k and split the remaining 90k.
· NOTE:  You can avoid this by doing a “written waiver of right to reimbursement” if you want to make a gift (i.e., this gets rid of the gift presumption).
· Hypo:  H’s Sp = 10k in a 40k house; married between 1965 – 1975; divorce in 1984.
· Under § 4800.2, H would be reimbursed for 10k; W gets 15k, H gets 15k.
· But back in 1965; JT was presumptively JT, unless single family dwelling ( CP;
· Under the Lucas view, the 10k was considered a gift. 20k/20k and no reimbursement.
· But what if they had an oral agreement that the 10k gives H a proportionate share (10/40 = 1/4 SP).  This would be ok; even under Lucas because Lucas says presumption can be overcome by an agreement. Written/oral/express/implied.  If there was appreciation, H would get proportional share in SP.
· If they were to apply 4800.2 to this situation, H would be upset because he had an oral agreement to a proportionate share instead of mere reimbursement.
· SO APPLYING RETROACTIVLY IMPARES HIS VESTED RIGHT.

Summary of Law POST Lucas & Retroactivity Cases: 

· 3 Approaches to the problem presented by property acquired in Joint Tenancy by H & W
· Pre-Lucas ( JT = presumption SP, rebuttable by evidence of oral or written express or implied agreement to contrary.
· Lucas rule (  JT title H and W of family home = CP presumption, any SP contributions presumed gift to CP, rebuttable by evidence of oral or written express or implied agreement to contrary)
· “Anti-Lucas response” 4800.1 and 4800.2. ( JT or CP title = CP presumption only rebuttable by showing of written agreement;  right to reimbursement for SP contributions to CP unless written waiver.
· Retroactivity issues: Buol & Fabian cases

· When 4800.1 and 4800.2 were enacted, the legislature intended them to be effective as of Jan. 1, 1984.

· Marriage of Buol (Cal. Sup. Ct 1985)
· Held:  4800.1 cannot constitutionally be applied to cases pending before its effective date (1/1/84).
· Summary of Law after Buol (retroactivity of § 4800.1): 

· Title:  SFR (single family residence) in “JT” = CP for purposes of divorce

· Transactions prior to 1/1/84 ( rebuttable by oral or written, express or implied agreement
· Transactions after 1/1/84 ( rebuttable by written agreement only
· Title: “H & W as CP” or “CP” = CP 

· Transactions before and after 1/1/84 rebut by oral or written, express or implied agreement

· Summary of Law after Fabian (retroactively of 4800.2):
· 4800.2 cannot retroactively be applied to rights vested by transactions prior to 1/1/84.  Right vests at time of contribution of SP to CP = “transaction.”
· So if the SP funds were contributed to the CP property before 1984, SP contributions are presumed a gift.  If contributions come after the 1984, rule, there is a right to reimbursement
· Legislative Response to Retroactivity cases:

· Legislature amended 4800.1 and 4800.2 effective January 1, 1987:

· Applies to all property held in joint title regardless of date of acquisition or date of any agreement affecting the property.
· JT, tenancy in common, tenancy by the entirety or CP = presumption CP
· Presumptions can be rebutted by:

· clear statement to the contrary in deed or title

· written agreement of the parties

· But the courts of appeal stuck to their guns and said NOT Retroactive.

· Legislature finally conceded this point in 1992 Family Code recodification, effective Jan. 1, 1994.

· CFC § 2580
· For purposes of division at divorce:

· (1) property acquired during marriage 1/1/84 to 12/31/86 in JT is presumed CP
· (2) property acquired during marriage on or after 1/1/87 in any joint form is presumed CP
· Presumptions can be rebutted by:
· clear statement to the contrary in deed or title
· written agreement of the parties that the property is SP

· CFC § 2640
· Applies to property acquired during marriage on or after 1/1/84
· Right to reimbursement to the extent can trace to SP
· Unless written waiver of such right.
EXAM NOTE:  must be equally able to apply pre-1984, 1984-86, and post-1986 law.
· When is Retroactivity Ok?  Hilke & Heikes cases:

· Question:  So can 4800.1 and 4800.2 never be constitutionally applied to a PRE-1984 transaction? Everyone though so, including the legislature, but then:
· In re Marriage of Hilke (Cal. Sup. Ct. 1992)
· Held:  4800.1 can be applied retroactively unless doing so would impair a vested property right w/out due process of law.
·  JT title does not = a vested right of survivorship
· In re Marriage of Heikes (Cal. Sup. Ct. 1995) What about 4800.2?
· Held:  4800.2 /FC 2640 cannot be applied retroactively to property acquired (transactions) before 1/1/84.
Summary of the Law as of 2008: 
· CFC §§ 4800.1 & 2580
ARE applicable to pre-1984 transactions unless doing so would impair vested rights
· Examples
· Ok to apply to pre-1984 to JT if only effect is to destroy right of survivorship ( = non-vested right)
· Ok to treat as CP any pre-1984 JT, joint tenancy, tenancy in common because has same effect at dissolution
· NOT OK to apply to pre-1984 case where joint title but argument is that (as in Buol) it is really SP of one spouse [i.e. where spouse wants to present evidence of oral agreement, express or implied]
· 1/1/84 applies to JT only
· 1/1/87 applies to all joint titles
· “When Section 2580 may not constitutionally be applied, pre-statutory case law applies.  Thus, despite all legislative efforts, In re Marriage of Lucas lives on.”
· 4800.2/2640
NOT applicable to pre-1984 transactions 
· NOTE:  4800.1 & 4800.2 DO NOT APPLY TO JOINT BANK ACCOUNTS
· So when you put SP and CP in the same account, the presumption is that anything that comes out of the account is CP

VIII.
Joint Tenancy At Death:

· Estate of Levine (Cal App 1981)
· Facts:  H and W married 1974; both widowed, grown children.  Bought house, took title as joint tenants.  H died 1977, and his will identified house as CP and willed 1/ 2 to his 2 children.  [H’s lawyer had advised against this but his banker had said it would work!].  W said never had any discussion or agreement with H; H never told her ½ of house would go to his children.  She had held a house in JT with her first H and knew JT means survivor gets all.  Held:
the house was JT.

· Rationale:

· Rule:  For the purpose of determining the character of real property upon the death of a spouse, there is a rebuttable presumption that the character of the property is as set forth in the deed.  [Here title says “JT”]
· The burden is on the party seeking to rebut the presumption. 
· Rebuttal = showing that the character of the property was changed or affected by an agreement or common understanding between the spouses.
· Written or ora1 agreement OR and agreement may be inferred from the conduct of the parties [implied agreement]
· BUT “the presumption may not be overcome by testimony about the hidden intention of one spouse, undisclosed to the other spouse at the time of the conveyance.”
· State rule positively:  Intention must be disclosed by one spouse to the other
· When?  At the time of the conveyance
· Apply here:   Did H communicate his intention to W? Did they have an agreement or understanding that the property would be other than JT?
· W says no communication, no agreement
· H’s estate/heir can only show H’s intention [expressed in will and orally to intended heirs]
· Conclusion:
H’s estate/heir have not met burden, no rebuttal.  Presumption stands.  House is JT.  W takes all.
· Estate of Blair (Cal App 1998)
· Facts:  H and W married in 1963.  In 1972 bought house, took title as JT.  In June 1985 separated; W petitioned for legal separation, listed house as CP.  H testified in 1985 deposition he believed house was CP.  W made new will, left entire estate to sister; W died before trial.
· Held:  If there was an agreement to transmute the property to CP you have to show evidence of that agreement (if after 1985, W’s estate would have to show an express declaration of intent to transmute). Need to have evidence and show when and why.

· Here, the community terminated by death.  If JT, survivor gets all.  The community did not end by divorce, as otherwise the JT would have been treated as CP [under Cal. Civ. Code 4800.1 presumption which takes effect 1/1/84 and about which more later].

· BUT “divorce is a personal action which does not survive the death of a party.”  SO Court could not now grant H and W a divorce.  Probate court can determine the character of the property at death
· Marriage of Hilke (Cal. 1992)
· Facts:  W died after entry of judgment dissolving the marriage; ct retained jdx over property division.  Trial ct found marital residence held in JT = CP [H gets his 1/ 2 CP; W’s heirs get her 1/ 2].  Ct of Ap reversed, finding true JT [H gets 100% as survivor].  On appeal to Cal Supreme Court

· Issue:  Did trial ct err in finding marital residence to be CP?
· Held:  No.
· Reasoning:

· Distinguishes Blair because in that case wife died before entry of the judgment concerning marital status [= she was still married to H when she died].
· Here the court had dissolved the spouses’ marriage before the wife’s death [= she was not married to H when she died], and had reserved its jurisdiction to determine property issues in subsequent proceedings. 
· Trial ct. correctly applied 4800.1 presumption retroactively because H did not have a vested interested in survivorship.  His interest was contingent on his surviving his former wife.
· At trial H was unable to rebut 4800.1 presumption of CP by “a clear statement in the deed that the residence is SP and not CP” and “the record contains no proof that the parties made a written agreement that the residence was a SP.”
· ***** NEW DEVELOPMENT: THE LEGISLATURE IN 2000 DECIDED TO TRY TO FIX THIS PROBLEM ONE MORE TIME:
· COMMUNITY PROPERTY WITH RIGHT OF SURVIVORSHIP
· CFC § 760 (Effective July 1, 2001)
· If title reads “CP w/ right of survivorship” then 100% passes to surviving spouse.
· During period when both spouses are alive, they can terminate the right of survivorship by the same procedures by which a joint tenancy can be severed.
· For purposes of divorce still = CP.
· Tax advantage:  If JT w/right of survivorship, only the decedent’s half of the property receives a new value basis (for purposes of capital gains tax) as of the date of death.
· If CP w/right of survivorship, both the decedent’s half and the survivor’s half get the same new value basis (for purposes of capital gains tax) as of the date of death.
“Stepped up Basis” Explanation:

What difference in capital gains tax, whether a house it taken in JT, CP, or CP with right of survivorship?
· Capital gains = profit made upon selling an asset such as a house.  When an owner sells an asset, he or she must pay tax on the capital gain.
· A simple way of stating the capital gain is the difference between the purchase price and the sale price. (There are ways to deduct some improvement costs etc. but for the purposes of this Handout (HO) don’t worry about them.)

Hypo #1:

H and W are married, and buy house in 1990, take title as Joint Tenants (JT) or as Community Property (CP).  Price of house is $10K. By 2003, house is worth 100K, and by 2004 is worth 120K.  If H and W (still married and both still alive) sell house in 2004 for 120K, capital gain is:

120 sale price

-10 purchase price


 110 capital gain    


H and W must pay tax on 110K.

Hypo #2:

H and W are married, and buy house in 1990, take title as Joint Tenants (JT).  Price of house is $10K.  By 2003, house is worth 100K, and by 2004 is worth 120K.  H dies in 2003 and W as survivor inherits 100% of the house.  H’s one-half share takes the “stepped up basis” value of the house as of the date of H’s death = one-half of 100K = 50K.  If W sells the house in 2004 for 120K, the capital gain is:

	W’s one-half of the JT:

· 60 (1/2 of $120,000 price in 2004)

· -5    (1/2 of purchase price)


· She does not get the 45 b/c held as JT if CP she would

· 55 capital gain
	H’s one-half of the JT

· 60 (1/2 of $120,000 price in 2004)

· -50  (1/2 of the value at date of death) 

· *this includes the original purchase price of 5K-so it was “stepped up 45K”
· 10 capital gain

	W must pay tax on 55 + 10 = 65K. 


	


There are several ways to calculate this and get the right answer.  For example:  Since the husband died in 2003, the $20K gain from 2003-2004 is going to have to be paid by the wife regardless.  So, if you just take the value as of his date of death and divide it by two (=50K).  And then take her ½ which is $50k and subtract her ½ of the original investment, then you have 45K (50K-5K).  Then, her taxable gain is 45K plus the 20K increase.

Hypo #3:

H and W buy house in 1990, take title as Community Property.  Price of house is $10K. By 2003, house is worth 100K.   H dies in 2003; H wills his one-half CP to someone other than W.  W already owns one-half CP of the house.  The community’s 100% interest in the house (H’s one-half share and W’s one-half share) takes the “stepped up basis” value of the house as of the date of H’s death. If she and H’s heir sell the house in 2004 for 120K, the capital gain is:


W’s one-half CP
H’s one-half CP (Heir)


 60



 60

-50



-50
10 capital gain
 
10 capital gain     She must pay tax on 10K and H’s heirs

     must pay tax on 10K. 

Hypo #4:


H and W buy house in 1990, take title as Community Property.  Price of house is $10K.  By 2003, house is worth 100K.    H dies in 2003; he wills his one-half of the CP interest in the house to his W or dies intestate.  In either case H’s one-half CP goes to W.  W already owns one-half CP of the house; including the inheritance she owns 100% of the community interest in the house.   The community interest in 100% of the house takes the “stepped up basis” value of the house as of the date of H’s death = 100K.  If she sells the house in 2004 for 120K, the capital gain is:

  120 sale price

-100 value at death of H


    20 capital gain


W pays tax on 20K only.

Hypo #5:


H and W buy house in 1990, take title as CP with right of survivorship.  Price of house is $10K. By 2003, house is worth 100K.   H dies in 2203.  He cannot will away his one-half CP of the house because of the right of survivorship.  Just as with a CP where H wills his share to W or dies intestate, W as survivor inherits 100% of the community interest in the house.  She takes the “stepped up basis” value of the house as of the date of H’s death = 100K.  If she sells the house in 2004 for 120K, her capital gain is:

  120 sale price

-100 value at death of H


    20 capital gain


W pays tax on 20K only. 

Conclusion:  CP and CP with right of survivorship operate the same way =  the entire asset is valued as of the date of the decedent’s death.  

If the title says only “CP” each spouse retains the right to will away one-half to someone other than the surviving spouse.

If the title says “CP with right of survivorship” neither spouse has the right to will away one-half to someone other than the surviving spouse.   

IX.
Commingling: 

Note:  4800.1 & 4800.2 do not apply to joint bank accounts

· So when you put SP and CP in the same account, the presumption is that anything that comes out of the account is CP.
· Ex:  you have an account with only husband’s SP.  H uses some of this money to help H and W live a higher lifestyle.  For this, he has a right to reimbursement.
· RULE:  If H chose to use his SP for community expenses, there is no right to reimbursement (See v. See – 1966).  COME BACK TO THIS
· The presumption is that if there was available . . .

RULE:  The presumption is that an asset acquired during marriage from commingled funds is CP.  This presumption can be rebutted by tracing assets to an SP source.

· (1) Direct tracing to a solely SP source; OR

· (2) If commingled account:

· (A) Use family expenses/exhaustion to show that CP was exhausted so only SP was left; OR

· (B) Show that SP was available at the time of the acquisition and that the spouse’s intent was to use SP for the acquisition
APPLYING FAMILY EXPENSE PRESUMPTION:

	1/1/07

	H and W marry [= creates a community] and open new bank account
	

	2/1/07
	DEPOSITS:
· W’s  January pay check: [labor/wages earned during first month of marriage] = CP
· W deposits her AT&T stock [owned prior to 1/1/03] = SP

	$2,000   CP  

$500    SP

$2,500    Balance

	2/5/07
	WITHDRAWALS:
W writes rent check


W withdraws cash for food
	-1,000 for Family Expenses  
-500 for Family Expenses   

+$1,000 Balance

[500 CP/500 W’s SP]

	2/15/07
	W writes check for H’s medical 
Note:  If W were to buy $100 worth of stock here, it would presumptively be CP because it was acquired during marriage, BUT she can rebut and prove that it is SP by showing that SP was all that was left in the account. The stock would be W’s SP because that is all that is left.

	-900
[500 CP/400 W’s SP]

+ $100 Balance [W’s SP]


	3/1/07

	DEPOSIT:
W’s February paycheck
	2,000
CP   

100   SP

$  2,100   Balance

[2,000CP/100W’SP]


BUT See v. See Notes here:
Once a party comingles, it is his burden to keep adequate records.

· Cant do a total recapitulation

· Cant say that you were advancing it to the community absent an agreement

· Accountant has to show that all that was available was SP so that the property had to have been purchased with SP. 

  COMMINGLED ACCOUNT – DIRECT TRACING:

ALWAYS DO - (1) deposit, (2) withdrawals, (3) balance - when doing problems.



Deposits

Withdrawals


Balance
Jan  2006
$50K  CP





$50K CP


June  2006



$20K family exp (CP)

$30K CP

Aug  2006



$20K AT&T stock (CP)
$10K CP

Oct  2006
$10K  CP





$20K CP

Nov 2006
$30K  SP





$20KCP, $30K SP

Dec 2006



$50K family expenses

$0






 (H’s triple bypass)

Jan  2007
$10K CP





$10K  CP

Who owns the AT&T stock?

Under Cal. Supreme Court’s exhaustion method:

At time of acquisition, AT&T = CP because only CP funds were available



  Cash in account = CP because $30K SP was used for

                          community expenses (presumed gift to community)

Under Laurence See’s proposed total recapitulation method, 




From 2006-2007
rec’d total $70K  CP







spent $70K on CP expenses




Therefore

$30 SP is left = AT&T is SP

[But remember See’s proposed method was rejected -- is this why “Mrs See” looks so happy on the candy box?]

Hypo:  What if there was 40k W’s SP available, W intended to use it to buy stock and actually used it, and contemporaneously made a record that you are using SP.


· This would work but you have to make record.

· Ex. “Use 4k from estate of mom to buy painting – dated ***”

Hypo:  But if there is 6k in the account, 4k SP and 2k CP, and W buys painting for 6k, the painting is 1/3 CP.

Marriage of Mix (1975):

Court:  Comingling SP with CP does not destroy its character.

Marriage of Frick (1986):

X.
Joint Bank Accounts:

· RULE:  At divorce: 4800.1/FC 2581 and 4800.2/FC 2640 do NOT apply to funds held by married couples in joint bank accounts.
· Probate Code section 5305:
· (a) if parties to a joint bank account are married, funds in account presumed to be CP
· [does not matter if parties are not identified as married on bank docs]
· (b) presumption that sums are CP can be rebutted by either
· (1) tracing from SP [unless written agreement proved that such sums be CP] OR
· (2) married persons made a written agreement, separate from the deposit agreement, that the sums on deposit claimed not to be CP were not CP
· Even though this presumption is in Probate Code, presumption of CP can be asserted at divorce.
· At death:  Sums on deposit in joint account at the death of one party belong to the surviving party.

· Probate Code section 5302(a) creates a right of survivorship in a joint account, whether or not it is described as a joint tenancy or mentions a right of survivorship in the account agreement.
· If the account is described as “tenancy in common” there is no right of survivorship unless the account agreement states such a right.
· If the account holders are married to one another and the bank agreement describes the account as “community property” the funds pass a community property = there is no right of survivorship and the decedent can will away his/her half of the CP funds.  

XI.
Community Contributions to SP Businesses

· Issue:  If Spouse A owns SP business and investments before marriage [or inherits during marriage], how to calculate “community income” [not CP property share] during marriage?
· Pereira = use when management by the spouse was the primary cause of the growth or productivity of the initially separate business.
· Pereira formula:  calculate “a fair return” [e.g. interest rate] and call that SP Income.
· The Total Income minus SP Income = Community Income.
· DO NOT subtract family expenses *[despite Beam dicta to the contrary].
· Van Camp = use when the character of the separate business is largely responsible for the growth or productivity. 
· Van Camp formula: Assign a “reasonable value” to services performed by H [e.g. a professional investment manager] and call that Community Income.
· DO subtract the amount of Family Expenses paid from the Total Income from the SP business. 
· Community Income minus Family Expenses = Net Community Income.    

· The Total Income minus Community Income =  SP Income
NOTE:    *Despite dicta to the contrary in Beam, in Pereira accounting you do NOT subtract family expenses paid by business earnings because Pereira accounting starts by calculating the value of the separate property, and the residue (already reduced by money withdrawn to pay family expenses) is CP.   In contrast, in Van Camp  accounting, family expenses are properly taken into account insofar as they were in fact paid from the business income, because the analysis starts by calculating the value of the CP share, and after family expenses are deducted from that share, the remainder is SP. 
· The Pereira formula will usually benefit the community more because it gives the SP souse only fair return (e.g. 10%) while the community gets the rest
· The Van Camp formula will give the community a “standard salary” value for the owner’s spouse’s labor, but the rest is the spouse’s SP.

· Thus, if you are the SP spouse, you probably want the court to use the Van Camp formula.  If you are the non-SP/owning spouse, you probably want the court to use the Pereira formula.
Use the Facts in Beam to illustrate:

Pereira:
 1.8 million SP at divorce
-1.6  million Principal brought in = original SP

  0.2 million = Actual Return  

H is entitled to a “fair return” on his SP.  What is a fair return here?

Court says assume 1.6 million @ 7% should yield:

 4.2   million total SP at divorce

-1.6   million Original investment

 2.6   million = Fair Return

A. Since H’s “Actual Return” was less than the projected “Fair Return”  = no CP

[What if H had earned that 2.6 million fair return?  How much would be Community Income? 0 because a “fair return” is what H is entitled to keep as SP under Pereira.  Only the excess is Community Income.  For there to be any Community Income the profit must exceed the fair return.] 

[What if H had earned 3.6 million on his original investment?  

 
   3.6 million 

-  2.6  million Fair return SP

 = 1.0  million Excess Community Property [W gets 1/2, H gets 1/2]]

DO NOT SUBTRACT CP EXPENSES

Van Camp:
Reasonable value of H’s services = $17,000/ Annually ( ($357,000 total) = Community Income

DO SUBTRACT


$24,000/ Annually   







-  ($696,000 total) for Family Expenses


Community Property


$0.00 (because Family Expenses exceeds Community Income)

[What if Reasonable value of H’s services had been $ 30,000 Annually?

 Subtract                                                                -       24,000 Fam Exp

Community Property                                              =       6,000 Annually]

RULE:  What if owner spouse plays absolutely no part in the management or operation of SP business?  Then there is no CP contribution to the increase in value of the business. 

RULE:  What if non-owner spouse works in owner spouse’s SP business during the marriage?   If non-owner spouse receives a salary, that pays the community for his or her labor.  If he or she does not receive a salary, some portion of the increase in value of the SP business is due to is non-owner spouse’s efforts and thus to the community.  

Pereira & Van Camp Examples: 

The two formulas, Van Camp and Pereira, are ways of trying to allocate between SP and CP the business income (annually, for each year of the marriage) OR the increase in value of an SP business owned and managed by one spouse.  The business is and remains the owner-manager spouse's SP.

1.  Let's assume the problem presented is to determine what part of annual business income is CP and what part is SP and assign them a dollar value. 

a.  Using Van Camp you first assign a value to the owner spouse's efforts (based on

comparable salaries) -- for example, $20,000 per year.  You subtract from that the yearly family expenses -- for example, $15,000 per year.  The remainder is $5,000 CP.   If the business earned $40,000 per year, $5,000 of that is deemed CP and the remaining $35,000 is deemed SP. 

b. Using Pereira, you take the original value of the SP business ($10,000) and

calculate a fair rate of return using a simple interest rate of, for example, 7%.  Seven % of $10,000 = $700 SP income annually. If the business earned $40,000 per year, subtract $700 = $39,300 CP income annually.

2.   What if, instead of yearly business earnings, the problem gives you only the original value of the business ($10,000) and the value at divorce, 20 years later ($300,000).  How do you determine what part of the $290,000 is CP and what part is SP and assign them a dollar value? 


a.  Using Van Camp you first assign a value to the owner spouse's efforts (based on comparable salaries) -- for example, $20,000 per year.  You subtract from that the yearly family expenses -- for example, $15,000 per year.  The remainder is $5,000 CP.  You multiply $5,000 CP by the number of years the business was operated during the marriage -- for example, 20 years = $100,000 CP.   The increase in value is $290,000. Subtract $100,000 CP = $190,000 SP.  Owner-manager spouse owns the business as his SP, and $190,000 of the increase in value as his SP, plus $50,000 as his 1/2 of the CP ($100,000).  The non-owner spouse gets $50,000 as her 1/2 CP share.

b.  Using Pereira, you take the original value of the SP business ($10,000) and calculate a fair rate of return using a simple interest rate of, for example, 7%.  7% of $10,000 = $700.  $700 per year interest times 20 years of the marriage = $14,000 SP.   You do not deduct family expenses from the SP.  The value of the business at the time of divorce is $300,000.  Subtract from that the original $10,000 plus $14,000 fair rate of return = $24,000 SP total.  The remaining $276,000 is CP.  The owner-manager spouse still owns the business as his SP, including $14,000 fair rate of return as his SP, and $138,000 as his 1/2 CP share.  The non-owner spouse gets $138,000 as her 1/2 CP share.

XII.
Employment Benefits:

Retirement Pensions:

· CFC § 2610 applies to “any retirement plan, whether public or private, including all survivor and death benefits…”
· These are CP to the extent that the right to benefits was earned during marriage.
· Retirement pensions are viewed as deferred compensation for employee spouse’s labor.

Calculating Value of Pension Earned Both During and After Marriage: “Time Rule”:
Time Rule should be used:  “where total number of years served by employee-spouse is a substantial factor in computing the amount of retirement benefits…” (Marriage of Judd) 

· Multiply either (a) present value of pension [where immediate distribution is made] or (b) monthly benefit [where distribution is postponed until benefits are actually paid] by:




Years During Marriage 

  = 
Numerator




Years of Contribution to Pension 
  =        Denominator 

That produces the CP share, of which the employee spouse gets 1/2 and non-employee spouse gets 1/2.   Employee spouse gets 100% of SP share.

When Should Court Not Use the “Time Rule”?

When the years of service is NOT a substantial factor in computing the amount of the pension (Marriage of Poppe) (1979) (error to use time rule when Navy pension was calculated based upon number of points earned rather than years of service).

· Navy points system; 3000 earned before marriage; 1632 earned after.  H claims that it should be done based on points instead of time.
Unvested pensions
At divorce, what if pension has not yet “vested” (employee spouse has not completed minimum period of employment necessary to qualify for pension)?

· Since 1976, even “unvested” pension is CP. [Marriage of Brown (1976)]
· Trial court can:

· (a) discount employee’s pension rights to present value and order immediate distribution, OR 
· (b) award non-employee spouse a 1/2 CP share in pension “when and if benefits are received.”

Reinstated pensions
What if employee spouse leaves and accepts a cash settlement in lieu of future pension rights, then returns to same employer and wants to reinstate pension plan?
· Employer allows this but requires employee to make a cash contribution to trigger reinstatement.
· Right to reinstate is an economic right.  To extent earned during marriage, it is a CP asset. 
· RULE:  If employee spouse exercises this right, non-employee spouse has 1/2 CP right to receive a share of the reinstated pension, BUT must pay her/his share of the reinstatement fee.
What if Employee Spouse Doesn’t Retire When Eligible?
· RULE: Non-employee spouse may has a right to receive her/his CP share of benefits as soon as the employee spouse is eligible to retire.
· If employee spouse chooses not to retire, must still pay non-employee spouse CP the share.
· The court may order a private employer to pay the non-employee spouse her/his share of the benefits. The court may not order a public employer to pay benefits directly to the non-employee spouse, but instead may issue an order [“Gillmore order”] against the employee spouse to pay the non-employee spouse. (Marriage of Gillmore (1981)) 

Do ERISA restrictions on alienation or attachment of covered retirement plans pre-empt state law? No.

Congress by the Retirement Equity Act allows divorce-related state law property and support distribution to an alternate payee pursuant to a qualified domestic relations order (QDRO). An alternate payee may be a spouse, former spouse, child, or other dependent of the pension holder. The Retirement Equity Act provides that the ERISA restrictions do not apply to a QDRO. 

Disability Pay
· RULE:  To the extent this is intended to replace marital earnings, it is CP.  
· RULE:  To the extent it is intended to replace post-divorce earnings (i.e. you become disabled after divorce), it is SP.
· If employee spouse is eligible for retirement benefits but chooses disability pay instead, the disability pay is treated as CP to the extent it replaced a CP interest in retirement benefits employee spouse could have taken.
· If disability pay extends beyond normal retirement age, it is CP to the extent the right to the disability pay was earned during marriage or purchased with CP funds.
· Fact specific; it will matter how the employer structures its disability plan.

Early Retirement and Severance Pay


CP interest in employee spouse’s retirement benefits is interest in drawing from a stream of income that begins with employee spouse’s retirement.

· Employee spouse is free to retire when eligible, keep on working or take early retirement.

· Non-employee spouse has CP share of actual retirement benefits when employee spouse retires.

Where employee spouse takes early retirement and obtains enhancement of retirement benefits, non-employee spouse has CP share of retirement benefits and of enhancement, to extent eligibility for enhancement was earned during marriage. ( The CP right to retirement benefits is deferred compensation.

RULE:  Where divorced employee spouse is given severance pay, this is her/his SP.   Severance pay is designed to replace future wages which would have been earned.  These wages would have been employee spouse’s SP if earned after divorce, so the severance pay is also SP. 

Stock Options
An employee spouse may have option to purchase stock at below market price, exercisable on specified dates if the employee is still working for the company.  
· RULE: Stock options exercised while the employee spouse is married are CP.  
· RULE:  Stock options exercised after divorce may be part CP/part SP to the extent the right to exercise the stock option was based on employment during the marriage.  The court may apportion using the time rule.
Terminable Interest Doctrine

Under terminable interest doctrine, the non-employee spouse’s CP interest in the employee spouse’s retirement benefits ends with the non-employee spouse’s death (i.e. it “goes back into the pot” of the surviving employee spouse’s retirement plan). 

However, in 1986 California legislature abolished the terminable interest doctrine. 
This applies equally to marriages that end in divorce and those that persist until the death of one of the parties.

A divorced non-employee spouse may assert her CP interest in any benefit generated by community labor.
A divorced non-employee spouse may will away her CP interest.

Even when the marriage persists until death, the estate of the deceased employee spouse may not will away the non-employee spouse’s CP share.
XIII.
Separation: When does “The Community” End?

· Rule in Most Jurisdictions:

· At death of one of the spouses OR
· At entry of a judicial termination order (legal separation or dissolution)
· California recognizes in addition:

· “While living separate and apart from spouse.”

· Marriage of Baragry
· Facts:  Aug. 4, 1971 - H moved out of the house (left W) and moved onto boat; then took apt w/ his 28 y.o. girlfriend.  H didn’t sleep in family residence but “maintained continuous and frequent contact with his family,” ate dinner at home almost every night 1971-1972 and about 3 to 5 times per week thereafter.  Xmas Eve 1971 H slept at home and “frequently took wife to social occasions….dinners for professional and academic groups, outings w/other doctors and their wives.” Sent wife numerous birthday and anniversary cards 1971 to 1975.  Parties filed joint tax returns.  H paid all household bills and supported family.  H regularly brought laundry home to wife, who washed and ironed it.  Parties had no sexual relations after Aug. 4, 1971.  W knew of girlfriend but desired a reconciliation.  H did not tell her he was never coming back.  H filed for divorce Oct. 14, 1975.

· Issue:  Was date of separation Aug. 4, 1971, or Oct. 14, 1975?
· [Were husband’ earnings after Aug. 4, 1971 CP or SP?]
· Held:  Date of separation 14 October 1975.  Husband’s earnings were CP
· Reasoning: CFC § 771 “living separate and apart” defined by case law as:  “that condition when spouses have come to a parting of the ways with no present intention of resuming marital relations.”  

· Living in separate residences is not enough.
· “The question is whether the parties’ conduct evidences a complete and final break in the marital relationship.” 
· Here only evidence is absence of sexual relationship.
· Conclusion:  This is not enough.
· “So long as wife is contributing her special services to the marital community she is entitled to share in its growth and prosperity…”
· W “was furnishing all the normal wifely contributions to a marriage that husband was willing to accept and most of the services normally furnished in a 20 year old marriage.” 
· H “was presumably enjoying a captain’s paradise, savoring the best of both worlds…One who enjoys the benefits of a polygamous lifestyle must be prepared to accept its accompanying financial burdens.”
· Marriage of Jaschke:

· Facts:  H overheard telephone call between W and her lover; H moved out and filed for divorce the next day.  H intended at that time [trial ct found] to terminate marriage.  H moved back in, slept in separate bedroom, gave W intimate apparel.  Default judgment dissolution entered May, 17 1993.  Parties reconciled, W moved to set aside divorce, granted Oct 1, 1993.  On May 24, 1993, 7 days after default judgment granted, H purchased 40-acre walnut orchard; later got proceeds of harvest.  On Dec. 7, 1993, W moved out and filed for divorce Dec. 15, 1993.  Trial ct found separated Feb 17, 1993 to June 4, 1993 and earnings then were SP; walnut orchard SP
· Issue:  Did trial court err in finding separation Feb 17, 1993 to June 4, 1993 and walnut orchard to be SP?
· Held:  Yes.  Separation was not final, and orchard was thus CP.
· Rationale:  Under CFC § 771, “living separate and apart” means:
· (1) the couple has no present intention to resume the marital relationship and 
· (2) their conduct shows a complete and final break in the marital relationship.
· Here: H’s conduct in moving out, filing for divorce and then moving back in, getting a default judgment, which is later set aside by stipulation ( “The most it proves is a temporary, though serious, rift in the marriage relationship.”
· Conclusion: “While there is sufficient evidence of Husband’s intention to end the marriage when he moved out of the marital residence and filed a petition for dissolution in February 1993, the evidence does not support a finding of a complete and final break in the marital relationship at that time because the parties eventually reconciled before the final rift.”
· Separation, for purposes of property characterization, did not take place on that date.

Summary:  So does separation with intent to end the marriage, plus no reconciliation mean that the marriage ended when the party walked out? ( NO.  The marriage only ends upon death or divorce.

However, the “Community” ends for purpose of property characterization when there is:
(1) Expressed intention of ONE party to end the marriage; AND

(2) This RESULTS in a complete and final break.
XIV.
Prenuptial Agreements (Antenuptial or Premarital Agreements)
General Criteria for Valid and Enforceable PMAs:


Marriage of Dawley: [APPLIES TO PMAS MADE BEFORE 1/1/86]
1. PMA need not be made in expectation that marriage will terminate only by death.
2. PMA terms must not promote or encourage divorce (e.g. by giving a large monetary benefit to the economically inferior spouse).
a. When Does PMA by its terms promote divorce?  Marriage of Noghrey.

i. Facts:  PMA that if husband divorced wife, he had to forfeit his house and half a million.  Religious contract to protect wife from arbitrary divorce.  Wife seeks divorce under CA law.  But what if there was an agreement where if H sought divorce, W gets everything, but not if W seeks the divorce.

1. Not enforceable because CA has a public policy of no-fault divorce.  W would just try to get H to divorce her.  CA courts have refused to enforce fault provisions.  No fault divorce.  Don’t want courts determining fault.

3. Objective terms of the PMA control, not the subjective contemplation of one or both parties.
a. Exceptions to Statute of Frauds Requirement:
i. Promissory estoppel where spouse irretrievably changed her position in reliance on other spouse’s promise (Hall, 1990)

ii. Fully executed oral agreement (Freitas, 1916)

4. Must be entered into freely (voluntarily) without fraud, duress, coercion or undue influence.
a. Note: No fiduciary duty to each other before marriage
b. Sexual relationship or pregnancy does not create undue influence.
c. Factors that could be fraud, duress, coercion or undue influence:

i. Timing of signing of PMA – discussions before, circumstances surrounding signing (e.g. immediately before wedding)

ii. Understanding of the PMA – parties’ age, education, sophistication, prior experience with divorce, consultation with legal counsel or opportunity for such consultation; terms of PMA (e.g. vagueness)

5. PMA may deal with property rights of spouses, but may not waive or limit spousal support
a. Spousal support provisions per se invalid

Borelli v. Brusseau:
· Facts:  PMA – both waive community property.  H gets sick. Creates list of SP that he wants to give to W.  H promises to give W property if W will take care of him and not put him in nursing home.  Oral Agreement.  W performed, but H did not.  H gave property to daughter.  W sues.
· Held:  Agreement void; because they were married, W already had the duty to provide nursing care.  Duty of mutual support.  W is obligated to provide nursing type care to an ill husband.  Contracts for wife to do so are void as a matter of public policy.
· Court trying to avoid sick bed bargaining.
· EXAM Qs:  same fact pattern but they are not married, or their marriage was not valid.  Agreement would be enforceable.
· NOTE:  If W threatens to divorce, but gives up divorce, that would be good consideration in exchange for the property (even though they are still married).

California Premarital Agreement Act (CPMAA)

[APPLIES TO PMAS EXECUTED ON OR AFTER JANUARY 1, 1986]
A. Subject Matter of PMAs

1. Subject matter can include property, choice of law, any other matter including personal rights and obligations, not in violation of public policy of state. 
a. [Because Pendleton interprets the statute, spousal support waivers made on or after 1/1/86 are not per se invalid]

2. Spousal support waivers are not per se unenforceable and will not violate public policy when “executed by intelligent, well-educated persons, each of whom appears to be self-sufficient in property and earning ability, and both of whom have the advice of counsel regarding their rights and obligations as marital partners at the time they execute the waivers.” (Pendleton v. Fireman, 2000).
a. Court reasons that CA did not want to prohibit waivers of spousal support.  Legislature left it out of the statute entirely.  Sometimes ok.
b. But on policy grounds, spousal support was a safety net; so what to do?
i. Legislature amends (see below).
B. Enforceability of PMAs 
1. PMA not enforceable if party against whom enforcement is sought (i.e. spouse who is disadvantaged by the PMA) proves EITHER:
a. (1) The spouse did not execute the agreement VOLUNTARILY (that there was coercion and lack of knowledge).    OR
i. Factors include proximity of execution to the wedding, surprise in presentation of the agreement, presence or absence of independent counsel, inequality of bargaining power such as age and sophistication of parties, disclosure of assets, understanding or awareness of the (objective) intent of the agreement. (Bonds, 2000). 

b. (2A) The agreement was unconscionable when it was entered into (execution) AND
c. (2B)  Before execution of the agreement, the spouse was not provided with fair and reasonable disclosure of the property or financial agreements of the other party.
a. NOTE: This means that if there was fair and reasonable disclosure and the parties entered into the agreement voluntarily, the PMA will be enforced even if unconscionable at the time of execution.  The spouse arguing against enforcement must prove BOTH an unconscionable agreement at the time of execution AND inadequate disclosure.
b. Also, a spousal support provision that was otherwise valid and enforceable will be enforced even if unconscionable at the time of enforcement.
d. Note:  Exceptions to statute of frauds requirement “are equally applicable to” the CPMA Act (Hall).

CPMAA Amendments:   [APPLIES TO PMAS ENTERED INTO ON OR AFTER JANUARY 1, 2002]
A. Subject Matter of PMAs: (Legislative reaction to Pendleton and Fireman):
1. Spousal support provisions will not be enforceable unless the party against whom enforcement is sought was represented by independent counsel at the time the PMA is signed.
2. Even if that party was represented by independent counsel, a spousal support provision will not be enforced if it is unconscionable at the time of enforcement.
B. Enforceability of PMAs: (Legislative reaction to Bonds):
1. The parties are required to have independent legal counsel OR to waive that right in a separate written document.  
2. The party against whom enforcement has been sought must have been given not less than 7 calendar days between the time the PMA is presented and the party is advised to seek legal counsel and the time the PMA is signed.

	
	Subject Matter of PMAS
	Enforceability of PMAs

	Early 1900s
	PMAs were invalid if they were made in anticipation that marriage would end.
	

	PMAS made before 1/1/86 (Marriage of Dawley)
	(1)-(5) property rights

(6) choice of law

(7) any other matter, including their personal rights and obligations, not in violation of public policy or criminal law.
	1.
PMA need not be made in expectation that marriage will terminate only by death.

2.
PMA terms must not promote or encourage divorce (e.g. by giving a large monetary benefit to the economically inferior spouse).  Ex. Marriage of Noghrey.
3.
Objective terms of the PMA control, not the subjective contemplation of one or both parties.

4.
Must be entered into freely (voluntarily-look at parties’ knowledge, age, bargaining power etc.) without fraud, duress, coercion or undue influence.

· Timing of signing of PMA

· Understanding of the PMA
5.
PMA may deal with property rights of spouses, but may not waive or limit spousal support (ref. to Higgason). [spousal support provisions per se invalid]
· Spouse has a duty to care during marriage.


	PMAS executed on or after 1/1/86
	1. Can include property, choice of law, any other matter including personal rights and obligations not in violation of public policy

2. Spousal support waivers on or after 1/1/86 are not per se invalid.
-Although not specifically prohibited from waiving spousal support in PMAs, before Pendleton, skillful attorneys would never include spousal support waivers in PMAs since court would not enforce them


	PMA invalid if either:

1. The spouse did not execute the agreement voluntarily.  Ie. there was a lack of knowledge, coercion, inequality of bargaining power etc. Independent attorney not necessary but relevant to voluntariness. 

OR

2. (a) The agreement was unconscionable when it was made 

AND

2. (b) Before the agreement was executed, the spouse who is seeking that the prenup not be enforced against them, was not given full disclosure of the others’ assets
So, an unconscionable agreement will be enforced if the parties entered it voluntarily with full knowledge of assets and knowledge of what they were forfeiting.  

	2000-2002 (Pendleton ruling)
	-This was the first case where the court enforced a waiver of spousal support in the PMA.

Court will rule on a case-by-case basis as to whether the spousal support waiver will be enforced

Spousal support provision is not per se invalid as contrary to public policy.  In this case each party had own attorney:

Not essential but goes to whether voluntary. 


	

	PMAS entered into on or after 1/1/2002 

**Leg intended to be applied retroactively if no due process issue = no impaired vested right more important than state interest in avoiding rank injustice.
	1. Spousal support provisions will not be enforced unless the party against whom enforcement is sought was represented by independent counsel at the time the PMA is signed.  No attorney needed for other PMA but independent counsel is one factor in determining voluntariness.

2. Even if that party was represented by independent counsel, a spousal support provision will not be enforced if it is unconscionable at the time of enforcement.  Yet if other PMA provisions are not unconscionable at execution (when made) they will be enforced later even if unconscionable at that time.
	1. The parties have to execute the agreement voluntarily.  The parties are required to have independent legal counsel or to waive that right in a separate written document.  The attorney requirement cannot be waived as to PMA spousal support provisions.
2. The party against whom enforcement has been sought must have been given not less than 7 calendar days between the time the PMA is presented and the party is advised to seek legal counsel and the time the PMA is signed

OR

1. The agreement was unconscionable when made.
AND 
2. The party was not given full disclosure.


XV.
Putative Spouses:
General Rule:  If you believe you are validly married to your “spouse” and it turns out the marriage is in fact not valid, you should be entitled to the benefits you would have gotten if married.
Applies in the context of:

(1)  Inheritance

(2)  Death benefits (cause of action for wrongful death, insurance benefits)

(3)  Dissolution of marriage (actually may start as divorce, end up as annulment = declaration of nullity)

Quasi Marital Property – “as if the marriage was valid”

· QMP = CP; SP = SP

· NOTE:  don’t mix this up with Quasi-Community Property – i.e. when marriage is valid, divorce in CA, property not in Cal acquired while married but not domiciled in Cal = treated as CP.

Putative Spouse & Death Cases:

· Upon death, 1/2 of CP belongs to surviving spouse (the putative spouse); 1/2 of CP belongs to the decedent.

· If no will, decedent’s share of CP goes to survivor

· Therefore, if no will, survivor gets ALL the CP

· [If will, decedent can leave her/his 1/2 CP to spouse OR to somebody else]

· Estate of Vargas

· Facts:  Juan died intestate in car accident in 1969.  Probate court divided his estate equally between the two wives.  Mildred married in 1929, 3 children, lived in LA until Vargas died.  Josephine married in 1945, Las Vegas ceremony and Santa Ana, 4 children, lived in West LA until Vargas died. After 1949 Vargas no longer spent nights with J, told her business in Long Beach;
but had nightly dinner w/ them, spent time weekend, “supported the family and exercised control over its affairs….”  J worked unpaid in Vargas’s business
· Issues:
(1) Is J a putative spouse, and (2) was it error for trial court to grant J 1/2 of Vargas’ estate?
· Held:
(1) Yes.  (2) No.
· Rationale:
· (1) J is putative spouse = record “amply supports”
· J’s marriage was void bcz of prior marriage to M
· J testified married Vargas in good faith belief he was divorced from first wife

· Juan assured her he was divorced 

· J’s testimony “not inherently improbable” 

· (2) Equal division of  Vargas’ estate

· (QMP) or “quasi-marital property” = property rights acquired during a putative marriage (property that would have been CP if marriage had been valid)

· The wives are fighting over “property accumulated during the active phase of the bigamy”
· “Both Mildred, as legal spouse, and Josephine, as putative spouse, have valid or plausible claims to at least half, perhaps three quarters, possibly all, of Juan’s estate”
· Claim to all:  M - she is the legal wife, therefore when Vargas (V) died intestate, she is surviving spouse and should get all CP (incl Vargas’ 1/2 of QMP acquired with J).

· Claim to 1/2:  M and J are both innocent parties and therefore the most equitable thing to do is to divide V’ estate in half
· Claim to 3/4:  Putative J is a partner or joint enterprise with V where property is held in tenancy-in-common.  At death V’s 1/2 is CP [CP with M?] and the other 1/2 is J’s [as her SP? Or as QMP?].  M as legal spouse would inherit the other 1/2.

· COULD M ARGUE FOR 3/4?  [As surviving spouse she could only claim 1/2 -- Vargas’ share of the QMP acquired with J]
· Result: If Juan Vargas had died intestate and no putative spouse, M would have taken all CP.   “Instead she received only her one-half share, and the trial court awarded Juan’s one-half share, which ordinarily would have passed intestate to the surviving spouse, to Josephine, Juan’s putative spouse.”
· Summary:  So first wife gets 100% of the first community and 50% of the second community.  The second wife got 50% of the second community (her share), but was not entitled to H’s half, so that went to first wife.
· Standard: Has to be a sincere belief that there was a valid marriage, but it has to be objectively reasonable in order to get putative spouse status.  Belief has to be subjectively and objectively reasonable.
· Estate of Leslie (Cal 3d 1984)
· Facts:   1972 H William Garvin and W Fay Leslie were married in Mexico; marriage invalid under Mexican law because never recorded.  Garvin believed validly married; lived as H and W for 9 years until Leslie died in 1981; lived in house purchased by Leslie, her ex-H Bosnich, her son Alton Smith.  During marriage, Leslie and Garvin acquired 3 parcels of land.  Parcel 1 in joint tenancy by “Fay Bosnich, an unmarried woman, and William Garvin, an unmarried man.”  Parcel 2 by “Fay Bosnich, an unmarried woman.”  Parcel 3 in tenancy in common by “Fay Bosnich, an unmarried woman, and William Garvin, a widower.”  Leslie died intestate.  Son Smith filed to be named executor; Garvin objected and counter-filed.  Trial court (1) found putative marriage existed between Leslie and Garvin; (2) denied Garvin’s petition to be executor and;  (3) found Garvin not entitled to any of Leslie’s SP
· Issue:  Is a putative spouse entitled to succeed to a share of decedent’s Separate Property?

· Held: YES
· Rationale:  

· Putative spouses have been found entitled to:
· bring an action for wrongful death
· claim death benefits under Public Employees’ Retirement Law
· claim surviving spouse’s worker’s compensation benefits
· claims surviving spouse’s benefits under civil service law  
· Denying right to inherit SP “would lead to anomalous and unjust results”
· children could inherit but not putative spouse
· lawful spouse of short marriage could inherit but not putative spouse of many years
· Rejected argument that putative spouse should get only property that was acquired by joint efforts

· “Reasonable expectations” of married persons is that they will inherit not only CP but SP if spouse dies intestate.

· “Good faith belief in the marriage should put the putative spouse in the same position as a survivor of a legal marriage”
· Cal. Probate Code makes no specific provision for putative spouses. The Family Code, however, regulates right of putative spouses to property and support in the context of marital dissolution.
· Spearman v. Spearman (5th Cir 1973) 
· Facts:  Edward married Mary in Alabama in 1946, 2 children.  Edward married Viva in California in 1962, no children.  Edward died 1969, Fed Employee’s insurance $10,000 to “widow.”  Metro Life filed action in interpleader and paid money to dist ct registry.  Dist Ct found (1) Mary validly married in Ala; Viva marriage in Cal entitled to presumption of validity, but Mary rebutted by showing no petition for annulment or divorce filed by Edward anywhere he was domiciled; (2)Viva not putative spouse because no good faith belief in valid marriage; she knew prior marriage was “likely” and “took no steps to perfect her marital status”
· Issue:  Is test of good faith belief subjective or objective? 
· Held:  Objective
· Rationale:  rejects “Viva’s view, [that] so long as she did not actually know of her marriage’s invalidity, and maintained a belief in its validity, no matter how unreasonable” = good faith belief.

· Dist Ct “correctly held that a good faith belief in the validity of the marriage must be posited on a view of the facts known to the spouse in question”= “objective test.”  “A broad approach to good faith is proper.”
· So the test is whether a reasonable person in the putative spouse’s position would have believed she was validly married:

· Marriage of Vryonis (Cal App 1988) 
· Facts:  Fereshteh Iranian, Moslem.  Speros (American?), nonpracticing Greek Orthodox met in 1979 at UCLA Center for Near Eastern Studies.  Fereshteh had lived in England for 6 years, had Ph.D., had been married before and had 2 children.  Dated in Feb and Mar 1982, Fereshteh said couldn’t date w/out marriage or commitment.  Speros said could not marry as did not know her, was “free man.”  March 17, 1982 at her apt, Fereshteh performed private marriage ceremony.  “Muta” time specified/limited marriage under Islamic law.  Fereshteh was ignorant of US or Cal law, but believed marriage valid.  “Speros so assured her.”  He kept marriage secret, did not hold out as H and W; Speros dated others; did not cohabit; F had key to S’s house for 3 months.  Separate tax returns; no joint title to property.  F frequently requested S to solemnize their marriage in a mosque or other religious setting; S refused. On Sept 1984 S married another woman.  F petitioned for divorce Oct 1984, seeing attys fees, spousal support and property.  S moved to quash bcz no marriage existed.  Trial ct found F had putative spouse status; ordered S to pay $10k attys fees; further hearing on spousal support and property
· Issue:  Did trial ct err in finding F putative spouse where (1) no void or voidable marriage ceremony or solemnization following strict language of statute; (2) no objective basis for belief in valid marriage?
· Held:  (1) No.   (2) Yes.
· Rationale: (1) Statutory requirement of a “void/voidable” marriage is satisfied when there is a showing of an invalid marriage.
· Court here “construe[s] the void/voidable aspect as simply requiring a threshold determination that a legal infirmity in the formation renders a marriage invalid.”
· Conclusion:  “In the instant case, the purported marriage was plainly defective.” HOWEVER
· Held: Fereshteh did not have reasonable good faith belief in valid marriage.
· “the required good faith belief is in the existence of a lawful California marriage.”
· Good faith belief must be objectively reasonable.
· Here:
· No attempted compliance with procedural requirements (though “solemnization is not an absolute prerequisite” it is a “major factor” to consider)
· none of “usual indicia of marriage and conduct consistent with a valid marriage”
· Although “subsequent events are not germane to whether there was a proper effort to create a valid marriage,  they can be relevant to whether F had reason to believe she was married to S
· Conclusion:   Case law requires belief in a lawful marriage IN CALIFORNIA; not reasonable for F to believe the Muta marriage satisfied this.

· “Fereshteh’s belief she conducted a valid Muta marriage ceremony is not what is contemplated by section 4452.   
· Even assuming Fereshteh believed she was validly married under California law, because her belief is objectively unreasonable, the requisite good faith is lacking.”
· ISSUE:  Is it reasonable to believe you are married when you have never gone through a formal ceremony with a license, officiating person, etc.?

· Wagner v. County of Imperial (Cal App 1983)
· Facts:  action brought by Sharon for Clifton’s wrongful death.  Oct 1976 S and C exchanged vows: S promised to take his name, be his wife, love him, have his children and live with him all their lives in sickness and in health.  They lived together, held out as H and W.  In 1977 son born.  1978 C killed in traffic accident.  Trial ct found S was dependent on C and believed in good faith was married to him. BUT held S not putative spouse bcz “no actual solemnization”
· Issue:  Does putative spouse status require a solemnization?
· Held:  No.  Putative spouse status does not require solemnization.  Sharon is entitled to sue for wrongful death.
· Rationale:  “[A]lthough the usual putative marriage situation may arise under circumstances where a marriage is duly solemnized and celebrated in good faith but suffers from a legal infirmity, lack of a solemnization ceremony does not necessarily mean bad faith.”  The statute does not explicitly require a solemnization. “Solemnization would be at most evidence of…good faith belief.”  Here trial ct found good faith belief.

· Centinela Hosp. Medical Center v. Superior Court, (Cal. App. 1989) COMPARE 
· Facts:  Ct rejected, as legally insufficient, putative spouse status predicated on a purported common law marriage celebrated in California.
· RULE:  Putative spouse requires “reasonable” good faith belief and since no Common Law Marriage in California, belief based on one is unreasonable as a matter of law.
· No such thing as secret common law marriage (in other states that have CLM).  Have to have a present intent NOW, holding out as married (i.e. telling everyone you are married)
· RULE:  CA will recognize that CLM made elsewhere, but NOT in CA!
· Sancha v. Arnold
· Facts: W a putative spouse bcz she had good faith belief in her CLM made in Nevada back when CLMs could be made in Nevada even though her CLM possibly invalid in Nevada)]

ISSUE:  The right to recover as a putative spouse depends on “good faith” state of mind:  What happens when the putative wife discovers her marriage is invalid?

· RULE:  W must leave and file for annulment/dissolution to preserve rights after date of her discovery (RIGHT AWAY)
· What if J had learned about Vargas’ continuing marriage to M BEFORE Vargas died?

· What if she left him immediately upon learning?

· She has claim to her 1/2 share of QMP in dissolution/annulment proceeding.

· What if he died the day after she left?

· She has claim to her 1/2 share of QMP and same problem re: his 1/2 share if he died intestate; compete with Mildred over his SP.
· What if she “forgave” him and kept on living with him until he died 10 years later?

· Putative spouse as to QMP acquired before she learned of his marriage, not as to property acquired after.
· What if she predeceased him?  Could he have claimed to be a putative spouse?

· No, because he knew that he hadn’t gotten a divorce.  Who would have gotten her property (which is all classified as SP)?  Her heirs.  But this assumes that somehow J’s hers would have learned about Vargas’ marriage to M, and proved that the marriage to J was invalid.  If J’s heirs didn’t know about the invalidity of J’s marriage to V, V would just have to show evidence that he was married to J to inherit as her widower.  
· What if she keeps on living with “husband” until he died?  Or until she files for divorce 10 years later?

· She is putative spouse as to QMP acquired before she learned marriage was invalid, not as to property acquired after.
· What if H and W both erroneously believe they are married?  Can they both be putative spouses?  YES.
· Might someone eligible for putative spouse status decide not to claim it?  Why?

· Consider case where one party – let’s say husband – is a high wage earner and has a valuable pension plan.  He discovers to his shock that his ‘wife’ knowingly went through a ceremony of marriage with him even though she never divorced her first husband.  Moreover, the ‘wife’ has not earned wages during the marriage, or her earnings have been very minor compared to his.  If husband files for a declaration of nullity, and chooses NOT to seek putative spouse status, he can keep all his wages and employment benefits earned during the (invalid) marriage – because they are his SP.  But if he seeks and gets putative spouse status, he is only entitled to what he would have received had the marriage been valid – that is, one-half of what would have been CP [quasi-marital property.]   His deceptive wife, although not putative, would get the other half of the QMP.
· Remember with putative spouse cases:

· (1) Dissolution only involves claim on Quasi-marital property (and possibly spousal support)

· (2) Death can involve both QMP and deceased’s SP (if died intestate)

· (3) Consider whether person with possible putative spouse claim may be better off NOT seeking putative spouse status.
XVI.
Living Together Agreements in California 

· Marvin v. Marvin (1976) established the following principles:
· Unmarried people can make valid contract as to mutual duty of support and holding of property.  
· Such contracts are not void because “meretricious” so long as sex is not the consideration.
· Court will recognize and enforce:  (1) Written contract; (2) Express contract, (3) Implied contract or agreement of partnership or joint venture.
· Remedies available include:  constructive trust, resulting trust. 
· Proving implied agreement: “While the facts that a couple live together, hold themselves out as married, and act as companions and confidants toward each other do not, by themselves, show an implied agreement to share property, those facts, when taken together and in conjunctions with other facts bearing more directly on the alleged arrangement…can show an implied agreement.” Maglica v. Maglica 
· [Other possible relevant facts: take the same last name, have children together]
· If no contract can be proved: Can recover in quantum meruit for value of services performed. (Marvin)

· But note Maglica v. Maglica (the measure of recovery is the reasonable value of services rendered provided they were of direct benefit to the defendant, not the amount of benefit to defendant). 
· ISSUE: If a court finds there is an agreement to share all property, is this the same as a finding that the property is Community Property? ( NO
· Marvin rejects argument that such living together agreements (assuming can be proved) fall under the Family Code.
· ISSUE:  If a court finds a living together agreement exists, does this = a finding of Common Law Marriage (“CLM”)? ( NO.  Valid common law marriage cannot be made in California.  No CA CLMs.

· ISSUE:  If a court finds a living together agreement exists, does this = a finding of putative spouse? ( NO

· A living together agreement is made when two adults know they are not married.

· ISSUE:  Can a same-sex couple make an enforceable Marvin agreement ( Yes.

Domestic Partnerships in California:
CFC § 297 [effective January 1, 2005]:  Can file for DP registration with the Secretary of State if:
(1) both persons have a common residence

(2) neither is married to someone else or in a DP with someone else that has not been terminated

(3) two persons not related by blood in a way that would prevent them from being married to one another in this state

(4) both persons are at least 18 years old and

(5) either (a) both member of the same sex or (b) one person is age 62 or older and eligible for social security benefits.
CFC § 297.5:  “Registered DPs shall have the same rights, protections and benefits and shall be subject to the same responsibilities, obligations and duties under law…as are granted to and imposed upon spouses.”  

· As specified elsewhere in the stature, this includes: “with respect to community property, mutual duty of support, mutual responsibility for debts to third parties, the right…to seek financial support from the other following the dissolution of the partnership”
· Purpose was to treat domestic partners as much as possible the same as married persons for purposes of California Law

CFC § 297.5(c): To the extent that  provisions of California law adopt, refer to, or rely upon, provisions of federal law in a way that would cause DP to be treated differently than spouses, registered DPs shall be treated by California law as if federal law recognized a DP in the same manner as California law.

BUT CFC § 297.5(g): “In filing California state tax returns, DPs shall use the same status as is used on their federal income tax forms…Earned income may not be treated as community property for state tax purposes.”
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