I. Comparative Property Systems:  Equitable Distribution (CL) v. Community Property (CA)

A. During marriage:

1. Common Law/Equitable Distribution:  

a. Ownership follows title as if each spouse is unmarried

b. Titleholder has full management and control of property

2. Community Property:  

a. Each spouse has a present, existing, equal ½ interest in the community property

1) Idea is that the community owns any property produced by the labor of either spouse

b. As of 1975, both spouses have management and control of the community property

1) There are some exceptions regarding a business operated by one spouse (manager has a fiduciary duty to the other spouse)

2) Before 1975, H had managerial control over community assets and W had control over any separate assets she might have had.

B. At divorce:  what is included? how is it divided?

1. Common Law:

a. Old rule:  go by title

b. After 1975, CL states changed to an equitable distribution system (50/50 in most states).  The court first looks at title, but it reserves the right to divide all property acquired during the marriage along equitable grounds however or whenever it was acquired.

1) Gift, inheritance, or product of labor irrelevant

2) Discretion of judge based on factors similar to spousal support—need and fault

2. Community Property:

a. Court only has jurisdiction over all community property (property acquired during the marriage that was the product of either spouse’s labor).  50/50 division is mandatory in CA.  There are very few exceptions.

1) Court does not have jurisdiction over separate property (all property owned before marriage or acquired during marriage by gift, bequest, or devise/inheritance).

C. At death:  what happens to the estate?

1. Common Law:

a. If you die intestate, your surviving spouse gets the statutory 1/3 share of everything—depending on whether there are surviving issue or parents.

b. If you die testate and you have willed away your estate to someone other than the surviving spouse, your surviving spouse can elect to take a 1/3 forced share of all the property.

2. Community Property:

a. If you die intestate, the surviving spouse gets all the community property and 1/3 of the deceased spouse’s separate property, depending on whether there are surviving issue or parents.

b. If you die testate, you can will away your ½ of the CP and all of your SP, so the surviving spouse is only entitled to his or her ½ of the CP.

II. Classification and Tracing

A. California Family Code

1. §760 – Community property
a. Except as otherwise provided by statute, all property, real or personal, wherever situated, acquired by a married person during the marriage while domiciled in this state is community property.

2. §770 – Separate property of married person
a. Separate property of a married person includes all of the following:

1) All property owned by the person before marriage

2) All property acquired by the person after marriage by gift, bequest, devise, or descent

3) The rents, issues, and profits of the property described in this section.

b. A married person may, without the consent of the person’s spouse, convey the person’s separate property.

3. §771 – Earnings and accumulations while living separate and apart
a. The earnings and accumulations of a spouse and the minor children living with, or in the custody of, the spouse, while living separate and apart from the other spouse, are the separate property of the spouse.

B. Cases and Hypos

1. Hypo:  You own property before you get married—that is SP.  Is the income derived from the property SP or CP?  The answer lies in the distinction between onerous title (acquired by the labor of H or W) and lucrative title (acquired by gift, inheritance)

a. Onerous title property is always community property
b. Lucrative title property may be separate or community property depending on whether it was intended to be for the benefit of one or both spouses

2.  Effect of Tracing

a. Even if the item at issue was acquired with cash or other property during marriage, it will be separate property if the consideration given can be traced back to a bequest, inheritance, or other source of separate property (Estate of Clark)

3. DEFINING CP AND SP:  ONEROUS OR LUCRATIVE ACQUISITION?

4. Estate of Clark (Cal.App. 1928):  Major Clark discovered oil on his land and gave the rights to his 3 children—Dillard, Alice and Edwin.  Edwin died.  He left a writing, purported to be a will, which left his estate to other people.  If he had died intestate, his estate would go to the Major.  Major Clark and the proponents of the will later settled.  Before his death, the Major received $150K from settlement and this money constituted part of his estate at death.  The Major died 2 ½ years after his second marriage.  The major’s will left a large part of his estate as separate property to his two children Dillard, Jr. and Alice.  Widow, who wanted part of the $150K, alleged the estate belonged to the community and that she was entitled to ½.  

a. H “bought” the oil rights during marriage through the settlement agreement, the consideration was his abandonment of any rights he may have had as his son’s heir (i.e., H inherited the right to contest the will)

1) Hence, the oil rights were H’s separate property 

b. The court here says that the right that is being sued on is an SP right.  Therefore, the property acquired by settlement was also SP.  

c. Rule:  Property acquired by compromise is SP if the right compromised is SP.

d. Even if Edwin had died after the Major and Eliza were married, it still would have been the Major’s SP. 

5. Andrews v. Andrews (Wash 1921):  Son’s wife took care of his mother for many months when she was ill with cancer.  The mother and father later moved in with their son and his wife.  The mother lived there until she died but the father lived there for several more years.  The mother felt indebted to her son and wanted them to be compensated.  Her will left all her property to her husband but the will expressed the desire that at the death of her husband, the property should go to their son.  The son alleges that at the time the will was made, the father and son orally agreed that the father could live with them as long as he wished in exchange for the father’s promise to leave his son his property at death.  The son’s family later moved to Alaska.  The father stayed at the son’s home in WA.  The father eventually remarried.  He wrote a will leaving most of his estate to his son but it was invalid.  He made a codicil to the will giving his wife use of the homestead for 5 years, but it was illegal too.  Son sues based upon the oral contract he had with his father.  

a. The issue addressed by the court was whether the property which the son sought to recover would have been, had he succeeded in recovering it, community property or his separate property

1) If it would have been community property, then his wife was a party in interest and could not testify

b. Separate property is property owned by the husband before marriage and that acquired by him afterwards by gift, bequest, devise or descent, with the rents, issues and profits from them

1) The court asks whether the property sought to be obtained by the suit was acquired by “gift, bequest, devise, or descent” and therefore SP allowing the wife to testify?

2) Court says NO since it would have been acquired instead by contract the consideration being the son supporting the father during the remainder of his life

c. Court says that the son’s wife was not allowed to testify about the contract because she had an interest in the event.  The money the son would have received would have been CP, not SP.  

d. Court says that without the wife’s testimony, there was not sufficient evidence upon which to base any contract.  Therefore, they could not be compensated.

6. Downer v. Bramet (Cal.App. 1984):  H and W married in 1953 and separated in 1971.  H worked for Chilcott Enterprise and was his boss’ right hand man.  H told W that his boss planned to give him part of a ranch in lieu of retirement benefits.  Before the divorce was final, the Chilcotts deeded the ranch to H. H didn’t tell W about it.  The marriage settlement provided that if any community assets were later discovered, the parties reserved the right to go to court and have those assets divided up.  Husband becomes disabled in 1976 and sells his interest in the ranch.  His ex-wife hears about this.

a. W contends that the transfer of the ranch was in lieu of pension benefits and is therefore CP.  If H got the ranch in lieu of retirement, at least part of that ranch was in lieu of retirement benefits earned while he was married to W ( part of the ranch proceeds were CP.  

b. H says that it is was a gift, not CP.  Chilcott testified that he gave H a gift because he liked him.  

c. Court says it is a gift citing Civil Code §1146 which defines a gift as “a transfer of personal property, made voluntarily, and without consideration”(This is what was conveyed in this case

d. Court says the transfer to H was in the form of a gift, but the conclusion that the transfer was legally a gift does not resolve the ultimate character of the ranch for the proceeds of the sale (CP or SP).  

e. Court says there is substantial evidence that the gift was made by Mr. Chilcott in recognition of H’s services (onerous title).  To the extent that it was earned during the marriage, that portion of the 1/3 interest is CP.

f. TC erred in granting non-suit – will allow W to proceed to prove her case.

g. Even if H had gotten the ranch 10 years after the divorce, W would still be able to argue that part of it was CP b/c part of it was earned during the marriage.  Becomes an issue when dealing with pensions.  

C. TRACING-THE GENERAL PRINCIPLE

1. Tracing Assets Back to Its Source

a. Proof that an asset was acquired during marriage only raises a presumption that the asset is community property

b. The separate property proponent may overcome this community property presumption that arises from acquisition during marriage by

1) Showing that the property was acquired by gift or is the fruit of SP 

2) Tracing the acquisition back to a SP source

D. LIFE INSURANCE PROCEEDS

1. Estate of Logan (Cal.App. 1987):  Jeanne and William Logan were married and then later separated.  William worked for American Airlines, which deducted premiums for a company sponsored group term life insurance plan from his salary.  Jeanne brought an action seeking a portion of the proceeds from William’s term life insurance.

a. Term insurance is life insurance written for a fixed or specified term 

b. The correct rule is that term life insurance covering a spouse who remains insurable is community property only for the period beyond the date of separation for which community funds were used to pay the premium

1) If the insured dies during that period the proceeds of the policy are fully community

2) Otherwise, the insured remaining insurable, a term policy does not constitute a divisible community asset since the policy is of no value and the community has fully received what it bargained for

3) If the insured becomes uninsurable during the term paid with community funds, then the right to future insurance coverage which cannot be otherwise be purchased is a community asset to be divided upon dissolution

c. Jeanne has no community interest in William’s term life insurance policy since he was insurable when he commenced paying the premium with his post-separation property earnings

III. TRANSMUTATION

A. Transmutation deals with how the CHARACTER of property can be changed or transmuted by agreement of the spouses.

1. Transmutations take place instantaneously

2. If talking about CP ( SP, both have to consent to the transmutation.  If talking about SP to CP, person with the SP can do it unilaterally

3. Examples of transmutations:

a. W’s SP ( CP

b. H’s SP ( CP

c. CP ( H’s SP

d. CP ( W’s SP

e. H’s SP to W’s SP

f. W’s SP to H’s SP

B. 2 ways to bring about a transmutation:

1. Pre-marital or ante-nuptial agreements:  

a. A couple can agree to opt out of the CP system by agreeing to preserve as SP their earnings during marriage and not to make any CP claims against the other’s estate at the time of death.  (CA Family Code §1500)

2. Agreements made during marriage:

a. Transmutation occurs because the property originally has one character (i.e. CP) and is transmuted by agreement and takes on another character (i.e. SP or wife or husband).

C. Must these agreements be written?  Can they be oral?  Depends on when the agreement was made—before or after 1/1/85?

1. Prior to 1985, there were no formal requirements for property agreements made during, as opposed to before, marriage.  

a. CA Civil Code §5103 (Family Code §721) simply stated:  “either husband or wife may enter into any transaction with the other, or with any other person, respecting property, which either might if unmarried.”

b. The agreement of transmutation may be of the most informal character ( no written instrument required to change SP to CP
c. Prior to 1985 writing was required to transmute SP to JT or CP to JT
1) Why the difference?  Because a change to JT title impairs the ability to sever and to will away interest in the property.

(a) JT = equal ½ share (this ½ share is a separate property interest).  During life, H and W can sever their ½ without the other spouse’s consent but cannot will it away.  On death of one spouse, surviving spouse gets it all.

(b) CP = equal ½ share:

i. During life/marriage:

(a) Pre-1975, H could control

(a) Post-1975, each spouse can control the whole thing, but need spouse’s consent to sever/sell ½ share.

ii. At death, if no will, survivor gets all.  But, if there is a will, H and W can each will away their ½ CP.

(c) Separate property:  spouse can sell and will away

d. SUMMARY OF PRE-1985 TRANSMUTATION

1) WRITING NOT REQUIRED TO CHANGE SP TO CP

2) WRITING REQUIRED TO CHANGE SP TO JT OR CP TO JT

2. Post January 1, 1985 rules – Family Code Sections ( transmutation occurs only by a written express declaration
a. §850 – Transmutation of property by agreement or transfer

1) Subject to §851 to §853, inclusive, married persons may by agreement or transfer, w/ or w/out consideration, do any of the following:

(a) Transmute CP to SP of either spouse

(b) Transmute SP of either spouse to CP

(c) Transmute SP of one spouse to SP of the other spouse

b. §851 – Fraudulent transfers laws apply

1) A transmutation is subject to the laws governing fraudulent transfers.

(a) Ex-A wife was notified that the state would seek to reach her future community property earnings to satisfy her husband’s tax debt.  She and her husband entered into an agreement transmuting the wife’s future earnings into her separate property.  The transmutation was a fraudulent transfer and therefore did not prevent the state from reaching the wife’s future earnings.

c. §852 – Forms of transmutation

1) A transmutation of real or personal property Is not valid unless made in writing by an express declaration that is made, joined in, consented to, or accepted by the spouse whose interest in the property is adversely affected
2) A transmutation of real property is not effective as to third parties w/out notice thereof unless recorded
3) This section does not apply to a gift between the spouses of clothing, wearing apparel, jewelry, or other tangible articles of a personal nature that is used solely or principally by the spouse to whom the gift is made and that is not substantial in value taking into account the circumstances of the marriage.

4) Nothing in this section affects the law governing characterization of property in which SP and CP are commingled or otherwise combined.

5) This section does not apply to or affect a transmutation made before January 1, 1985, and the law that would otherwise be applicable to that transmutation shall continue to apply.

d. §853 – Effect of will

1) A statement in a will of the character of property is not admissible as evidence of a transmutation of the property in a proceeding commenced before the death of the person who made the will (i.e. divorce proceeding)

(a) In other words, a person seeking a divorce is not bound by the characterization of property in his will since wills become effective at death and can be changed up to that time 

D. Hypo:  Husband writes check, deposits it into CP account, and later uses funds from CP to buy W diamond earrings.  H says that they were hers.  Later, during divorce, H says it was purchased with CP funds.  H says that since it was 1985, the transmutation had to be in writing.  §852(c) says you have to take the circumstances of the marriage into account.  If the couple was poor, the earrings were probably CP.  If the couple was well off, it probably was not substantial in value.

E. Hypo:  H gives W diamond earrings in 1986 and say they are hers.  He is a multimillionaire.  Don’t need a written agreement to transmute.  H buys a cottage in 1986 with his separate inheritance.  H says that they both own the cottage.  Cottage was not transmuted.

F. Hypo:  Husband writes a will that says the house is CP and he leaves his ½ of the house to his wife.  6 months later both are alive and they file for divorce.  W tries to use the will as evidence of H’s intent to transmute.  §853 says she cannot use the will as evidence of a transmutation. 

G. TRANSMUTATION DURING MARRIAGE 

H. Estate of Raphael (Cal.App. 1949):  At the time of marriage, all of the estate owned or possessed by H was his own SP.  H transmuted all of his property (prior to 1985), both real and personal, from its pervious SP character to CP by an oral agreement which was fully executed and corroborated by documentary evidence including income tax returns.  After H dies, his W and brother fight over his estate.   

1. Court says that all that is required to show an executed oral agreement of transmutation is proof of the parties’ acts and conduct in dealing with their property

2. H and W’s subsequent conduct here makes it likely that there was a transmutation

3. Court says that the object of the oral agreement of transmutation was fully performed when the agreement was made for it immediately transmuted and converted the SP of each spouse into CP, and nothing further remained to be done.  

4. The income tax returns for 1941-1944 constitute evidence of the fact that the parties regarded their property as CP—W treated her SP as CP as well.  

5. Court says that the agreement of transmutation may be of the most informal character.  

I. Estate of Nelson (Cal.App. 1963):  H referred to his property as belonging to both he and his wife and expressed a desire to provide for his wife.  They filed a joint tax return at a time when the state did not permit such joint returns unless the income reported was CP.  In addition, Mrs. Nelson managed the property.  The separate property of one spouse can be converted into community property by a mere oral agreement and this transmutation may be proved by the acts of the parties and their conduct in dealing with the property.  No express or formal agreement is required.  

J. Marriage of Jafeman (Cal.App. 1972):  Couple getting a divorce and fighting over the character of a house – 133 Hickory Lane.  Husband owned 133 as SP before they were married.  Next door, 132, was the wife’s SP.  When they got married, she moved to 133.  H and W were married for 12 years. They referred to 133 as “our house” and referred to 132 as “her house.”    H said the house was SP and that they never transmuted it.  Wife said that she lived there for 12 years and used community funds to make the house payments and maintain/improve the property.  

1. Court says that the use of community funds to improve H’s SP does not effect a change in the character of the SP.  In addition, possession and management by one spouse of the SP of another does not in and of itself demonstrate that the spouse to whom the property belonged intended to relinquish it to the community.  

2. You need substantial evidence of an implied agreement between the parties to alter the character of the SP.  Mere use of property in the marital relationship does not alter its character.  
3. Possession and management by one spouse of the SP of another does not by itself demonstrate that the spouse to whom the property belonged intended to relinquish it to the community 

a. An intent to transmute SP to CP may be established by the acts of the parties and their dealings with the property 

4. The mere fact that W believed it was transmuted is irrelevant.  Her belief has no probative value a to the intent of the husband and is not effective to show an implied agreement between the parties to alter the character of H’s property.  

5. Court said there was no intent to transmute here.  There mere fact that H referred to the residence as “our home” does not constitute substantial evidence of an intent to relinquish his separate interest in the property.  Court says that the record does not contain any other evidence tending to show an implied agreement to alter the character of H’s interest.  

6. Court of appeals says that the TC’s decision (that the property was CP) was not supported by the evidence.  At this point in CA case law, it was possible to determine a proportionate CP share.  Court remands to the case to determine how much CP money was used to improve the house.  Character remains SP but part of the value of the house is attributable to CP funds.  

7. Why else did Nelson come out differently?  In both cases you have one spouse working hard and putting community funds into the property.  But in Nelson, the court found that there was a transmutation the property into CP.  Difference is that Nelson involved death and Jafeman involved divorce.  When only one person around, court more willing to find a transmutation.  Also, in the 60’s, the fact that the wife managed an apartment (instead of hiring someone to manage it), rather than a home, may have evidenced the fact of the transmutation.  Also, court stresses the fact in Nelson that H was fond of W and expressed the desire to provide for her ( suggests an oral agreement

K. Estate of MacDonald (Cal. 1990) Content of the Express Declaration:  A widower claimed that his deceased wife had relinquished her community property interest in his IRA when she signed a required bank form that gave her consent to his designation of a trust as the beneficiary of the IRA.

1. Consent form was signed after 1/1/85 so it had to be in writing which it was

2. §852(a) requires that a valid transmutation be made, not just in writing, but in “writing by an express declaration that is made, joined in, consented to, or accepted by the spouse whose interest in the property is adversely affected”

a. The consent paragraphs in the adoption agreement and Margery’s signatures thereon are made in writing

b. These writings are made, joined in, consented to or accepted by the spouse whose interest in the property is adversely affected

c. The only issue to be decided is whether they constitute an express declaration for the purposes of §852(a)

3. A writing signed by the adversely affected spouse is not an “express declaration” for the purpose of §852(a) unless it “expressly states that a change in the characterization or ownership of the property is being made” 
4. Does the writing involved in this case satisfy §852(a)?

a. W signed a form that said:  “I hereby consent to the above designation.”

b. This is too ambiguous to be the “express” declaration §852 requires 

1) W retained her community property interest in the IRA funds because it was not possible to tell from the face of the document “whether decedent wife was aware that the legal effect of her signature might be to alter the character or ownership of her interest in the pension funds.”    

c. The writing must show that the alleged transmuter knows that she has or may have a property interest affected by the document

d. It would have been OK if the document said “I give my husband ‘any interest I have in the funds deposited in this account.’”

(1) §852(a) does not require the use of the term “transmutation” or any other particular locution 

5. Why does W have to “consent” to H’s IRA going to another beneficiary?  

6. The IRA, to the extent the money in it was earned during the marriage by H, is CP.  H has the right to will away his ½ CP share of the IRA to anyone he wants.  W also has the right to will away her ½ CP share of H’s IRA to anyone she wants.  

a. If the marriage ends by divorce, the court will establish the $ value of W’s ½ CP share of H’s IRA and W is awarded this amount.  H may pay her the $ value and W, in return, signs away her ½ interest in H’s IRA.  Alternatively, H may be ordered to pay W her share once he cashes in the IRA.

b. If the marriage ends b/c of the death of H, H can will away his ½ CP share of the IRA.  If H dies intestate, W gets 100% of the IRA b/c it is CP.  If H has indicated a beneficiary of the IRA other than W, and W shows that the IRA is CP, W gets ½ of the IRA and the beneficiary gets the other ½.  H does not have the “right” to designate a beneficiary other than W for the ½ CP share that is hers.  

7. What if W dies first?  Can she will away ½ of H’s IRA?  

8. Yes, she can.  Before 1987, the terminable interest doctrine prevailed, under which if W died first, her ½ CP interest in H’s IRA or pension plan was terminated and H owned the whole thing.  In 1986, the CA legislature enacted CA Civil Code 4.800 (CA Family Code §2610) which abolished the terminable interest doctrine and established that “each party receives his or her full community property share in any retirement plan, whether public or private, including all survivor and death benefits…” (that is, each party could will away his or her ½ CP interest).  Case law has applied this both upon divorce or death.

a. Exception:  Employment benefits subject to the Federal Employment Retirement Income Security Act (ERISA) are controlled by that law, which pre-empts CAL CP law

L. In Re Summers (Bankruptcy Court Cal. 2002):  Debtor and husband were married at the time they purchased a parcel of real property.  They made a $10,000 down payment, which came from their savings and a personal injury award husband had received, and signed a note for the remainder of the $116,000 purchase price.  The parties took title to the property as joint tenants with their adult daughter.  The trustee in debtor’s case took the position that the interest debtor and husband have in the property is community property, which became property of the debtor’s estate under §541(a)(2).  Husband claims that he holds a joint tenancy interest with debtor and daughter, which interest does not become property of debtor’s estate.

1. Community funds were used to purchase the real property and the property was acquired during marriage so there is a rebuttable presumption that it was community property
a. However, the deed indicated that the parties were joint tenants so the presumption that the property was community property was overcome

2. The requirements for transmutation set out in §852(a) apply only to interspousal transactions or agreements

a. Acquisitions of property are not necessarily transmutations

b. Where spouses acquire property initially, they can specify in the title how that property is intended to be held

1) Once spouses own property, the character of ownership can be effectively transmuted only by following the requirements of §852(a)

3. There was no interspousal transfer in this case

a. There was no change in form of the property; it was the acquisition of entirely new property from a third party

1) This does not constitute a transmutation, and the transaction was therefore not subject to the requirements of §852(a)

IV. General and Title Presumptions

A. One of the ways the court determines the character of property is by applying presumptions.  

1. General Presumption:  If an asset was acquired during marriage, there is presumptively CP.  You can rebut this presumption by tracing it to an SP source. 

a. Exception at Death When Divorce More than 4 Years Earlier
1) The presumption that property acquired during marriage is community property does not apply to property held (in legal or equitable title) by a person at the time of his death if the marriage during which the property was acquired ended by divorce more than 4 years prior to his death [CA Family Code §802]

b. California statutes do not embody any presumptions in favor of community property despite case law to the contrary 

c. The statutes do not address:

1) Who has the burden of proving whether a given asset was acquired during marriage?

(a) Presumably the person claiming that the asset is CP BUT

2) Assuming that one party has demonstrated that the asset was “acquired” during marriage, the burden is on the SP proponent to show that the acquisition was lucrative or traceable to a separate property source

d. “Possession” at death or divorce IS normally conclusive evidence that the asset was “possessed” DURING marriage BUT

e. “Possession” at death or divorce IS NOT, without more, strongly probative of acquisition during marriage 

f. CA courts have generally treated marital property presumptions as presumptions affecting the burden of proof

g. Quantum of proof required to overcome the presumption

1) Supreme court in Freese held that a mere preponderance of evidence suffices to overcome the community property presumption 

h. Standard of Appellate Review

1) The standard is whether the trial court’s finding is supported by SUBSTANTIAL evidence, or whether a party has presented SUFFICIENT evidence to rebut the presumption that property acquired during marriage is CP

(a) Thus CA cases frequently present factual issues that could be decided either way at trial insofar as either result would be sustained upon appeal, each being adequately supported by SUBSTANTIAL OR SUFFICIENT, evidence 

2. How important is title?  Title is sometimes immaterial and sometimes presumptively controlling.  

a. Title is immaterial:  Title in one spouse’s name does not defeat the presumption that property acquired during marriage is CP.  If H takes CP and puts it in his name as SP, title is irrelevant and the property is still CP.  

b. Title is sometimes relevant in showing the intention of the parties.  

B. Title Presumptions and Rebuttal

1. Can the source of funds ever be used to rebut a title presumption?

a. Answer:  It depends on whether the title indicates that the asset is CP (or some form of jointly held property by husband (H) and wife (W) that creates the title presumption of CP), or whether the title indicates H’s or W’s SP

b. First there is a general presumption that if an asset is acquired during marriage, the asset is CP.  If the title presumption is that of CP (e.g. it says CP, or JT or T in C or “John Smith and Jane Doe Smith as husband and wife”), it can NOT be rebutted by tracing to separate property 

c. If the title says “H’s SP” or “W’s SP”, H or W can try to use the “SP title” to rebut the general presumption that the asset acquired during the marriage is CP

1) But if the asset was acquired with CP funds, the “SP title” is NOT sufficient to rebut the general presumption that it is CP

2) Technically, if the asset is acquired during marriage with CP funds, and one spouse says that the asset is nevertheless his or her SP, that spouse is claiming that a transmutation occurred (that is, that the asset was CP when acquired but then transmuted and the “SP title” demonstrates the transmutation) and the burden is on that spouse to show a valid transmutation 

3) If the other spouse concurs that there was a transmutation, then the “SP title” rebuts the general presumption that the asset is CP

4) But if the other spouse denies that there was a transmutation, the spouse claiming the asset can only prove it by an “express written declaration” that the transmutation took place (or, that before 1/1/85, an express oral agreement was made)

5) The “SP title” in and of itself is not enough to satisfy the “express declaration” requirement 

C. Forms of Title That Raise Presumptions of Gift or Agreement To Transmute

1. Married Women’s Property Act:  theory underlying the Act is that, until 1975, only the husband could determine the title of any asset purchased w/ CP funds.  If the title appeared in a married woman’s name, it was assumed that the husband was responsible for the state of title and that he must have intended to make a gift to his wife of his community interest in the property, thus making it her SP.

a. Therefore, if a house was bought w/ CP funds before 1/1/75 and the title read “Jane Doe Smith, as her SP” or “Jane Doe Smith and Fred Doe (her brother) as tenants in common” or “Jane Doe and Sally Doe (her mother) as joint tenants,” this could only have been done w/ the knowledge and consent of Jane’s husband.  

b. Thus the presumption (see below) was that W took any asset by written instrument on which her name appeared alone or with another person as her SP.  

c. What if the married Jane Doe’s name was included on an asset she held jointly with her husband?  If title only says “as community property” or “as husband and wife” this meant that the asset was CP.  If the title said only “Jane Doe Smith and John Smith as joint tenants,” it was ambiguous.  Husband John may have intended Jane to hold her share of the asset as her SP but the remaining share would be CP by definition b/c acquired during marriage w/ CP funds.  

1) Thus, W held ½ as her SP and the other half was CP, of which W and H each held a 50% share.  So W owned ½ of the asset as CP and ¼ as her share of the CP.  H held ¼ as his share of the CP.  

2) Before 1975 for purposes of divorce, the courts might find that a title reading “Jane Doe Smith and John Smith as joint tenants” or “as tenants in common” reflected W’s owning a ½ SP share and the remaining share was CP (of which W had a vested ½ share).  For purposes of death only, the “joint tenancy” would be treated as a true joint tenancy and go 100% to the surviving title holder.  

d. Until 1/1/84, any kind of title presumption (including the Married Women’s Presumption) could be rebutted by proving an agreement, written or oral, express or implied.

2. Married Women’s Presumption (CA Family Code §803):

a. When a married woman acquired property by a written instrument prior to January 1, 1975, the presumption is that:

1) If it is in her name, the property is her SP

2) If it is in her name and that of any other person, the presumption is that she takes her part as a tenant in common (SP).

3) If it is acquired by H and W by an instrument in which they are described “as H and W” or the title said “community property”, the presumption is that the property is CP, unless a different intention is expressed in the instrument.  

3. Update on Rules:  

a. After Dunn v. Mullan, the statute was amended to provide for the presumption of CP if H and W’s names are both on the title “as husband and wife.”

1) Thus, the only pre-1975 husband-wife co-ownership interest apparently still subject to Dunn v. Mullan treatment is the tenancy in common
4. Moral for now:  

a. MAGIC WORDS

1) To explicitly create community property title, the governing instrument may either specify that the property is held as community property or that the co-owners are “husband and wife”

b. Presumptions arising from the form of title are stronger than the general presumptions (arising solely from acquisition during marriage), and may NOT be rebutted solely by tracing funds of a different character (SP)

c. Title is given presumptive effect only when the form of title itself is understood to evidence a gift or agreement of the parties to hold as indicated in the title  

1) Hence rebuttal evidence must counter whatever inference arises from the particular form of title 

d. However, the general presumption may be rebutted by evidence of tracing to SP
D. THE PRESUMPTION THAT PROPERTY ACQUIRED OR POSSESSED DURING MARRIAGE IS COMMUNITY PROPERTY

E. Lynam v. Vorwerk (Cal.App. 1910): H and W had money in a joint account. There was no evidence, other than a writing signed by H and W, as to the source from which the money came, or as to its being the common, joint or separate property of either H or W.  Husband dies first.  W, the executrix, then closes the account and takes all the money.  She did not account for the money as any part of the assets of H’s estate.  When she died, the executor of H’s estate brought suit against the executor of W’s last will and testament. 

1. The court addresses the issue of whether the fact that the husband and wife are in possession of money after their marriage raise a presumption that it was acquired after such marriage and is therefore CP

a. The court says that where there is no proof as to the time of acquisition of an asset, proof that either spouse possessed the asset during marriage will give rise to the general pro-community presumption 

2. Court says that the writing with bank did not create a true joint tenancy.  Just created an agreement whereby either of them could clean out the account at any time.  

3. The court presumes the money was CP for 2 reasons:

a. First, if the money was acquired during the marriage, the presumption was that it was CP.  

b. W’s executrix could argue that she didn’t know when the money was acquired.  But the court says that the money was in the possession of the husband and wife long after their marriage and was jointly deposited in the bank by them ( raises the presumption that it was acquired after the marriage.  Such possession raises only a presumption, which may be overcome by evidence as to the facts; but in the absence of such evidence the presumption is sufficient.  

4. Court says that it has been held that the possession of money by either or both H and W after marriage, in the absence of other evidence, raises a presumption that it is CP
F. Fidelity & Casualty Co. v. Mahoney  (Cal.App. 1945):  H purchased airplane-travel accident insurance policy from an insurance company and mailed it to his 16-year-old son from a former marriage.  Soon after the policy was purchased, H was killed in an airplane crash.  H and W had been married about 2 months before the accident.  W made a demand on the insurance company for ½ of the proceeds of the policy on the ground that the policy was purchased w/ CP.  Son argues the policy was purchased w/ SP.  

1. Since H was married at the time he purchased the policy, it was presumptively CP.  For the same reason, however, the TC says that W had the burden of showing that it was paid w/ CP.  When the marriage has existed for a short period of time, the presumption of CP has less weight than if it was a long, established marriage.  

a. Rule:  In general the presumption that possession during marriage gives rise to a presumption of acquisition during marriage applies in long marriages but the requirement that the community property proponent to demonstrate acquisition during marriage is likely to be applied in short marriages 

2. Court says that W should have provided evidence about H’s bank account.  The court places the burden on W because it took place in the 1940’s.  If this case took place today, there would be the presumption that anything purchased during the marriage was CP.  Burden would have been on the beneficiary to prove otherwise.  

3. If the policy was purchased w/ CP, H would have had to get W’s written consent to name his son as the beneficiary.  

4. Term life insurance takes the character of the last payment paid.  If the insurance is whole life insurance, the proceeds are divided up proportionally if part was paid with CP and part was paid with SP.  

G. FORMS OF TITLE THAT RAISE PRESUMPTIONS OF GIFT OR AGREEMENT TO TRANSMUTE

H. Holmes v. Holmes (Cal.App. 1915):  Husband and wife acquire property using CP.  Wife wants to quiet title to real estate. Because of the Married Woman’s Presumption, W is entitled to have it as her SP.  Presumption is rebuttable but the burden is on the person trying to overcome the presumption.  

1. Court says that the record is silent as to any evidence tending in any degree to overcome such presumption, other than the fact that the purchase price was paid from CP.  The fact that the property was purchased w/ CP, by itself, is not sufficient to rebut the presumption that the property was the SP of W.  

2. Community funds may be the subject of a gift from H to W.

3. In the absence of evidence to the contrary, court will assume that H knew the effect of such a transaction and intended, in the absence of any evidence to the contrary, to give it to the wife.  

I. Louknitsky v. Louknitsky (Cal.App. 1954):  H and W fighting over a house in W’s name.  W argues that the Married Woman’s Presumption applies.  Underlying rationale of the presumption is that the husband manages the CP.  However, here, W purchased the house while H was out of the country.  Therefore W was in the same position that the husband was in Holmes—she is in the managerial position.  Reason for presumption is to protect the person who doesn’t have control over the CP.  Don’t want person in charge to give himself/herself a SP gift from CP.

1. The factor that might cast doubt upon the community character of the property in CA, inheres in the fact that the deed of conveyance ran to ex-wife only, not to ex-wife and ex-husband as grantees

a. Normally, in such a case, there arises a disputable presumption that land thus conveyed is the separate property of the wife, in this case the ex-wife §803

b. However, the purchase was made and the deed executed and delivered before the ex-husband’s arrival in California

c. The ex-husband’s claim of a lack of knowledge at the time of the purchase that Olga was the sole grantee and the absence of any agreement that the money, already held to be community property, should be converted into separate property by the wife’s investing it in her name, tend to rebut the presumption 

1) There is thus ample support for a finding that the property is CP

2. What if when H arrived in CA and saw that the house was in W’s name, he said it was okay and that it could be her SP?  Would that have transmuted the CP asset into her SP?  Takes place before 1985 so oral agreement would have been sufficient. 

3. What if H looks at the title in 1990 and says that it is okay.  Does that affect the transmutation?  No. It would have to be an expressed declaration in writing.  

J. Dunn v. Mullan (Cal. 1931):  H and W were married in 1913.  H died on 6/9/24 and W died a day later.  H’s administrator seeks to quiet title to 68 acres of land.  The property in controversy at the time of their death stood in the name of both of them as husband and wife.  W’s administrator argued that ½ of the property involved was W’s SP and the remaining ½ interest was the CP of the W and H.  Court has to decide whether W owned ½ of the property or ¾ of the property.  If she owned ¾ of it, ½ of it was her SP and ¼ was her CP.  If she only owned ½ of it as CP, she couldn’t leave it all to her SP beneficiary.

1. Court says that she owned an undivided ½ interest in the property as her SP (due to the Married Women’s Presumption) and that the remaining undivided ½ interest in the property was held by the husband as CP.  Therefore W also gets ½ of H’s ½ interest.  

2. Even though the title said H and W, court still applied the Married Woman’s Presumption

3. Now, the statute has been amended.  Today, if the title says H & W, it will presumptively be CP.  

4. If you got title before 1/1/75 as H and W specifically, it will presumptively be CP.  However, if it doesn’t say H & W (just says their names), it will be treated as a tenancy in common— ½ will be wife’s SP, ¼ is wife’s share of CP, ¼ is husband’s share of CP

V. Title Presumptions – Joint Tenancy

A. The presumption that property acquired during marriage is CP may be overcome by title evidence that the H and W hold the property as JT

1. While both spouses are alive during marriage, each person has a ½ SP interest and no right to will away that interest at death.  If one spouse dies, the surviving spouse gets the entire property.  However, during marriage, one spouse can sever the JT and create a tenancy in common (in a TIC there is no right of survivorship and a deceased co-tenant’s interest passes by his will or, if he leaves none, to his intestate heirs).  

a. If 2 persons are hold unequal interests, there can be no JT (CA Civ. Code §683)

2. Divorce courts only have jurisdiction over CP, not SP.  If a couple who holds property in JT then divorces, the couple could sell the house and each would get ½.  

a. In 1970, CA adopted a no-fault divorce rule.  Before that, with fault divorce, the innocent party could ask for more than ½ of the CP.  

3. Problem exists when title is in JT but one party says that they meant it to be CP and the other spouse says that it was meant to be a true JT.  Problem also arise when the couple buys the house and takes title as JT but one spouse uses some of his or her SP.

B. Schindler v. Schindler (Cal.App. 1954):  TC grants divorce to W for extreme cruelty. W alleged that property held by the couple in JT was really CP so the court has the jurisdiction to divide it up.  The wife argues that the property was intended between the parties to be CP at all times.  

1. Wife says that she is entitled to more than ½.  Trial court agrees w/ her ( wife gets whole property

2. Husband appeals – says TC erred and that the property was a true JT

3. Can’t have a JT and CP at the same time.  

4. There is a presumption that property acquired during the marriage is CP.  Husband rebuts this by showing a title presumption (that the property was taken in JT), which rebuts the general presumption.  Then burden is on the person who seeks to rebut the title presumption ( must show that they have an agreement that even though they put JT on it, it is really something else (i.e. CP, H’s SP, W’s SP, 1/3 CP and 2/3 W’s SP, etc).  Agreement could be written or oral, express or implied.  

5. Start with general presumption (CP) ( then title presumption (JT) ( then rebut title presumption by showing an agreement (other than JT) ( parol evidence is admissible 

6. Can show implied agreement by tracing to funds

7. In 1950, H had control over title and money.  If H had exceeded his authority by taking CP and buying an asset in his name or in JT w/out his W’s knowledge and consent, it would be a bad thing.  Here, however, W signed papers and consented to the JT.  No evidence of fraud or misrepresentation.

8. W testified at trial that she did not understand the meaning of JT, that no one explained its nature or effect to her, and that she though the property belonged to both of them as CP.  Court says that her personal thoughts didn’t make a difference.  

a. In this case wife having consented in writing to JT cannot defeat her act by testimony of a hidden intention not disclosed to the other party at the time of the execution of the document(Property not CP

C. Bowman v. Bowman  (Cal.App. 1957):  Wife files for divorce (extreme cruelty and asked for division of the CP, which allegedly included the family home.  H alleged that the house was held in joint tenancy (SP).  

1. Trial court awards the house to the wife as CP and H appeals

2. The appellate court affirms.  The deed to the house was taken in JT, which raised a presumption that it truly was a JT.  W then had the burden of showing that there was an implied agreement to hold the house as CP in spite of the form of the deed.

3. Could she show an agreement solely by tracing to CP funds?  No, that is not enough.  Wife doesn’t have a written agreement.

4. Home was purchased using loan from W’s parents.  Loan was repaid by community.  Wife didn’t remember discussing the purchase w/ her husband and realtor.  She says that she didn’t know how the deed was made out.  She thought it was CP because she thought that everything was CP when people got married.  Realtor told her that it was good to take in JT to avoid probate.

5. Court of appeals says this consistent with having the property as CP.  Court looks to the real nature of a transaction rather than the form in which it is cast.  

6. In Schindler, H said he never thought it was CP.  Here, H wasn’t as clear (i.e. referred to the house as “ours”, listed the house as “CP” on his questionnaire although he added “JT”)

7. Court says that while the TC could have found to the contrary, there was substantial evidence to overcome the presumption and to show that both parties considered the property as CP and never intended it to have any of the attributes of JT except to avoid probate 

D. Summary of Law After Schindler and Bowman (Applies up to January 1, 1965)

1. JT and CP are incompatible and cannot co-exist in the same property at the same time.

2. Property described in an instrument in writing as owned by “husband and wife, joint tenants” is presumed to be JT (SP), NOT CP.  

3. The JT presumption is rebuttable if the intentions, understanding, or agreement of both parties is that the JT property is actually CP.  

a. Agreement can be express or implied
b. Parol evidence is admissible

4. An intention (secret or unexpressed) of one spouse is not sufficient to rebut the presumption of JT (SP).  

5. The source of funds is not sufficient to rebut the presumption of JT (SP).  

E. Important Events Before Lucas

1. 1965:  Legislature responded to the Schindler and Bowman rule by passing Cal. Civ. Code §5110 [this is NOT current law in the CA Family Code].

a. When a single-family residence owned by H and W is taken by them as JT, there is a presumption of CP for the purpose of division of property on divorce only.  

1) The presumption does not apply at death.  

2. 1970:  No-fault divorce established ( mandatory equal 50/50 division of CP at divorce.

F. Questions Before Lucas

1. How to rebut the CP presumption established by §5110?

2. What are the rights of a spouse who contributed SP funds to the purchase/improvement of the single-family residence?

a. Pre-Lucas disagreement among courts of appeal ( three options:

1) Find proportionate SP/CP interests based on respective contributions, OR

2) Find a “gift” of SP so everything is CP unless there is an agreement to the contrary, OR

3) Find CP but require reimbursement of any SP contribution.

G. SEPARATE PROPERTY CONTRIBUTIONS TO THE PURCHASE PRICE OF JOINTLY TITLED PROPERTY

H. Marriage of Lucas (Cal. 1980):  Couple fighting over a residence and a vehicle which were purchased with a combination of SP and CP funds. W used some of her SP as a down payment on the house and for improvements.  The rest of the house was paid for w/ CP funds.  Title to the house was held in JT. 

1. This case occurred in 1980, so trial court said it was presumptively CP – decided to apportion her down payment.  Wife got 75% of her house as SP and 25% as CP.  The court’s rationale was that there was no evidence that W intended to give the house as a gift and no evidence that H intended to make a gift of his ½.  

2. Motor home:  paid fees w/ CP but balance paid with W’s SP.  W took title in her name and H didn’t say anything.  Court said H made a gift to her of his CP.  

3. CA Civ Code §164:  When a single family residence of a H and W is acquired by them as joint tenants, for the purpose of the division of such property upon divorce or separate maintenance only, the presumption is that such single family residence is the CP of said H and W.  Presumption can be rebutted by evidence of an agreement, written or oral, express or implied. The civil code changed what the presumption was but it didn’t change the law with respect to rebutting the presumption.

4. The Supreme Court said that there is no indication that the legislature intended in any way to change the rules regarding the strength and type of evidence necessary to overcome the presumption arising from the form of title.  

5. Court says that there was no evidence of an agreement so the new presumption stands ( sends it back on remand to see if there was any evidence of an agreement

6. If the house is all CP, what happens to W’s SP contribution?  It’s all CP and it’s gone

7. If there was an agreement, can use a formula to calculate the proportion

8. If the court finds an agreement that W would get an SP share in the house, then they’ll enforce that agreement.  In the absence of an agreement, court will assume that she meant to give a gift to the community.  Court likes the idea of the community and like the idea of people contributing to it.

9. Motor home:  The couple’s CP car traded in to pay for the car but W also paid $8,000 of her SP.  Took title and registration was in W’s name.  Trial court found it was her SP.  On appeal, court said that TC’s determination is supported by evidence so they will let the decision stand.  

10. If they had taken the title in JT, W would have to rebut title presumption by showing an agreement.  (Cannot rebut a title presumption by tracing to SP funds)

11. Lucas says that if you put SP into CP, there is a presumption that you made a gift.  Must show that there was an agreement in order to get reimbursed.

I. Summary of Law After Lucas
1. Characterization of Property

a. A single-family residence held by H and W in JT or as CP is CP unless there is an agreement to the contrary preserving the SP interest.  

1) If the SP interest is preserved, the court will apportion the SP and CP interests

b. Other JT property is presumed to be JT unless there is an agreement to the contrary.

2. Reimbursement

a. If property is CP, an SP contribution will be reimbursed only if there is an agreement to reimburse.  Whether the reimbursement means just the money put in originally or the money plus interest depends on the agreement itself.  

J. Response to Lucas

1. In 1983, the CA legislature passed “Anti-Lucas” legislation (Cal. Civ. Code §4800.1 and §4800.2) effective January 1, 1984 (see p. 189 for the text).  Lucas said you can rebut the title presumption by an agreement, written or oral, express or implied.  This legislation says you have to have an agreement in writing.

a. What is the effect of §4800.1?

1) “Section 4800.1 extended the single family residence principle of section §5110 to all property acquired in JT during marriage:  For the purpose of division of property upon divorce, property acquired by the parties during marriage in JT form is presumed to be CP.  This presumption is a presumption affecting the burden of proof and may be rebutted by either of the following:

(a) A clear statement in the deed or other documentary evidence of title by which the property is acquired that the property is SP and not CP.

(b) Proof that the parties have made a written agreement that the property is SP.”  

2) §4800.1, unlike §5110, which is silent on the issue, specifies the proof required to rebut the presumption that property titled in JT is, for purposes of divorce, CP.  It was a major change to require written agreement as opposed to an express or implied oral agreement being enough.

3) A single-family home acquired during marriage by H and W held in JT is still presumed to be CP.

4) §4800.1 applies to all other JT property acquired during marriage as well.  

5) The presumption that JT is CP can be rebutted now by:

(a) Statement in a deed
(b) Written agreement that the property is SP

6) §4800.1 does not affect the rights of the spouses at death.  Like Cal. Civ. Code §5110, the Anti-Lucas rule only applies at divorce(Therefore assume that the Lucas gift presumption remains entirely operative when a marriage ends in death

b. What is the effect of §4800.2?

1) “In the division of CP under this part, unless a party has made a written waiver of the right to reimbursement or signed a writing that has the effect of a waiver, the party shall be reimbursed for his or her contributions to the acquisition of the property to the extent the party traces the contributions to a SP source.  The amount reimbursed shall be w/out interest…and shall not exceed the net value of the property at the time of the division.  As used in this section, “contributions to the acquisition of property” include down payments, payments for improvements, and payments that reduce the principal of a loan used to finance the purchase or improvements of the property but do not include payments of interest on the loan or payments made for maintenance, insurance, or taxation of the property.”  

2) 4800.2 reverses the gift presumption at divorce—a nongift is not presumed.  

(a) If the jointly titled property is §2581 CP b/c there is no writing to the contrary, then at divorce the separate property “contributions to the acquisition of the property” shall be reimbursed to the separate property contributor without interest or appreciation 

3) Unless the spouse who contributed the SP relinquishes any separate claim in writing, the separate estate preserves an interest.  Also, the statute appears to change the nature of the separate estate’s interest.  It now has a simple reimbursement claim.  The separate estate is no longer the owner of a pro rate share of the asset but is merely a creditor recalling an interest-free loan.  The separate estate is thus assigned the risk of depreciation but not the benefit of appreciation.

VI. Retroactivity of CP Statutes

A. The Anti-Lucas legislation raised retroactivity problems b/c the legislation applied to any case pending in divorce court, as well as future cases.  Is it fair to apply the new presumption to people getting divorced after 1/1/84 when the acquired property before 1/1/84?

B. Marriage of Buol (Cal. 1985):  Couple married in 1943 and separated in 1977.  H was an alcoholic and had been on disability since 1973.  Wife worked as a housekeeper, baby sitter and nursing attendant.  Without H’s knowledge and consent she put her earnings in a separate bank account.  W purchased the family home with her earnings title being taken in JT.  She made all mortgage, tax, insurance and maintenance payments out of her separate account, while H contributed nothing.  W says house was her SP and that H had always maintained that the house was hers.

1. TC said the parties had an enforceable oral agreement that the earnings and home were W’s SP and awarded the house to the wife; H appealed(affirmed 

2. During the appeal, 4800.1 and 4800.2 were passed

3. Under Lucas, if she can prove the existence of an oral agreement, the house is W’s SP ($167,500)

4. If she can’t prove an oral agreement, JT = CP and wife’s ½ is $83,750 and H’s ½ is $83,750

5. Under 4800.1 and 4800.2, if there was no written agreement, W gets her $17,500 down payment, her ½ CP ($75,000) and H gets his ½ CP ($75,000)

6. Did the legislature intend to apply the new law retroactively?  Yes, it says so explicitly.  But could it do that constitutionally?

7. Here, at the time the TC made the finding, these new statutes were not in effect. However, the case was still pending appeal.  

8. When they took title as JT and had the oral agreement that it was W’s SP, it was a valid agreement ( W’s property vested at that moment and retroactive application of §4800.1 would operate to deprive W of a vested property right w/o due process of law.

9. After this case, the 4800.1 cannot constitutionally be applied to cases pending before its effective date (1/1/84).  If have a single-family residence, presumption is that it is CP.  But if took title before 1/1/84, can rebut by an agreement, written or oral, express or implied.

10. What if they had had some other title, besides a single-family residence? What if it wasn’t a JT title?  What if it was a CP title instead?  Statute doesn’t talk about these situations. 

11. Court says that if a right vests at the time the agreement is made, it is still enforceable later ( 4800.1 cannot be applied retroactively when it would deprive someone of a vested property right.  

a. §4800.1 may not be applied to a claim that property titled before the statute’s effective date is not jointly owned at all, despite its joint title 

b. W was allowed in this case to prove her sole ownership of the disputed property according to the law in effect at the time she and her husband took title to the property 

C. Marriage of Heikes (Cal. 1995):  H owned a house and a vacant lot as his SP.  During the marriage he conveyed both parcels to W and himself as JT.  There was no oral or written agreement preserving any interest of husband in the parcels other than the interests created by the deeds themselves.  Under law at the time of divorce, what result?  Title presumption would have been CP.  However, husband wanted to use 4800.2.  He wanted to get his down payment back and ½ of the rest since it was better than just getting ½.

1. Buol does not preclude retroactive application of §4800.1’s presumption that the unimproved parcel conveyed by husband to himself and wife in joint tenancy is community property, because husband held no vested property right, as a joint tenant of the parcel, that would not also have held as owner of a community property interest while both spouses were still alive 

a. In accordance with §4800.1, the trial court properly treated the unimproved lot as community property

2. Husband claims reimbursement under §4800.2 for his conveyance of the two parcels he owned separately to his wife and himself in joint tenancy, thereby making both parcels presumptively community property for purposes of dissolution

a. §4800.2 requires reimbusement for separate property contributions to the acquisition of any property that the court divides as community property

1) We hold that the applicability of that requirement is limited by the due process clause to property acquired on or after January 1, 1984

3. Husband’s transfer in 1976 of his separate real property to the joint ownership of his wife and himself gave wife a vested property interest that cannot constitutionally be impaired through retroactive application of the reimbursement provisions of §4800.2 that first took effect on January 1, 1984

4. Rule

a. Limited Retroactivity of Statutory Changes

1) The California Supreme Court has held that, consistent with the Due Process Clause of the 14th Amendment, §4800.1 and §4800.2 may not constitutionally be applied to transactions (date when title was taken or, if later, when the parties made a Lucas agreement or understanding) that occurred before the effective dates of the statutes when such retroactive application would deprive a party of vested property rights

D. Summary of the Law:  Buol To Heikes

1. BACKGROUND REVIEW:

a. Three Approaches to the Problem Presented by Property Acquired in Joint Title By H and W

1) Pre-Lucas (JT=presumption SP, rebuttable by evidence of oral or written express or implied agreement to contrary)

2) Lucas rule (JT title H and W of family home=CP presumption, any SP contributions presumed gift to CP, rebuttable by evidence of oral or written express or implied agreement to contrary)

3) “Anti-Lucas response” 4800.1 and 4800.2 (JT or CP title=CP presumption only rebuttable by showing of written agreement; right to reimbursement for SP contributions to CP unless written waiver)

E. RETROACTIVITY ISSUES:  BUOL AND FABIAN 

1. When 4800.1 and 4800.2 were enacted, legislature intended them to be effective as of January 1, 1984

2. Marriage of Buol (Cal.Sup.Ct. 1985)

a. Held:  4800.1 cannot constitutionally be applied to cases pending before its effective date (1/1/84)

3. SUMMARY OF LAW AFTER BUOL:

a. Title:  SFR (single family residence) held in “joint tenancy” = CP 

1) Transactions prior to 1/1/84:  can rebut by oral or written, express or implied agreement

2) Transactions after 1/1/84:  can rebut by written agreement ONLY
4. Title as “H & W as CP” or as “CP” = CP
a. Transactions before and after 1/1/84:  can rebut by oral or written, express or implied agreement

F. How About Retroactivity of §4800.2?  

1. The CA Supreme Court held in Marriage of Fabian that §4800.2 cannot be retroactively applied to rights vested by transactions prior to 1/1/84.  Right vests at the time of the contribution of SP to CP = “transaction”

G. Legislative Response

1. Courts of Appeal were confused about when 4800.1 and 4800.2 could be applied retroactively.  The CA legislature amended §4800.1 and §4800.2, effective January 1, 1987, to clarify.

a. As of 1/1/87, the amendment applies to all property held in joint title, regardless of the date of acquisition or the date of any agreement affecting the property.  

b. There is a presumption of CP for joint tenancies, tenancies in common, tenancies by the entirety or CP

c. The presumptions can be rebutted by:

1) A clear statement to the contrary in a deed or title
2) Written agreement of the parties

2. However, the Courts of Appeal stuck to their guns and said the legislation was not retroactive. 

3. The legislature finally conceded this constitutional point in the 1992 Family Code recodification, effective January 1, 1994.

1) Family Code §2580:

(a) For purposes of division at divorce:

i. Property acquired during marriage from 1/1/84 to 12/31/86 in JT is presumed to be CP

ii. Property acquired during marriage on or after 1/1/87 in any joint form is presumed to be CP

(b) Presumptions can be rebutted by:

i. A clear statement in deed or title

ii. Written agreement of the parties that the property is SP

2) Family Code §2640

(a) Applies to property acquired during marriage on or after 1/1/84.

i. Right to reimbursement to the extent the party can trace to SP

ii. Unless written waiver of such right to reimbursement

4. Thus, the practitioner must be equally able to apply pre-1984, 1984-1986, and post-1986 law

H. When is Retroactivity Okay? (Hilke and Heikes)

1. So can 4800.1 and 4800.2 NEVER constitutionally be applied to a pre-1984 transaction?

2. Before In re Marriage of Hilke (Cal.Sup.Ct. 1992), everybody, including the legislature when it drafted the new section to be effective on 1/1/94, thought that §4800.1 and §4800.2 could never constitutionally be applied to a pre-1984 transaction. 

3. However, the court in Hilke held that §4800.1 can be applied retroactively unless doing so would impair a vested property right w/out due process. 

a. JT title does not = a vested right of survivorship

4. WHAT ABOUT 4800.2?

5. In re Marriage of Heikes (Cal. Sup. Ct. 1995) held that §4100.2 cannot be applied retroactively to property acquired (transactions) before 1/1/84.  

I. Summary of Law at This Point

1. §4800.1 / §2580 IS applicable to pre-1984 transactions unless doing so would impair vested rights
a. Ok to apply to pre-1984 to JT if the only effect is to destroy the right of survivorship = a non-vested right

b. Ok to treat as CP any pre-1984 JT, tenancy in common because it has the same effect at dissolution
c. NOT okay to apply to a pre-1984 case where there is joint title but the argument is that it is really SP of one spouse (as in Buol).  Spouse wants to present evidence of oral agreement, express or implied.

2. 1/1/84 applies to JT only

3. 1/1/87 applies to all joint titles

4. When §2580 may not constitutionally be applied, pre-statutory case law applies.  Thus, despite all legislative efforts, Lucas lives on.  

5. §4800.2 / §2640 is not applicable to pre-1984 transactions.

J. IMPROVEMENTS:  GIFT PRESUMPTIONS AND STATUTORY TREATMENT

1. One spouse may use CP to improve either spouse’s SP and this situation is unaffected by Family Code §2640, which addresses only separate contributions to the improvement of CP (when, after 1983, a spouse uses his SP to improve CP, §2640 controls and provides for interest-free reimbursement

2. Marriage of Warren (Cal.App. 1972):  W had used community funds to improve her separate land that she rented out.  The evidence showed that she and H had agreed that the community was not making a gift to W.

a. Where H uses community funds to improve W’s separate real property, in the absence of any specific agreement, the law gives no right to reimbursement 

1) Rationale is that since H is the manager of the community, his use to improve wife’s SP, in the absence of an agreement to reimburse, constitutes a presumed gift 

2) In this case there was an agreement that the community was not making a gift 

b. The community was entitled to a reimbursement 

1) The court implied an interest-free loan from the community to W

2) So the amount of reimbursement in the case of an agreement must be the amount expended (in this case $38,000)

c. Recovery Where Constructive Fraud at Issue

1) Where H himself uses CP funds to improve his SP without any agreement to repay the community the proper measure of reimbursement has been said to be the greater of the amount spent or the value added 

3. Marriage of Jafeman (Cal. App. 1972):  Community funds were spent by the husband and wife to improve the husband’s separate property home

a. The use of community funds to improve the separate property of one spouse does not alter the separate character of the property 

1) In the absence of a contrary agreement, the improvements have the character of the separate property and belong to its owner

(a) If the husband expends community funds for the improvement of his wife’s separate property, it is presumed that he has made a gift of the community funds

(b) If community funds are expended for improvement of a husband’s separate property, the community is entitled to be reimbursed only if the expenditure was made without the wife’s consent

i. These rules are premised on the fact that the husband is the manager of the community funds and it is reasoned that when the husband exercises this power so as to effect the improvement of his separate property, recoupment by the community is necessary in order to avoid constructive fraud against the wife

ii. This reasoning is inapplicable when the wife consents to the use of community funds for the improvement of the husband’s separate property

(a) If the wife’s consent is established, the community is not entitled to reimbursement

VII. Joint Tenancy at Death

A. Estate of Levine (Cal.App. 1981):  H and W married in 1974.  Both were widowed and had grown children.  They bought a house and took title as joint tenants.  H died in 1977.  His will said that the house was CP rather than JT as stated in the deed.  He devised his ½ interest to his children.  

1. W said she never had any discussion or agreement w/ H about this; H never told her ½ of their house would go to his children.  

2. W held her house in JT with her first husband and knew that JT meant the survivor got it all.

3. Is the house CP or JT?

4. The court says that the house was held in JT.  Since H and W did not have an agreement, the presumption of JT stood, and W got it all.  

5. Rule:  For the purpose of determining the character of real property upon the death of a spouse, there is a rebuttable presumption that the character of the property is as set forth in the deed [Here title says “JT”].  The burden is on the party seeking to rebut the presumption.  

6. Rebuttal:
a. The party can rebut by showing that the character of the property was changed or affected by an agreement (written or oral agreement OR may be inferred from the conduct of the parties (implied) or common understanding between the spouses.  

b. BUT the presumption may not be overcome by testimony about the hidden intention of one spouse, undisclosed to the other spouse at the time of conveyance.

7. State Rule Positively:  Intention must be disclosed by one spouse to the other.  When?  At the time of the conveyance.
8. Apply Here:  Did H communicate his intention to W?  Did they have an agreement or understanding that the property would be other than JT?

a. W says no communication, no agreement 

b. H’s estate/heir can only show H’s intention [expressed in will and orally to intended heirs]

9. Conclusion:

a. H’s estate/heir have not met burden, no rebuttal

b. Presumption stands

c. House is JT

d. W takes all

B. Estate of Blair (Cal.App. 1998):  H and W married in 1963 and bought a house in 1972, taking title as joint tenants.  The couple separated in June 1985.  W petitioned for legal separation and listed the home as CP.  H testified in 1985 deposition that he “believed” the house was CP.  W executed a new will in 1985 which left her entire estate to her sister.  W died before the divorce trial ended.  H recorded an affidavit certifying that W, a joint tenant, had died, and he sold the property to a BFP in 1986.  W’s heir Komara sued for ½ interest in property sale proceeds.  H testified no agreement with W that house be other than JT.  Trial ct found house transmuted from JT to CP, but didn’t find when H ordered to pay ½ sale proceeds to W’s estate.  H appeals. 

1. 2 part dissolution proceeding:  (1) status adjudicated; (2) property division and maybe spousal support [If there were children the proceeding would also cover custody and child support]

2. Is house JT or CP?  [If started as JT, was there an agreement to make it CP = transmutation to CP?]

3. Wife was legally separated but there had been no property division.  W died before any divorce could be granted

4. H claimed to be the survivor and that he should get the whole thing since he was the surviving joint tenant

5. W’s sister had to show that the house had been transmutated from JT to CP

6. TC found that there had been a transmutation of the property from JT to CP as a result of an agreement or understanding between H and W, but the court acknowledged that there was no evidence to show WHEN the transmutation occurred and expressly declined to make a finding on that issue.  The TC ordered H to pay W’s estate a sum equal to ½ of the net proceeds of the sale of the house plus interest. 

7. The Court of Appeals says the TC erred when it did not say when or why the transmutation occurred.  

8. Community here terminated by death, not divorce.  Court couldn’t grant her a divorce posthumously.  

9. Probate court can determine the character of the property at death

10. Since trial court did not find when transmutation occurred, reverse and remand.  On remand, the trial court must find WHEN the transmutation occurred and apply the correct rule.

a. If transmutation occurred before January 1, 1985, title presumption could be rebutted by evidence of an agreement, written or oral, or inferred from the conduct of the parties

b. If after January 1, 1985, the agreement could only be made in writing by an express declaration.  

11. The burden is on W’s estate to show an agreement under the relevant rule.  

12. Strongest evidence against husband is his deposition ( given after 1/1/85 ( is that enough to show an agreement between H&W before 1/1/85?

13. Rationale:

a. If community terminated by death 
b. If property = JT, H survivor gets all

c. If property = CP, W can will her ½ away

d. If community terminated by divorce, JT would have been treated as CP [under Cal. Civ. Code 4800.1 presumption which takes effect 1/1/84 and about which more later]

e. BUT “divorce is a personal action which does not survive the death of a party” SO Court could not now grant H and W a divorce

1) Probate court can determine the character of the property at death 

C. Marriage of Hilke (Cal. 1992):  H and W married in 1955.  They purchased a house in 1969, taking title as “husband and wife, as joint tenants.”  W petitioned for dissolution of the marriage on 1/27/89.  The parties stipulated to an order bifurcating the proceeding, terminating their marital status, and reserving jdx over all other issues, including support and property division.  Before any of the property issues were adjudicated, W died.  

1. Supreme Court of CA said that the house was CP – this case can be distinguished from Blair b/c the couple here was already divorced when W died.

a. In that case wife died before entry of the judgment concerning marital status (e.g. she was still married to H when she died)

2. In this case the court had dissolved the spouses’ marriage before the wife’s death (e.g. she was not married to H when she died), and had reserved its jurisdiction to determine property issues in subsequent proceedings 

3. §4800.1 presumption was correctly applied retroactively because H didn’t have a vested property interest in survivorship.  His interest was contingent on his surviving his former wife.  

4. In the absence of a vested interest, retroactive legislation does not violate due process.  

a. Retroactive application is permissible because no vested right is destroyed; as between living spouses, a right of survivorship is a mere expectancy rather than a vested right 

5. Application of §4800.1 yields the conclusion that the house was CP since H was not able to rebut the presumption of CP (deed didn’t contain a clear statement that the house is SP and not CP and the record contained no proof that the parties made a written agreement that the residence was SP)

D. In 2000, the legislature tried to fix the problem:

1. CA Fam. Code §760 (Effective July 1, 2001):  

a. If title reads “CP w/right of survivorship” then 100% passes to surviving spouse 

b. During period when both spouses are alive, can terminate the right of survivorship by the same procedures by which a JT can be severed

c. For purposes of divorce still = CP

d. Tax advantage:  

1) If JT w/right of survivorship, only the decedent’s half of the property receives a new income tax basis 

2) If CP w/right of survivorship, both the decedent’s half and the survivor’s half get the same income tax basis 

VIII. Family Expense Presumptions and 

                  Commingling

A. COMMINGLING

1. You acquire an asset that’s non-real property or personal property during marriage so the general presumption applies (CP)

a. You can rebut by

1) An agreement (WOEI)

2) Tracing

(a) Direct Tracing 

i. This is only tracing to a solely SP source (not a commingled account)

(b) Tracing to SP in a Commingled Account

i. Exhaustion Method-you show that at the time the disputed asset was acquired, there was

(a) Only SP available in the co-mingled account b/c the CP was exhausted (the presumption is that when CP and SP are both available, CP is used first to pay for community expenses)

(a) Both CP and SP available BUT you intended to use SP

(a) You can show (b) availability of both CP and SP by using contemporaneous records (e.g. a notation in the bank book “use SP deposited from Uncle Fred’s gift to purchase this item); OR testimony from a credible person (Mix-a magistrate testifying)

B. If you only have SP in a separate bank account and you kept careful records, you can rebut the general presumption of CP by tracing it to SP.

C. But, if your name is on an SP account and you start depositing paychecks (CP) into the account, you are commingling.  

1. During your lifetime or during the marriage, you are the only one who can deposit/withdraw money from your own account.  

2. However, the title of the account does not rebut the general presumption.

3. If you die or divorce w/ commingled funds in your account and you can trace the remaining balance to SP, the balance stays as your SP.  But, if you cannot rebut the general presumption, everything in your account will be treated as CP.  

D. What if you buy things w/ the commingled funds?

1. If it is real property, the court will go with the title presumption.

2. If it is personal property, the general presumption is that if acquired during marriage, it is CP.  You can try to rebut the presumption if you have an agreement (WOEI) or if you can trace the origin of the funds to an SP source.

E. The character of assets is determined by the money used to buy it.  If you want to make sure that you can show that everything you purchased was with your SP, don’t commingle.  

F. Family Expense Presumption:  

1. Available community property funds are presumed to have been used to pay family expenses.  Separate property funds are deemed to have been used to meet family expenses only when community funds are exhausted.

2. When separate funds are in fact used to pay family expenses, a gift to the community is presumed.  The separate estate has no right to reimbursement when community funds are later deposited.  This presumption of gift can be overcome only by evidence of a reimbursement agreement.  

G. See v. See  (Cal. 1966):  H and W were married in 1941 and separated in 1962.  Throughout the marriage, H was employed by a family-controlled corporation, See’s Candies.  During that period, he also served as president of its subsidiary, See’s Candy Shops.  In the 21 years of marriage, he received more than $1M in salaries from the two corporations.  H had a personal account on the books of See’s Candies.  Throughout the marriage, his annual salary from See’s was credited to this account and many family expenses were paid by checks drawn on it.  From time to time, H transferred funds to his account from a Security Account, which came primarily from H’s SP.  Occasionally, he deposited his salary from See’s Candy Shops into the Security Account.  Thus, there was commingling of CP and SP in both his personal account and his Security Account.  

1. H argues that he should get reimbursed since he can show in a general way that he often used his SP to support the family.  He argues that he always spent much more than he earned from his small salary

2. Trial court held that H was entitled to reimbursement for the SP he used for community expenses.

3. CA Supreme Court said you can do a recapitulation after 20 years.  The character of the asset is determined by the funds used to buy it.  The character remains the same unless there is a transmutation or the parties make an agreement otherwise.  H may have used SP funds to buy things for the community, but saying that is not enough.  

4. When H is purchasing property during the marriage from funds from a commingled source, the presumption is that it is CP.  H must show that it was actually purchased with SP funds.  If H fails to keep daily records, the presumption controls.  Once he commingles, he assumes the burden of keeping records.

5. Court also said that a husband is required to support his wife and family—the obligation of support is not conditioned on the existence of CP.  The duty to support requires the use of SP of the parties when there is no CP.  There is no right to reimbursement unless there is an agreement (express, implied, written or oral—back to Lucas) between the parties.

6. A husband who elects to use his SP instead of CP to meet the community expenses (even when CP is available) cannot claim reimbursement.  In the absence of an agreement to the contrary, the use of his SP for community purposes is a gift to the community.  

H. Marriage of Mix (Cal. 1975):  H and W married in 1958 and separated in 1968.  At the time of marriage, W was an attorney and H was a musician and part-time teacher.  W made much more money than H.  At the time of their marriage, W owned considerable property as SP.  After marriage, the couple opened up a joint account and the parties deposited all their earnings as well as W’s income from her SP assets.  

1. W got most of the community (b/c of the fault divorce); she also got most of the real personal property because the trial court said it was her SP.  

2. The court says the mere commingling of SP and CP does not destroy the character of the SP if you can trace it to SP funds.

3. W had management and control of the CP and SP funds.  Married Woman’s presumption didn’t apply since she was controlling things.  

4. However, W is able to rebut the CP presumption by tracing to SP in the commingled accounts.  Can do this using the family expenses exhaustion method or direct tracing.  W argues she can use direct tracing and show that during each year there was enough SP in the commingled accounts.  Court says that just shows that the funds were available ( she must show that the SP was actually used.  W argues that she can show she had the money, intended to use it, and indeed used it, by testifying that that’s what she did. 

5.  Trial court believed her testimony

6. AC says it affirms because there was substantial evidence to support the finding.  Why was this enough?  Because Esther was famous and had a good reputation for truthfulness.

7. Do Lucas and the Anti-Lucas legislation have any bearing on jointly titled bank accounts?  P. 243, note 4.  In 1981, Hayden followed the Lucas presumption.  Legislature didn’t like the outcome of the case – says they didn’t intend 4800.1 and 2 to apply to bank accounts.  Under current law, a jointly held bank account is presumed to be CP.  But if you can trace the sums to SP, it is SP.  Can rebut that using a written agreement that the funds are CP.

I. Estate of Murphy (Cal. 1976):  Both H and W are deceased.  Heirs fighting over property that was found to be CP.  H’s heirs say that the property was purchased initially from money H had from SP stock; alternatively argue that he could have used SP or CP and that they can show that since SP was available, he used SP.

1. Court says it is presumptively CP, unless you overcome that presumption

2. CASC affirmed – None of the separate income was directly traced into any particular bank account or other asset.  Evidence which merely establishes the availability of separate funds on particular dates w/out also showing any disposition of the funds is not sufficient proof of tracing to overcome the presumption in favor of CP.  

3. Doesn’t turn out like Mix since H is already dead.  Family expense exhaustion wouldn’t work since it only proves that SP was available.  H had the opportunity to maintain records but he didn’t.

4. TC found that the property at the time of H’s death was very valuable.  At the time of purchase, it had very little value.  The increase in value came from H’s labor, which is CP. Value also derived from advances to the corporation (also CP).

J. Marriage of Frick (Cal.App. 1986):  Before marriage H owned the real property on which he operated a restaurant.  The parcel was encumbered by a debt to Transamerica.  The TC found that during marriage H used CP to reduce the principal balance of the debt.  H claims that he adequately trace the payments to SP.  H took rents that he received from the SP and commingled those with CP.  

1. Where funds are paid from a commingled account, the presumption is that the funds are CP

a. In order to overcome this presumption, a party must trace the funds expended to a SP source 

2. Two methods of tracing

a. Direct Tracing

1) When SP funds are deposited with CP funds and SP funds continue to be on deposit when the withdraw is made and it is the intention of the drawer to withdraw SP specifically, the SP property status of the withdrawn funds is established 

(a) In this case testimony of intent is not enough and once there is commingling, H assumes the burden of keeping records adequate to establish the balance of community income and expenditure at the time an asset is acquired with commingled property  

IX. Apportionment of Business Profits

A. If Spouse A owns SP business and investments before marriage, how to calculate “community income” [not CP property share] during marriage?  

1. To apportion between the SP component of the business that the managing spouse brought into the marriage and the CP value added by her labor during the marriage, courts have developed two different apportionment methods
a. Pereira:  

1) Use when management by the spouse was the primary cause of the growth or productivity of the initially separate business
2) Formula:
(a) Calculate a fair rate of return [e.g. interest rate] and call that SP.  

(b) The excess is community income.  

(c) DO NOT subtract family expenses.  

i. Despite dicta in Beam, you do not subtract family expenses paid by business earnings because Pereira accountings starts by calculating the value of the SP and the residue (already reduced by money withdrawn to pay family expenses) is CP.

3) This method will usually benefit the community more because it gives the SP spouse only the fair return (e.g. 10%) and gives the community the rest.

4) If you’re the non-SP spouse, you probably want Pereira 

b. Van Camp:  

1) Use this method when the character of the separate business is largely responsible for the growth or productivity

2) Formula:
(a) Assign a reasonable value to the services performed by H (e.g. a professional investment manager) and call that community income
(b) DO subtract the amount of family expenses paid from the business earnings the remainder is SP 

i. Family expenses are properly taken into account insofar as they were in fact paid from the business income, because the analysis starts by calculating the value of the CP share, and after family expenses are deducted from that share, the remainder is SP.  

3) This method usually benefits the SP spouse because it will give the community a “standard salary” value, but the rest goes to the SP spouse.

4) If you’re the SP spouse, you probably want the court to use Van Camp 

B. Beam v. Bank of America (Cal. 1971):  At the time of the marriage, H’s SP was $1.6M.  For most of the marriage, H was not employed at all.  H spent most of his time managing his stock portfolio – put his labor in trying to increase the value of his SP.  H was not successful in his efforts.  At the time of divorce, 29 years later, H had $1.8M in SP.  There was no other income in the marriage.  At divorce, the only CP that existed was a promissory note for $38K, which was awarded to the wife.  W also got $1500/month for alimony and $250/month/child for child support.  W appeals and argues that some of the increase in value of the H’s SP must have been CP. 

1. Court says that the community should receive a fair share of the profits which derive from H’s devotion of more than minimal time and effort to the handling of his separate property.  Court determined that Mr. Beam’s efforts were more than minimal

2. The increase in value of H’s SP assets include some SP and some CP. TC had to determine what proportion of the total profits should properly be apportioned as community income

3. No matter which formula used, SP owner’s business was losing money

4. Pereira test:  Community income is defined as the amount by which the actual income of the separate estate exceeds the return which the initial capital investment could have been expected to earn absent the spouse’s personal management.  

a. 1.6 million Principal bought in = original SP 

b. 1.8 million SP at divorce

c. 0.2 million = Actual Return

d. H is entitled to a “fair return” on his SP.  What is a fair return here?

1) Court says assume 1.6 million at 7% should yield

(a) 4.2 million total SP at divorce

(b) 1.6 million original investment

(c) 2.6 million = fair return 

e. Since H’s “Actual Return” was less than the projected “Fair Return” = no CP 

f. What if H had earned that 2.6 million fair return?  How much would be Community Income?
1) 0 b/c a “fair return” is what H is entitled to keep as SP under Pereira.  Only the excess is Community Income.  For there to be any Community Income the profit must exceed the fair return.
g. What if H had earned 3.6 million on his original investment?  Subtract the 2.6 million Fair return SP, which will leave 1.0 million excess community property [W gets ½, H gets ½]
1) DO NOT SUBTRACT CP EXPENSES 

5. Van Camp test:  Wife argues that the Van Camp test should be used instead.  W argues that a professional manager would have taken 1% of the corpus funds he was managing ( $17,000 yearly salary ( CP.  Over the life of the marriage, this salary would amount to $357,000 of community income. 

6. Court says that assuming that $17K/year was the value of H’s work, it would have to subtract from that what he spent as community expense.  SP business treated as a commingled account.  H spends the CP first –if he exhausts CP, he spends SP as a gift to the community. Have to figure out what the family spent annually.  Family spent $24,000/year in expenses (total of $696,000).  Every year the CP was exhausted and H spent SP for family expenses.  Therefore, there was never any positive balance of CP which could have been built up throughout the marriage.   

a. Hypo:  H’s SP worth 10K at beginning of marriage.  At end of marriage, SP worth $100K.  The increase in the value is 90K.  H would have made $30K/year.  Every year, the family expenses were $24K.  That leaves $6K/year of community income.  Couple married for 5 years.  $6K x 5 years = $30K CP.  $60K is the SP.  H gets 15 CP + 60 SP + original 10 SP.  W gets 15 CP.  

C. If the owner spouse plays absolutely no part in the management or operation of the SP business, there is no CP contribution to the increase in the value of the business

D. If the non-owner spouse works in the owner spouse’s S business, and the non-owner spouse receives a salary, that pays the community for his or her labor.  If he or she does not receive a salary, some portion of the increase in value of the SP business is due to the non-owner spouse’s efforts and thus due to the community.  

E. Gilmore v. Gilmore (Cal. 1955):  H received more than ample compensation for services he performed for the automobile dealerships he owned.  Since H introduced substantial evidence that the salaries he received were a proper measure of community interest in the earnings of the business the Van Camp method was properly used.  H took a lot of vacations and could show that much of the shop was run by employees and not by H.  Van Camp should generally be used when the character of the separate business is largely responsible for its growth or productivity because Van Camp assumes that the managing spouse’s services were ordinary when it imputes a market salary for those services.  

F. Tassi v. Tassi (Cal.App. 1958):  Wholesale meat business.  Payment of some salary to the laboring spouse does not bar use of the Van Camp formula to increase the community return for labor.  He did not get paid a salary, but he did make withdrawals from the business.
G. Cord v. Neuhoff (Nev. 1978):  H died testate leaving an estate valued at $39 million.  His last will declared the entire estate to be his SP.  W asserts that it was CP.  The preferred method is the Pereira method unless the owner of the separate estate can establish that a different method of allocation is more likely to accomplish justice.  If there is complete financial information available, a yearly analysis of the income generated should be made, and a yearly allocation to separate and community estates accomplished.  This method is preferable to an overall recapitulation.

X. Classification of Intangible Property:  Professional Degrees and Goodwill

A. PROFESSIONAL DEGREES

B. What happens when one spouse acquires education or training during the marriage which substantially enhances his/her earnings capacity and the other spouse provided primary or total economic support?  Is this education, training, or degree marital property?

1. Equitable distribution states vary

a. New Jersey says no

b. New York says yes

2. California

a. California says no, it is not property and therefore not CP

C. Is there a right to reimbursement for financial contributions by the other spouse?

1. Equitable distribution states vary:

a. New Jersey says yes, in the form of spousal support

b. New York says to calculate the percentage of contribution to the degree.  Then that amount is awarded to the spouse (payable in one lump sum or in periodic payments)

2. California

a. Yes, the community has a right to reimbursement.  

b. CA Family Code §2641 creates a right of reimbursement to the community, with interest, when community funds are:

1) Used either to pay for education or training or are used to repay a loan incurred for education and training; and
2) The education or training substantially enhances the earning capacity of the spouse receiving it.

c. The statute provides that this is the exclusive remedy.

d. Interpretation of 1):  loans repaid can include a loan incurred for pre-marital education or training so long as the loan is repaid during the marriage with CP funds

e. Assignment of loans:  when educational loans are outstanding at divorce, they shall be assigned solely to the educated spouse.

f. Expenses reimbursable to community under Fam Code 2641:  Only direct educational costs (tuition, fees, books, supplies, transportation) are reimbursable to the community under §2641.  Ordinary living expenses are NOT reimbursable but the community has a right to reimbursement for payments made on educational loans, even if the loans were used for ordinary living expenses.

g. Defenses to Reimbursement Claim:

1) Written waiver by spouse

2) Community has already substantially benefited 

(a) Rebuttable presumption that the community has benefited if more than 10 years since education or training completed.

(b) Rebuttable presumption that the community has not benefited if less than 10 years since the education or training completed.

3) Other spouse received community-funded education too

4) Education or training substantially reduces the need the educated spouse would otherwise have for spousal support.

5) Spousal Support:
(a) Family Code §4320 adds to the list of factors the court must consider in deciding whether to award spousal support:  The extent to which the supported party contributed to the attainment of an education or training, a career position, or a license by the supporting party.

(b) Interpretation (Marriage of Watt):  Family code §4320(b) “should be interpreted broadly to require consideration of all the working spouse’s efforts (including ordinary living expenses.”

D. Mahoney v. Mahoney (New Jersey 1982):  H got his MBA from Wharton.  H paid his tuition and fees through veteran’s benefits.  W worked full time during the marriage and contributed $24K to the household.  W got a Masters degree but her employer paid for it.  H made no financial contribution while he was a student.  H contributed zero. H & W divorced ( no CP.  W wants reimbursement for the $24K she contributed to the household and ½ of the amount H paid for his tuition. W also went to school and her employer paid for her education. They get a divorce. They have no real property to divide. How about spousal support also called Alimony? Typically you only ask for alimony when one is depended on the other. H was economically depended on wife. As a result of getting his master he now makes  a good salary, even more than she does. 
1. TC calls the MBA an asset and treats it as a property right – puts a value on it

2. AC reversed and said an MBA is not property since you cannot sell and buy it

3. NJ statute tries to figure out what to do under its equitable distribution statute.  A degree is a personal achievement of the holder.  Difficult to put a value on it.  Doesn’t make sense to treat it as a property right.

4. As a general principle, there is no right to reimbursement since marriage is not a business relationship

5. Instead, this court treats it as spousal support in the form of alimony

6. When a partner to marriage takes the benefits of his spouse’s support in obtaining a professional degree or license with the understanding that future benefits will accrue and inure to both of them, and the marriage is then terminated w/out the supported spouse giving anything in return, an unfairness has occurred that calls for a remedy.  

7. Supporting spouse suffered a loss – made personal financial sacrifices, resulting in a reduced or lowered standard of living.

8. Rehabilitative alimony assumes that one spouse has been out of the job market and needs to be supported for a while until she gets on her feet.  Doesn’t make sense to do rehabilitative alimony here b/c W already has a good job.  

9. Reimbursement alimony – more like an SP contribution.  Court sends the case back to the TC but says that the TC needs to make more findings of how much money W should get.  Not just paying her back for what she put it.  Have to look at things like H’s earning capacity, W’s previously reduced standard of living to come up with a more equitable number.  

10. Problem with NJ’s approach is that spousal support terminates if the recipient remarries – reimbursement through spousal support may take many years – can’t get remarried and receive the benefits

11. However, alimony is modifiable – if something happens to wife whereby she needs more money, she can get it since alimony is based on need of recipient spouse

E. O’Brien v. O’Brien (New York 1985):  W relinquished getting her certification so that H could go to medical student.  W contributed all of her earnings to their living and educational expenses – her financial contributions exceeded those of H.  H was a full time student.  2 months after H graduates, he files for divorce.

1. TC found that she had contributed 76% of the parties’ income

2. TC asked what the value of H’s assets would be if they were to treat it as a property right – TC awarded W $188,800 (40% of the value of H’s license) to be paid in 11 annual installments

3. Each of the installments is a property award, not alimony.  Hers as a matter of right, not because she needs it.  

4. H appealed and AC said that a license to practice medicine is not property

5. SC of NY said it is property and therefore subject to equitable distribution.

6. Legislature stated that a marital property is all property is a thing of value arising out of the relationship – doesn’t matter that it is not something that you can hold.

7. NY approach is trying to do equity and give the person a chunk of property – better from W’s point of view b/c she has a right to the money even if she remarries.  W gets money all at one time, not over time like spousal support.

8. Most of the time courts to not award spousal support.  However they are more likely to award it if one spouse is very wealthy and the other is not or if there is a marriage of long duration.  For marriages of long duration, court will retain jurisdiction over spousal support.  Court needs to be able to adjust the spousal support for marriages of long duration.  For marriages of shorter duration, court may grant rehabilitative alimony.   

F. Marriage of Sullivan (Cal. 1984):  H went to medical school.  During that time, W worked part and full time.  Upon divorce, W wants compensation for her contribution.  TC says she does not need spousal support but retains jurisdiction for 5 years.  W appeals.

1. During her appeal, CA amended its Family Law Act, which provides compensation in all cases not yet final.

2. Amendment provided for the community to be reimbursed, absent an express written agreement to the contrary for “community contributions to education or training of a party that substantially enhances the earning capacity of the party. (includes things like tuition, fees, books, loans incurred but not things like groceries, transportation, etc.)

3. The compensable community contributions are defined as “payments made w/ CP for education or training or for the repayment of a loan incurred for education or training.” 

4. Under this arrangement, community would not be reimbursed in Mahoney.

5. What if community had paid for H’s tuition, fees, books, etc?  Community would be reimbursed.  What about their moving expenses?  No.  

6. What if at the time of divorce there are outstanding educational loans?  Normally at divorce, community debts are split 50/50.  Under this statute, however, H is responsible for paying the balance on the educational loans.  What about college loans brought into the marriage?  Is there a right to reimbursement?  It depends on the statute.  Defenses to a reimbursement claim include:

a. Written waiver by spouse

b. Community has already substantially benefited

c. Other spouse received community-funded education too

d. Education reduces the need the educated spouse would otherwise have for spousal support

G. Marriage of Watt (Cal. 1989):  H was a full-time student for 9 ½ years.  W worked full time during this time and spent all of her income for family expenses.  W wants to go back to school and become a chef.

1. TC said that W didn’t need spousal support b/c she could support herself at the same level as during the marriage.

2. TC also said the amount she contributed to H’s education was de minimis.  

3. W paid for everything but his education but that everything else was not reimbursable

4. TC said that W had no need for retraining since a career change would not result in a change in income since her job as a chef would not increase her income.  

5. TC did not adequately consider her contribution – community can only be reimbursed for direct education expenses not ordinary expense.  But for spousal support, statute should be interpreted broadly and court should consider all of the working spouse’s efforts to assist the student spouse in acquiring an education and enhanced earning capacity.  

6. TC used a dollar-for-dollar analysis when determining the standard of living factor.  TC’s approach ignored the fact that the parties consciously subjected themselves to a student standard of living, on the expectation of future improvements for the community’s benefit.  

7. TC should not have denied spousal support just b/c there was no decline in W’s standard of living after separation.  Instead, court should have taken into account the impact of H’s absence from the full-time work force on that standard.

H. Goodwill

1. Business and professional goodwill developed during marriage are a community asset
2. CA Bus. & Prof. Code §14100 says that “the goodwill of a business is the expectation of continued public patronage.”

3. In re Marriage of Foster (Cal.App. 1974):  “…subsequent to a marriage dissolution, the professional practice continues to benefit from the same goodwill that it possessed during marriage.  Recognizing that goodwill remains intact and is not affected by a marriage dissolution, the court found that it was an asset whose value should be accounted for in the property division.”

4. Valuation methods:

a. Market value approach:  goodwill = the difference between market value and book value

b. Capitalization:  capitalizing the value of earnings in excess of a fair return on tangible assets and other invested capital

c. Buy-out agreement:  parties agree that one will buy out the other and on the method of determining price

d. Letting the fact-finder treat it as a question of fact
5. Marriage of Lukens (Wash.App. 1976):

a. Goodwill has value despite its unmarketability (the value is personal in nature), and so long as the practice is maintained in the same area there will continue to be a return of goodwill associated with the practice 

b. The fact that goodwill may be elusive, intangible, and difficult to evaluate is not a proper reason to ignore its existence in a proper case and once its existence and value are ascertained, professional goodwill along with the other assets of the professional practice, should be included in a property division

XI. Spousal Support

A. Why is there such a right?

1. Fault divorce/breach of contract theory

a. Support only to innocent spouse BUT

b. Continues only while remains unmarried and faithful

c. Terminates on remarriage 

2. Equity/Compensation theory 

a. Supported (obligee) spouse was economically dependent during marriage 

b. Supporting (obligor) spouse required or encouraged dependency [remember H could until mid-1800’s control W’s earnings and property in common law states; could control all CP in Cal. until 1975]

c. Compensate Spouse For:

1) Foregone opportunity to earn money, advance education or career FC 4320(a)(2)

2) Provided services to family, cared for children, spouse FC 4320(a)(2), (g)

3) Supported other spouse to enable other spouse to get degree or advance career FC 4320(b)

3. Equity/Benefit to Children Theory

a. Supported spouse has been caring for children, will continue to do so FC 4320(2)(g)

4. Need/Ability to Pay

a. Supported spouse needs it FC 4320(a)

b. Supporting spouse can pay it FC 4320(c)

c. State doesn’t want to pay it FC 4303 [if county furnishes support to spouse, can pursue obligee spouse’s claim to reimbursement and support against obligor]

d. State wants to encourage people to marry:  enforce their reasonable expectations FC 4320(j) (“balance of hardships”), l (“any other just and equitable factors”)

B. Property Division Versus Spousal Support

1. Remember at CL title controlled at divorce

2. Supporting spouse usually had most income, acquired and had title to property 

3. Spousal support only economic benefit supported spouse got at divorce 

4. CO:  50/50 split in CA; varies elsewhere on equitable grounds (former CL states now all do Equitable Distribution)

5. If property division leaves economically dependent spouse able to support self, no need for spousal support

6. In most marriages property division = not enough, so spousal support can be significant issue [typically awarded in 15.5% of cases to women, no national statistics on men]

C. How Long Does Spousal Support Last?

1. Short-Term (rehabilitative)

a. What is reasonable?  Half duration of marriage (6 year marriage, 3 years support)?  FC 4320(2)(k)

2. Long-Term (recognizes likely can’t fully “rehabilitate”)

a. CA courts are supposed to reserve jdx in marriages of long duration (10+ years) FC 4336 [but parties can agree in writing to termination of jdx]

b. Court may find marriage of less than 10 years is marriage of long duration 

c. Court may consider periods of separation in determining whether marriage is of long duration 

d. Supported spouse is disabled or elderly and unlikely to ever become self-supporting FC 4320(h) (“health and age of parties”)

D. How Much Money for Spousal Support?

1. Need (of supported spouse) = basic survival?  Standard of living during marriage (at beginning or at end)?  FC 4320 (d), 4332 (court must make finding concerning standard of living during marriage)

2. Ability to pay (of supporting spouse) = earned income, assets, windfalls

3. Inheritance?

a. YES

4. Earnings of new spouse or live-in lover?

a. NO, but relevant as changed circumstances if support by new spouse/lover frees up obligor spouse’s income by reducing his/her living expenses

E. What is Obligation of Supported Spouse?

1. Make reasonable efforts to become self-supporting:  education, seek job

2. Don’t remarry [remarriage still terminates support]

3. Don’t cohabit with a member of the opposite sex [this creates a rebuttable presumption of decreased need for spousal support FC 4323]

F. When and Why Can Spousal Support be Modified?

1. Change in circumstances of supporting or supported spouse, e.g.

a. Supporting spouse loses job, has decreased ability to pay

b. Supported spouse gets raise, has decreased need for support

G. Does the Support Obligation End With Death?

1. Usually yes BUT

2. Court can order purchase of annuity or maintain insurance for life-long support even after death of supporting spouse 

XII. Employment Benefits, Time Rule

A. Retirement Pensions – Applies chiefly to private employers (various federal employers are exempt.  ERISA employers are governed by federal law)

B. Cal. Fam. Code 2610 [former Civ. Code 4800.8] applies to “any retirement plan, whether public or private, including all survivor and death benefits…”

1. These are CP to the extent that the right to benefits was earned during marriage

2. Retirement benefits are viewed as deferred compensation for the employee spouse’s labor.

3. Unvested Pensions:

a. At divorce, what if the pension has not yet “vested” (employee spouse has not completed the minimum period of employment necessary to qualify for the pension)?

1) Since 1976, even the unvested pension is CP [pg. 355 Marriage of Brown (1976)]

2) The trial court can:

(a) Discount the employee’s pension rights to present value and make an immediate distribution or

(b) Award the non-employee spouse a ½ CP share in the pension when and if benefits are received.  

4. Reinstated Pensions:

a. What if the employee spouse leaves and accepts a cash settlement in lieu of future pension rights, then returns to the same employer and wants to reinstate the pension plan? 

1) The employer will allow this but will require the employee to make a cash contribution to trigger reinstatement

2) The right to reinstate is an economic right.  To the extent it is earned during marriage, it is a CP asset.

3) If the employee spouse exercises this right, the non-employee spouse has a ½ CP right to receive a share of the reinstated pension, but must pay his/her share of the reinstatement fee (Marriage of Lucero Cal.App. 1981)

C. Calculating the Value of Pension Earned Both During and After Marriage:  “Time Rule”

1. The time rule should be used where the total number of years served by the employee spouse is a substantial factor in computing the amount of retirement benefits (Judd).

2. Multiply either:

a. Present value of the pension (where immediate distribution is made) or
b. Monthly benefit (where distribution is postponed until benefits are actually paid) by:

Total Number of Contribution Years During Marriage  = Numerator

 
        Total Number of Pension Contribution Years       = Denominator

3. That produces the CP share, of which the employee spouse gets ½ and the non-employee spouse gets ½.  Employee spouse gets 100% of SP share.

4. The time rule is applied to all pension benefits ultimately earned from a particular employer even when a spouse leaves the job during marriage and later returns to the same employer, but in a materially different capacity, after divorce (Gowan)

D. When Should Court Not Use the “Time Rule”?

1. When the years of service is not a substantial factor in computing the amount of the pension (Marriage of Poppe (1979) (error to use time rule when Navy pension was calculated based upon number of points earned rather than the years of service).

E. What if the Employee Spouse Doesn’t Retire When Eligible?

1. The non-employee spouse may have a right to receive his/her CP share of benefits as soon as the employee spouse is eligible to retire

2. If the employee spouse does not want to retire, he/she must still pay the non-employee spouse the CP share

3. The court may order a private employer to pay the non-employee spouse his/her share of the benefits.

4. The court may not order a public employer to pay benefits directly to the non-employee spouse, but instead may issue an order [“Gillmore order”] against the employee spouse to pay the non-employee spouse.  (Marriage of Gillmore (1981)) [See pp. 290-7]

F. Do ERISA [Federal Employment Retirement Security Act] restrictions on alienation or attachment of covered plans pre-empt state law?  [See pp. 296-97, and pg. 349]  NO

1. Congress by the Retirement Equity Act allows divorce-related state law property and support distribution to alternate payee pursuant to a qualified domestic relations order (QDRO)

2. An alternate payee may be a spouse, former spouse, child, or other dependent of the pension holder

3. The Retiremetn Equity Act states that provides that the ERISA restrictions do not apply to a QDRO 

G. Disability Pay

1. To the extent this is intended to replace marital earnings (i.e. married when take disability status), it is CP

2. To the extent it is intended to replace post-divorce earnings (i.e. already divorced when you take disability status), it is SP [p. 350 Marriage of Jones (Cal. 1975)]

3. If the employee spouse is eligible for retirement benefits but chooses disability pay instead, the disability pay is treated as CP to the extent it replaced a CP interest in retirement benefits the employee spouse could have taken.

4. If the disability pay extends beyond the normal retirement age, it is CP to the extent the right to disability pay was earned during marriage or purchased w/ CP funds.

H. Early Retirement and Severance Pay

1. The CP interest in employee spouse’s retirement benefits is interest in drawing from a stream of income that begins with the employee spouse’s retirement. 

2. The employee spouse is free to retire when eligible, to keep on working, or to take early retirement.

3. The non-employee spouse has a CP share of the actual retirement benefits when the employee spouse retires.

4. Where employee spouse takes early retirement and obtains enhancement of retirement benefits, the non-employee spouse has a CP share of retirement benefits and of the enhancement, to the extent the eligibility for enhancement was earned during marriage [p. 360 Marriage of Lehman (Cal. 1998)].

5. Where divorced employee spouse is given severance pay, this is his/her SP.   Severance pay is designed to replace future wages which would have been earned.  These wages would have been the employee spouse’s SP if earned after divorce, so the severance pay is also SP.  (compare to disability pay) [p. 357 Marriage of Wright (Cal.App. 1983)]

I. Stock Options

1. An employee spouse may have the option to purchase stock at below market price, exercisable on specified dates if the employee is still working for the company.

2. Stock options exercised while the employee is married are CP

3. Stock options exercised after divorce may be part CP/part SP to the extent the right to exercise the stock option was based on employment during the marriage.  The court may apportion using the time rule. [p. 371 Marriage of Hug (Cal.App. 1984)]

J. Terminable Interest Doctrine

1. Under terminable interest doctrine, the non-employee spouse’s CP interest in the employee spouse’s retirement benefits ends with the non-employee spouse’s death (i.e. it “goes back into the pot” of the surviving employee spouse’s retirement plan).

a. However, in 1986 California legislature abolished the terminable interest doctrine [Fam. Code 2610]

b. This applies equally to marriages that end in divorce and those that persist until the death of one of the parties 

c. A divorced non-employee spouse may assert her CP interest in any benefit generated by community labor 

d. A divorced non-employee spouse may will away her CP interest 

e. Even when the marriage persists until death, the estate of the deceased employee spouse may not will away the non-employee spouse’s CP share 

K. Marriage of Poppe  (Cal.App. 1979) – The CA “Time Rule”:  H on active Naval duty for 7 years and then joins the reserve.  H & W separate.  H stays in reserve until he retires.  Community has an interest in what H earned during the period they were married.  A certain % of his pension check should be paid to his wife.  

1. How much?  Navy reserve calculates pension based on the minimum # of years of qualifying service in which he earned 50 points.  H retired w/ 5,002 points, 3000 of which were earned prior to the marriage.  1,632 earned during marriage

2. H argues wife should get (1/2)(1632/5002) X 592 = $95.50/month

3. TC disagreed w/ H.  TC apportioned the pension on the basis of the time rule by dividing the 27.25 years between the marriage and separation by the 31.5 qualifying years so that W’s share amounted to $253.60/month.  

4. AC disagreed w/ TC’s method.  The time rule is not the only rule for apportioning retirement benefits.  Here, it was the points that they should have looked at, not the years.  Wife would get a windfall if the court used years. 

5. Court says the traditional time rule is easy:  H married for 10 years and employed for 20 years.  H’s ½ of the pension = CP; Pension = $200/month.  H gets his half of the CP ($100).  H = $150(50CP + 100 SP). W = $50/mo.

L. Marriage of Gowan  (Cal.App. 1997):  H and W married in 1957.  H began employment at Beckman in 1960 and continued to work there until 1974.  During that time, H earned $30K/year. The couple divorced in 1978 and court retained jurisdiction.  H was rehired 10 years later by his employer and earned $100K/year.  H worked there until he retired in June of 1984. When H divorced, he agreed that W was to get a ½ CP interest in pension earned from the employer.  W filed for enforcement of the judgment

1. TC used the time rule:  14 years married / 18 years employed.  Court decided that 72.95% of the pension = CP.  ½ of that would go to the wife (36.475% of the pension).  

2. H upset b/c pension now worth a lot of money.  Only earned $30K during the marriage.  At time of divorce, pension had an agreed value.  Now, pension worth more, but not because of what happened during the marriage.  H argues it was a separate contract.

3. Court says they were not 2 separate pension plans.  Both periods of employment were credited.  

4. Court looks at Bergman and Judd:

a. Bergman:  Even when the employee’s service is not continuous, a pension based upon total service years may be divided according to the time rule

b. Judd:  H and W share the same qualitative interest in H’s retirement rights, and the fact that a plan reflects subsequent salary increases does not alter the community’s interest in those rights.  The court gave the first service years (during the marriage) as much weight in computing total service as the last few years (after separation).

5. Court here holds that the community contribution to H’s pension (14 years) was crucial to its final value and to the amount received by H.  

6. W’s percentage stays the same – the value just happens to be greater now.  

7. Court makes much of how the employer calculates the benefits.  Here, employer regarded it as one pension. 

M. The Right to Reinstate a Pension 

N. Marriage of Forrest (Cal.App. 1979):  
O. Hypo:  W starts working for company in 1980 and is married to H1 (1980-1990).  She marries H2 in 1992.  W gets divorced in 2002.  W retires in 2005 after 25 years of employment.  What community share does H1 have?  10/25 = .4 = CP.  H1 = .2  H2 also gets .2.  H1 and H2 will take away the same amount of money if they wait until she retires.  

1. If H1 takes a settlement in 1990 instead of an option to start drawing from the benefits later, he will get .2 of the value as of 1990.  However, if he waits until she retires, he will get the same amount that H2 gets.

2. In 1991, H1 makes a will leaving his share of the retirement pension when get gets it to his cousin Fred.  Does H1 own that amount?  Yes.  Can he will it?  Yes.  

XIII. Separate and Apart – Division at Divorce

A. When does “the community” end?

1. Rule in most jurisdictions: 

a. At the death of one spouse or 

b. At the entry of a judicial termination order (legal separation or dissolution)

2. CA Family Code §771:  

a. Community ends if you are living separate and apart from your spouse

B. Marriage of Baragry (Cal.App. 1977):  Aug. 4, 1971 H moved out of house onto boat; then took apt. w/his 28 y.o. girlfriend.  H didn’t sleep in family residence but “maintained continuous and frequent contact with his family,” ate dinner at home almost every night 1971-1972 and thereafter ate at home at least 3 to 5 times a week.  Xmas Eve 1971 he slept at home.  H frequently took wife to social occasions…dinners for professional and academic groups, outings w/other doctors and their wives.  Sent W numerous B-day and anniversary cards 1971 to 1975.  Parties filed joint tax returns.  H paid all household bills and supported family.  Regularly brought laundry home to wife, who washed and ironed it.  Parties had no sexual relations after Aug. 4, 1971.  W knew of girlfriend but desired a reconciliation.  H did not tell her he was never coming back.  H filed for divorce October 14, 1975.

1. Issue:

a. Was date of separation Aug. 4, 1971, or Oct. 14, 1975 [Were H’s earnings after Aug. 4, 1971 CP or SP]?

2. Held:

a. Date of separation was Oct. 14, 1975 and H’s earnings were CP

3. Rationale:

a. Fam. Code §771 “living separate and apart” defined by case law as:  “that condition when spouses have come to a parting of the ways with no present intention of resuming marital relations.”

b. Living in separate residences is not enough

c. The question is whether the parties’ conduct evidences a complete and final break in the marital relationship

d. Here the only evidence is absence of sexual relationship

1) Conclusion(This is not enough 

e. So long as wife is contributing her special services to the marital community she is entitled to share in its growth and prosperity

f. W was furnishing all the normal wifely contributions to a marriage that husband was willing to accept and most of the services normally furnished in a 20 year old marriage
g. H was presumably enjoying a captain’s paradise, savoring the best of both worlds…one who enjoys the benefits of a polygamous lifestyle must be prepared to accept its accompanying financial burdens

4. WHAT IF W’S HOPES FOR RECONCILIATION HAD BEEN MET?  H MOVES BACK IN, THEY HAVE SEX, THEN [6 MONTHS? 6 DAYS?] LATER HE MOVES OUT AGAIN, RETURNS TO GF, AND FILES FOR DIVORCE.

a. DOES COMMUNITY END WHEN ONE PARTY “INTENDS”IT TO END?

C. Marriage of Jaschke (Cal.App. 1996):  H overheard telephone call between W and her lover.  H moved out and filed for divorce the next day.  H intended at that time [TC found] to terminate marriage.  H moved back in, slept in separate bedroom, gave W intimate apparel.  Default judgment dissolution entered May 17, 1993.  Parties reconciled, W moved to set aside divorce, granted Oct. 1, 1993.  On May 24, 1993, 7 days after default judgment granted, H purchased a 40-acre walnut orchard and later got the proceeds of the harvest.  On Dec. 7, 1993 W moved out and filed for divorce Dec. 15, 1993.  TC found separation Feb. 17, 1993 to June 4, 1993 and earnings then were SP and so walnut orchard SP.  Separation occurred again on Dec. 7, 1993.

1. Issue:

a. Did trial court err in finding separation Feb. 17, 1993 to June 4, 1993 and walnut orchard to be SP?

2. Held:

a. Yes.  Separation was not found, and orchard was thus CP.

3. Rationale:

a. Under §771, “living separate and apart” means:

1) The couple has no present intention to resume the marital relationship and 

2) Their conduct shows a complete and final break in the marital relationship 

b. H’s conduct in moving out, filing for divorce and then moving back in, getting a default judgment, which is later set aside by stipulation proves at most a temporary, though serious, rift in the marriage relationship 

4. Conclusion:

a. While there is sufficient evidence of H’s intention to end the marriage when he moved out of the marital residence and filed a petition for dissolution in Feb. 1993, the evidence does not support a finding of a complete and final break in the marital relationship at that time b/c the parties eventually reconciled before the final rift

1) Separation, for purposes of property distribution did not take place on that date

D. So does a separation with intent to end the marriage plus no reconciliation mean the marriage ended when the party walked out?

1. No, the marriage only ends upon death or divorce/nullity

2. The ‘community’ ends for purposes of property characterization when there is:

a. EXPRESSED intention of ONE party to end marriage AND
b. This RESULTS in complete and final break  

E. Power/Jurisdiction of the Court to Divide and Dispose of CP

1. CA Family Code §2550

a. 50/50 division of CP except in accordance with:

1) Written agreement of the parties

2) Oral stipulation of the parties in court

2. Robinson v. Robinson (Cal. App. 1944)

a. The power of the court in disposing of the property of the parties in a divorce action is limited to their community property

1) In such a proceeding the court has no power to dispose of the separate property of one of the parties

3. Marriage of Hebbring (Cal. App. 1989)

a. The Family Law Act limits the trial court’s jurisdiction in a dissolution proceeding to characterizing property as separate or community, confirming separate property to a particular spouse, and dividing the community and quasi-community property

1) It lacks jurisdiction to dispose of either spouse’s separate property

b. Thus the trial court in a dissolution action may not impose a constructive trust on one spouse’s separate property nor may it award damages for conversion

1) To obtain such relief, a spouse must file an independent civil action which may then be consolidated with the dissolution action

c. In this case the trial court ordered husband who threw wife’s jewelry into the sea to reimburse her from his share of community property

1) This remedy is appropriate since dissolution proceedings still retain some vestige of equity and the trial court properly relied upon equitable principles

2) Husband’s willful destruction of wife’s jewelry constitutes “unclean hands” and precludes his seeking judicial relief 

(a) He may not complain when his conduct was so egregious 

F. Fiduciary Duty

1. BASIC PRINCIPLE:

2. Spouse who manages and controls a community asset acts as a fiduciary with respect to the other spouse’s interest in that asset 

3. Cal. Fam. Code §721—Governs transactions between spouses 

a. These are subject to general rules governing fiduciary relationships

b. Duty to:
1) Provide access to books
2) Provide upon request true and accurate accounting 
3) Hold as trustee any benefit or profit derived from any transaction by one spouse without the consent of the other spouse which concerns the community property 

4. Cal. Fam. Code §1100(3e)—Manager spouse has fiduciary duty to other spouse in management and control of CP under general rules governing fiduciary relationships

a. Duty to:  

1) Make full disclosure of all material facts and information re existence, characterization and valuation of all assets 

2) Provide equal access to all information, records and books 

5. REMEDIES AVAILABLE FOR BREACH:

a. Cal. Fam. Code §1101—A spouse has a claim against the other spouse for any breach of fiduciary duty which impairs community estate which includes, but not limited to, a single transaction or a pattern or series…which…have caused or will cause a detrimental impact to the claimant spouse’s undivided ½ interest in the community estate
6. WRONGFUL TRANSFERS TO 3RD PARTY:

a. Rules:
1) Spouse with control and management of CP (either spouse in most instances, manager spouse in case of e.g. business) may sell or encumber the CP for a valuable consideration without the consent of the other spouse  

2) One spouse may not make a gift of CP w/out written consent of the other spouse

(a) A transfer is a gift if not made in exchange for valid, valuable consideration 

7. DEFENSES:

a. Other spouse “ratified” after the fact in writing [“Dear Aunt Bertha, I was so glad to hear that you enjoyed the gift Ned bought for your anniversary”]
b. Other spouse “waived right to object” by conduct showing knowledge and consent 
c. Or should be “estopped” from objecting b/c giving spouse relied detrimentally on other spouse’s knowledge and consent 
d. Also laches  
8. REMEDIES:

a. The nonconsenting spouse only may bring an action against the 3rd party [Statute of Limitations is 1 year for real property] to:
1) Set aside the entire gift (if donor spouse is still living) OR
2) Recover half of the gift (if donor is dead)
b. Against the donor spouse to:

1) Reimburse the community for the full value of the gift (if donor is alive) OR 
2) Recover half the value of the gift from the donor’s estate (if donor is dead)
9. RULE RE REAL PROPERTY:

a. Neither spouse may sell, mortgage, lease for more than one year, encumber, contract to sell, or otherwise transfer for value and CP real property without the express written consent of the other spouse 
b. Exception:

1) “Involuntary transaction” due to operation of law, as where a mechanic’s lien arises due to work performed on a CP residence (even with consent of only one spouse)
2) There is a rebuttable presumption that transfer is valid if:
(a) CP asset is held in name of transferor spouse only
(b) 3rd party acts in good faith and did not know of marriage 
10. REMEDIES:

a. Nonconsenting spouse may:
1) Have entire transaction set aside (if transferor spouse is still alive)
2) Have a transfer for value as to spouse’s ½ interest (if transferor dead)
b. In both cases must reimburse creditor for full consideration given 

11. Marriage of Schultz (Cal.App. 1980):  

a. Allocation of debt is divided equally even though husband failed to appear in court and received a default judgment against him

b. Reasoning is that §2602 states that as an exception to equal division, “the court may award, from a party’s share, [the amount the court] determines to have been deliberately misappropriated by [the] party to the exclusion of the [interest of the other party in the community estate]

12. Marriage of Moore (Cal.3d 1980):  

a. Husband allegedly misappropriated items of community property by disposing of them without valuable consideration and without the consent of his wife in order to purchase alcoholic beverages

b. Family Code §1100(b)-A spouse may not make a gift of community personal property, or dispose of community personal property without a valuable consideration, without the written consent of the other spouse 

c. Family Code §1100(c)-A spouse may not sell, convey, or encumber the furniture, furnishings, or fittings of the home, or the clothing or wearing apparel of the other spouse or minor children which is community personal property, without the written consent of the other spouse

13. Marriage of Beltran (Cal.App. 1986):

a. Husband forfeited military pension after military court-marshal and the trial court ordered husband to reimburse the community for half of this amount

b. It was the husband’s separate criminal conduct that diminished the wife’s share of the community property to which the wife was otherwise entitled to upon dissolution

1) Wife should not be made in effect to share in a penalty imposed upon husband for his criminal conduct

2) Accordingly the court concludes that as a matter of equity that criminal conduct on the part of the husband which directly caused forfeiture of pension benefits justified the trial court’s conclusion that wife was entitled to reimbursement for her share of such lost community property

14. Marriage of Lucero (Cal.App. 1981):

a. Where b/c of a community investment a spouse has an opportunity to make a further good investment, his using SP to do so rather than available CP violates the duty of good faith.  Thus, where H had withdrawn funds from a pension plan that was primarily a community asset but was free at any time to buy back into the plan, regaining valuable benefits at a relatively small cost, his use of separate funds to do so was wrongful.  The divorce court declared the pension benefits community, while requiring W to reimburse H’s separate estate for its contribution.

15. Somps v. Somps (Cal.App. 1967):

a. The fact that H used SP to purchase property is not evidence of taking any undue advantage nor is it a breach of a fiduciary relationship which would invoke a presumption of fraud or undue influence.  There is no reason why H should be compelled to keep his SP funds idle.  H had made many investments benefiting the community during marriage.   

G. Creditor’s Rights

1. Property Liable for Debts

a. All the CP and the debtor’s SP are liable for a debt they incurred before marriage.  The other spouse’s separate property is not liable.

1) Exception

(a) The CP earnings of the nondebtor spouse are not liable for the debtor’s premarital obligations as long as those earnings are held in a deposit account in which the debtor spouse has no right to withdrawal and those earnings are not commingled with other community property, except property insignificant in amount.  “Earnings” means compensation for personal services. [Cal. Family Code §911]

2. Debts Incurred by One Spouse During Marriage

a. All the community property and the debtor’s SP are liable for a debt they incurred during marriage.  The SP of the other spouse is not liable.  [Cal. Family Code §§910, 913].  “During marriage” does not include the period of time during which the parties are living separate and apart before a judgment of dissolution or legal separation.  [Cal. Family Code §910(b)].

b. Exception

1) When one spouse incurs a debt for “necessaries” during marriage, the other spouse is personally liable for the debt (i.e., the other spouse’s SP can be reached to satisfy the debt) [Cal. Family Code §914(a)(1)].

3. Special Rule for Encumbrances of Community Property

a. When a married person joins in an encumbrance of CP to secured a debt incurred by the person’s spouse, the person’s SP is not liable for the debt unless the person also incurred the debt [Cal. Family Code §913(b)(2)]

4. Tort Liability

a. A person is not liable for her spouse’s torts except in cases where they would be liable for them if the marriage did not exist [Cal. Family Code §1000(a)]

b. Order of Satisfaction for Tort Recoveries Against One Spouse

1) Activity for Benefit of Community 

(a) Liability satisfied first from the CP and then from the SP of the married person [Cal. Family Code §1000(b)]

2) Activity Not for Benefit of Community 

(a) Liability satisfied first from the SP of the married person and then from the CP [Cal. Family Code §1000(b)]

c. Exception 

1) Order of satisfaction does not apply to the extent that liability is satisfied out of insurance proceeds [Cal. Family Code §1000(c)]

d. Remedy for Failure to Follow Order

1) If the prescribed order of satisfaction is not followed, the spouse injured thereby may seek reimbursement from the other spouse [Cal. Family Code §§920, 1000]

5. Creditor’s Rights at Divorce

a. At divorce the court assigns the parties’ assets and liabilities.  After the court has assigned the assets and liabilities, the liability of persons and of property is as follows.

1) Each Spouse Personally Liable for Own Debts [Cal. Family Code §916(a)(1)]

2) Each Spouse Personally Liable for Debts Assigned by Divorce Court [Cal. Family Code §916(a)(3)]

3) Debts Neither Incurred by Spouse Nor Assigned by Court-No Liability-If a debt was neither incurred by a person nor assigned by the court to that person, he is not personally liable for the debt and neither the SP he owned at the time of the division nor the property he received in the division is liable for the debt [Cal. Family Code §916(a)(2)] 

4) Spouse’s Property Applied to Satisfy Debt Assigned to Other Spouse 
(a) When a spouse’s property is applied to satisfy a debt assigned to the other spouse, he has a right to reimbursement of the amount applied, with interest, from the other spouse.  He may recover reasonable legal fees incurred in enforcing the right of reimbursement. [Cal. Family Code §916(b)]

H. DELIBERATE MISAPPROPRIATION OF COMMUNITY PROPERTY BY ONE SPOUSE 

1. CA Family Code §2602:  The Court may award from a party’s share, the amount the court determines to have been deliberately misappropriated by the party to the exclusion of the interest of the other party in the community estate.

2. This does not mean that each spouse must make a full accounting to the other spouse for every CP penny spent.

3. When you file for divorce, you can seek a TRO preventing both parties from disposing of any property—CP or SP, QMP or QCP—without written consent of the parties or of the court.  

4. Williams v. Williams (Cal.App. 1971)

a. A H’s duty to his W with respect to community property is to account for that portion of the money which was CP and to reimburse W for her share of any of the CP not shown to have been used for CP if the amount in dispute was intact immediately prior to the filing of divorce.

5. Marriage of Rossi (Cal.App. 2001)

a. W concealed lottery winnings during dissolution proceedings from H.  §1101, subdivision (h) provides that where a spouse conceals assets under circumstances satisfying the criteria for punitive damages (in this case fraud) under Civil Code §3294, a penalty representing 100% of the concealed asset is warranted.  All W’s lottery winnings awarded to H.

I. Division of Liabilities

1. General rule:  the CP liabilities are divided 50/50
a. Exceptions:

1) Educational loans are assigned to the spouse receiving the education

2) Tort liability caused a spouse not pursuing community activities is assigned to that spouse

3) Where liabilities exceeds assets, the court can make an equitable division.

2. During marriage, the community is liable for all debts which either spouse brings to the marriage.  At divorce, those pre-marriage debts (to the extent they still exist) are assigned back to the spouse who first incurred them.

XIV. Premarital Agreements

A. CA Family Code §1600

1. CA has adopted the Uniform Premarital Agreement Act
B. CA Family Code §1601

1. This statute applies to any premarital agreement executed on or after January 1, 1986.

C. CA Family Code §1612

1. Parties to a premarital agreement may contract w/ respect to all of the following:

a. The rights and obligations of each of the parties in any of the property of either or both of them whenever and wherever acquired or located.

b. The right to buy, sell, use, transfer, exchange, abandon, lease, consume, expend, assign, create a security interest in, mortgage, encumber, dispose of, or otherwise manage and control property

c. The disposition of property upon separation, marital dissolution, death, or the occurrence or nonoccurrence of any other event.

d. The making of a will, trust, or other arrangement to carry out the provisions of the agreement.

e. The ownership rights in and disposition of the death benefit from a life insurance policy

f. The choice of law governing the construction of the agreement.

g. Any other matter, including their personal rights and obligations, not in violation of public policy or a statute imposing a criminal penalty.  

2. The right of a child to support may not be adversely affected by a premarital agreement.  

3. You CAN waive spousal support (under new §1612(c)) but you can’t enforce unless the spouse who you want to enforce it against had independent counsel or if it would be unconscionable at the time of divorce = at enforcement  
a. To be void and unenforceable everything else in the pre-marital agreement has to be unconscionable at the time of execution – only the spousal support can be voided b/c it is unconscionable at the time of enforcement.  You won’t know whether you need spousal support at the beginning of the marriage, only at divorce.  

b. New §1612(c) clarifies that “An otherwise unenforceable provision is not enforceable simply b/c you had independent counsel.”

1) All other aspects are not enforceable if it was not voluntarily entered into 

c. The old CA case law rule from In re Marriage of Higgason was that premarital agreements to waive or limit the right of spousal support are unenforceable b/c they violate the public policy against contracts promoting dissolution of marriage.  Duty to support one’s spouse is essential to a marriage and is not waivable.  

d. In re Marriage of Pendleton and Fireman:  Issue was whether you could validly waive or limit spousal support in a prenuptial agreement.  CA Supreme Court held that a spousal support waiver in a prenuptial agreement is not contrary to public policy and not per se void or unenforceable.  The Court reasoned that the legislature, by omitting any reference to spousal support, rather than specifically prohibiting spousal support agreements, intended to leave decisions on that matter to the courts, where the policy could continue to evolve.

e. The legislature responded to Pendleton by passing S.B. No. 78, which contains the amendments to §1612 and §1615 (italics).  Amendments spell out what “voluntariness” means.

f. Marriage of Bonds:  Court held that a trial court does not have to give strict scrutiny to a prenuptial agreement in determining whether the spouse who was not represented by legal counsel executed it voluntarily—lack of counsel is only one factor in determining voluntariness.  Parties to a prenuptial agreement are not in a confidential relationship and are not bound by the fiduciary duty that applies to spouses.  

1) In response to Marriage of Bonds-If you want to show the agreement was signed voluntarily, this is how “voluntary” is defined and proved:

(a) They have to have independent counsel

(b) There has to be 7 calendar days between being given the agreement and signing the agreement

(c) The party can waive their rights however this must be memorialized in formal writing

(d) There is a right to legal counsel or the party can sign a separate statement saying that you are waiving your right to legal counsel 

(e) Also summarizes the usual defenses mentioned in Bonds, e.g. No duress or undue influence 

g. The Bottom Line

1) The Legislature responds to Pendleton and Bonds – spells out what “voluntariness” means 

2) Draft your pre-nups and go ahead and include spousal support waivers

3) BUT each party has to have an individual lawyer AND still may be declared unenforceable as unconstitutional at the time of divorce

4) For all other provisions regarding property (not support) individual lawyer not required but requires really strong evidence of voluntariness 

D. CA Family Code §1614 – Amendment; revocation
1. After marriage, a premarital agreement may be amended or revoked only by a written agreement signed by the parties.  The amended agreement or the revocation is enforceable w/out consideration.  

E. CA Family Code §1615 – Enforcement

1. A premarital agreement is not enforceable if the party against whom enforcement is sought proves either of the following:

a. That the party did not execute the agreement voluntarily
b. The agreement was unconscionable when it was executed and before execution of the agreement all of the following applied to that party:

1) That party was not provided a fair and reasonable disclosure of the property or financial obligations of the other party.

2) That party did not voluntarily and expressly waive, in writing, any right to disclosure of the property or financial obligations of the other party beyond the disclosure provided

3) That party did not have, or reasonably could not have had, and adequate knowledge of the property or financial obligations of the other party.
2. An issue of unconscionability of a premarital agreement shall be decided by the court as a matter of law

3. For the purposes of subdivision (a), it shall be deemed that a premarital agreement was not executed voluntarily unless the court finds in writing or on the record of all the following:

a. The party against whom enforcement is sought was represented by independent legal counsel at the time of signing the agreement or, after being advised to seek independent legal counsel, expressly waived, in a separate writing, representation by independent legal counsel.

b. The party against whom enforcement is sought had not less than 7 calendar days between the time that party was first presented w/ the agreement and advised to seek independent legal counsel and the time the agreement was signed.

c. The party against whom enforcement is sought, if unrepresented by legal counsel, was fully informed of the terms and basic effect of the agreement as well as the rights and obligations he or she was giving up by signing the agreement and was proficient in the language in which the explanation of the party’s rights was conducted and in which the agreement was written.  The explanation of the rights and obligations relinquished shall be memorialized in writing and delivered to the party prior to singing the agreement.  The unrepresented party shall, on or before the signing of the premarital agreement, execute a document declaring that he or she received the information required by this paragraph and indicating who provided that information

d. The agreement and the writing executed pursuant to paragraphs (a) and (c) were not executed under duress, fraud, or undue influence, and the parties did not lack capacity to enter into the agreement

e. Any other factors the court deems relevant.

F. CA Family Code §1620 – Restrictions on altering spouses’ legal relations

1. Except as otherwise provided by law, a husband and wife cannot, by contract w/ each other, alter their legal relations, except as to property.  

2. Borrelli v. Brusseau:  held that a wife’s personal nursing care of her invalid husband is a personal nondelegable duty required of the wife by the marriage contract and thus does not provide consideration for H’s marital promise to leave property to his wife in exchange for her nursing care.  However, if W had filed for divorce and H then promised to leave property to W in exchange for her dropping the divorce petition and reconciling, the agreement would be enforceable.  

3. In re Marriage of Mathiasen:  held that the spouses’ household expense reimbursement was unenforceable b/c it altered the statutory obligation of mutual support.

G. Can draft a prenup that says:

1. There will be no CP

2. Wages will remain SP

3. All of the SP and income from SP you had before marriage will remain SP after marriage

H. Under English CL and statutory law in the US for many years, you could not make a valid prenuptial agreement (for public policy reasons) for a temporary marriage where the parties didn’t believe they would be married “until death do you part.”  

1. Marriage of Dawley (Cal. 1976):  Betty and James had a relationship.  They had broke up but later resumed their relationship.  Two weeks after getting back together, Betty discovered she was pregnant.  Betty would lose her job if she was found to be pregnant out of wedlock.  James was worried too b/c he was an engineer and Betty threatened a paternity suit– the publicity would threaten his employment.  They agreed to a temporary marriage as a solution to their dilemma.  James has his lawyer draft a premarital agreement – each spouse disclaimed all rights, including CP, in the property of the other spouse.  Betty had a daughter from a previous agreement.  James agreed to support Betty and her daughter for a minimum of 14 months.  The couple’s daughter Lisa was born in January of 1965.  James filed for divorce in 4/73

a. Court awarded Betty $1 in spousal support, custody of their daughter, and child support of $300

b. Betty argues that the prenup was invalid (contrary to public policy) b/c it was signed in contemplation of divorce

c. Court here said that times have changed.  Court looks at the objective agreement instead of the subjective contemplation of the parties.  

d. Court rejects Higgason (p. 102)

e. Court only cares if the agreement promotes divorce.  After looking at this agreement on its face, the court said that it did not encourage divorce.  In fact, the court found that the agreement actually encouraged Betty to stay married for at least 14 months.  The longer she stayed married, the more she got benefits beyond the minimum.

f. If Betty had waived her right to be supported during marriage, that would be contrary to public policy.  

g. Betty got 14 months of support as a minimum but she actually got more than that.  She also got support for her daughter Carolyn.  

h. What about undue influence?  Court said there wasn’t a problem b/c they didn’t have a fiduciary duty to one another before the marriage.  Each had a lawyer and entered into the K at arm’s length.  Betty argues that she was pregnant and had to get married.  However, court felt that James was threatened by a paternity suit and therefore was in basically the same position as Betty.

i. Main point:  Don’t have to contemplate marriage till death do you part in order for there to be a valid prenuptial agreement.

I. How can you tell when a prenuptial agreement promotes divorce?

1. Marriage of Noghrey (Cal.App. 1985):  The couple entered into a kethuba agreement, which laid out what the wife would get in the event of a divorce.  The agreement was written that way b/c in orthodox Jewish law, a husband can initiate a divorce, but a wife cannot ( built in settlements that are supposed to protect the wife economically.  W’s brother dictated the terms of the kethuba ( W was to get the house in Sunnyvale and $500,000 in the event of a divorce.  Couple was married for 7 ½ months and then divorced in CA.  Is the agreement valid or contrary to public policy?

a. Rule:  Court will usually uphold the agreement if it deals w/ property owned before marriage or seeks to ensure the separate character of property acquired before marriage.  

b. Problem here was that it constituted a promise by the husband to give the wife a very substantial amount of money and property, but only upon the occurrence of a divorce.

c. The agreement encourages the H to stay married but encourages the W to get a divorce.  

d. Court said that W did not possess great wealth and the prospect of receiving a house and a minimum of $500K by obtaining a no-fault divorce would “menace the marriage of the best intentioned spouse.”

e. Court invalidated the agreement b/c it promoted divorce.  

XV. Validity of Marriage/Annulment/Conflicts/Common Law Marriages

A. Void/Voidable Marriage Distinction

1. Void = absolutely invalid marriage, cannot be “saved”

2. Voidable = potentially invalid marriage, can be “ratified” by action of innocent party (or sometimes by “after the fact” compliance with legal requirements, e.g. divorce from first husband becomes final and wife and second husband continue to cohabit)

B. Void Marriages 

1. Incest 

2. Bigamy [but see under Voidable absent spouse exception]

3. Polygamy

4. Mental Incapacity (permanent)

a. Such that a person could not understand or give consent to nature of marriage contract and its related rights and duties [in some states makes marriage void, in others this is instead a ground for divorce]

5. Who can attack?

a. Any person 

6. When is an attack likely?
a. Dissolution or death of any party (in this case the heirs of the deceased will challenge survivor’s right to take under will or by intestate succession as “spouse”).
C. Voidable Marriages 

1. Under Age (also called “nonage”) of consent in jdx

2. Bigamy

a. However, former spouse absent and not known to be living for 5 years

3. Unsound Mind (at the time of marriage-temporary)
a. Person is incapable of understanding the nature of marriage contract and its duties and responsibilities 

4. Intoxicated at Time of Marriage

a. Such that the person is not able to understand or know the nature of the ceremony or its legal effect

5. Physically Incapable 

a. Person incapable of heterosexual intercourse (cannot engage in copulation e.g., impotence or vaginismus) at time of marriage and condition is “permanent” (typically 3 years) [in some states this is instead grounds for a divorce]

6. Force/Duress

7. Fraud/Misrepresentation as to “essentials” of marriage

8. Who can attack?

a. Party Only (if it is a minor then the parent of the minor can attack)-Injured Party Only 

9. When attack likely?

a. Within the statute of limitations period after discovery if injured party chooses Not To Ratify
10. What are some Defenses?

a. Collusion

b. Ratification 

c. Unclean Hands  

D. EFFECT OF DECLARING A MARRIAGE VOID:

1. It restores parties to the status of unmarried persons as of the date of the voided marriage

2. There is no right to spousal support

3. There is no automatic right to share of property acquired by other spouse during marriage (e.g. no “marital” or “community property” entitlement)

4. However, possible legal status/inheritance rights of children

5. In CA courts may still order support pendente lite, fees, and division of “quasi-marital property” (QMP) for putative spouse who entered into marriage in good faith 

6. Most states declare children of a void or voidable marriage to be legitimate for purposes of inheritance.  Uniform Parentage Act (adopted in California) declares that the parent-child relationship is the same regardless of the parents’ marital relationship

E. Conflicts (Based on Restatement of Conflicts (2d) Rule)

1. The validity of marriage is to be determined by the law of the state which has the most significant relationship to the spouses and the marriage 

a. This could be the state of celebration, state where spouses lived for most of the marriage, or state where domiciled at time validity is tested

2. A marriage valid by the law of the place where it was contracted will be valid elsewhere unless it violates the strong public policy of another state which has the most significant relationship to the spouses and the marriage 

a. However, a marriage invalid in the state of celebration is not automatically invalid elsewhere

3. Courts are interested in finding validity and there is a common law tradition to “presume morality and not immorality; marriage and not concubinage, legitimacy and not bastardy.”  

4. Courts usually uphold marriage that is valid

a. In the state of celebration 

b. Where at least one party lived at the time of celebration 

c. Where the parties are domiciled at the time validity is tested

5. Exception may be where parties left state A intentionally in order to evade its marriage laws, were married in B, and returned to state A

a. The Uniform Marriage Evasion Act provides such marriages are invalid

b. Some states have adopted this language; others including CA have not, and rather, provide that a marriage in which the parties go outside the jurisdiction, but which is valid in the state of celebration, will be recognized as valid (CA Family Code §308)

F. Common Law Marriage

1. Requirements to make a CLM

a. Words of present intent (“I take you as my husband/wife”) NOT words of future intent (“We’ll get married someday even though I feel as if you’re my husband/wife right now”) PLUS
b. Sexual relationship PLUS
c. Holding out as husband and wife (This is the “acid test”—there can be no secret common law marriage)

2. There IS NOT an “automatic” common law marriage after a certain number of years (the 7 year period was traditional at common law but not now in U.S. jdxs)

a. If a., b. and c. are satisfied there is a CLM

3. However, if a valid CLM is made in one of these states, other states will recognize it under the CONFLICTS principle 

XVI. Putative Spouses

A. If you believe you are validly married to your “spouse” and it turns out the marriage is in fact not valid due to some legal impediment, should you be entitled to the benefits you would have gotten if married?

B. Putative spouse applies in contexts of:
1. Inheritance
2. Death benefits (cause of action for wrongful death, insurance benefits)
3. Dissolution of marriage (actually may start as divorce, end up as annulment)
C. In CA, if a person who believes in good faith that he/she was validly married even though he/she was not, he/she will be considered a putative spouse 

1. A putative spouse will get all the benefits of a legal spouse (i.e. death benefits, insurance proceeds, inheritance)

2. If one person tries to dissolve the marriage and it turns out the couple was not married in the first place, the court will hold that the marriage was null and void.  However, if the person can show that he/she was a putative spouse, the court will give him/her all the benefits that a legal spouse would have received.  

3. Putative spouse status lasts only as long as the good faith belief

a. Once a putative spouse learns that her marriage is invalid, he loses her protested status with respect to subsequently acquired property 

4. If a couple both knows they are not married there is NO putative spouse status 

D. Putative spouse issues can come up at death or divorce.  

1. If a putative spouse dies intestate, the surviving putative spouse will get ½ of the quasi-CP as well as the deceased putative spouses’ half since that is what a legal spouse would get in the same situation.  

2. If you are involved in a dissolution proceeding, you have to argue w/ your “spouse” about whether you had a good faith belief that you were really married.  If the court finds that one putative spouse sincerely believed that he/she was married, while the other putative spouse did not think he/she was married, the court will still divide up the quasi-CP 50/50.  

E. If you knew you weren’t married but held yourself out as married, you do not create a CL marriage in CA.  

1. Other states do recognize common law marriages

2. If you create a CL marriage in a state that accepts them, CA will recognize that CL marriage.  

F. Spearman v. Spearman (5th Cir. 1973):  Edward married Mary in Alabama then married Viva a few years later in California.  Edward dies.  His Fed Employee’s insurance policy provided that if no beneficiary were designated, the proceeds were to be paid to his “widow.”  Both wives claimed to be his “widow” and wanted the insurance proceeds.  The district court found (1) that Mary validly married in Ala; Viva’s marriage in Cal. entitled to presumption of validity, but Mary rebutted by showing no petition for annulment or divorce filed by Edward anywhere he was domiciled (2) Viva not putative spouse because there was no good faith belief in valid marriage; she knew that prior marriage was “likely” and “took no steps to perfect her marital status”

1. Presumption arises that the most recent marriage is the valid one.  But that presumption is rebuttable if the first wife can show that her marriage was still valid.  If presumption is rebutted by W1, burden shifts to W2 to show that that the first marriage is invalid.

2. Good faith belief is objective rather than subjective.  Would a reasonable person in the putative spouse’s position reasonably have believed she was married?  

3. Here, W2 knew that H was married before and had children but she never asked to see the divorce papers.

4. The court held that W2 did not carry her burden of rebutting and did not have a good faith belief that her marriage to H was valid (i.e. not a putative spouse).

5. TEST IS WHETHER A REASONABLE PERSON IN THE ‘PUTATIVE SPOUSE’S POSITION WOULD HAVE BELIEVED SHE/HE WAS VALIDLY MARRIED

G. Estate of Vargas (Cal.App. 1974):  H lived a double life as husband and father to two separate families, neither of which knew of the other’s existence.  When H died in a car accident, the probate court divided his estate equally between the two wives.  W1 contends that the evidence did not establish W2 as a putative spouse. 

1. Court holds that W2 was a putative spouse.  Her marriage was void b/c of H’s prior marriage to W1, but she had a good faith believe that she was validly married. 

2. The decedent had left both a lawful and putative spouse and the court equitably divided the decedent’s estate between the two claimants 

3. W2 was a putative spouse up to the day she found out she was not a legal spouse.  If you find out you are not a legal spouse but you continue to live w/ him, you are no longer a putative spouse as of the day you found out.   No longer get quasi-CP from that day on, but you still get it up to the time you found out.  

H. Wagner v. County of Imperial (Cal.App. 1983):  In 1976, H and W exchanged personal marriage vows.  As H’s request, W promised to take his name, be his wife, love him, have his children and live with him all their lives in sickness and in health.  The couple began living together and held themselves out as a married couple.  They had a child in 1977.  H dies in an accident in 1988.  W files a wrongful death action.  Was she a putative spouse?  

1. Court found that she was a putative spouse since she believed in good faith (had a subjective belief) that she was married to him even though it was a “void” common law marriage.

a. In addition, this subjective belief was coupled with appropriate acts for such marriage at common law

2. But statute requires some solemnization.  Does solemnization have to take place or is an exchange of vows enough?

3. “Although the usual putative marriage situation may arise under circumstances where a marriage is duly solemnized and celebrated in good faith but suffers from a legal infirmity, lack of a solemnization ceremony does not necessarily mean bad faith precluding a putative marriage.”

a. Putative spouse status does not require a solemnization ceremony

I. Centinela Hospital (Cal.App. 1989):  Interpreting the same wrongful death statute, this court rejected, as legally insufficient, putative spouse status predicated upon a purported CA common law marriage.  

1. The court in this case required a “reasonable” good faith belief (objectively reasonable) that there is a marriage and concluded that CA’s 1895 abolition of CL marriage makes such a belief unreasonable as a matter of law. 

J.  Santos note case (Cal.App. 1939):  Putative marriage found when a non-English speaking couple unfamiliar with CA law secured a marriage license and, believing they were married, began living together as husband and wife.

K. Sancha v. Arnolds note case (Cal.App. 1952):  Wife was a putative spouse b/c she entertained a good faith belief in the validity of her Nevada common law marriage, which she contracted when Nevada still permitted common law marriages.

L. Estate of Leslie (Cal.3d 1984):  H and W were married in Mexico in 1972.  Their marriage was invalid b/c it was never recorded, as required by Mexican law.  However, H believed that he and W were validly married.  The couple lived together as H and W for almost 9 years, when W died.  W died intestate.  W’s son from a prior marriage filed to be named the executor and H objected and counter-filed.  He argues that he is a putative spouse.  

1. H was putative spouse

2. H has the same intestate rights to his partner’s separate property that he would have had if they had been lawfully married 

a. Good faith belief in a marriage should put the putative spouse in the same position as a legal spouse.  

3. Court also says H should be named executor

a. Putative spouse has the priority status for appointment as administrator conferred on a lawful surviving spouse 

XVII. Unmarried Cohabitation

A. Living Together Agreements in CA

1. Marvin v. Marvin (Cal. 1976) (Guy lived with woman for 7 years w/o being married with all assets acquired during this time taken in his name then he ditched her) established the following principles:

a. Even though cohabitation may be marriage-like, CA does not apply its community property or family law to persons who never evidenced any intention to enter into lawful marriage(Instead, CA applies general contract principles 

b. Unmarried people can make a valid contract as to the mutual duty of support and holding of property

c. Such contracts are not void for being “meretricious” (parties aware that they were not married) as long as sex is not consideration for the contract.

d. The court will recognize and enforce:

1) Written contract

2) Express contract

3) Implied contract or agreement of partnership or joint venture

e. Remedies available include:

1) Constructive trust

2) Resulting trust

(a) Constructive and resulting trust are equitable remedies by which a person may obtain a share of ownership where title to property is in another 

3) Also can recover in quantum meruit for the reasonable value of household services rendered, less the value of support received if it can be showed that he or she rendered services with the expectation of a monetary reward

f. All Property Presumed Separately Owned

1) UNLESS there is an agreement to the contrary, “title” presumptively controls (if an instrument of title names M and F as co-owners, they are tenants in common, if no document of title, the party making the acquisition would presumptively be considered the sole owner)

g. If the court finds an agreement to share all property, this is not a finding of CP.  Marvin rejects the argument that such living together agreements (assuming they can be proved) fall under the Family Code.

h. If the court finds a living together agreement, this does not mean a finding of common law marriage

i. If the court finds a living together agreement, this does not mean a finding of a putative spouse

j. Same sex couples can make an enforceable Marvin agreement.

2. What Happened on Remand?  Did Michelle Get $?

a. On remand the trial court found no express contract, no basis for constructive or resulting trust.  Thus it rejected Michelle’s property claim, but awarded $104,000 in “rehabilitation” support ($1,000 per week for 2 years).  On appeal, award deleted b/c no basis in complaint for it.

b. Therefore, Michelle never got a nickel in ‘Palimony.’  What does a good claim look like?

1) Services other than the traditional “wife”-type services

2) No mention of love or sex

3. How Likely is a Marvin Claim to Succeed?

a. Absent a written, signed contract, attorneys consider Marvin cases difficult.  Trial judges tent to be skeptical of and hostile to plaintiff’s claims and may strongly pressure her or his attorney to accept extremely low settlement offers

4. Can couples draft living together agreements that include more rights than the state’s contract laws give them (e.g. lifetime support or unequal division (25%/75%) of the property?  YES

5. Can same sex couples draft valid, enforceable living together agreements?

a. Yes the rules are the same as for man-woman couples

b. “Meretricious” relationship doesn’t defeat enforcement unless sex is essential consideration for contract

B. Domestic Partnerships

1. Domestic Partnership Defined [CA Family Code 297]

a. “two adults who have chosen to share one another’s lives in an intimate and committed relationship of mutual caring.”
2. Available in CA to:

a. Two unmarried adults age 18 or older who are both of the same sex; OR if they are of the opposite sex

b. One or both of whom are over the age of 62 and qualify for social security benefits.

3. Domestic Partners MUST

a. Share a common residence

b. Agree to be jointly responsible for basic living expenses incurred by either of them during their relationship (and creditors may enforce this responsibility)

1) Housing

2) Utilities

3) Costs of maintaining the shared home

4) They are not responsible for one another’s debts, unless a third party extends them credit or provides goods and services based on both partners’ agreement to be responsible for that debt.

c. File a declaration of domestic partnership with the Secretary of State 

4. Domestic Partners are Treated as Spouses for Purposes of:

a. Claims for negligent infliction of emotional distress and wrongful death

b. Step-parent adoption

c. Eligibility for group health insurance coverage

d. Use of sick leave for care of a domestic partner or child

e. As in intestate heir of a deceased domestic partner

5. Domestic Partnership DOES NOT Give Rise to CP, Quasi-CP, or Quasi MP 
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