COMPARATIVE PROPERTY SYSTEMS: CP AND EQUITABLE DISTRIBUTION                             

CL/EQUITABLE DISTRIBUTION

· The common law approach is now called equitable distribution.
· Mainly the Eastern States
· Married Women’s Property Act (19th Century) – Regards the married woman as the separate and individual owner of all property that would have been hers but for the marriage. 
· Traditional Rule, Title is held by the individual spouse as if not married, but is always controlled by the Husband
· CL, when you got a divorce, you could take your stuff with you
· Today, under Equitable Distribution you divide up everything fairly.  There is sort-of a presumption of a 50/50 split, but the judge can do whatever he wants to divide property equitably (even reaching back into the pre-marital assets)
· Property belongs either to the husband or to the wife.  Property is held jointly only when one or both spouses elect to take title jointly.  
· Because of inequality towards an economically inferior spouse that may arise at marital termination, there are 2 redistributional mechanisms:
· (1): Elective Share – takes effect at death
· Ensures that the surviving spouse receives a substantial portion of the decedent’s entire estate (generally 1/3).   
· (2): Equitable Distribution – takes effect at divorce  
· Empowers the divorce court to assign property without regard to predivorce legal ownership.  
COMMUNITY PROPERTY

· CP approach is the minority approach in the U.S., and the CA approach a little different than others.

· History

· 1848 (treaty of Guadalupe Hidalgo) and the formation of the CA constitution

· 1850-1975- H had full managerial control over all CP, W could control her SP

· 1923 – W was given the right to will away her half of the CP property without H’s consent

· 1975, both can control CP assets

· CP is all property produced by the labor of either spouse during marriage.

· CP is owned equally by the spouses from the moment of acquisition.

· During the marriage, each has a ½ interest in the community

· The community owns all the products of your Labor (so not gift, bequest of devise(inherent)

· Upon death, each spouse owns 1/2 of the CP.

· Upon divorce, CA distributes CP 50-50, but some other states empower divorce courts to make an equitable distribution.  

	CL/EQUITABLE DISTRIBUTION
	COMMUNITY PROPERTY (CALIF.)

	
	

	During Marriage
Ownership follows title as if each spouse unmarried.

Title holder has full management and control of property.
	Each spouse has a present, existing, 1/2 interest in CP (Fam. Cod 751).  

As of 1975, both spouses have management and control of CP; but with some exceptions regarding business operated by one spouse (manager spouse has fiduciary duty to other spouse).

	At Divorce – What is Included
Alll property, however or whenever acquired.

[Gift, inheritance, or product of labor irrelevant]
	All CP = property acquired during marriage (and product of either spouse’s labor.

[SP not covered = all property owned before marriage, OR acquired during marriage by gift, bequest, or devise (inheritance) (FC 770)]

	At Divorce – How is it Divided
“Equitably” (in most ED states 50-50 of all property presumptive) (gained either before or during the marriage)

Discretion of judge based on factors, similar to spousal support NEED and FAULT
	50-50 Mandatory in CA for all CP.  Very few exceptions (FC 2550) (e.g. relief for breach of fiduciary duty.  

	At Death – What Happens to Estate

INTESTATE (no will)

Surviving spouse gets 1/3 (dower/curtsey share) of ALL property (from marriage and before), they the rest goes to the surviving issue (children or parents).  If there are no surviving issue – then the spouse takes all

TESTATE (Will)

Even if you leave a will, giving your spouse nothing, your

spouse may elect against will to take 1/3 “forced share” of decedent’s estate (all property).
	INTESTATE

Surviving spouse gets ALL CP; and 1/3 to ALL of SP, depending on surviving issue or parents.

TESTATE

Each spouse can “will away” 1/2 of CP and all of SP, so survivor only entitled to her/his 1/2 of CP, and to none of decedent’s SP.


CLASSIFICATION AND TRACING                                                                                                         

CHARACTERIZATION (“CLASSIFICATION”)
· Property takes on its characterization the moment it is aquired.  It retains this original characterization unless it is transmutted

· CA Fam Code § 760: Community Property

· Except as otherwise provided by statute, all property, real or personal, wherever situated, acquired by a married person during the marriage while domiciled in this state is CP.
· Property aquired during the marriage when one spouse was domiciled in CA (it doesn’t matter where the property is located)
· CA Fam Code § 770: Separate Property of Married Person

· (a): SP of a married person includes:
· (1): All property owned by the person before marriage,
· (2): All property acquired by the person after marriage by gift, bequest, devise, or descent,
· (3): The rents, issues, and profits of the property described in this section.
· (b): A married person may, without the consent of the person’s spouse, convey the person’s SP.
· Note: To convey CP, need the consent of the other spouse, since he/she has 1/2 interest in it.
· CA Fam Code § 771: Earnings and Accumulations While Living Separate and Apart

· The earnings and accumulations of a spouse and the minor children living with, or in the custody of, the spouse, while living separate and apart from the other spouse, are the SP of the spouse. 
· What Does This Mean?
· If married, and domiciled in CA, the presumption is CP.  Even if you acquire property in another state, or if you were married in another state, as long as you’re married, and domiciled in CA when you acquire it, it is presumed CP. 
· CP takes on its character at the moment of acquisition.

· There is a presumption that the community owns your labor (onerous title), but not your gift (lucrative title). 
· Onerous – That property acquired by H or W during the marriage through their labor or industry or their valuable consideration 

· Lucrative – Property acquired through gift, succession, inheritance, or the like.  

· Property Owned Before Marriage

· Property acquired by compromise is SP if the right compromised is SP.  Basically, if you take SP and do something with it, then the result is also SP.  Estate of Clark
· Estate of Clark: H’s son dies (before marriage).  If the son had died intestate, H would have been entitled to everything.  But the son left a will leaving H nothing.  H contested the will, and settled with the proponents of the will for 1/2 of his son’s estate, $150k.  H receives this money after he marries W.  The $150k was held SP, even though acquired after marriage.
· Property gained in settlement will take on the character of the underlying claim.  At the instant of his son’s death, H had an SP property right in the inheritance.  Since the underlying claim was for SP, the settlement was also SP
· W wanted to argue that the settlement was because of his labor on the case (and hence CP), but the law is clear, the property was SP.   
· “Gift, Bequest, Devise, or Descent”   
· Sometimes, what seems like a gift really isn’t.  Property willed by one to another in compliance with a contract between the parties is not a gift or bequest in contemplation of §770.
· Andrews v. Andrews: Mother and father of H, move in with H and W so that H and W could take care of them in their old age.  W nursed the H’s mother until her death.  Mother and father very appreciative and indebted to their son and his W.  So after mother dies, father makes oral promise to H that when he dies, he will leave the house to H.  Instead, father remarries, and upon his death, leaves the house for the new wife to live in for 5 years, then it is supposed to go to H.  The house was held to be CP as between H and W, because even though it was supposed to go to H as a devise, it was really in compliance with the oral contract between the father and H.  they helped take care of the mother, it was there labor.  So the promise to will everything  to the son was in exchange for the labor, which belongs to the community.  The work done by both H and W were really consideration for the contract.  
· Even though a conveyance is in the form of a gift, if evidence supports that it was given in recognition of a spouse’s labor, skill, or effort during marriage, it is CP.
· Surrounding evidence is important.  In Downer, the absence of any social or personal relationship between H and ER was significant in finding that the conveyance was not a gift.  
· Also, consider the example where you are given a job offer, and choose to stay with your current company.  The Co. rewards you with a “gift”  That is CP- because you gave up something that was CP, so what you get in recognition is also CP
· Downer v. Bramet: H’s ER does not have a retirement program.  H tells W that in lieu of retirement, ER was going to leave them some property.  The transfer of land was legally a gift, because it was not transferred pursuant to a legal obligation to do so.  However, there was lots of evidence to suggest it was actually given to him in return for his hard work over the years, thus, it was CP.  But only the value of the ranch earned during marriage.  They were married for 1/3 of the time that H worked for ER, so only 1/3 of the value of the ranch was CP.  
· Insurance Policies
· There are 2 types of insurance policies. 
· (1): Term Life – Takes on character of funds used to pay the last premium.  Every time the term expires, there is no more value, except for the right to reinsure for another period.  Because it is only paid out when the person dies, the last premium payment is the only one that matters in determining the character of the proceeds upon death.    
· If the premium is paid with SP then it is SP.  If the premium is paid with CP, then it is CP
· Example – W and H married for years.  When they divorce H continues to pay the policy with SP.  Because they had been paying it all these years with CP, the rates are lower.  So W tries to claim that she has a % interest in any payout (because he couldn’t have  been insured at those rates without the CP contribution).  Court rejects this argument
· (2): Whole Life – These policies have a cash balance.  Therefore, the character of the cash balance is proportionate to the funds used to pay the premiums: SP/CP  
· If you don’t keep track, it is presumably CP (just like with bank accounts)
TRACING

· CA Fam Code § 770: This has been construed to allow tracing to the source of acquisition in order to show that an asset is SP, even though it was acquired during marriage. 

· Similarly, § 771 property (acquired while living apart) can be traced back to marital labor characterized as CP.  

· A paper trail (to source of acquisition) can rebut the presumption of CP.

· Quasi-CP ( ???? 
· Income from SP

· Increase in value is still SP

· But if you put in labor, increase in value due to the labor is CP.
TRANSMUTATION: “EXPRESS DECLARATION”                                                                                

· Transmutation – Changing the character of the property, not necessarily ownership.

· There are 2 ways to transmute:

· (1): Premarital agreement (prenuptial, antenuptial, premarital)

· Couple can agree to opt out of the CP system, by agreeing to preserve as SP their earnings during marriage and not to make any CP claims against the other’s estate at time of death.  [Cal. Fam. Code 1500] 

· (2): During marriage 

· It is “transmutation” because the property originally has one character, and is transmuted by agreement and takes on another character.  

· Transmutation can only take place between H and W when both agree, not with a 3rd party.  (giving prop to 3P does not transmute it)

· Types of transmutations:

· CP ( SP (H or W)

· H or W’s SP ( CP

· H’s SP ( W’s SP or vice versa  

· Whether a transmutation requires a writing depends on when it was made: Before or After 1985  
· Pre-1985 Transmutation (pre – 1/1/85)  
· Writing not required.  All that is required for a transmutation is an agreement by both parties.

· Oral transmutations are okay. 

· The agreement of transmutation can be informal, no formal agreement required.  

· The change in the status of the property can be shown from the surrounding circumstances. 

· All that is required to show an oral agreement of transmutation is proof of the parties’ acts and conduct in dealing with their property.

· Of course, if the evidence was inconsistent, the court had to choose who to believe.  

· Don’t need an exact date of transmutation, only that it occurred at some point in time.  

· Estate of Raphael (1949): H dies intestate.  Because normally all of CP would go to surviving W (absent a will), H’s surviving brother is arguing that some of it was H’s SP (because then ½ to sbling and ½ to spouse).  W is arguing that whatever SP that H had, was transmuted to CP during marriage.  Court held it was transmuted because of the surrounding circumstances:

· H told W that everything they owned was 50/50

· They filed joint tax returns (at the time, there was a line on the tax form for community property, and that is what they used)

· After 1947, Joint Federal Tax returns are not really evidence of CP, and after 1952 Joint CA tax returns not really evidence of CP

· H was making money, and said it belonged to both  

· Estate of Nelson (1964): H owned an apartment house as SP.  At death, W argues it was transmuted to CP.  Court held it did transmute because:

· H referred to it as both of theirs “our property”

· W managed the property

· Conduct of the parties during marriage

· Filed joint tax returns at a time when the state did not permit joint filing unless the icome reported was CP 

· Hypo – if befor 1985, the H transmutes the property (like as above) but then one day they have a fight and he says “I am taking it all back!”  He cannot unilaterially take it back unless W agrees!

· C.f. Equitable Distribution states

· After 1975, if you have a home as SP, but the wife upkeeps it – when the marriage dissolves, the courts will compensate her

· Before 1975, in the same situation, the wife is out-of-luck

· However, an undisclosed belief of one person does not affectuate a transmutation.  

· Mere use of property does not transmute.  

· Marriage of Jafeman (1972): Here, H had house as SP before marriage.  During marriage, W lived at H’s house for 12 years.  During this time, she managed the finances, used CP to improve the house.  The trial court said it was CP, but on appeal the court said there was not substantial evidence that it was transmuted!

· She argued that he called it their home, that she used CP funds to improve the home, that it was there marital home

· Crt says not enough!  Your belief is not enough!

· This is distinguishable from Nelson in that W lived in the house.  So everything she did was not merely because her belief that it was CP, it was because she lived in the same house (everyone must upkeep their home!)

· But in Nelson, W treated it as a job. H and W ran this apartment complex, if she hadn’t have done that, they would have had to hire someone.  She wouldn’t have done all that unless she believed it was CP.  

· Also, note, that here there were no records at all (nelson had tax returns).  If there is no contrary evidence, you and a friend of yours testifying might be enough.  However at divorce, the other side will dispute!

· Joint Tenancies  

· JT’s before 1985 are not treated the same as transmutations.  Informal agreements are insufficient to transmute CP or SP ( JT.  Writing required. 

· The reason is the JT’s right of survivorship.  With CP, you can will away your 1/2.  But with JT, surviving spouse gets 100%.  Because you’re giving up your right to will away 1/2, it has to be in writing. 

· Note that under property laws, if you want to divide up at JT to some other form, you have to bring an action to partition

· Post-1985 Transmutation
· Writing required, signed or accepted by the spouse whose ownership interest is adversely affected. 

· CA Fam Code § 850: Transmutation by Agreement or Transfer (p.118)  

· Married persons may transmute by agreement or transfer, with or without consideration:

· (a): CP ( SP (H’s or W’s)

· (b): SP ( CP

· (c): SP ( SP (H’s to W’s or vice versa) 

· CA Fam Code § 851: Fraudulent Transfer Laws Apply 

· CA Fam Code § 852: Form of Transmutation 
· (a): Must be in writing
· an express declaration,

· that is made, joined in, consented to, or accepted by

· the spouse whose interest in the property is adversely affected.

· (b): Not effective as to 3rd parties without notice unless recorded.  (so cant defraud creditors)

· (c): Not applicable to gifts between spouses of clothes, jewelry, tangibles of a personal nature used solely by spouse receiving gift, and not substantial in value taking into account the circumstances of the marriage

· (d): Doesn’t affect characterization of commingled property  

· (e): Only applies to transmutations on or after January 1, 1985
· CA Fam Code § 853: Wills
· Statement in a will of the character of a property is not admissible as evidence regarding transmutation in divorce (or other pre-death) proceeding.  

· Why: Because wills only become effective at death.  Can be changed up to that time.  

· Express Declaration 
· Although the word “transmutation” is not required in the writing, it must expressly state that the character of the property is being changed.  

· Estate of MacDonald: H used pension benefits earned during marriage (CP) to open IRA accounts with his sons as beneficiaries.  Because CP funds were used, W had to sign a beneficiary consent form in order to assign someone other than W as beneficiary.  The beneficiary consent forms were not sufficient express declaration of W’s, because it said nothing about the nature of the property.  Hve to use language that clearly says they are changing the character of the ownership interest

· Note on the IRA accounts and why W had to consent 
· Because the funds put in the IRA was CP:

· If marriage ends in divorce, W is entitled to the $ value of her share of her 1/2 CP share of H’s IRA.

· If marriage ends in death of H, H can will away his 1/2 CP share of the IRA.  If H does not make a will, W gets 100% of IRA because it is CP.  If H designated a beneficiary other than W, W gets 1/2 and beneficiary gets 1/2.  H does not have a right to designate a beneficiary other than W for the 1/2 CP that is hers.  

· Terminal Interest Doctrine- 

· Before 1987, if W died first her ½ CP interest in H’s IRA/pension was terminated and H owned the whole thing.  

· 1986- Leg. abolished the terminal interest doctrine – so that person maintains their interest at divorce and death

· c.f. ERISA (which preempts the CA law)    

· H’s writing, instructing brokerage houses to “transfer” his stocks to his wife did not satisfy the express declaration requirement because it failed to mention the character of the property.  In Marriage of Barneson  

· Interspousal Transmutations Only
· The requirements for transmutation set out in § 852(a) apply only to interspousal transactions or agreements.

· In re Summers: H and W use CP to purchase property.  The transfer deed says, “To H, W, and their daughter as joint tenants” (which is SP).  Creditor of the H is arguing that the transfer deed was attempting to transmute the CP into SP (JT), but that it was actually ineffective because it did not comply with § 852.  However, transmutation rules only apply to interspousal.  This land was conveyed from a 3rd party, so the Joint Tenancy is valid.  

PRESUMPTIONS: GENERAL AND TITLE                                                                                             

GENERAL PRESUMPTIONS
· Presumptions

· Property Acquired During Marriage
· Presumption: If an asset is acquired during marriage, the presumption is ( CP
· Property Possessed During Marriage
· Presumption: If an asset is possessed during marriage, the presumption is that it was acquired during marriage ( CP

· Presumption, property that I possessed at the time the community ends is presumed to be CP

· Lynam v. Vorwerk: H and W deposit money in bank account in their joint names.  H dies, and W withdraws money, then W dies.  What is the classification of the money.  Absent any other evidence of its source or when they acquired it, possession during marriage gave rise to presumption that they also acquired it during marriage, which is presumptively CP.  

· Though there is a presumption that property acquired after marriage is CP, there is no presumption as to when the property was acquired.  

· Where the marriage is short, the presumptions are weaker.  

· Fidelity v. Mahoney: Commingled bank account.  H purchases life insurance policy with unknown funds with son as beneficiary.  H dies, and proceeds go to son.  W argues that she gets 1/2 because policy purchased with CP.  Son argues H used SP.  Because the account existed long before the marriage, and because the marriage was short- only 2 months, court said it was more likely that the funds used were SP, cuz probably more SP in the account than CP.  Basically, the court seemed to put the burned on W to prove it was CP.  

· Note: This case would probably turn out differently today.  Son did not rebut the presumption that he insurance policy was purchased with CP (no evidence).  

· In general, rebut presumptions with evidence, written oral express implied
· Effect of Presumption
· CA courts have generally treated marital property presumptions as affecting the burden of proof, as opposed to burden of production
· Burden of preduction- is showing enough evidence to get it past sumJ… enough to get it to the fact finder
· Burden of proof is actually convincing the fact finder of its veracity
· Rebut by showing evidence that it was acquired before marriage (tracing), or during marriage by gift, bequeath, or devise.

TITLE PRESUMPTIONS (Presumptively Controlling Titles)
· Role of Title
· Title is sometimes immaterial and sometimes presumptively controlling. 
· Example: Title in one spouse’s name does not defeat the presumption that property acquired during marriage is CP.  Basically, a spouse cannot make a gift of CP to himself.  
· Title can be relevant, however, in showing the intention of the parties. 
· Example: H purchases car and puts it in W’s name alone.  Then gives her the keys when they go out that night.  The title may evidence that the car was a gift of H’s SP or CP.  
· Title presumptions are stronger than general presumptions, and may not be rebutted solely by tracing funds to a different character.  
· MARRIED WOMAN’S PRESUMPTION – PRE-1975 (Cal. Fam. Code § 803)  
· When a married woman acquired property by a written instrument prior to January 1, 1975, the presumption is that:
· (a) If in her name, the property is her SP;
· (b) If in her name and that of any other person, presumption is that she takes her part as a tenant in common (SP);
· (c) If acquired by H and W by an instrument in which they are described as H and W, presumption is CP, unless a different intention is expressed in the instrument.    
· Basically sex-discrimination: The same acquisition held by a married man in his name alone is presumptively CP.  But if the W has title on something- it is presumed to be her SP
· Rationale: Until 1975, only the H could determine the title of any asset purchased with CP funds.  Therefore, if a house was bought with CP funds before 1/1/75 and the title read “Jane Doe Smith, as her SP” or “Jane Doe Smith and Fred Doe (her brother) as tenants in common” or “Jane Doe Smith and Sally Doe (her mother) as joint tenants,” this could only have been done with the knowledge and consent of Jane’s H.  Therefore, the presumption was that she took any asset by written instrument on which her name appeared alone or with another person as her SP. 
· Also, note that even though H had control of the property, he had ot use it for the benefit of the W (or CP?)
· To Rebut
· Title presumptions are stronger than general presumptions, and CANNOT be rebutted solely by tracing to funds of a different character.
· Rebuttal evidence must counter whatever inference arises from the particular form of title.  Thus, the H must show “no gift” in order to rebut the presumption that arises from pre-1975 title in a married woman’s name.  
· C.f. general presumptions (like that property aquired during marriage is CP) ca  be overcome by tracing to SP.  
· Note: If the Married Woman’s Presumption does not apply (e.g., W had actual control of the finances), then the general presumption of CP applies, and can be rebutted by tracing.
· Holmes v. Homes: Tile in W’s name so presumption of W’s SP.  That the property was purchased with CP was not sufficient to rebut §803 presumption.  Because H managed the CP at that time, just because it was purchased with CP does not mean it couldn’t have been a gift.  Because he controlled finances, and put title in his name, it is presumed to be a gift.  Compare 
· Louknitsky v. Louknitsky: H and W married in China.  W comes to CA before H and purchases a house with CP, with title in her name only.  The presumption did not apply here.  She had authority to manage the money , and she unilaterally put the title in her name.  Since the presumption did not apply, it is still CP
· Dunn v. Mullan: Deed said, “To Patrick and Margaret as H and W” only.  Because of presumption, W received 1/2 as SP, and H got 1/2 as CP.  Therefore, W gets 1/2 of the CP, so W can “will” away 3/4 of the property at death, while H can only will away 1/4.  
· To avoid the outcome of this case, the legislature amended the presumption in 1975 and added §803(c).  So now, if title just says H and W, it is presumed CP.  
· For Exam!** 
· Thus, the only pre-1975 H and W co-ownership interest apparently still subject to Dunn v. Mullan treatment is the Tenancy in Common.  The title MUST SAY Tenants on Common!

· Magic Words: To explicitly create CP title, the governing instrument may either specify that the property is held as CP, or that the co-owners are H and W.  
· PROPERTY HELD IN JOINT TITLE (Division at Divorce)  
· Married people typically took title to property as JT’s because the real-estate agent told them to.  Because at death, it is easier because of the automatic right of survivorship.  But they often didn’t know some of the consequences of taking in JT.  
· Because of the right of survivorship, spouse cannot transfer their 1/2 interest unless they go to the court and get a partition, severing the JT, which then becomes a TC.  
· Under pre-1970 fault divorce law, the JT or CP distinction was very important.  The innocent spouse was entitled to more than 1/2 of the CP, while JT remained the spouse’s SP.  So there was lots of litigation.  Innocent spouse argues it is CP, while bad spouse argues it is JT.
· Under post-1970 no-fault divorce law and 50-50 CP distribution, the prominent issues are: 
· (i) whether and how a spouse may go behind any form of apparent co-ownership in order to show that true ownership is not as stated in the deed (Buol), and
· (ii) the treatment of SP contributions to jointly titled property (Lucas).  
· Comparison between JT and CP
· During Marriage
· Joint Tenancy
· SP: each spouse holds 1/2 equal interest
· During marriage, it can be unilaterally transferred, which severs the JT and creates a TC
· Community Property
· Real property cannot be unilaterally transferred without joinder of the other spouse.  
· Personal property gifts require each spouse’s written consent. 
· Pre-Lucas  
· Schindler / Bowman (applies up to Jan. 1, 1965) 
· Property described in an instrument in writing as owned by “H and W, JT’s” is presumed to be JT (SP), NOT CP. 
· Note: If H bought new car and put in his name alone, general presumption would apply, and car would be CP.  But if he put title in both H and W names as JT’s, then general CP presumption was overcome and there arose a rebuttable presumption of JT.  
· To Rebut: Rebuttable if the intentions, understanding, or agreement of both parties is that the JT property is actually CP.
· Agreement can be express or implied.  (intention of one spouse not enough, tracing not enough)
· Parol evidence is okay.
· Schindler v. Schindler (1954): W says property is CP, H says it is JT, title is in JT.  W tried to rebut JT title by tracing to CP funds, but tracing is insufficient to rebut title presumptions.  W also argued that she didn’t intend for the property to be JT.  But her hidden intent was not sufficient to rebut the title presumption (pre-1975).  She needed some evidence that her intent was not JT.  Instead, she signed the deed without saying anything, no objections. 
· Bowman v. Bowman: H says property is JT, W says it is CP.  The title is in JT.  W produced enough parole evidence to rebut the JT presumption: Title put in JT per advice of realtor only to avoid probate.  On the divorce paperwork, he listed the home as “CP” though he added next to it (JT) in parenthesis.  So court said it was CP
·   So before 1965- you cannot have a JT and CP in the same property.  If described as JT, it was presumed to be JT  - which could be rebutted by showing that there was an agreement between both parties that it was CP.  Intention of one spouse not enough – and tracing funds not enough
·  1965: Cal. Civ. Code § 5110 (not current law in Cal. Fam. Code)  
· When a single family residence owned by H and W is taken by them as JT, presumption of CP.
· For the purpose of division of property upon divorce only (does not apply at death!).  At death, it is true JT (with right of survivorship).    
· Legislature passed this in response to Schindler/Bowman.  It attempted to solve the problems that title presumption caused upon divorce.  I. 
· 1970: No-Fault Divorce – Mandatory equal 50/50 division of CP at divorce.  
· New Q’s arise:
· How to rebut CP presumption established by § 5110?
· What are the rights of spouse who contributed SP funds to the purchase/improvement of the single-family residence (presumed CP)?
· There were 3 options pre-Lucas:
· (1) Find proportionate SP/CP interests based on respective contributions towards the purchase price, or
· (2) Find “gift” of SP so all becomes CP, unless agreement to the contrary, or
· (3) Find CP but require reimbursement of SP contributions   
· Lucas   
· Characterization of Property
· (a) Single family residence held by H and W in JT or as CP is presumed CP unless there is agreement to the contrary preserving SP interest.  
· (b) Other JT property is presumed JT unless there is an agreement to the contrary.
· Evidence of agreement to rebut presumption may be oral or written, express or implied.  
· Reimbursement
· There is a presumption that the SP was a gift to the community.  If property is CP, SP contribution will be reimbursed only if there is an agreement to reimburse.  [whether reimbursement means just  money put in originally or plus interest depends on the agreement itself]
· Marriage of Lucas (1980): H and W JT’s in house, purchased with W’s SP and CP.  Presumption of CP, because no agreement to the contrary.  W got no reimbursement either because no agreement.  Also purchased a car with W’s SP and CP, but title in W’s name only.  Court held that there was enough evidence to show that H intended to make the car a gift to W to overcome presumption of CP.  So car was W’s SP.  
· “Anti-Lucas” Law: Cal. Civ. Code §§ 4800.1 and 4800.2 (effective Jan. 1, 1984)
· § 4800.1: Characterization
· For the purpose of division of property upon divorce, all property acquired by the parties during marriage in JT form is presumed to be CP.  This presumption may be rebutted by:
· (a) A clear statement in the deed that it is SP, or
· (b) Proof of a written agreement that property is SP
· § 4800.2: Reimbursement
· Party shall be reimbursed unless there is a written waiver.
· Reimbursed only for – down payments, payments for improvements, payments that reduce the principle of a loan, improvements to the property.  Do not include – payment of interest on the loan or payments made for maintainance, insurance, or taxation.  
· Amount of reimbursement shall be without interest or adjustment for change in monetary value, and shall not exceed the net value of the property at time of division.
· Note: § 4800.1 was written narrowly, and only applies to property acquired in JT form.  So any other form of title (“To H and W as CP, or TC”) still governed by Lucas.  
· RETROACTIVITY ISSUES: Buol and Fabian  
· 4800.1 cannot constitutionally be applied to cases pending before its effective date (1/1/84) 
· The status of property as CP or SP is determined at the time of its acquisition.  Therefore, retroactive application can deprive someone of a vested property right.  
· Marriage of Buol: H and W purchase home in 1963 for $17,500 with W’s SP.  Home is now worth $167,500.  Title in JT, but both parties had an oral agreement that it was W’s SP.  With the written agreement requirement in the new 4800.1, W can no longer rebut CP presumption with her oral agreement.  Therefore, the home is now CP, rather than her SP, and under 4800.2, she only gets her simple reimbursement of $17,500, rather than the entire house, worth $167,500.  When they made the oral agreement transmuting the property from JT to her SP  so something other than what was in the title presumption, W’s SP right vested immediately.  So application of 4800.1 would depriver her of a vested right without DP of law.  Therefore, court held it cannot be applied retroactively.  She gets it all!!  (yeah for her!)

· Apply Buol only when calling it CP would impair someone’s interest!  (1) When did they take title, and when are they getting a divorce.  If took as JT now calling it CP, would that impair someone’s interest (was there some agreement)?  If yes, then apply Buol!

· When wouldn’t it impair an interest- if had title in JT and had no contrary agreement, then just apply 4008.1, and it will be CP.  
	Under Lucas with oral agreement
	Under Lucas with no oral agreement
	Under 4800.1 and 4800.2

	JT=CP (presumption)

(single family home)

JT=W’s SP (because oral agreement rebuts) 

W ( $167,500 


	JT=CP (presumption)

H=1/2 CP, W=1/2 CP

H ( $83,750

W ( $83,750  
	JT=CP (presumption) (cannot rebut with oral agreement)

4800.2: W only gets her contribution

W ( $17,500 + [($167,500 - $17,500)]/2 = $92,500

H ( $75,000  


· 4800.2 cannot retroactively be applied to rights vested by transactions prior to 1/1/84.  Right vests at time of contribution of SP to CP ( “Transaction”  
· Despite legislative intent, court said it still cannot be applied retroactively.   § 4800.2 only applies to property acquired after Jan.1, 1984.  
· Marriage of Fabian: H and W purchase motel in 1972, takes title in CP.  H used $275k of his SP to make improvements.  Divorce pending appeal when 4800.2 enacted.  Pursuant to it, H wants reimbursement.  Court denied, retroactive application of 4800.2 would deprive W of her vested CP right.  Would be unfair for her to reimburse now.    
· Wrinkle!
· What if the title says it is TC or CP?
· These were not taken as JT, so all of these rules just don’t apply!
· Rebuttalbe by evidence oral, written, expressed, implied
· Amended § 4800.1 and § 4800.2 (effective Jan. 1, 1987)  
· § 4800.1 and § 4800.2 shall apply to all property held in joint title; JT, TC, and CP all presumed to be CP.
· Apply it retroactively- but
· If spouse presents O,W,E,I evidence that it is SP, then you have to permit it because of the same retroactive problem above.  
· During this time, (from 1984-1987) taking title as JT=CP can only rebut in writing, but TC=CP can rebut orally!
· Again, though we are only concerned if there is an impaired interest.  If you took the property in ’84 as TC, and that was it, then no impaired interest and it will be CP
· The Legislature finally conceded the constitutional point when it recodified §§ 4800.1 and 4800.2 in Family Code, EFFECTIVE JANUARY 1, 1994.  
· Fam. Code § 2580
· For purposes of division at divorce:
· (1) Property acquired during marriage from 1/1/84 to 12/31/86 in JT is presumed CP, and
· (2) Property acquired during marriage on or after 1/1/87 in any joint form is presumed CP  
· Rebut: Presumptions can be rebutted by:
· (a) clear statement in deed or title, or
· (b) written agreement of the parties that property is SP
· Fam. Code § 2640
· Applies to property acquired during marriage on or after 1/1/84
· (1) Right to reimbursement to the extent it can be traced to SP
· (2) Unless written waiver of such right.
· IMPROVEMENTS: GIFT PRESUMPTIONS

· Whereas the above section dealt with SP contributions to CP, this section deals with CP contributions to improve SP.  
· Rule: Where one spouse uses CP to improve the other’s SP, it is presumed a gift, and there is no right to reimbursement.  (Marriage of Warren, Marriage of Jafeman)  
· Rule: But if one spouse uses CP to improve his/her own SP, community is entitled to reimbursement if the expenditure was made without the other spouse’s consent.  (Marriage of Jafeman)    
((GO OVER ABOVE LUCAS MATERIALS!!  I DON’T FULLY UNDERSTAND THEM!!!)))
· JOINT TENTANCY AT DEATH
· Rule: For the purpose of determining the character of real property upon the death of a spouse, there is a rebuttable presumption that the character of the property is as set forth in the deed.  (This is Schindler, see supra)  
· Rebuttal: Party seeking to rebut must show that the character of the property was changed (transmuted) or affected by an agreement or common understanding between the spouses.
· Written, Oral, Expressed or Implied
· May be inferred from the conduct of the parties (implied agreement)
· Intention must be disclosed by one spouse to the other at the time of the conveyance.  Hidden intention of one spouse not sufficient.  
· (from other outline)Transmutation Rules Apply: Note that after Jan.1, 1985, title must be rebutted by an agreement “made in writing by an express declaration.”  
· Question, what if it is a TC and you orally change it to W’s SP in 1986?  Don’t the above Lucas rules say that this is effective ????  
· Estate of Levine: H and W bought house in 1975 and took title as JT’s.  H died in 1977.  In his will, he called the house CP, and willed 1/2 to his children (from previous marriage).  H’s heir says it is CP, W says it is JT.  Although H intended the house to be CP, there was no agreement between him and W that character was anything other than JT.  No discussions with wife, no understanding.  Hidden intent of one spouse not enough.  Therefore, house was JT, and W took all (rt of survivorship). 
· Death & Divorce (Jurisdiction of Court) 
· Divorce is a personal action which does not survive the death of a party.  If one spouse dies during divorce proceeding, JT at death rules apply, not § 4800.1.  Probate court can determine character of property at death.  (Blair) 
· However, death of one spouse does not deprive the [divorce] court of its retained jurisdiction to determine collateral property rights if divorce already granted.  (Hilke)  
(  Basically, if there is a divorce proceeding, division of property and treatment of the JT title 

     depends on whether the spouse died before or after the legal divorce is granted.  
· Estate of Blair (1998): H and W bought house in 1972 as JT’s.  Separated in 1985, W petitioned for legal separation, and listed house as CP.  H believed house was CP.  W made new will and left her 1/2 to her sister.  H testified no agreement with W that house be other than JT.  W died before trial.  Death of W ended the divorce proceeding, so community was terminated by death, not divorce, so house not treated as CP (under 4800.1).  Unless there was transmutation, the house is treated as JT (title), and H takes all.  Trial court said there was transmutation, but did not say when or how.  Transmutation must be in writing (after 1985)- but could be W,O,E,I before 85.  The  appellate court remanded to figure out if there really was a transmutation.  
· Marriage of Hilke (1992): Here, W died after divorce granted by court.  H and W purchased single family residence in 1969 as JT’s.  W filed for divorce in 1989.  Court bifurcated the divorce and property distribution issues; granted divorce first.  W dies before property division (but after the divorce was granted!), and left her share of CP to her children.  No separate funds contributed, so no 4800.2 problem.  No agreement that property would be SP of either spouse.  This was a divorce case, not death, because W died after divorce granted, and court reserved jx to decide property issues.  Court also applied 4800.1 retroactively because H did not have a vested right in the JT (rt of survivorship contingent on W’s death), and the divorce occurred before death.  But even if 4800.1 not applied, same result, because there was no agreement between H and W that property was SP. 
· CP WITH RIGHT OF SURVIVORSHIP
· Legislature tried to fix this problem one more time in 2000.
· Cal. Fam. Code § 760 (effective July 1, 2001)  
· If title reads “CP with right of survivorship” then 100% passes to surviving spouse. 
· During period when both spouses are alive, can terminate the right of survivorship by the same procedures by which a JT can be severed.
· For purposes of divorce, still CP.  
· Tax advantage: 
· If JT with right of survivorship, only the decedant’s 1/2 of the property receives a new income tax basis (FMV at date of decedant’s death).      
· If CP with right of survivorship, both the decedant’s 1/2 and the survivor’s 1/2 get th same income tax basis.  
· Example- bught land 200K.  Here, assume it is CP  Then say W died, and it was worth 2 million.  The stepped up basis would allow H to calculate capital gains from W’s death – instead of from the historic cost at 200K
· C.f. if it were in JT, then H would have to calculate the capital gains from his ½ interest from the historic cost (so ½ of the 200K) to the current FMV of ½ of the 2 million (so the taxable gains would be 1 million – 100K = 900K)

COMMINGLING – TRACING SP                                                                                                             

· Commingling
· If you put paycheck (labor-CP) in your separate account ( you have commingled.
· If you put your SP inheritance check in your joint account ( you have commingled. 
· When you commingle, the property still has the character it took at acquisition, no automatic transmutation.  Remember, when you acquire an asset during marriage, it’s only presumed to be CP, but can rebut by tracing to SP (cuz it never changed its character).  

· FAMILY EXPENSE PRESUMPTION  
· (1) If expense made for family expenses from a commingled account, the presumption is that CP funds were used.  SP funds are deemed to have been used only when CP funds are exhausted. 
· (2) When SP funds are used to pay family expenses, it is presumed a gift.  Right of reimbursement only if parties have agreed.  
· Note, the MWP doesn’t apply here.  So pre-1975 W spends her SP, still presumed gift to community
· Rationale: There is a mutual duty of support in a marriage.  If CP is exhausted, spouses have a duty to support each other with their SP.  (See)  
· See v. See
· H an W are getting a divorce.  H managed the CP and had several separate accounts.  There was a lot of commingling that went on. H only earned a very modest salary (CP) so they primarily lived off of his SP (Inheritance). At divorse H wanted to be reimbursed.  Court said nope unless you can show a reimbursement agreement (Oral, written, Expressed, Implied). 

· H tried to use the total recapitulation method – by showing that over the course of the marriage, there was much more spent than CP funds earned.  Crt rejects this – cannot get reimbursed for this!

	Account Activity
	Amount
	Balance
	Characteristic

	Deposits
	
	
	

	W’s paycheck earned during marriage [CP]
	2,000  CP
	
	

	W’s dividends from stock owned prior to marriage [SP]
	500  SP
	2,500
	2,000 CP / 500 SP

	Withdrawals
	
	
	

	Rent check [fam. exp.]
	<1,000>
	1,500
	1,000 CP / 500 SP

	Cash for food [fam. exp.]
	<500>
	1,000
	500 CP / 500 SP

	W writes check for H’s medical [fam exp]
	<900>
	100
	0 CP / 100 SP

	Deposits
	
	
	

	W’s paycheck [CP]
	2000
	2,100
	2,000 CP / 100 SP

	
	
	
	


· The presumption is that an asset acquired during marriage from commingled funds is CP.  This presumption can be rebutted by tracing assets to an SP source by:
· (1) Tracing to a purely SP source, or
· (2) If Commingled account
· (a) Exhaustion Method: Looks to the unavailability of CP funds on date of purchase.
· (b) Direct Tracing: Show that SP was available at time fo acquisition and that spouse’s intent was to use SP for acquisition 

Exhaustion Method

· Use family expenses/exhaustion to show that CP was exhausted so only SP was left

· Rejection of the Total Recapitulation method

· It is not sufficient to ascertain the amount of CP at the end of a marriage by subtracting total family expenses during marriage from total CP earnings during marriage.  Need to show that CP funds were exhausted when the assets were purchased, for every asset.  Need contemporaneous records.  (See See)  
· When commingling, the spouse asserting SP assumes the burden of keeping adequate records to establish the balance of CP income and expenditures at the time asset is acquired.    
	Date
	Deposits
	Withdrawals
	Balance

	Jan 2002
	$50k CP
	
	$50k CP

	Jun 2002
	
	$20k family exp. 
	$30k CP

	Aug 2002
	
	$20k AT&T stock 
	$10k CP

	Oct 2002 
	$10k CP
	
	$20k CP

	Nov 2002 
	$30k SP
	
	$20k CP, $30k SP

	Dec 2002
	
	$50k family exp. 
	$0

	Jan 2003 
	$10k CP
	
	$10k CP


· How would you classify the AT&T stock purchase?
· Total Recapitulation Approach (Rejected approach in See)
· total CP income from 2002-2003: $70k
· total fam exp. from 2002-2003: $70k
· therefore, the remaining $30 must be SP, and so the stock was purchased with SP.  
· CA Supreme Court’s exhaustion method
· at time of acquisition (Aug), there was $30k in CP funds, therefore, cannot rebut the presumption that stock is CP.  
Direct Tracing

· Show that SP was available at the time of acquisition and the spouse’s intent was to use SP for acquisition  
· Marriage of Mix (1975): W had more SP than H.  W was an attorney and H was a musician.   They had assets purchased from a commingled account.  (Note the account had W’s name on it ,but it had co-mingled funds, and that is all we care about). 
· Even though before 1975 (when H’s had control), the Married Woman’s Property Act didn’t apply here because they agreed that W would have actual control.  
· Therefore, general presumption that all asset aquired during the marriage are CP applied, and W had to rebut by tracing.  
· W traced by showing (1) for every year, there was sufficient SP to buy the disputed assets.  Despite H’s argument that sufficiency isn’t enough, must show SP actually used.  (2) W testified that it was her intention that SP was used to purchase, and that it was impossible to keep detailed records.  Trial court believed W cuz she was a famous attorney.  Note: This would probably not come out the same way today.  
· Marriage of Frick (1986): 
· H owns hotel as SP and receives rent (SP) that is deposited in commingled account.  He also pays the mortgage on the hotel out of the commingled account.  He receives $9k per month in rent, and pays about $5k per month for the mortgage.  Sometimes he would write the mortgage check before the rent $ came in.
· Crt says that when he wrote checks off a co-mingled account, the presumption was that CP was used, unless he can rebut this presumption
·  H argues there was sufficient SP, and it was his intention to use SP.  This was not sufficient to rebut CP presumption because merely provided an isolated portion of the account’s activity.  
· He provided no evidence of what other expenditures were made from the account, the nature of the funds used, and the time in which they were expended.   (Need specific transactions!  Once you commingle funds, you have the burden on keeping track of everything)  He also did not present sufficient evidence to demonstrate it was his intention to use only SP funds to make the loan payments. 
· Therefore the court found that the $ spent was CP
· Mix/Frick?  Consistent.  
· This is a question of weighing evidence.  In mix, the court choose to believe W- but in Frick the court just said you haven’t given us enough info to rebut the presumption
· Estate of Murphy (1976): H and W both dead.  H’s estate arguing assets are SP because at time of purchase, there was sufficient SP.  Argues that this is different from Mix because both parties are dead, so can’t prove intent to use the SP funds to purchase.  But the court holds that testimonial evidence is not the only way to rebut the presumption.  If H kept detailed records, it would have been enough.  The estate is bound by his failure to keep records. 
APPORTIONAMENT OF BUSINESS PROFITS                                                                                     

· If business owned by spouse, it is SP, but to the extent it increases in value because of the labor of one spouse, that is CP.  

· CP labor is not presumed a gift.  

· When marriage ends, the SP is still SP, but the court must calculate the CP contributions to the SP business.  

· There are 2 approaches:

· (1) Pereira: Ct calculates and allocates the fair return (e.g., interest rate) on the SP asset as SP income, and allocates the excess to the CP as arising from the spouse’s efforts.

· Use when management by the spouse was the primary cause of the growth or productivity of the SP business.  
· Ct first calculates fair return on the SP asset.  This is the growth of the SP asset absent any labor.  

· value of SP at divorce – [(value at time of marriage) + (fair rate of return)] ( CP contrib. 

· (2) Van Camp: Ct determines the reasonable value of the spouse’s services (e.g., a professional investment manager) and allocates that amount as CP, then subtract the amount of family expenses paid from the business earnings, and treat the balance as SP. 

· Use when the character of the SP business is largely responsible for the growth or productivity.  (ex. Hula hoops)
· value of SP at divorce – reasonable value of spouse’s services (CP) ( SP earnings
· reasonable value of spouse’s services (CP) – family expenses ( CP earnings  
· Ex. You run a hula hoop business, and the HH craze hits, so you make a ton of money.  You say, anyone could do this for 20K.  Then say that the family expenses are were 25K for that year.  So you subtract form the SP the 20K (salary) and the 5K (for CP expenses)
· Ex. Say they had 40K for the business after all the expenses ahd been paid.  They say we claim that the “income” earned is 20K per year.  However, the family expenses each year are 15K.  Therefore- of the 40K the community only gets 5, and SP is 35
· If the owner spouse plays absolutely no part in the management or operation of the SP business, there is no CP contribution to the increase in value of the business.
· What if the non-owner spouse works in owner spouse’s SP business during the marriage?  If the non-owner spouse receives salary, that pays the community for her labor.  If she does not receive a salary, some portion of the increase in value of the SP business is due to her efforts, and thus to the community.  
· The Pereira formula will usually benefit the community more because it gives the SP spouse only the fair return (e.g., 7%), and give the community the rest. 
· The Van Camp formula will give the community a standard salary value, but the rest goes to the SP spouse, benefiting the SP spouse.
· Beam v. Bank of America: $1.6M principal, H’s SP.  All he did was manage that money throughout the marriage, and at divorce, it totaled $1.8M.  Court used Pereira, and used 7% as the fair rate of return.  Based on that, SP should have yielded $4.2M at divorce (a return of 2.6 million). Because actual value at divorce was only $1.8M, there was no CP.  (the return was only .2 million!)
·  Note: Though normally the Pereira approach usually benefits the CP, not here because the H was such a horrible money manager.  
· Under Van Camp, would have had the same results.  Reasonable value of his services was 1% ($1.7M) = $17k per year, or $357k over the entire marriage.  But family expenses were $24k per year, or $696k during the marriage, so still no CP to split.  Note here, they do a total recapitulation approach.  They don’t decide whether See bars this approach, rather they say that under these facts it is so clear that they spent more than earned, so it’s okay
· Gilmore v. Gilmore: At time of marriage, H owns 3 car dealerships (SP), and pays himself salary during marriage (CP).  Court held that the salary was sufficient CP, but unfortunately, the family expenses exhausted all of CP, so W is unhappy.  She argues that Pereira should be applies.  However, court said Pereira is supposed to be used if you can show that the increase in SP was largely due to the owner-spouse’s efforts, but W could not show that here.  Here, the nature of the car dealer business was the reason for the growth (increase in car business during that time).  Also H’s efforts were minimal; he had good employees and worked little hours.      
· Tassi v. Tassi: H owned wholesale meat business (SP) and died, willed to heir.  W agues some of it is CP, wants to use Perera.  She argued that at least a third of customers were repeat who came bc they liked H.  Although H devoted full time to the business, court found that the meat company’s increase in value was due to high profit years in the industry (nature of the business), not his efforts.  Testimony said that reasonable salary was $15k/yr.  Court attributed 27% of the increase to H’s efforts (CP).  Therefore, estate gets 1/2 of the 27% and W gets the other 1/2.
· If the financial records of the SP business are complete enough to apportion the CP from the SP annually, that is preferred to the total recapitulation methods above.  (Cord v. Neuhoff)     
CLASSIFICATION OF INTANGIBLE PROPERTY                                                                                 

PROFESSIONAL DEGREES

· Fact Pattern: One spouse acquires education or training during the marriage which substantially enhances his/her earning capacity; other spouse provided primary or total economic support.

· Issue: Is this education, training, or degree marital property?

· 3 Different Approaches: NJ, NY, and CA 

· New Jersey Approach (equitable distribution state)

· Is professional degree marital property?  No  
· Right to reimbursement?  Yes 
· Reimbursement Alimony (only given when marriage ends soon after education!)
· Covers all financial contributions towards the former spouse’s education, including household expenses, educational costs, school travel expenses, and any other contributions used by the supported spouse in obtaining his/her degree.  
· Court determines how much of the spouse’s contribution should be paid back.  And the alimony will be paid periodically, like alimony, until the contributions are paid back.
· Like alimony, the amount can be adjusted. 
· If divorce occurs many years after the degree is obtained, no reimbursement alimony.  During a lengthy marriage, the supporting spouse will be compensated by equitable distribution of the assets.   
· Mahoney v. Mahoney (1982): H got MBA.  W contributed $24k towards household, while H contributed $0.  3rd party paid for $6,500 education expense.  W wants reimbursement for 1/2 of her contributions, and 1/2 of the education expense.  She wants this as a way to value the MBA
· Equitable distribution state, so they can distribute property, but a degree is not really property!  Court says it is not property, but would be unfair not to give the W anything.  She makes good money and doesn’t need spousal support/alimony.  And court doesn’t want to call it “reimbursement” cuz marriage should be a joint undertaking, shouldn’t nitpick.  
· So court makes up “reimbursement alimony.”  Remands.  
· New York Approach (equitable distribution state) 

· Is professional degree marital property?  Yes 
· Right to reimbursement?  Yes, but in the form of equitable distribution 
· Court puts a value on the license.  
· Calculate percentage of contribution to degree = property award to spouse [payable in 1 lump sum or in periodic payments]
· Because legislature defines marital property as all things of value acquired during marriage, a professional degree is marital property, and should be subject to equitable distribution.  Unlike NJ, NY wants property division to be the make way of dividing equity, not alimony.    
· O’Brien v. O’Brien (1985): W gave up opportunity to get teacher certification so H can pursue medical degree.  W also went with him to Mexico for H’s residency.  W contributed 76% of their income.  Expert testified that the present value of the medical degree was $472k. (they reached this figure by calculating how much MORE he could earn until retirement with the enhanced degree)  Court determined W’s contributions were 40% towards the degree, so awarded her 40% ($472k) = $188,000 to be paid over 11 yrs.
· CALIFORNIA APPROACH (community property)  

· Is professional degree marital property?  No
· Right to reimbursement?  Yes, but to the community 
· Cal. Fam. Code § 2641: Creates a right of reimbursement to the community, with interest, when community funds are:
· (1) used to either pay for education or training or are used to repay a loan incurred for education or training, and
· (2) the education or training substantially enhances the earning capacity of the spouse receiving it.  
· This statute provides that this is the exclusive remedy.  
· “Loans” repaid can include a loan incurred for pre-marital education or training as long as the loan is repaid during the marriage with CP funds. 
· Assignment of loans: when education loans are outstanding at divorce, they shall be assigned solely to the educated spouse, not equally divided like other liabilities.  
· Expenses reimbursable to community: only direct education costs: tuition, fees, books, supplies, and transportation.  BUT NOT ordinary living expenses.  
· But community has right to reimbursement for payments made on education loans, even if the loans were used for ordinary living expenses.
· However, have to show that they were related to education / taken out for personal education reasons. 
· Note: Because reimbursement made to CP, H still gets 1/2. 
· Defenses to Reimbursement Claim  
· (1) Written waiver by spouse,
· (2) Community has already substantially benefited:
· If more than 10 years since education or training completed, rebuttable presumption that community has benefited.
· (3) Other spouse received community-funded education also,
· (4) Education or training substantially reduces need the educated spouse would otherwise have for spousal support.  
· Spousal Support

· Cal. Fam. Code § 4320: In addition to reimbursement, this section adds to list of factors court must consider in deciding whether to award spousal support: In addition to standard of living, consider “the extent to which the supported [party] contributed to the attainment of an education or training, a career position, or license by the [supporting party].”  
· Interpretation: § 4320(b) “should be interpreted broadly to require consideration of all the working spouse’s efforts (including ordinary living expenses).”  Marriage of Watt  
· What if you get married, but you stil have college loans to repay and the community repays?

· The community gets reimbursed!

· Marriage of Sullivan: Same scenario as all the others.  W wants to put a value on the degree as marital property, or wants spousal support in the alternative.  But degree is not property, so no CP.  Applies § 4320.
· Marriage of Watt: W supported H through med. school, but did not pay for tuition (loans).  Therefore, she did not have right to reimbursement under § 2641.  In determining spousal support however, court said must take into consideration her efforts in supporting him (even living expenses) through school.  During marriage, her standard of living was artificially depressed because of supporting him.  If you only award her enough to maintain her current standard of living, that would be unfair.  Therefore, even if there is no “dip” in the spouse’s standard of living after divorce, you still may have to award spousal support.  
GOODWILL (from handout)
· Goodwill = CP: Business and professional goodwill developed during marriage is a community asset. 
· Cal. Bus. & Prof. Code § 14100: “The ‘goodwill’ of a business is the expectation of continued public patronage.” 
· Valuation Methods
· Market Value Approach: goodwill = market value – book value
· Capitalization: capitalizing the value of earnings in excess of a fair return on tangible assets and other invested capital.
· Buy-Out Agreement: parties agree that one will buy out the other and on method of determining price.
· Letting the fact-finder treat it as a question of fact.  
· In re Marriage of Foster: “Subsequent to a marriage dissolution the professional practice continues to benefit from the same goodwill that it possessed during the marriage.  Recognizing that goodwill remains intact and is not affected by a marriage dissolution, the court found that it was an asset whose value should be accounted for in the property division.”   
EMPLOYMENT BENEFITS                                                                                                                     

· Cal. Fam. Code 2610 [former Civ. Code 4800.8]: applies to “any retirement plan, whether public or private, including all survivor and death benefits.”  

· These are CP to the extent that the right to benefits was earned during marriage.  Retirement pensions are view as deferred compensation for employee spouse’s labor.  

· Note, that when the divorce is granted, one spouse can buy out the other’s interest in the pension, however, usually the spouse doens’t have the $, so they choose the deferred compensation

· Also, if you remarry after the divorce, you have two communities to apportion between.

· But how do you calculate the value of the pension earned both during and after marriage? 

· The California “TIME RULE” 
· Multiply either (a) present value of pension [where immediate distribution is made], or (b) monthly benefit [where distribution is postponed until benefits are actually paid] by: (Years During Marriage) / (Years of Contribution to Pension).  This produces the CP share.

· Step 1: (# years during marriage) / (total # years worked) = %CP percentage of pension that is CP.  

· Step 2: %CP * (value of pension) = CP share (1/2 H, 1/2 W)    

· When “time rule” should be used: Where the total number of years served by EE-spouse is a substantial factor in computing the amount of retirement benefits.  (Judd) 

· Marriage of Gowan: H worked, then quit, then got a divorce.  After divorce, H rehired at same company for higher salary, and works until retirement.  After retirement, he gets new pension.  W was entitled to her CP share of the new pension even though unmarried during 2nd employment, because the new pension reflected years of service during the 1st employment.  H could not show that new pension was totally unrelated to the previous employment.  It was upt o H to show that the new job/pension was unrelated to the old job.  Here, the employer used his TOTAL number of yrs working to calculate his pension.  Note: If H started work at a different company, W would have no CP interest.     

· When “time rule” should not be used: When the years of service is not a substantial factor in computing the amount of the pension.  

· Marriage of Poppe: H served in Navy: 1937-1946 active duty, 1946-1977 naval reserve.  Married in 1964 and separated in 1973.  Pension based on point system: retired with 5002 pts, 3000 earned b/4 marriage, 1632 earned during.  Time rule would have been unfair (too much to W) because most points were earned b/4 marriage.  Points not related to # of yrs. served.  H could earn as much as 364 points or as low as 1 point in one yr.  

· Unvested Pensions
· At divorce, what if pension has not yet “vested” (EE spouse has not completed minimum period of employment necessary to qualify for pension)?  

· Since 1976, even “unvested” pension is CP.  (Marriage of Brown)  

· Trial court can:

· (a) discount EE’s pension rights to present value and make an immediate distribution, or
· (b) award non-EE spouse a 1/2 CP share in pension when and if benefits are received
· Reinstated Pensions
· What if EE spouse leaves and accepts a cash settlement in lieu of future pension rights, then returns to same employer and wants to reinstate pension plan?  ER allows this, but requires EE to make a cash contribution to trigger reinstatement.  

· Right to reinstate is an economic right.  To extent earned during marriage, it is a CP asset.  If EE spouse exercises this right, non-EE spouse has 1/2 right to receive a share of the reinstated pension, but must pay her/his share of the reinstatement fee.  (Marriage of Lucero) 

· Basically, you have to call your ex-spouse on the phone and say, remember when I cashed out that pension and we split the $ - well I am going to reinstate – and you can do the same. Spouse has right to reinstate, but must pay ½ of the reinstatement fees

· Marriage of Lucero: H retired and withdrew retirement contributions.  After separation, he redeposited his contributions to receive the maximum retirement benefit.  Even though he redeposited with SP funds, W still had property rights upon payment of her pro rata share of the redeposit.  Community owns all pension rights.  

· EE Spouse Does Not Retire When Eligible
· Non-EE spouse may have a right to receive her/his CP share of benefits as soon as the EE spouse is eligible to retire.  

· If EE spouse does not want to retire, he must still pay the non-EE spouse the CP share.

· The court may order a private ER to pay the non-EE spouse her/his share of the benefits.

· The court may not order a public ER to pay benefits directly to the non-EE spouse, but instead may issue an order [“Gillmore order”] against the EE spouse to pay the non-EE spouse.  (Marriage of Gillmore)  

· Disability Pay
· The main inquiry is: “what is the disability check replacing?”  - How are you eligible for these funds

· To the extent this is intended to replace marital earnings (deferred comp), it is CP. 

· To the extent it is intended to replace post-divorce [future] earnings, it is SP.  (Marriage of Jones)  

· Ex-Say you are on disability for 6 months. 

· If you are married, CP – because it is replacing your paycheck for those 6 months

· If you are divorced, it is SP- because replacing pay

· If EE spouse is eligible for retirement benefits but chooses disability pay instead, the disability pay is treated as CP to the extent it replaced a CP interest in retirement benefits EE spouse could have taken.  Only the net amount over and above what would have been received as retirement benefits is SP.  

· If disability pay extends beyond normal retirement age, it is CP to the extent the right to the disability pay was earned during marriage or purchased with CP funds. 

· This will all depend on the company.  Some companies say that you are eligible for disability after 20 yrs fo service.  To the extent that this 20 yrs accured during marriage, then CP

· Marriage of Jones: H’s lifetime disability payments were his SP because its purpose was to compensate the disabled serviceman for current suffering and lost earning capacity.  An important factor was that he did not serve long enough to be eligible for a pension.  Therefore, the pension was purely for disability.  

· Marriage of Stenquist: This case different because H was eligible for both retirement pension, and disability, but chose disability.  Cannot permit H’s election of “disability” pension to defeat the community interest in the “pension.”  Reasons why his disability pay was not purely for disability: he served 26 years, and retired only after pension eligibility, value of his disability depended largely on his rank and extensive military service, rather than on rank and service at time of injury. 

· Workers’ Compensation Settlement
· The character of WC award does not depend on whether the settlement occurs before or after the end of the community.  

· If a WC lump sum settlement award is received before an injured spouse’s marital separation, then the portion of the award attributable to disability or pension payments owed during the marriage, or to medical expenses paid with community funds, is CP, but the remainder of the award is the injured spouse’s SP.

· Raphael v. Bloomfield: H and W suffer injuries at work and file for workers’ comp.  Feb. 2000, W settled claim for lump sum.  Aug. 2000, H and W separate.  Oct. 2000, H settled claim for lump sum.  Trial court held that W’s entire settlement was CP.  Appellate court remanded to distribute as CP only the portion of the W’s lump sum that was “attributable to disability and life pension payments owed before the marital separation or to medical expenses paid with community funds.”  

· Early Retirement and Severance Pay
· EE spouse is free to retire when eligible, to keep on working, or to take early retirement.

· Non-EE spouse has CP share of actual retirement benefits when EE spouse retires

· Where EE spouse takes early retirement and obtains enhancement of retirement benefits, non-EE spouse has CP share of retirement benefits and of enhancement, to extent eligibility for enhancement was earned during marriage.  (Marriage of Lehman) 

· Marriage of Lehman: H’s company offers H an enhancement (more benefits) if he retires early.  H takes the enhanced benefit (retires at 55, gets 800 more/month now, then full package at retirement age)  H argues that CP should only be based on the base retirement amount.  However, eligibility for the enhancement was being employed for more than 15yrs, and being over the age of 50.  Because H was married for part of the 15 years, part of it was CP  (to the extent that he was married for those 15 qualifiying yrs. the community is entitled to its share) (“time rule”).  

· If H wanted to say that the 15 qualifying yrs were the yrs after divorce, he would have to prove that.  W would say, look at when he was first eligible for the enhanced benefit 

· Where divorced EE spouse is given severance pay, this is her/his SP.

· Severance pay is designed to replace future wages which would have been earned.  

· Ex. Usuall for 6 months work in the future

· These wages would have been EE spouse’s SP if earned after divorce, so the severance pay is as well. 

· Marriage of Wright: Divorce H left work at hospital after some drama.  Hospital realized it may be hard for him to find a new job because of the drama, so it gave him a severance package.  Like disability, it was for prospective loss of earnings, and not pursuant to his employment contract.  Therefore, it was his SP.  

· Stock Options
· An EE spouse may have option to purchase stock at below market price, exercisable on specified dates if the EE is still working for the company.    

· Stock options exercised while the EE spouse is married are CP.

· Stock options exercised after divorce may be part CP and part SP to the extent the right to exercise the stock option was based on employment during the marriage.  The court may apportion using the “time rule.”   

· Terminable Interest Doctrine 

· Under terminable interest doctrine, the non-EE spouse’s CP interest in the EE spouse’s retirement benefits ends with the non-EE spouse’s death (i.e., it “goes back into the pot” of the surviving EE spouse’s retirement plan).  (ex. W dies, so her share in the pension goes back to H (the worker)

· California

· However, in 1986, California legislature abolished the terminable interest doctrine. 

· Cal. Fam. Code § 2610
· A divorced non-EE spouse may assert her CP interest in any benefit generated by community labor.

· A divorced non-EE spouse may will away her CP interest.   

· This applies equally to marriages that end in divorce and those that persist until the death of one of the parties.

· Even when the marriage persists until death, the estate of the deceased EE spouse may not will away the non-EE spouse’s CP share.  

· ERISA Preemption
· ERISA restrictions on alienation or attachment of covered retirement plan preempt state law. (Fed over state)

· However, Congress, by the Retirement Equity Act, allows divorce-related state law property and support distribution to an alternate payee pursuant to a qualified domestic relations order (QDRO).  An alternate payee may be a spouse, former spouse, child, or other dependent of the pension holder.  The Retirement Equity Act states that the ERISA restrictions do not apply to a QDRO.  
PREMARITAL AGREEMENTS                                                                                                               

· Premarital/Prenuptial/Antenuptial Agreements  

· One way of looking at prenups is as a transmutation (what would have been CP is now SP), or “contracting out of the statutory scheme.”  

· Cal. Fam. Code § 1500 

· Permits H and W to make agreements before marriage as well as during marriage to alter their property rights.  

· Subject Matter: (1)-(5) property rights (6) choice of law (7) “any other matter, including their personal rights and obligations, not in violation of public policy” or criminal law. 

· Note, you cannot insert fault into your prenup!  So you cannot say things like- if H cheats then I get everything.  

· You can have Choice of Law provisions

· Before 1986, look at generally whether the agreement is voluntary and not against public policy.  

· Criteria for a Valid and Enforcable PMA
· Terms fo not promote, encourage, or facilitate divorce by giving a large monetary benefit to the economically inferior spouse

· Objective terms of the PMA control, not the subjective contemplation of the parties

· Entered into freely (voluntarily) without fraud, duress, coercion, or undue influence

· Timing (right before wedding?) / 

· Understanding: age, education, sophistication, prior experience, attorney etc

· Example, look to Nelson and Dawley.  

· Apply this voluntary standard to spousal support agreements too (Pendalton)

· What Provisions are Void as Against Public Policy
· Provisions that Promote Divorce are Against Public Policy
· A prenup violates the state policy favoring marriage only insofar as its terms encourage or promote dissolution. 

· Look to the objective language of the agreement not to the subjective contemplation of the parties.   A prenup is not void just because both parties enter into it figuring the marriage will not last long. 

· Marriage of Dawley: H and W got married after they discovered she was pregnant.  Guy She’s afraid of losing he job because unwed mother (in the 1960s).  He was also afraid about bad rep at work  They decide to marry temporarily (14 mos.) Prenup says all property acquired during marriage will remain SP.  They don’t divorce until 1973.  

· W argues that the prenup is invalid because at the time they made it, they were contemplating divorce. 

· Held that just because both parties contemplated divorce does not make the prenup invalid as against public policy.  Rather the court says you look at the OBJECTIVE language of the prenup to determine if it promotes or encourages divorce (not the subjective intent) 

· Here, the terms do not encourage divorce – because there is no economic advantage to getting a divorce.   The term guaranteeing support for the 14 months did not limit the mutual duty of support for married couples – because it just guaranteed that she would be supported whether they were married or not (so actual encouraged the marriage). 

· Unduly Oppressive?  (1964 – she was pregnant) Crt says no, you both ahd attorneys, so it is not unfair in its face. 

· Even though they continued to live together, they each maintained control over their SP, pd proportionate share of taxes

· Marriage of Noghery

· The W and H had a katuba, a traditional marriage document that provise that het H will provide for the W if divorces.  Agreement gives W house and ½ million and in return she gave assurance that she was a virgin.  

· Contrary to public policy because it encourages W to get a divorce.  (not of course that this is traditional, and traditionally it wouldn’t encourage divorce bc only H could seek divorce)

· Estate of Nelson: 50-yr-old real estate broker marries 22-yr-old secretary.  In prenup, W waived all CP rights and spousal support, and attorney’s fees were limited to $150.  The consideration to the W was so small that court held it shocked the conscience, and procured by fraud and undue influence. 

· Marriage of Bonds Barry Bonds married Sun, a 23 yr old Swedish Immigrant.  Sun signed a prenup that she waived her rights to CP.  Barry’s attorney presented Barry and Sun the prenup just before their scheduled flight th Vegas to marry.  Neither had read them yet.  The lawyer explained the doc – and she signed.  The Court held that it was voluntary.  

· In Response, the Legislature passed § 1615 in 1/1/2002

· Basically, need to be represented by counsel (or express waiver) and given at least 7 days!

· So before 1/1/2002, we just look at whether the agreement was voluntary. After 1/1/2002, apply, § 1615

· Spousal Support

· The Old Rule was that you cannot waive spousal support

· When § 1612 was first enacted it didn’t mention anything about spousal support

· In 2000 Pendleton changed everything

· 1991 W and H got married, were represented by counsel, and agreed to waive spousal support

· W now wants support.  Crt rules that spousal supports are not automatically void as to public policy.  They said that the legislature must have wanted the courts to decide spousal support waivers on a case by case basis

· The Legislature reacted with § 1612 (c)

· Spousal Supports won’t be enforced unless represented by counsel and it is not unconscionable at the time of enforcment

· After 1986, apply § 1612
· Cal. Fam. Code § 1612 (1986)

· (a) Parties to a premarital agreement may contract with respect to all of the following;
· (1) rights and obligations in any property
· (2) right to manage and control property
· (3) disposition of property upon separation, death, or other occurrence
· (4) making of a will or other arrangement to carry out these the provisions
· (5) ownership rights in the death benefit from a life insurance policy
· (6) choice of law governing the agreement
· (7) any other matter, including personal rights and obligations, not in violation of public policy or a statute imposing a criminal penalty.  
· (b) Right to child support may not be adversely affected by a premarital agreement
· Post 1986 Enforcable

· Under the 1986 Rules, to find something Voluntary, you look at the similar factors as above 


· Proximity to wedding, surprise in presentation, counsel, bargaining power (age, sophistication), disclosure of assets, aware of intent of agreement 
· Or unconsciouable when entered
· And no fair and reasonable disclosure of property of financial obligations
· § 1612 (c) (Added 2002)

· (c) Any provision in a premarital agreement regarding spousal support, including, but not limited to, a waiver of it, is not enforceable if:
· (i) the party against whom enforcement is sought was not represented by counsel at the time it was signed, or
· (ii) the provision is unconscionable at the time of enforcement  
· Summary: You can “voluntarily” sign all other provisions without independent counsel, BUT not spousal support.  

· Cal. Fam. Code § 1615    (2002)
· (a) A premarital agreement is not enforceable if the party against whom enforcement is sought proves either of the following:
· (1) party did not execute it voluntarily
· (2) agreement was unconscionable when it was executed and, before execution of the agreement, all of the following applied to that party:
· (A) that party was not provided full disclosure,
· (B) that party did not voluntarily and expressly waive, in writing, any right to disclosure,
· (C) that party did not have, or reasonably could not have had, an adequate knowledge of the property of the other party.  
· (b) An issue of unconscionability of a premarital agreement shall be decided by the court as a matter of law
· (c) For the purposes of subdivision (a), it shall be deemed that a premarital agreement was not executed voluntarily unless the court finds in writing or on the record all of the following:
· (1) the party against whom enforcement is sought was represented by independent legal counsel at the time of signing or, after being advised to seek independent counsel, expressly waived, in a separate writing, representation by independent counsel.  
· (2) the party had not less than 7 calendar days between the time that party was first presented with the agreement and advised to seek independent counsel at the time the agreement was signed.
· (3) the party, if unrepresented by counsel, was fully informed of the terms and basic effect of the agreement as well as the rights and obligations he or she was giving up by signing the agreement, and was proficient in the language in which the explanation of the party’s rights was conducted and in which the agreement was written.
· (4) the agreement executed pursuant to paragraphs (1) and (3) were not executed under duress, fraud, or undue influence, and the parties did not lack capacity to enter into the agreement.  
· (5) Any other factors the court deems relevant.  
· Time framework

· Before 86, apply factors above

· Must be voluntary- no fraud, undue influence, 

· Use Case Law

· After 86

· Apply 1612

· Spousal Supports Ok- but look to voluntary

· After 2002

· Apply 1615

· Spousal Agreement subject to 1612(c)

END OF COMMUNITY                                                                                                                            

· In most jxs, the community ends at either death, or at entry of a judicial termination order (legal separation or dissolution).  

· California: community ends at:

· death

· judicial termination order (legal separation or dissolution), 

or
· while living separate and apart [Cal. Fam. Code § 771]

· filing for divorce

· separate tax returns, sep bank and charge accounts

· Severing the JTs

· “SEPARATE AND APART”
· That condition when spouses have come to a parting of he ways with no present intention of resuming marital relations.  

· The parties’ conduct must evidence a complete and final break in the marital relationship.  

· Intent to leave the community 

· Unequivocal conduct showing you intend to leave the community 

· Results in a Final Break

· Reconcilliation shows that the community has not ended!

· Even if you file, but then resume marital relations, then the community has not ended

· That H and W may live in separate residences is not determinative.

· Marriage of Baragry: H moved out on 8/4/71.  Maintained continuous and frequent contact with his family, ate dinner there almost every night, to W to social functions, filed joint tax returns, paid household bills and supported family, brought laundry home to W.  W knew of girlfriend, but wanted reconciliation, and H never said it was over.  H filed for divorce 10/4/75.  Court held they were not “separate and apart” between 1971 to 1975 because merely living separate is not enough.  W still contributed her services to the marital community, so she’s also entitled to share in its growth and prosperity.  So H’s earnings during that period was CP.

· The Question is not whether you are living apart, but rather whether the conduct evidences a complete and final break in the relations

· Reconciliation- serves to erase the first separation 
· Marriage of Jaschke: H moved out and filed for divorce, intended to terminate marriage.  H moved back in and they reconciled.  6 months after reconciliation, the parties separated again and filed for divorce.  H purchased property during the initial separation.  Court held it was CP because the initial separation was not final.  At most, there was a temporary, though serious, rift in the marriage.  No evidence of complete and final break because they reconciled. 

· Remember, the marriage doesn’t end while separate and apart, only the community ends.

· The Community ends before the Marriage ends! 

· The community automatically ends when you file for divorce 

· Question, If you separate, file the papers, but later reconcile(without withdrawing the papers).  

DIVISION AT DIVORCE                                                                                                                         

PROPERTY DIVISION

· Deliberate Misappropriation of Community Property by One Spouse

· Williams v. Williams

· 1970 (when H controlled assets) they were getting a divorce.  H withdrew $110K from their accounts when the divorce was imminent.  These funds were not included in the divorce settlement.  W says that she should get her ½ share in the 110.  H claims he spent it on expenses – but there was no evidence if he used the CP for SP purposes. 

· Crt says basically, when you know you are getting a divorce, you have a duty to keep track of where your money is going.   

· Marriage of Rossi

· W contributes money every week to a lottery pool.  One week, the pool wins. 

· She goes to the lottery commission and says I am contemplating Divorce, and the guy tells her to file before she gets her first check (which of course is wrong bc married at time got the underlying asset)

· W claims that it si her SP, because it was a gift (bc didn’t contribute $) – but the court expressly rejects

· When filin for divorce, she didn’t list the winnings at all, (as either SP or CP)

· In 1999 she gets letter sent to old house about the $.  H goes and gets a lawyer.  Because she intentionally lied about the property (in violation of § 1101(h) – under 1101(h) she has to give H 100% of the disputed property!

· W tries to raise unclean hands (he beat me, etc) ut the court here says too bad, the statute is clear

· C.f. Equitable distribution state, they might care

· hypo: what if friend put in $ for her?  if trial ct believes it, then it is a gift and thus SP.  

· hypo: what if she normally pays, but just didn’t have the money?  it would be a loan and thus CP
· Cal. Fam. Code § 1101
· Spouse may have a claim against the other for breach of fiduciary duty which impairs community estate which includes, but not limited to a single transaction or a pattern or series… which…have caused or will cause a detrimental impact to the claimant spouse’s undivided 1/2 interest in the CP.
·  (h) If there is a showing of fraud, oppression or malice by clear and convincing evidence then the remedy will be to award 100% to the other spouse! 

· JDX of the Court

· Spouse can be sued during marriage for breaching fiduciary duty

· Rule: Except upon the written agreement of the parties, or an oral stipulation of the parties in open court, or as otherwise provided in this division, in a proceeding for dissolution of marriage or for legal separation, the court shall divide the community estate equally.  The court in such a proceeding only has jx to dispose of CP, not SP.

· Once the court determines that the property is SP, the divorce court doesn’t have jdx unless both agree

· Marriage of Hebbring: During dissolution, H threw W’s jewelry (SP) into the ocean.  It was 5K her SP.  The court divided up the CP assets, and out of Hs assets  took the 5K out and gave it to her.  Crt argued that it was fine bc only dealing with CP.  Appellate court said this was ok- the court had jx to order H to reimburse W for her SP out o his share of CP.  

· McNeal: Wife was a crazy liar (said she was an attorney etc, all were lies).  She got him to transfer her all his property.  When she filed for divorce, he joined all the claims for divorce and fraud.  

· Usually in CA, the courts don’t want to hear tort of K claims as part fo the divorce proceedings.  Because we have a no fault system, they don’t want this kind of testimony admitted

· However, if the court finds that the claim are about deliberately harming the other side,  by misappropriation or taking action with CP outside of the spouse’s authority, then the court may consolidate it and award addition $ to the other party as part of the marital settlement

· Note that since 1989, when you file for divorce you get an automatic TRO preventing parties from transferring, encumbering, disposing of CP or SP etc. 

INCEPTION OF THE COMMUNITY                                                                                                        

PUTATIVE SPOUSES

· Definition: An innocent participant who truly thinks that they are married, but where the marriage is void because of some legal infirmity.  

· Applies in inheritance cases, death benefit cases, Divorce

· Arises:

· Good Faith – usually arises in the context of one spouse thinking that they had legally received a divorce from a former spouse but because of some infirmity, it was invalid, therefore the second marriage was invalid

· Bad Faith- Where spouse KNOWS they are not married (knows he didn’t dovrce first W.  He is not a putative spouse, and cannot benefit)

· Occasionally, it will not be in someones best interest to claim putative spouse status.  For example, if both parties are alive, and one has a larger earning capacity.  

· Standard

· If the marriage was either void or voidable and the court fidns that either party or both parties believed in good faith that the marriage was valid then the court shall:

· Declare the party/ies to be a putative spouse

· Divide the property as it woul have been had they been married (called quasi-marital proerty”

· Putative spouse status depends on an good-faith belief in the validity of the marriage, and lasts only as long as the good-faith belief.  

· Objective Standard: whether a reasonable person in the putative spouse’s position would have believed s/he was validly married. (Spearman)
· Did they attempt to comply with procedural requirements?  Was their conduct show indicia of marriage?  Were the facts to raise suspicion?  What did they objectively believe?
· There are differences in the effect of putative spouse in the context of death as opposed to dissolution.
· (1) Intestate death involves survivor’s claim on decedant’s 1/2 of QMP and of any SP.
· (2) Dissolution involves only claim on QMP.    
· Division at Death
· This is an equitable remedy, and CA courts have relied on at least 2 legal theories to justify the award of an interest in a decedant’s estate to a putative spouse.

· (1) Quasi-Marital Property

· The property that would have been CP if marriage was valid is termed “quasi-marital property” (QMP) and divided equally (in accordance with CP rules).
· 1/2 goes to survivor, and 1/2 goes to decedant (survivors).  
· If no will (decedant spouse dies intestate), survivor gets ALL QMP.  
· (2) Tenancy-In-Common

· The putative spouses are considered in a partnership or a joint enterprise, and the accumulated property is held in tenancy-in-common in equal shares.  Upon death of H, only his 1/2 interest is considered CP, to which the rights of the lawful spouse attach.  So the unlawful W gets 1/2.  
· Depending on which legal theory is applied, the legal spouse and putative spouse both have valid claims for at least 1/2, maybe 3/4, and possibly ALL.
· In Estate of Vargas, 
· Vargas basically led a double life. He had two wives – and wo sets of children.  2nd W in Vargas was putative spouse because she married H in the good-faith belief that he was divorced, even though he really wasn’t. 

· Usually, when a bigamous will leave his first wife (ending the community) before starting up with W2.  Here, though he never left W1

· Even though he wasn’t spending the night with W2, he was there for efamily dinners, and exercising control over family matters! While W2 performed secretarial work w/o pay for H.  H assured W2 that he was divorced
· Putative spouse had good faith belief that H had gotten a divorce.  Legal W (LW) and putative W (PW) fighting over the “property accumulated during the active phase of bigamy.”  Court affirmed trial court, which awarded 1/2 to each.  (if we see similar fact pattern on the exam (where W2 had good faith belief, remember that he court awarded each ½)
· Claim to All  
· W1: She is the spouse, therefore, when H died intestate, she is surviving spouse and should get all CP (including H’s 1/2 of the QMP.  
· W2: Can argue that legal W1 should be estopped from claiming H’s share of QMP because she acquiesced in the 2nd marriage.  
· Claim to 1/2

· W1 and W2 are both innocent parties and therefore the most equitable thing to do is to divide H’s estate in half.  
· Claim to 3/4

· W2 is partner or in joint enterprise with H, tenancy in common.  So at H’s death, H’s 1/2 is CP (with W1), and the other 1/2 is W2’s (as her SP).  W1 would then inherit H’s 1/2.  So at this point, W2 and W1 have 1/2.
· But W2 argues that the other 1/2 is really QMP and she should get 1/2 of THAT = 1/4.  So that, plus her 1/2 = 3/4 of QMP.  
· Putative Spouse’s Right to SP  

· Putative spouses are entitled to succeed to a share of his or her decedant’s SP.  Estate of Leslie    
· Rationale:
· If not, could lead to anomalous results. 
· Reasonable expectations of married persons is that they will inherit not only CP, but SP if spouse does intestate.
· Good faith belief in the marriage should put the putative spouse in the same position as a survivor of a legal marriage.  
· Estate of Leslie: H and W’s marriage was invalid under Mexican law because it was never recorded.  They both thought they were married, and lived as W and H for 9 yrs. until W dies.  During married W and H bought three parcel of land.  W and son from previous marriage.  The titles to these were all taken under some variation of- W and H unmarried woman and unmarried man.  (however, these were used to avoid a confusing probate) Trial court found that H was putative spouse. Now, W’s son and H fight over inheritance of SP.  
· Crt says that putative spouse gets share of SP and cab be executor of the estate
· Rational: Putative spouse already found t be entitled to:
· Bring claism for wrongful death
· Claim death benefits under Public Employee’s Retirement Act
· Claim spouses workers compensation benefits
· Claim benefits under civil service law. 
· Division Dissolution

· Family code – regulates the rights fo spouses to property and support int eh context of marital dissolution

· Spearman v. Spearman (Fed case, applying state law)

· H married W1 in Alabama (2 kids) – married W2 in California (0 kids).  Insurance was for 10K to death to widow.  The second marriage looked valid, but they looked everywhere, and could find no record of divorce!.   W2 says she was a punitive spouse, and those entited to at least half the benefits.  

· Was their an objectively good faith belief?  The court says the test is whether a Reasonable Person in the putative spouses position would have believed that they were validtly married
· Here, W2 says she maintained a belief in the validity fo her marriage  - but the court rejected this because you can’t just stick your head in the sand and claim to be a putative spouse. (she knew he visite Alabama, she knew he had two kids there who has his last name, that W1 had secured a support decree against him).  Therefore the belief in her marriages validity was not valid. 

· Marriage of Vryonis

· W- Iranian woman at UCLA, H- American.  W ha been married before.  Dated W.  W said I cannot marry w/o married, H said cant do that.  W & H had a private ceremony (term marriage under Islamic Law).  W was ignorant fo US or CA law, thought it was valid.  They kept marriage secret, lived apart, filed separate tax returns, H even dated other people. W wanted to solemnize their marrige, H didn’t.  In 1984, H marries W2.  W1 filed for “divorce” as putative spouse.  Awarded atty fees with further hearing on spousal support.  

· The first Q (was there a void / voidable marriage) satisfied

· W did not have a good faith belief in a lawful CA marriage (not objectively reasonable)

· No attempt to solemize (not absolute pre-req, but major factor)

· Consider her sophistication and education (she knew better!) If parties are truly unsophisticated, from  and dotn have access to other information, then maybe can find putative

· “sincere in denial (Not putative) but sincere in good faith (putative)

· No usual indicia of marriage (relevant to Ws belief as to whether married) 

· Hypos

· if she discovers that she wasn’t validly married after 5 yrs – she needs to get a lawyer and perfect her marriage (file for putative spouse status)

· If after 5 yr she discovers not a valid marriage, but does nothing, then she is considered a putative spouse for the first 5 yrs, then unmarried co-habitant after that

· Wagner v. County of Imperial 

· W and H exchanged personal “marriage” vows to love ot together as W and H.  They did that, had a kid.  H was Killed.  W wants to sue for wrongful death.  Court says she was a putative spouse even though they never ahd a solemnization ceremony.  She had a good faith belief that they were married.

· Centineal Hospital (crt. App)

· Court rejects the good faith belief in the common law marriage in CA.  Since CL marriages are invalid in CA, then the belief is unreasonable as a matter of law. This court of appeals opinion seems to be the direction they are going

· C.f. Wagner - 

· C.f. Ryonist - you don’t nec have to have a formal ceremony, the problem here was that she wa too educated to believe her marriage was valid.  

· Common Law Marriages

· Need to have a jdx that allows common law marriages (not CA), and satisfy the requirements for CL marriage in that jdx (present intent, holding out as HW) and then move to CA, then CA will recognize it as a legal marriage
· Proof Issues: Both parties are there to testify as to facts of “marriage” on which claim of putative spouse is based [e.g. he says, “Of course she knew I was still married to Mary.  I told her I would never get a divorce and marry her.”  She says, “No, he never said that, he always referred to Mary as his ex-wife and said he was free to marry me.”]  
COHABITANTS

· Unmarried people can make valid contracts as to mutual duty of support and holding of property.

· Such contracts are not void because “meretricious” or immoral, as long as sex is not the consideration.  

· Enforceable Contracts:

· Oral contracts

· Written contracts

· Express contracts

· Implied contract or agreement of partnership or joint venture 

· Remedies:

· Constructive trust

· Resulting trust

· Quantum meruit – for the value of household services rendered less value of support received  

· Meaning of cohabitation agreements:

· Agreements to share all property is NOT a finding of CP.

· However, ou can make an agreement to share everything as if you are married – then will be TREATED as CP (does not make the prop CP)

· Living together agreements do NOT fall under the Family Code.  

· Living together agreement is NOT a finding of common law marriage.

· Living together agreement is NOT a finding of putative spouse.

· Marvin v. Marvin (1976): Unmarried couple lived together for 7 years.  They had oral agreement that they could combine their efforts and earnings and would share equally any and all property accumulated as a result of their efforts. 

DOMESTIC PARTNERS (same sex or one is over 62 and eligible for SS)

· Effective 1/1/05, they will have same property rights as if married for purposes of CA state law [e.g. to be interpreted according to CP laws of CA].   – however, this does nto MAKE it CP, but rather treat as if CP

· Mutual right to support- Jointly responsible for living expenses

· Get putative Spouse

· Get CP rights

· Not responsible for others debts (unless 3rdP extends credit to both / both make selves jointly obligated)

· CA can only enforce DP rights in its jdx.  But the extent CA law governs (if CA has jdx), you are to be treated the same as married. 

so they cannot give you fed tax breaks


c.f. putative spouse, fed laws will recognize, but not DP

and cant go to another state and expect to be recognized (in the future, may lead to conflicts of laws issues)
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