Marital Property Outline 
History 
1. Traditional Common Law System 
a. There used to be a single unified property interest with most of the incidences of ownership and control in the husband (H+W = H) 
2. Common law reformed and the wife became the separate and the individual property owner which would have been hers but for the marriage. 
a. Reform of Common law 

i. W is treated as if UNMARRIED

ii. She owns and control all property owned before marriage 

iii. She owns all gifts and inheritances after marriage 

iv. She owns all property earned during marriage 

v. A + B = A or B
Community Property System 

1. CP principles came from the Visogoths in Europe which led to CP system 
2. Wanted to protect the land of the wife so when she got married, the husband wouldn’t be able to take over her property that she had before getting married. 

3. Each spouse has a present, existing, equal interest in all the community property

4. 8 states have this system: CA, AZ, LA, ID, NM, NV, TX, WA. 

5. 2 parts to the Community Property System 

a. Community Property (CP) 

i. Equally owned by H & W 

ii. Includes all property which stems from the labor/effort of EITHER spouse during marriage 

iii. Does not depend on direct contributions to its acquisition or to the condition of title 
1. A spouse may not convey CP without the written consent of the other spouse 
iv. Concept is SHARING- A + B = A + B 

b. Separate Property (SP) 

i. Property owned before marriage or inherited during marriage, gift, devise, or descent  

ii. Property given to one spouse during marriage belongs to that spouse 

iii. Concept is gratuitous transfer (no labor/effort involved) 

iv. A spouse may without the consent of the other spouse, convey his or her own SP. 

6. Equitable Distribution (Common law) v. Community Property Distribution 

a. Equitable distribution system (common law) 
i. During Marriage 
1. Ownership follows title 
2. So treated as if spouses are unmarried 

ii. At Divorce 

1. Some jurisdictions put all property in and divide everything 

2. Some jurisdictions (CA) separate the property so property acquired before (SP) vs. property during the marriage (CP) 

3. Some jurisdictions separate the property- non-lucrative property (gifts) vs. lucrative property (labor) 
4. All divide by equitable distribution 

a. Equitable distribution 50/50 a presumption so start with the 50/50 split but the judges have the discretion to alter this based on factors such as need, fault, etc. 

iii. At Death- Surviving spouse receives 
1. Intestate (without a will) 
a. 1/3 to all of decedent’s estate and possibly all of it. 
2. Testate (with a will) 

a. Even if willed away, surviving spouse can elect against the will and get between 1/3 to all of the property depending on the state. 
b. Community Property System 

i. During Marriage 
1. Present, existing, equal interests in community property 

2. And after 1975- have equal management and control in community property 

ii. At Divorce

1. Mandatory 50/50 of community property in CA 

2. Separate property is excluded and just goes to the spouse it belonged to. 
3. Some states allow equitable distribution based on need or fault 

iii. At Death, surviving spouse receives 

1. Intestate (without a will) 

a. All of community property

b. All separate property goes to surviving spouse if decedent spouse has no heirs. But if there are heirs surviving spouse gets 1/3 of decedent’s separate property. 
2. Testate (with a will) 

a. ½ of community property goes to surviving spouse, but the other ½ can be willed away. 

b. All of separate property can be willed away. 
c. * Spousal support is discretionary with the judge and not a right under community property laws 
i. it is based on need and the other’s ability to pay
ii. in long term marriages it is basically required 

iii. if short term then usually ½ of length of marriage 

What is CP? vs. What is SP?
1. There are two competing historical interests, the interest of the community and the interests of the separate property owner 
a. Family Code 760 defines community property 

i. All property real or personal 

1. Real- includes real estate-house, car 

2. Personal=- includes bank accounts, clothes, jewelry 

ii. Wherever situated (in or out of CA) 

1. If you buy a house in Europe, still considered CP 

iii. Acquired by a married person

iv. While domiciled in the state 

b. Separate Property 

i. Al property, real or personal and wherever located 
ii. Owned before marriage 

iii. Acquired during marriage by inheritance or gift OR 

iv. Acquired by person during marriage BUT while living separate and apart 

v. Earnings and accumulations while living separate 
1. The earnings and accumulations of a spouse and the minor children living with, or in the custody of the spouse, while living separate and apart from the other spouse are the SP of the spouse.
vi. Rent, issues, and profits of SP are also SP (George Ransom Rule) same for CP 
1. If the SP increases in value during still SP. When the creditors tried to go after the W’s SP to pay for H’s debt, it was not allowed
c. Hypo- W owns land before marriage and H works on land 

i. H produces crop and sells, the land is SP 
ii. What are the profits from the crops?
1.  Under the George rule they are SP b/c you trace to the origin. 

2. Under the sharing concept they are CP b/c efforts of either spouse during marriage yield CP 

d. Hypo- H owns business before marriage and W is a homemaker 
i. The business increase in value during the marriage 
ii. Who do the profits go to? 
1. Under the George rule, SP 
2. Under the sharing concept it does not matter what wife did at home it is CP. 
a. if increase in value came from efforts of one spouse they belong to both spouses 
e. General Rule- In most cases, rents, issues, and profits are SP and anything else is an exception to the rule 
2. Tracing
a. Trace back to original source to determine the character of the property 

i. Look to the original form of the property to determine what type of property the profits are that come from that property 

ii. If something starts out as SP, it remains SP (same for CP) 

iii. If you can trace the property back to SP funds, then the property is SP (most of the time) and vice versa 

b. You use tracing if SP funds are used, if CP then you can’t trace so use something else like transmutation  
i. Because the burden is on the separate property proponent to show it’s SP 

3. Apportionment 
a. Sometimes property is a compilation of both SP and CP. In these cases, the court may simply apportion a percentage of the property so that it’s part SP/part CP. 
i. Land and business can be SP but can argue the profits derived are CP 
ii. Downer v. Bramet- H received a ranch from work and claimed it was a gift. W says it was given b/c of his work efforts and should be CP b/c the boss and him were not even friends for it to be a gift. 
iii. If a gift is really compensation for past services as an employee, it’s CP. 

1. Ruled CP. But if they had been much closer, the court may have found this to be an actual gift, which would have then made it his SP. 
2. Although it was received while separated it was earned during marriage and that is why it was considered CP. But the court could have done apportionment if they were separate for a substantial time before he got the gift.  
4. Quasi Community Property
a. QCP- property that would have been CP had married parties been domiciled in CA at time of acquisition.
i. CA Fam Ct w/ jdx over divorce & property will treat property as if it’s CP.
ii. If a couple is married in CA, moves to another state, acquires property in that state, and divorces in that state, the divorce is under the law of that state.
iii. If a couple gets divorced in CA, their property acquired in a common law state is quasi community property.  
1. E.g. H & W get married in 2000 in an ED state (NY). W earns wages, deposits them in bank acct in her name only, buys car, stock & painting. 2005 they move to CA. In 2010 they get divorced. What happens?
a. W’s wages & assets purchased are SP in CL-ED state (if divorced there H would only get if court awarded on equitable grounds).
b. If domiciled in CA from 2000-05 it would all be CP
c. Thus- in2010 divorce, CA Ct treats W’s wages earned in NY & assets purchased as QCP & splits 50/50 btw W & H.
b. Quasi Marital Property: “as if married”
i. When CA Fam Ct finds couple does not have legally valid marriage
ii. At least one spouse qualifies for “putative spouse” status – GF objectively reasonable belief married under CA law.
iii. Then court will treat property acquired during invalid marriage “as if” married
1. All property that would have been CP – treated as CP, & SP as SP.
5. FIT- Funds, Intentions, Title- how to determine character of property 

a. Who is on the tile and in what form are often not controlling under CP system 
b. This is in order of importance factors courts use to determine the SP/CP character of disputed property at death/divorce: 
i. F= Funds 

1. Tracing back to where the property came from- how did you buy the property 
ii. I = Intentions

1. Can think of going here when fund tracing doesn’t work 

2. Did they have a contract- did they agree to something other than what it started out to be? 

3. Intentions/agreements between spouses can change the character of the property. 

a. Intentions control when there is a transmutation 

4. Before 1975 if one gave to another as a gift it could be oral and acceptable but now it must be in writing. 

iii. T = Title 

1. This is the least important, unless determining joint title 
c. Legal presumption

i. Property acquired during marriage is presumed to be CP, but it is rebuttable by F.I.T. 

d. Buying something with CP and putting it in one spouse’s name does not change the character of the property. It is CP b/c we don’t know if there was an agreement between them to do that. In these situations, title does not control. 
e. Hypo:  H and W both work and earn a salary.  The earnings are CP since they are efforts during their marriage.  H put part of his salary in a bank account in his name that earns interest.  How would the interest be classified?

i. If they had an agreement, that would control.

ii. If NO agreement, then it’s CP – comes from the salary and the salary was CP.

1. Concept of tracing back to the source – source of the funds controls.

iii. Does title matter? Does it matter that account is in his name?

1. NO – doesn’t matter if in one spouse’s name – title doesn’t necessarily determine the character of the property.

a. They could agree to put CP into the back account in his name – doesn’t make it his – can’t steal it by putting title in his name.

2. RULE – Buying something with CP and putting it in one spouses name does NOT change the character of the property – still CP b/c we don’t know if there was an agreement between them.  In these situations title does NOT control.  Title in one spouse’s name will NOT change the character of the property.

f. Hypo: W receives inheritance in 2001 – buys a painting with it.

i. How would the inheritance be characterized?

1. SP

ii. How would the painting be classified?

1. SP – look at the source of the funds (tracing).

g. Hypo:  Using hypo above, what if W gives painting to H and he takes it saying, “I love it and I’ll treasure it forever”?

i. Intention of the parties controls – intends for it to be his SP, so it’s H’s SP.

1. Cross over between gift and an agreement – agreed that it will becomes his SP.

2. Up until 1985 this kind of agreement could be oral, but now it must be written (express written declaration) 
3. If meets the gift exception, no need for writing 
h. Hypo: Using hypo above, what if W uses part of her salary and part of her inheritance to buy the painting?

i. Apportionment – considered part SP and part CP based on tracing back to the funds that were used.  So it’s proportional ownership.

Transmutation 
1. Transmutation is changing the character of property from SP to CP, CP to SP, or SP of one spouse to the SP of the other spouse 
2. Transmutation pre-1985 
a. Oral and implied agreements were permitted 
i. BUT a transmutation from CP/SP to JT always required written evidence b/c of the graver consequences. If property is transmuted from JT to CP, the community must share control including transferring. With transmutation from CP to SP/JT, the owning spouse has absolute control of all or their half. 
b. The transmutation occurred when the agreement was made and can cover all property real or personal  
c. Very informal and more difficult to prove in divorce than death 
d. Intention of the spouse giving up interest controls 
i. Proof must be by clear or convincing evidence 
e. Joint Tenancies**
i. A writing was required to transmute a joint tenancy to CP or SP or vice versa. 
1. A change to joint tenancy title impairs ability to sever and to will away interest in the property. 
ii. During life, a husband or wife can sever their ½ without the other spouse’s consent, but they cannot will it away 
f. Pre-1985- the court would look at the intentions of the party who allegedly transmuted their property. If it looked like they wanted to transmute it to CP, then the court would find that it had been done. 
i. Estate of Raphael- dispute between son and step-mom & dad dead. 
1. H had SP and W claimed H made it CP. Every year H would say what’s yours is mine and what’s mine is yours and court said it was an implied agreement to transmute all of their SP into CP. Court said transmutation 
a. Strong policy to help the widow 
ii. Marriage of Jafeman- they each owned homes across the street from each other and W moved into H’s. 
1. Hers was hers but they called his “ours.” She thought it was CP, court ruled not enough b/c need his belief that it changed to CP doesn’t matter what she thought 
2. Not as strong policy to help the widow b/c H is still alive 
g. Difference between divorce and death 
i. Divorce both are there to testify but at death not the case
ii. Strong policy of protecting the widow 
iii. Lean towards CP when a marriage ends in death 
h. Lucas- CP to SP of house to wife. She wanted the title in her name and he did not object 
i. His silence was enough to transmute to her SP. Led to change in law 
3. Transmutations as of 1/1/1985 
a. SP to CP, CP to SP, SP to SP of other spouse
b. Transmutation can be with or without consideration
i. The spouse and not a third party has to agree to the writing 
c. Requires the transmutation to be in writing by an express declaration that is made, joined in, consented to, or accepted by the spouse whose interest in the property is adversely affected. 
i. These laws are not retroactive so it only applies to transmutations that occur on or after 1/1/85. 
ii. The important date is the date of transmutation and not the date the property was acquired. 
iii. Purpose behind the transmutation statute? 
1. To prevent litigation over whether there was a transmutation or not since it was just too easy to transmute before 1985 which went against the intentions of the parties and led to perjury. 
2. General rule- written documents will control and the person must really know that transmutation is going to occur (i.e. signing a document without knowing the legal effect does not satisfy the express declaration requirement) 
d. Statement in will not admissible in divorce proceedings 
e. What language in the writing will meet the requirement? 
i. Language in the document must indicate that the spouse whose interest is adversely affected was aware that he/she was transmuting the property. 
ii. Has to be specific to show that the character of the property is being changed
iii. Magic words such as transmutation, I give to my H/W any interest I have, CP, SP 
1. “Transfer” is not sufficient 
2. putting deed in their name is not enough for transmutation 
f. extrinsic evidence is not allowed only the writing 
i. Exceptions to the SOF such as partial performance and estoppel are not permitted to force a transmutation 
ii. Statement in a will is not admissible as evidence in divorce proceedings (b/c wills are only effective upon the death of a person), but it is okay in a probate proceeding (b/c someone has already died) 
g. New law strictly interpreted by cases:

i. Estate of MacDonald – H and W decided to transmute their property from CP to SP.  A form contract stating:  “I consent to the designation of beneficiary” was not enough to indicate a transmutation.  Court held that “magic words” such as “transmutation,” “CP,” and “SP” were sufficient, but not required.  Stated that clear but non-lawyer lingo was okay, such as “I hereby give any interest I may have in this account to the account holder.”

ii. Marriage of Benson – There was an oral agreement here that H would give his share of CP in the house to W in exchange that she would waive her rights of CP to his pension.  There is a valid transmutation of the house to W’s SP via a written deed.  But W failed to do her part, so H tried to argue equitable remedies of part performance under SoF to force W to waive her rights to the pension.  Court denied this saying that there was no such exception in the transmutation doctrine.

1. Rule – You can NOT bring in extrinsic evidence of an oral agreement to raise an estoppel.

2. Instead, he could have argued undue influence to undo the written deed by her getting him to sign it on the basis of her oral agreement re the pension.
h. This applied to untitled property and titled property  
i. Gift Exception 
i. 852c- a gift between the spouses does not have to be by express declaration in writing if the gift: 
1. is clothing, wearing apparel, jewelry or other tangible articles of a personal nature 
a. car is not a tangible item of personal nature 
b. piano and signed ball no, pets could go either way 
2. that is used solely or principally by the spouse to whom the gift is made AND 
3. that it is not substantial in value taking into account the circumstances of the marriage 
ii. if the gift was made before 1985, the need to show oral, written, implied agreement 
Presumptions 
1. Presumptions are not evidence!! 
a. Evidence must be presented to raise the presumption 

b. The CP or SP presumption is then applied 

c. Unless evidence is presented to REBUT the presumption, the presumption becomes a conclusion 

2. There are stages: 
a. How to raise the presumption? 
i. There must be some foundation facts brought in, so that you can say that if these facts are proved, then there is a presumption 
ii. Merely showing it was acquired or possessed during marriage is enough.
1. For short marriages, try to use acquired and not possessed 
b. How to rebut it? 
i. With evidence tracing to separate property funds (just having title in one’s name isn’t enough) 
ii. Reimbursement type = pro rata apportionment  
c. Who bears the burden of proof? 
i. The separate property proponent has to trace to it’s SP funds to rebut 
d. What is the standard of proof? 
i. Used to be clear and convincing evidence, now preponderance of the evidence  
3. If a party claims something is CP and CP funds are used then that is the presumption and to rebut it the other party must show that there was a valid transmutation and did not want it to be CP and if after 85, it must be in writing 
4. Reasons behind the presumptions
a. Probability
i. These are called the presumptions that affect the burden of producing evidence 
ii. Usually in most cases when a husband and wife possess something during marriage, then it’s likely that it was also acquired during marriage 
b. Access to evidence 
i. These are called the presumptions that affect the burden of producing evidence 
c. Policy
i. These are called the presumptions that affect the burden of proof 
ii. All of the ones in CP are policy 
5. Mail presumption 
a. A letter correctly addressed and properly mailed is presumed to be properly received. 

i. Hypo- Landlord sues T for not giving 30 day notice and T says he gave notice. He shows the letter he sent and the presumption is raised. L has to rebut with evidence and if he can’t then the presumption turns into a conclusion that the letter was actually received. 
6. Child presumption 
a. A legal husband is presumed to be the father of a child even if the husband and wife are separated 
i. The police is to legitimize children 
7. General CP Presumption- property acquired/possessed during marriage is presumed to be CP 
a. The presumption applies to property that is: 
i. Untitled (coins, paintings, antiques, etc.) AND

ii. Titled in only one spouse’s name (I.e. stocks, cars, boats, etc.) 

b. Important to know when the marriage began
c. This presumption can be overcome by evidence that the parties agree to hold the property as joint tenancy or in some way other than CP 
d. You can raise this presumption merely by showing that it acquired or possessed during the marriage 
i. Once the presumption is raise, the SP proponent has the burden of proof to REBUT it by tracing back the funds to a SP spouse. But showing title in one spouse’s name is NOT sufficient by itself to establish it is SP. 
1. If the presumption is rebutted, the property is SP or part SP/CP
e. Lynam- a presumption was raised that funds in a bank account were CP simply b/c they were in possession of the funds at the end of a long marriage. That is all that is needed to raise the presumption. Just possession during marriage raises the presumption. 
i. Rule- the presumption raised on the mere fact that property was possessed during marriage is usually only used in 2 situations: 
1. Long marriages or 

2. Cases where the facts are difficult to ascertain 
f. Mahoney- H bought travelers insurance and died a bit later he was only married for 2 months and son said it was SP, son was the beneficiary  
i. She said CP b/c CP funds were used but since such a short marriage the bank account was around for much longer. 
ii. When the marriage is short, the presumption that property possessed during marriage is CP is NOT very strong. Found for son no presumption 
1. When the marriage is short, you usually need to show that the property was acquired during the marriage (instead of just possessed) in order to raise the CP presumption 
2. This is somewhat against the policy of property being CP but it is an exception used in short marrirages 
g. Hypo- H and W married in 1996. They bought a painting in 2001 for 10K using W’s SP funds. In 2006, the file for divorce. H wants to claim the painting is CP but W wants to claim it’s SP. If H wants to rely on this presumption, what does he have to prove to raise this presumption? 
i. It was acquired or possessed during the marriage 

1. It’s better to show that it was acquired during the marriage by bringing in the receipt or the seller to testify when they bought it. H does NOT have to prove that CP funds were used to buy it 
2. BUT she would have to rebut it by showing that it was SP (tracing to her SP) 
3. W wins here 
h. Hypo- Same as above except they use 6K of W’s SP and 4K CP. She traces to her inheritance. The presumption is rebutted and W gets 8K and H gets 2K 
i. If it appreciated 20K in value. Then W gets first 8K and H gets 2K and the 20K is divided by same % so W gets 60% of 20 = 12 and they split the 8 
8. Married Woman’s Special Presumption (803a) 

a. Covers any real or personal property interests 
i. All property in the married woman’s name 
ii. In a written instrument 
iii. Acquired prior to 1/1/1975 is presumed to be her SP
b. Since the H was the controller if he put it in W’s name, it looked like he was giving it to her as a gift. 
i. We say H intended to give it to W
ii. H can rebut this presumption by showing credible evidence that he did not intend to give W a gift. 
1. Tracing will not work and the H’s intentions control b/c CP was used and H had management and control before 1975 so putting title in her name shows his intent to give her a gift. 
c. Does the date of acquisition matter? 
i. If a husband uses CP and puts the title in W’s name in 1975 or after, the general CP presumption applies and it is CP 
1. Rebut by tracing to SP or with transmutation oral, written, implied 
ii. If the same events occurred in 1985 or after, then it could only be rebutted by an express declaration in writing showing his intent to transmute or by tracing. 
1. General CP presumption 
9. NOTE: DEVELOPING LAW 
a. Until Valli decision comes down, follow existing law that title taken in name of one spouse does NOT = presumption that property is spouse’s SP. 

b. Marriage of Brooks & Robinson- B (H) & R (W) married in 1997. Oct 2000 they bought property. Down-payment paid from Brooks’ earnings, CP. Robinson took title in own name + a single woman. Brooks agreed to title in her name but didn’t know about “single woman.” Brooks made mortgage payments (probly w/ CP). Separated in 2005. Property was in foreclosure & R contacted ECG to buy it. They met H but there is dispute over whether ECG reps knew R & B were married. After ECG sold house R received about 42K. Brooks sought to set aside foreclosure sale alleging he had CP interest & sale was invalid.

i. Court- Property was Robinson’s SP & sale to ECG is valid. 

1. The minute Robinson took title in her name & Brooks new about it, Brooks did not have an interest in the property as a matter of law.

a. Followed Summers- Transmutation law does NOT apply to purchase from 3rd party, putting title in one spouse’s name creates title presumption. NO transmutation bc doesn’t apply to 3rd parties (interspousal only) & even if transmutation did apply, no agmt in writing. Court follows CL title presumption. 
b. Cal Evid C §662(CL) form of title presumption- owner of legal title to property is presumed to be owner of full beneficial title. Presumption rebuttable only by clear or convincing proof.
i. Presumption can be rebutted if non-title holder spouse was unaware title taken solely in name of other spouse
1. Here- B was aware & agreed to R taking title in her name only. B has burden of proof to rebut presumption – show agmt that despite title, property was meant to be CP. NO evidence here.
2. Cannot rebut simply by tracing or by showing title was taking that way merely to obtain a loan.
c. Court - bc transmutation doesn’t apply to 3rd party purchases & B knew R put title in her name, constituted GIFT of his CP interest
2. If it had been CP & W sold, ECG would still be valid title holder bc they were a bona fide purchaser. 
ii. Note: some believe wrong decision here bc Court used Evidence Code CL title presumption instead of Civ Code Community Property title presumption.
c. What if Transmutation Statutes DO Apply to Title Purchases from a 3rd Party
i. If H & W buy property from 3rd party & take JT –NO problem bc JT titles satisfy the express declaration requirement of 852(a).
ii. BUT – title taken in name of one spouse only would not satisfy 852(a) w/out more. Need language indicating that one spouse had relinquished interest in property.
d. In re Marriage of Valli- Frankie was sick & used CP funds to buy life insurance naming W as both owner & bene of policy.  He didn’t die & they got divorced. 
i. Trial Ct held policy (worth 365K) - CP bc NO express declaration/no transmutation
ii. App Ct- reversed. Transmutation does NOT apply to purchases from 3rd parties.
1. Note: App Ct is the current law (following Robinson) until SC decides
iii. Supreme Court- on review now.  Possible outcomes:
1. Transmutation APPLIES- Insurance policy -CP bc no valid transmutation
2. Transmutation does NOT apply- what TITLE presumption applies??

a. Cal evidence code 662 – clear & convincing to rebut
b. Or something from Family Code – preponderance
iv. Also Note: Brooks said transaction was H making GIFT to W of his CP interest.
1. 852(a) Exception- items of personal nature that are not substantial in value, taking into acct circumstances of marriage.
2. Question: does exemption suggest ALL spousal gifts that are substantial in value OR not of personal nature must satisfy 852(a) express declaration req?
a. Transmutation applies – fail bc not an express declaration
i. Evidence Code 662- Brooks & Valli – Common law.
b. Get benefit of title presumption under family code – need agreement for transmutation or meet the gift exception – writing requires an express declaration. If gift is substantial it has to be in writing.
e. What It All Means- GOLDBERG SAYS BROOKS IS NOT THE LAW- If CP funds and in one spouse’s name it is CP and NOT SP 
i. Brooks focuses on if you take title in a character that is inconsistent w/ the funds used to purchase it. 
1. If you use SP funds & put into Joint Tenancy – that is enough – it’s CP.
a. E.g. John and Jane Doe as H & W
2. BUT if you use CP funds & acquire something from a 3rd party & put title in one person’s name w/ consent of both parties – Brooks & Robinson says that’s all you need & CL Title Presumption (as is on title) rules.
ii. Valli- will decide if Brooks is good law.
1. 1. Are purchases from a 3rd party subject to transmutation?
a. If yes, then must satisfy express written requirement for transmutation, otherwise property presumed to be the character of the funds
i. In Valli, factually not enough bc just in wife’s name not enough to make it her SP w/out reference to it ‘as her sole & separate property.’
b. If not, then court must decide whether CL or Fam Code Title presumption applies
i. After 1975 anything purchased w/ CP funds but only in one spouse’s name, must show agmt character or property is as stated in title.
ii. CL – title is as stated – so if use CP funds to purchase property & put title in one spouse’s name that’s enough (Brooks)
iii. Fam Code (civil law)- everything acquired during marriage is presumed CP unless rebutted evidence of an express written agreement (essentially transmutation)
Joint Titles 
1. Joint tenancy title or deed- comes with right of survivorship meaning when one died the other gets everything, cannot will like CP  
a. Considered separate property (undivided ½ interest) 
b. During marriage

i.  unilateral transfer allowed without consent of the other spouse and results in severance and becomes tenancy in common 

c. At death

i. Entire property goes to surviving joint tenant 

d. At divorce: 

i. At request of either party, the court will divide as CP 
ii. If JT property acquired before 1984, rebut by o,w,i Lucas only applied to single family residences 
1. May apply retroactively if does not deprive a vested right 
a. This means that it would be a surprise to the spouse not having known the new law would apply to them if they complied with the old law 
2. If rebutted then either SP or part SP/CP 

iii. If acquired after 1/1/1984 then rebut by writing 

e. Creditor’s rights 

i. Non-debtor’s ½ may be immune, after death completely immune 

f. Tax

i. Disadvantage at death, stepped up basis in ½ only 
g. Right to reimbursement if one spouse contributed SP Funds and the property characterized CP
i. JT property acquired before 1984- if no reimbursement agreement, then the spouse that contributed SP funds cannot get his separate contribution reimbursement (treated as gift to the community)
1. Agreement can be oral, written, or implied 

ii. JT property acquired on or after 1/1/1984- right to reimbursement of SP Funds if party can trace to SP funds used to acquire property (unless waive) 
1. Appreciation split 50/50 

iii. Types of funds that can be reimbursed include: 

1. Funds used to purchase property 

2. Down payments 

3. Payments for improvements 

4. Payments to reduce the principal of a loan used to finance the purchase or improvements of the property 

iv. Types of funds that cannot be reimbursed include: 

1. Payments of interest on a loan 

2. Payments for maintenance, insurance on, or taxation of the property 

2. Hypo- 1968, H & W take SP funds and use as down payment for house and put in JT. They separate in 1981
a. Presumption it’s CP. Rebutted by o,w,i agreement 
b. If not rebutted no reimbursement unless agreed o,w,i
3. Hypo- A home now worth 400K titled in JT and purchased during marriage in 1980 for 100K with 30K of W’s SP and 70K of CP
a. Presumption is CP and with no agreement to rebut, it is CP and split 50/50
b. If the parties make an oral agreement hat W maintain a separate property interest then characterized as part SP/CP and pro-rata apportionment. H will get 140K and W will get 260K 
c. If the parties made a written agreement that W maintains a SP interest then same as oral agreement 
d. Note- difference between a reimbursement agreement and an agreement to maintain a SP interest in the property is that the latter amounts to more money b/c it gives the spouse a proportion (equal to its SP/total cost) of any appreciation in the property, whereas the former does not (instead any appreciation is split down the middle)
4. Community property title or deed 

a. Considered community property 
b. During marriage 
i. Joinder required to transfer real property 
ii. Written consent required for gifts of personal property 
c. At death
i. Each spouse can will ½ 
ii. w/o will all goes to surviving spouse 
d. At divorce
i. Mandatory ½ goes to each spouse
ii. Presumed to be CP unless there is agreement to rebut 
iii. If CP acquired before 1987 rebut by oral, written or implied 
1. If rebutted then SP or part CP/SP and if says has interest then pro-rata apportionment 
2. If not, stays CP 
iv. If CP acquired after 1/1/1987 rebut must be in clear writing 
1. If rebutted then part SP/CP or SP 
2. If none or oral then right to reimbursement b/c still CP 
e. Creditor’s rights 
i. Creditors can reach all CP but generally not SP 
f. Tax
i. Advantage at death, stepped up basis for all 
g. Right to reimbursement if one spouse contributed SP funds and the property characterized as CP 

i. CP property acquired before 1984: if no agreement, the one who contributed SP cannot get it back. Can be oral, written, or implied 
ii. CP property acquired between 1/1/1984 and 1986- right to reimbursement of SP funds if party can trace to SP funds used to acquired property unless you waived right to reimbursement 
iii. CP property acquired on or after 1/1/1987: right to reimbursement of SP funds if party can trace SP funds. Unless you waive right 
1. Appreciation goes to community 
5. Joint tenancy in creditors cases 

a. When H and W take CP funds and buy property and the put the title in JT, the presumption in creditor’s cases is that the property is JT 
i. It can be rebutted by title or intentions of the parties not tracing 

ii. Putting the title in CP changes the general presumption so that the title and intention of the parties control. 

1. If the presumption is rebutted, the property will then be considered CP or SP or part CP/SP 

b. In Re Summers- Real property was acquired by H and W in JT during their marriage. W was the debtor in this bankruptcy court. Creditor argued that the property was CP and thus all belonged to it, but W argued that it was JT so that H had a ½ SP interest in the property that could not be touched by the creditor. Presumption that it’s JR and no evidence to rebut. Thus, court held that it was KR and there was no transmutation since there was no agreement showing the parties’ intentions that it was CP. 
i. When H and W, with community funds, take title to property as joint tenants, the form of conveyance (JT) destroys the presumption that the property is CP and the JT stands as such, the interest of each spouse being SP unless they intended it to stay CP (via an agreement) 
6. Joint Titles at Divorce 

a. Originally, if title was taken in JT, that raised the presumption that the property was to be held in JT. 
i. This presumption could be rebutted by the intentions of the parties to have the property as CP, which can be oral, written or implied. 

ii. As of July 1, 2001, we have the option of CP with right of survivorship 

1. This essentially gives the property the character of CP at divorce but JT at death (gives survivorship if one spouse dies) 

2. But this requires a clear statement in the transfer document 

b. 5110 enacted in 1965 that said when there is a single family residence held in JT, then the presumption is that it is CP at divorce. 
i. Lucas (1980) 
1. W had trust fund = SP. They bought house and used her SP as down payment put it in joint title so CP 

2. There was no agreement that W was to maintain a SP interest. So CP and the only way for W to get reimbursed is if there was an agreement between the parties to give her reimbursement. 
3. Both steps controlled by agreement 

4. Lucas applies beyond simply single family residences but to all JT properties. 

5. Lucas test: 

a. Step 1 characterization 

i. Characterize the property. If held in JT, then presumption under 51110 is that it is CP. It can be rebutted by an agreement. If no rebuttal, then it remains as CP 

1. You only go to step 2 if in step 1 it is CP 

b. Step 2 reimbursement 

i. Determine whether SP contributor spouse has a right to reimbursement.  Look to see if there is a reimbursement agreement.  If no agreement, then entire property is considered CP and is split 50/50 (SP is considered a gift to the community).  If there is an agreement, then that spouse only gets a reimbursement of the SP contribution and the remainder is considered CP (including all of any appreciation in the FMV of the property).

6. BOTH steps are controlled by an agreement

c. Then there were anti-Lucas laws as of 1/1/84 
i. In response, the legislature enacted CFC §4800.1 and §4800.2:

1. §4800.1 made step 1 stricter by saying that all joint title property (including CP, JT, Tenancy in Common) acquired during marriage, regardless of the date of acquisition, will be presumed to be CP at divorce, but it can rebutted by a written agreement or a clear statement in a deed/title that the property is SP and not CP.

a. Has to be in writing now.

b. This section extended the single family residence principle of §5110 to ALL property acquired in joint form during marriage.

c. This section was later superseded by CFC §2581.

2. §4800.2 was the dramatic change which created the right of reimbursement.  This section also applies to all. There is a right to reimbursement now which is established by tracing the SP contribution to a SP source.  The SP contributor merely gets his/her contribution back and the remainder is considered CP and is split 50/50 (including all of any appreciation in the property).

a. §4800.2 is really the anti-Lucas law b/c before under Lucas, SP contribution without an agreement was considered a gift to the community, BUT under §4800.2, SP contribution without an agreement can still be recovered (via reimbursement) if the spouse can trace it back to an SP source.

b. This section was later superseded by CFC §2640.

ii. The legislature realized that they addressed joint tenancies but failed to deal with any other joint properties so they reenacted §4800.1 so that as of January 1, 1987 for the purposes of dissolution property acquired by the parties in any joint form will be presumed to be CP which can only be rebutted in writing.

iii. §4800.1 is retroactive UNLESS it deprives someone of a vested right.

1. Otherwise, we use the Lucas test for all property acquired before January 1, 1984.
2. The rebuttal is not retroactive
iv. §4800.2 is NOT retroactive, and has been re-codified under Family Code §2640.

1. It includes that there is a right to reimbursement for all contributions to the acquisition of property including payments for improvements.

2. It also includes a right to reimbursement when a party uses their SP to contribute to the acquisition of the other spouse’s SP during marriage.
3. Use date of parcel acquisition 
7. Summary of Rules re Joint Tenancy & Community Property Title

a. For jointly titled property, do 2 step analysis: 
i. Step 1 characterization: can CP presumption be rebutted or not? 
1. If rebutted do not go to step 2
ii. Step 2 reimbursement: Go on to step 2 only if answer in step 1 was CP 
b. Step 1: Joint title presumptions and characterizations overview- for JT 
i. OLD 

1. Lucas- applies to acquisitions pre 1984
2. JT = CP at divorce 
3. Rebut by oral, written implied agreement 
4. If no agreement, CP 
5. If agreement, SP of one spouse or part SP/part CP 
ii. NEW

1. 1984 4800.1 (2581)- applies to acquisitions as of 1984 
2. JT = CP at divorce 
3. Rebut by agreement in writing only (could be a deed, enough) 
4. If no agreement, CP 
5. If agreement in writing, SP of one spouse or part SP/part CP 
c. Step 1: Joint title presumptions and characterizations overview- for CP 

i. OLD

1. Lucas applies to CP acquisitions pre-1987
2. CP = CP at divorce 
3. Rebut by oral, written, implied agreement 
4. If no agreement, CP 
5. If agreement, SP of one spouse or part SP/part CP 
ii. NEW

1. 1987 4800.1 (2581)- applies to CP acquisitions as of 1987 
2. CP = CP at divorce 
3. Rebut by writing only (could be a deed, enough) 
4. If no agreement, CP 
5. If writing, SP of one spouse or part SP/part CP 
d. Step 2: Reimbursement of Separate Property Funds Overview (This is the same for JT & CP) 
i. OLD

1. Lucas- applies to acquisitions pre 1984 characterized as CP in step 1 
2. reimbursement only if a reimbursement agreement 
3. If no reimbursement agreement, SP $ is gift to community 
4. if reimbursement agreement, SP $ is reimbursed 
5. appreciation split 50/50 
ii. NEW

1. 1984- 4800.2- applies to acquisitions as of 1984 characterized as CP in step 1 
2. right to reimbursement based on tracing to SP $ 
3. absent a written waiver 
4. if traced, SP $ is reimbursed 
5. appreciation split 50/50 
e. This is retroactive- On or after 1984, during divorce all jointly titled property (not just single family residences) will be presumed to be CP (including tenancy in common, JT, CP). It does not matter when it was purchased and the law at that time, if the divorce is happening after 1984, jointly titled property will be presumed to be CP. So the presumption is always the same, it is the rebuttal that differs based on date and type of joint title. 
f. They did not include about other joint properties so as of 1/1/87 for the purposes of dissolution property acquired by the parties in any joint form will be presumed to be CP which can only be rebutted in writing 

g. Hypo- a home now worth 400K titled in JT purchased during marriage in 1985 for 100K with 30K of W’s SP and 70K of CP funds. 

i. If no agreement to SP contribution the presumption CP but W gets reimbursement by tracing. W gets 215K and H gets 185K 

ii. If they made an oral agreement to SP interest then CP b/c not in writing and result same as above 

iii. If signed agreement that W has SP interest that part SP/CP and pro-rata apportionment. H gets 140K and W gets 260K 

8. Property Acquired BEFORE January 1, 1984 in JT (Lucas)
a. This is the Lucas rule, but §4800.1 may apply if retroactive (doesn’t deprive a vested right).

b. The presumption is that the property is CP.

c. Step 1 ( To REBUT the presumption, agreements MAY be oral, written, or implied.

i. If there IS a rebuttal, the property is characterized as SP or part SP/part CP.

1. If there IS an o/w/i agreement that one spouse has a SP interest in the property, then the property is characterized as part SP/part CP (pro rata apportionment).

ii. If there is NO rebuttal, the entire property remains CP and is split 50/50 (SP is considered a gift to the community).

d. Step 2 ( If NO rebuttal, then REIMBURSEMENT of SP only if there is an oral, written, or implied reimbursement agreement.

e. Note – Difference between a reimbursement agreement and an agreement to maintain a SP interest in the property is that the latter amounts to more money b/c it gives the spouse a proportion (equal to its SP/total cost) of any appreciation in the property, whereas the former does NOT (instead, any appreciation is split down the middle).

i. Under this section, it’s possible that the spouse may get neither a reimbursement nor a SP interest in the property.

f. HYPO:  In 1968, H and W take W’s SP funds and use them for a down payment on a home and put the title in JT.  They separate in 1981 and file for divorce.  What happens with the home at divorce?

i. The presumption at divorce is that the home is CP.  It can be rebutted by an oral, written, or implied agreement.

1. If the presumption IS rebutted, the home will be considered either SP or part SP/part CP (pro rata apportionment).

2. If the presumption is NOT rebutted, the conclusion is that the home is CP.  W will NOT be entitled to a reimbursement of her SP funds used for the downpayment UNLESS there is an oral, written, or implied reimbursement agreement.

g. HYPO:  A home now worth $400,000 titled in JT and purchased during marriage in 1980 for $100,000 with $30,000 of W’s SP funds and $70,000 of CP funds.  What happens to the home at divorce if:

i. The parties made no collateral agreement about W’s SP contribution?

1. Presumption is CP, and with no o/w/i agreement to rebut, the home is considered CP and is split 50/50 (W’s SP funds are considered a gift to the community).

a. No reimbursement unless there is an o/w/i reimbursement agreement.

ii. The parties made an ORAL agreement that W is to maintain a SP interest?

1. Property is then characterized as part SP/part CP (pro rata apportionment).  Thus, H will receive $140,000 (7/20 as CP) and W will receive $260,000 (7/20 as CP + 3/10 as SP).

iii. The parties made a signed WRITTEN agreement that W is to maintain a SP interest?

1. Same result as oral agreement above.

9. Property Acquired AS OF January 1, 1984 in JT (§4800.1 & §4800.2)
a. The presumption is that the property is CP.

b. Step 1 (§4800.1) ( To REBUT the presumption, agreements MUST be by a clear statement in a deed/title or by a written agreement.

i. If there IS a rebuttal, the property is characterized as SP or part SP/part CP.

1. If there is WRITTEN agreement that one spouse has a SP interest in the property, then the property is characterized as part SP/part CP (pro rata apportionment).

ii. If there is an ORAL agreement (or even no agreement) that one spouse has a SP interest in the property, then the entire property remains CP b/c agreements must be written (oral/implied don’t count).  BUT spouse is still entitled to a reimbursement by tracing.

iii. If there is NO rebuttal, the property is characterized as CP.

c. Step 2 (§4800.2) ( If NO rebuttal, then REIMBURSEMENT of SP by tracing back to a SP source.

d. Note – Difference between a reimbursement agreement and an agreement to maintain a SP interest in the property is that the latter amounts to more money b/c it gives the spouse a proportion (equal to its SP/total cost) of any appreciation in the property, whereas the former does NOT (instead, any appreciation is split down the middle).

i. Under this section, the spouse is guaranteed at least a reimbursement, or possibly a SP interest in the property if there is a written agreement.

e. HYPO:  A home now worth $400,000 titled in JT and purchased during marriage in 1985 for $100,000 with $30,000 of W’s SP funds and $70,000 of CP funds.  What happens to the home at divorce if:

i. The parties made no collateral agreement about W’s SP contribution?

1. Presumption is CP, and with no clear statement in a deed/title or written agreement to rebut, the home is considered CP.  But W can get reimbursement of her SP funds by tracing.  Thus, H will receive $185k (½ of CP) and W will receive $215,000 ($185k as ½ of CP + $30k as SP).

ii. The parties made an ORAL agreement that W is to maintain a SP interest?

1. Property remains as CP b/c oral agreements do NOT count.  Thus, the result is the same as above b/c W is still entitled to a reimbursement by tracing.  H gets $185k and W gets $215k.

iii. The parties made a signed WRITTEN agreement that W is to maintain a SP interest?

1. Property is then characterized as part SP/part CP (pro rata apportionment).  Thus, H will receive $140,000 (7/20 as CP) and W will receive $260,000 (7/20 as CP + 3/10 as SP).

10. Property Acquired BEFORE January 1, 1987 titled as CP
a. The presumption is that the property is CP.

b. To REBUT the presumption, agreements MAY be oral, written, or implied.

i. If there IS a rebuttal, the property is characterized as SP or part SP/part CP.

1. If there IS an o/w/i agreement that one spouse has a SP interest in the property, then the property is characterized as part SP/part CP (pro rata apportionment).

ii. If there is NO rebuttal, the entire property remains CP and is split 50/50 (SP is considered a gift to the community).

c. If NO rebuttal, REIMBURSEMENT of SP only by:

i. Acquired BEFORE January 1, 1984:

1. An oral, written, or implied reimbursement agreement.

ii. Acquired AS OF January 1, 1984 but BEFORE January 1, 1987:

1. Tracing back to a SP source – guaranteed at least a reimbursement.

d. Note – Difference between a reimbursement agreement and an agreement to maintain a SP interest in the property is that the latter amounts to more money b/c it gives the spouse a proportion (equal to its SP/total cost) of any appreciation in the property, whereas the former does NOT (instead, any appreciation is split down the middle).

11. Property Acquired AS OF January 1, 1987 titled as CP
a. This analysis is identical to property acquired AS OF January 1, 1984 in JT.

b. The presumption is that the property is CP.

c. To REBUT the presumption, agreements MUST be by a clear statement in a deed/title or by a written agreement.

i. If there IS a rebuttal, the property is characterized as SP or part SP/part CP.

1. If there is WRITTEN agreement that one spouse has a SP interest in the property, then the property is characterized as part SP/part CP (pro rata apportionment).

2. If there is an ORAL agreement (or even no agreement) that one spouse has a SP interest in the property, then the entire property remains CP b/c agreements must be written (oral/implied don’t count).  BUT spouse is still entitled to a reimbursement by tracing.

ii. If there is NO rebuttal, the property is characterized as CP.

d. If NO rebuttal, then REIMBURSEMENT of SP by tracing back to a SP source.

e. Note – Difference between a reimbursement agreement and an agreement to maintain a SP interest in the property is that the latter amounts to more money b/c it gives the spouse a proportion (equal to its SP/total cost) of any appreciation in the property, whereas the former does NOT (instead, any appreciation is split down the middle).

12. Today, many people use SP funds for a downpayment to buy a house titled in JT.  What happens?

a. 3 Remedies for a SP Contributor:

i. SP contributor would be considered to have given a gift to the community and the entire property would be considered CP and split 50/50, unless there was an agreement to the contrary.

ii. If right to reimbursement, SP contributor would just get his/her money back and the remainder (including all of the appreciation) would be considered CP and split 50/50 – reimbursement.

iii. If agreement to maintain a SP interest in the property, SP contributor would get SP% of the FMV of the house + half of the CP% of the FMV of the house – pro rata apportionment.

13. Marriage of Heikes
a. RULE – §4800.1 is retroactive unless it deprives vested rights.  §4800.2 is NOT retroactive.

i. The presumption re JT will be the same no matter when it was acquired.

ii. The rebuttal will depend on the date of acquisition:

1. Prior to 1984, it can be either written/oral/implied.

2. As of 1984, it must be in writing.

14. HYPO: Motel acquired in 1972 in CP.  No agreements.  $275k using H’s SP funds in 1976.  Dissolution in 2006.

a. Step 1 ( CP is presumed to be CP.

i. That’s retroactive – no problem applying it retroactively b/c no agreements.

b. Step 2 ( What about reimbursement?

i. Lucas applies – reimbursement only if there is an agreement.

1. No agreement here so the $275k is a gift to the community and is split 50/50.

a. Do NOT apply to acquisitions prior to 1984.

15. HYPO:  Acquisition in 1972.  H puts in his contribution in 1984.

a. Should acquisition date OR contribution date control?

i. If we use the date of acquisition, Lucas applies – need reimbursement agreement.

ii. If we use the date of contribution, §4800.2 applies – there is a right to reimbursement.

16. HYPO:  It’s 1984.  What if you want to make sure that your property will be considered CP at divorce, how should you put the deed – in JT or CP?

a. JT b/c it’s more difficult to rebut it since you need a written agreement, BUT with CP, it can be rebutted by an agreement either written, oral, or implied.

i. Presumptions:

1. JT ( CP

2. CP ( CP

ii. Even though the presumptions are both CP, the requirements to rebut them are more difficult with JT as opposed to CP.

17. Retroactivity 

a. Should the laws apply retroactively? 
b. 1985 Buol- oral agreement that JT is SP, house was W’s
i. House appreciated 150K and she put 17K of SP. Trial court said hers then appeals reversed 
1. Then 4800.1 went into effect requiring a writing 
2. If oral okay, then all hers but if new law applied then her right to reimbursement would not include appreciation and that would be split 50/50 
ii. Ruled unconstitutional to apply retroactively b/c not fair deprives them of due process b/c at the time of purchase oral agreement was okay 
c. 1992 Hilke- at death JT = JT, no application of 4800.1 
d. 1994 legislature- 4800.1 & 4800.2 are retroactive 
e. 1995 Heikes
i. 4800.1 is retroactive unless it will deprive a vested right based on reliance w/o due process (we don’t want an unfair surprise) 
ii. 4800.2 is not retroactive 
f. 4800.1
i. it is applied retroactively unless there is an oral, written, or implied (Lucas) agreement in place before 1/1/84. 
ii. Presumption is retroactive, rebuttal is not retroactive 
1. Rationale for this: 
a. Unfair surprise test: it is unfair for one spouse to be surprised by the law to their detriment 
b. Deprivation of vested property rights- if there was no agreement in place regarding parties rights to the property before law changed, then subjecting them to the agreement changes in their in law impairs their vested rights, depriving them of due process 
c. Parties cannot anticipate changes in the law and cannot be penalized for that 
2. Thus, we must uphold oral agreements if JT property was acquired before 84 and before 87 for CP. 
18. SP reimbursement under 4800.2 

a. 3 key elements 
i. contributions to the acquisition of property can mean contribution towards the purchase price. But it can also mean: 
1. down payments 
2. payments for improvements 
3. payments to reduce the principal of a loan used to finance or improve the property 
a. but this does not include payments of interest on the loan or payments for considered expenses: 
i. maintenance, insurance, taxation 
ii. the right to reimbursement can be waived in writing 
1. if not waived, SP contributor has right to reimbursement if trace
iii. amount reimbursed shall not exceed net value of property at the time of division 
1. so if property, real or personal (stocks) loses value, the SP contributor can be reimbursed only up to the then-existing value of the asset. 
iv. if loses value SP contributor can only get then existing value 
v. date is actually acquired not improved. 
19. Improvements
a. They are attached to the original property and cannot be sold separately 
i. Improvement can be adding value to the home 
b. SP $ for other spouse’s SP 
i. It is a gift to the community absent an agreement 
1. Thought of as a selfless act 
ii. Section 2640C gives the right to reimbursement, contribution is no longer a gift to the community- effective 1/1/05 
1. Unless you waived your right. To do this would have to have said I waive my right to reimbursement- essentially transmutation of your SP $ to her SP $ 
2. Is it retroactive to contribution made prior to 2005?
a. You do not have this right if it deprives one of vested property right (due process)  
c.  CP $ for other Spouse’s SP 
i. Pre 1975
1. Gift absent an agreement (b/c H was the sole manager) 
ii. Post 1975
1. Gift absent an agreement (b/c H or W is manager) 
iii. Wolfe 2001
1. Reimbursement to the community 
2. Applies retroactivity and wiped away presumption 
d. CP $ for Spouse’s OWN SP 
i. Right to reimbursement to CP, if without consent 
20. Hypo:  H & W marry in 1980. They buy a single family residence in 1981 partly with W’s SP funds and partly with CP funds.  The deed says “H & W, as joint tenants.”  They orally agree that W will retain a SP interest in the residence.  How would the residence be characterized under Lucas? Under the Jan. 1, 1984 §4800.1?
a. Lucas
i. Step 1:  JT ( CP
1. Can be rebutted by o/w/i agreement.
a. Here, it will be part SP/part CP b/c of the oral agreement, and thus pro rata apportionment.
b. §4800.1
i. Step 1:  JT ( CP
1. Can be rebutted by a written agreement.
a. Here, since it’s oral, it can’t be rebutted and thus it remains CP.
ii. Step 2:  W gets reimbursement if she can trace to a SP source, but any appreciation is CP and is equally divided.
21. Hypo:  Same facts as hypo above, except that H and W have no agreement about the residence.  How would the residence be characterized under Lucas?  Under the Jan. 1, 1984 §4800.2?
a. Lucas
i. Step 1:  JT ( CP
1. Can be rebutted by o/w/i agreement.
a. Here, since there is no agreement, it can’t be rebutted and thus it remains CP.
ii. Step 2: Must have a reimbursement agreement
1. Here, since there is no agreement, then no reimbursement.  It’s all considered CP and will be divided equally.
b. §4800.2
i. Step 1:  JT ( CP
1. Can be rebutted by a written agreement.
a. Here, since there is no agreement, it can’t be rebutted and thus it remains CP.
ii. Step 2: Right to reimbursement based on tracing to a SP source.
22. Hypo:  Property is already characterized as CP b/c there is no agreement to retain a SP interest.  H and W buy stock using CP funds and it has appreciated in value.  At dissolution, what result if purchase prior to Jan. 1, 1984?  In March 1984?
a. If Lucas applies, you can get reimbursement by an agreement, but there is no agreement here.  It’s all CP.
b. If §4800.2 applies, there will be reimbursement based on tracing to a SP source.  But here, it traces to CP source, thus it remains CP even though bought in JT.
23. Hypo:  Property is already characterized as CP b/c there is no agreement to retain a SP interest.  H and W buy stock using H’s SP funds only.  The stock has appreciated in value.  At dissolution, what result if purchased prior to Jan. 1, 1984?  In March 1984?
a. If Lucas applies, b/c there is no agreement for reimbursement, all of H’s SP is considered a gift to the community and they split it 50/50.
b. If §4800.2 applies, only the appreciation go to the community and he can trace to a SP source and get back his SP funds.
24. Hypo:  Property is already characterized as CP b/c there is no agreement to retain a SP interest.  H and W buy stock using both CP funds and W’s SP funds.  The stock has appreciated in value.  At dissolution, what result if purchased prior to Jan. 1, 1984?  In March 1984?
a. If Lucas applies, W’s SP funds are considered a gift to the community b/c there is no agreement.  Thus, they split it 50/50.
b. If §4800.2 applies, W gets reimbursement of her SP funds plus half of the community (which includes the appreciation).
25. Hypo:  Mr. Fabian is planning to contribute $275k of his SP to improvement of a motel that he and his wife own.  The title to the motel is held as H and W as CP.  He comes to you for advice concerning protection of his SP contribution.  Which of the following formulations give him the most protection?
a. In the event of dissolution, we agree that Mr. Fabian’s $275k contribution is his SP and will remain so even though the property is titled as CP.
i. If §4800.2 applies, we don’t need an agreement saying it was his SP as long as he can trace back to a SP source.
b. In the event of dissolution, we agree that he will have the right of reimbursement of his $275k SP before the property is divided.
i. Reimbursement agreement – as when the property was acquired though.
c. In the event of dissolution, we agree that his $275k contribution is his SP and represents a SP interest in proportion to the value of the property at the time of the contribution.
i. B/c he will also get a percentage of the appreciation here (pro rata apportionment).
d. Assume that he will not agree to any of the above formulations b/c she feels that the $275k should be considered CP b/c it is being contributed to their CP motel.  What kind of writing would preserve her view?
i. A written waiver of a right to reimbursement or to any other SP.
26. Hypo:  H and W were married in 1993.  At the time they married, H owned a business and W owned a home in Tustin.  The home is titled in W’s name.  Both of them lived in that home during their marriage.  In 1995, H contributed $80k of his earnings from his business to improvements on the home.  They have no agreements about the contribution or the home.  The home has appreciated in value.  They recently separated and have filed divorce proceedings.  H comes to you regarding his contribution and whether he has a right to reimbursement of the $80k.
a. Would H have a right to reimbursement if the 2005 amendment to Family Code §2640 applies?
i. YES, b/c the home is W’s SP and the business is H’s SP, which both owned before marriage.  There is no waiver or transmutation here.  H gets his $80k back b/c earnings from his SP business.
b. Who is entitled to the appreciation of the home? W
c. Would the 2005 amendment to Family Code §2640 apply to H and W’s divorce proceeding?
i. NO, b/c marriage and contribution were both before January 1, 2005 when this amendment became effective.  Applying the amendment here would be retroactive and it would deprive W of a vested right without due process since she relied on the old law – it would be an unfair surprise to her since she thought it was a gift.
d. If the 2005 amendment does NOT apply here, what are H’s rights regarding his $80k contribution?
i. He has NO right to get it back b/c it’s considered a gift to W’s SP.
27. Joint Tenancy at Death  
a. General Rule- The presumption at death is that JT is JT 
i. If JT at death it will all go to surviving spouse 

ii. Can be rebutted by agreement before 1985 o,w,i but after must be in writing 
b. If CP at death it will go by will and if none and no heirs, then all to surviving spouse 
i. At death presumption can be rebutted by written agreement, if not then potential reimbursement 
ii. Pre 1984- acquisition o,w,i okay 
iii. Post 1984- writing 
c. The major benefit of joint tenancy is the right of survivorship 
d. In Re Levine- Bought a house in 1975 in JT, and H died in 1977.  But H only really wanted it to be JT if W died first.  He wanted to be able to will half of it away to his children.  At the time, there was a rebuttable presumption that JT meant JT.  It could be rebutted by an o/w/i agreement.  But H never talked about this with W, only with his kids, so there was never an agreement made and thus the entire house passed by JT to W (who had a right of survivorship).
i. §4800.1 applies ONLY at divorce, NOT at death – so it does NOT apply here.
ii. If H had died in 2006 instead, does the transmutation statute apply (does the rebuttal have to be by an express declaration in writing?)
1. Yes, the transmutation statute applies to ALL transmutations as of Jan. 1, 1985 (not all proceedings).
a. PRIOR to 1985, the rebuttal could have been by O/W/I agreement.
b. AS OF 1985, the rebuttal could only have been by an express declaration in writing.
e. Divorce proceedings before death 

i. If the divorce proceeding is not final before one spouse dies, then the community is terminated b death and not divorce 
ii. If the divorce proceedings are complete at the time of death, then the community was terminated by divorce. 
1. In Re Blair- Rare case where the couple was going through divorce proceedings but W died before an actual divorce, so it’s considered a death case.  They bought the home in 1972 in JT and they separate in 1985.  Both parties thought the property was CP, and W’s will even said that her ½ was to go to her sister.  Since it was a death case, presumption of JT = JT, but rebuttable by an o/w/i agreement.  They had an oral agreement since they both thought it was CP, but it was in June 1985 when they separated.  BUT since the agreement was as of 1985, it must have been in a written express declaration, and it wasn’t.  Thus, it stayed in JT and H got it all (due to right of survivorship).
a. What could W have done to prevent H from getting an interest in the property due to JT?
i. She could have severed the JT while she was alive (per property law).
2. In Re Hilke- Very similar to Blair but there was a bifurcation where W died after the marriage was officially dissolved but before the property distribution proceeding – however, since she died AFTER the formal divorce, divorce law applies.  The house was bought in 1969 in JT.  §4800.1 had been enacted which applied to all JTs at divorce.  Court found that this DID apply retroactively b/c there was no vested property right.  Survivorship doesn’t come into play until death, thus since they got divorced first, there was no unfair surprise in applying it retroactively.  So the house was presumed CP (JT = CP at divorce), and since there were no agreements to rebut with, it was considered CP.
iii. Distinguish Blair & Hike- In Blair, W died before entry of judgment concerning marital status. So she was still married to H when she died & thus goes to probate 
iv. RULE – §4800.1 (§2581) CAN be applied retroactively in a bifurcated divorce when one spouse dies after the divorce but before the property distribution proceeding.  A joint tenant doesn’t have a vested interest in becoming a surviving tenant here given that the divorce occurred before the death – the statute would not impair a vested property right (he had no expectation of a right).
1. Thus, presumption is that JT = CP, rebuttable by a writing either in the deed/title or a written agreement that one spouse had a SP interest, such that the home was held in JT.
2. This case illustrates how someone should sever a JT before dissolution of the marriage.
v. Probate Code §5601 augmented Hilke rule in 2001, which provides that a JT between a decedent and the decedent’s former spouse, created before or during marriage, is automatically severed as to the decedent’s interest if, at the time of the decedent’s death, the former spouse is not the decedent’s surviving spouse.
1. Thus, in a bifurcated divorce, there is an automatic severance of the JT upon the spouse’s death, making it a tenancy in common such that ½ goes to the former spouse while the other ½ goes to the decedent’s heirs.
f. §682.1 (CP with right of survivorship) allows property to be considered CP for divorce and JT at death but this property right must be done in writing.  (does NOT apply to bank accounts).
i. It became operative as of July 1, 2001.
ii. During the period when both spouses are alive, they can terminate the right of survivorship by the same procedures by which a joint tenancy can be severed 
iii. For purposes of divorce, it is still CP 
iv. Tax advantage- if there is a JT with a right of survivorship, only the decedent’s half of the property receives a new value basis for purposes of capital gains tax as of the date of the death 
1. If there is a CP with a right of survivorship, both the decedent’s half and the survivor’s half get the same new value basis for purposes of capital gains tax as of the date of death. 
28. Hypo:  H and W acquire a home in JT in 1980.  They use CP funds to purchase it.  W dies in 2004.  W’s will left her ½ share of the CP to her kids.  Kids can bring evidence that H and W orally agreed when they acquired the home that the home was CP.
a. Although presumption at death is that JT = JT, it can be rebutted by an o/w/i agreement to the contrary.  Here, the kids will be able to rebut it with the oral agreement that it’s CP, and so the house will be considered CP and the kids will get their ½ share and the other ½ will go to H.
29. Hypo:  Same facts as hypo above except that house is acquired in 1985.
a. Although presumption at death is that JT = JT, it can be rebutted by an agreement to the contrary.  However, under §852(a)(e), transmutations as of Jan. 1, 1985 must be made in writing by an express declaration by the spouse whose interest in the property is adversely affected.  Thus, since the agreement here is merely oral, the house will remain as JT and the entire property will go to H (the surviving spouse).
30. Hypo:  Home is acquired with CP funds in 1990 in JT and H and W have no agreements re the home.  W dies AFTER the petition for dissolution was filed but BEFORE the divorce was granted.
a. Since W died before the formal divorce, death law applies.  Since presumption at death is that JT = JT, and since there are no agreements, the house will remain JT and H (surviving spouse) gets it all.
i. W’s lawyer should have severed the JT immediately to prevent her share from having gone to H.
31. Hypo:  Same facts as hypo above except that W dies AFTER the divorce was granted but BEFORE the property issues were determined.
a. Since W died after the formal divorce, divorce law applies.  According to Hilke, §4800.1 (§2581) applies to these cases.  The presumption of JT = CP, rebuttable by a writing, either in the deed/title or a written agreement that the H had a SP interest, such that the home was held in JT.
i. Under Hilke, the house is considered CP b/c there are no agreements to rebut with, and so ½ of the house goes to H and ½ goes to W’s heirs.
ii. Under Probate Code §5601, there was an automatic severance of the JT upon W’s death making it a tenancy in common, such that ½ of the house goes to H and ½ goes to W’s heirs.
1. §5601 controls b/c it supersedes Hilke (caselaw).
32. Hypo:  In 2002, H and W acquire a home with CP funds as “H and W, as CP with right of survivorship.”  W dies in 2004.  W’s will left her share of the CP to her kids.  Who will receive the home, H or W’s kids?
a. H (surviving spouse) b/c this type of CP title is treated like a JT at death since it has a right of survivorship.
33. Hypo:  In 2002, H and W acquire a home with CP funds as “H and W, as CP with right of survivorship.”  H and W separate in 2004.  They have no agreements about the home.  H and W dispute the ownership of the home.  How will a court characterize the home in a divorce proceeding?
a. §4800.1 applies since it’s a joint title at divorce.  CPWROS will be treated as any other joint title here since right of survivorship is irrelevant at divorce.  Thus, the presumption at divorce is that CPWROS = CP, rebuttable by a clear statement in the deed/title or by a written agreement.  Here, since there is no agreement, then it remains CP and is split 50/50.
34. Hypo:  In 2002, H and W acquire a home with CP funds as “H and W, as CP with right of survivorship.”  H and W separate in 2004.  They have no agreements about the home.  H and W dispute the ownership of the home.  W used $100k of her SP to improve the home.
a. How will a court characterize the home in a divorce proceeding?
i. CP – same rationale as hypo above.
b. Will W receive reimbursement of her $100k SP?
i. Yes, W has a right to reimbursement by tracing to a SP source under §4800.2.
c. If the home appreciated in value, how will the appreciation be divided?
i. Appreciation will be split 50/50 b/c it belongs to the community.
Family Expense Presumption & Commingling 

1. This is when you put SP $ and CP $ into one account 
a. These rules apply at divorce and death 

2. There are 2 presumptions 

a. Available CP funds are presumed to be used to pay for family expenses 
b. SP funds are deemed to be used for family expenses only when CP funds are exhausted 

i. When SP funds are used to pay family expenses, the separate property estate has no right to reimbursement unless the parties have agreed to reimbursement 
1. There is a duty to support your spouse so it is considered a gift to the community unless otherwise agreed (no one would agree) 

2. Presumption of gift is rebuttable by showing an oral or written agreement to reimburse 

3. Expense v. Acquisition 
a. Expenses are gone (cannot be split up later) 

i. Family expenses include paying interest, maintenance, rent, groceries, medical, etc. it is where you get a benefit but you don’t get something tangible for it, no actual property 

b. Acquisitions give the owner something of value (can be split up later) 

4. We look at the account at the time of the family expense. 
5. Assets purchases from commingled accounts 

a. Generally 2 presumptions 

i. Property acquired during marriage is presumed to be CP 
ii. Asset acquired during marriage from commingled funds is CP 
1. Rebuttable- by tracing assets to a SP source 
a. Tracing to a solely SP source; OR 
b. Comingled funds tracing methods 
i. Family expense/exhaustion 
ii. Direct tracing 
c. Must keep adequate records- burden on party asserting SP asset 
b. How to rebut the CP presumption 
i. Exhaustion (total recapitulation) 
1. Tracing- Tracing the source of the property to SP funds by showing that community expenses exceeded community income at the time of acquisition, thus there were no community funds available to purchase the asset with. Only SP.
a. If there is CP available there is a presumption that CP should be used first to pay for any expenditures.

b. If no community funds/funds exhausted there is still a mutual duty of support – means use of parties’ SP when there is no CP.

c. Thus, SP funds are presumed to be used when CP is exhausted.

d. Note: Burden on spouse claiming SP asset to keep adequate records; otherwise presumption of CP applies.

e. Exception: Where there are no records through no fault of manager, manager can try to show rough approximations at the time of acquisition – e.g. fire/flood/earthquake.

f. Even if spouse claims to have advanced SP to pay C expenses, not entitled to reimbursement – considered gift w/out agreement.

2. This method is only available when CP funds are exhausted. If not, use direct tracing.
ii. Direct Tracing- Must show 
1. SP $ was available at the time of acquisition, AND 
2. That the spouse’s intent was to use SP for acquisition 

a. Have to show actual expenditures 
b. Court requires strict showing of records for this 

c. Just writing check not enough to show intent. Would help to write you meant to use the SP to evidence intent 

3. If yes, then the CP presumption is rebutted 
iii. *If you have 100 SP and 100 CP and it is commingled, and no $ is spent, then you can use tracing in this instance to separate the property. 
6. In Ree See

a. H wanted reimbursement after he commingled funds 

b. H claimed that he used SP money to pay community expenses so he deserved reimbursement. Court said no since they never had such an agreement.
i. H used a total recapitulation method where he said that if you take all the CP funds at the end of the marriage and the CP expenses at the end and if they would all be used, all other things acquired were done with SP funds and should therefore be SP 

c. You are supposed to look at the time of the acquisition the funds in the account. 

i. The general CP presumption applies to acquisitions from a commingled account. 

d. The party who uses his or her SP funds for community purposes is entitled to reimbursement from the community or SP of the other ONLY if there is an agreement between the parties to that effect. Absent an agreement, it’s considered a gift to the community 
i. Rationale- H & W each owe a duty to support each other 

ii. Since this was in 1966, before equal management of funds, more reason to protect the wife here. 

7. Hypo:  On 1/1/03, H and W marry and W opens a new checking account.  On 2/1/03, W deposits her Jan. paycheck for $2k, along with her stock dividends for $500 (which she owned before the marriage).  On 2/5/03, W writes a rent check for $1k, and withdraws $500 for monthly food and other household expenses.  On 2/15/03, W writes a check for H’s medical expenses for $900.  On 3/1/03, W deposits February paycheck for $2k.  How much of the money remaining on 3/2/03 is W’s SP
a. Only $100 b/c she gets no right to reimbursement since there was no agreement (See rule).
8. Commingling of funds 

a. Burden is on the person who commingles SP into CP to keep accurate records of the SP funds they use for community expenses 

i. It’s much smarter not to comingle funds and keep your SP in a separate account from the CP funds. 

b. See Exhaustion method- If at the time of acquisition, CP funds are exhausted, then it is established that it was acquired with SP funds 

i. Start with CP presumption and rebut with tracing to a SP source

ii. Burden on SP proponent to keep accurate records to show exhaustion 

1. If CP funds are available, there is no way to use the exhaustion method. 

iii. Favors CP 

9. In Re Mix 

a. W was attorney and H was musician, so she made more $, she commingled 

b. Could not use exhaustion method because W did not keep accurate records. 

c. Court talks about direct tracing. 
i. As long as she could prove that her SP funds were in the account and that she intended to use them, then she would get her SP funds back.  She created a schedule with her accountant identifying her SP, but it wasn’t enough, however her testimony was, so she got her SP money back – court was very lenient with her here.

ii. Mix Direct Tracing Method – When funds are commingled, SP proponent can get reimbursement of SP funds if he/she can show that:

1. SP funds were available in the account;

2. SP proponent intended to use those funds (even though the CP funds were not exhausted); AND

3. There was a disposition of those SP funds to acquire the property.

iii. Note – It’s harder to use the direct tracing method in a death case b/c no way to show the intent of the deceased person since they’re dead.

10. Characterizing bank accounts 
a. Joint Account is one held by 2 people. Do not think of in terms of what kind of joint title it has. Focus on fact that owning “jointly” means both can take & deposit freely.
b. At divorce- 4800.1 and 4800.2 do NOT apply to funds held by married couples in joint bank accounts 

i. Probate Code 5305

1. If parties to a joint bank account are married, funds in the account are presumed to be CP (doesn’t matter if parties are not identified as married on bank docs)
2. presumption that sums are CP can be rebutted by either
a. Tracing from SP (unless written agmt provided such sums be CP) OR
b. Married persons made a written agmt separate from the deposit agmt, that the sums on deposit claimed not to be CP were not CP
3. NOTE: even though this presumption is in the Probate Code, presumption of CP can be asserted at divorce. Also just bc joint doesn’t necessarily mean commingled
c. At Death

i. Sums on deposit in joint account at death of one party belong to surviving party.
ii. Prob Code 5302(a) creates right of survivorship in joint account, whether or not it is described as a joint tenancy or mentions a right of survivorship in the account agreement (unless an agreement to the contrary).
1. If account described as Tenancy in Common there is no right of survivorship unless account agmt states such a right
2. If account holders are married to one another & the bank amgt describes account as CP funds pass as CP = there is no right of survivorship & decedent can all away his/her ½ of the CP funds
11. Hypo:  H and W marry in 1995.  They open a bank account in 2002 with $25k CP funds and $75k W’s SP funds.  The title states that the account is in JT.  They have no agreements re the bank account.  They have separated and petitioned for divorce.  How will the court characterize the bank account?
a. Under CFC §4800.1 and §4800.2, the presumption at divorce is that JT = CP, rebuttable by clear statement in the deed/title or by written agreement.  Since nothing to rebut with here, the account is considered CP and is thus split 50/50 (including any interest earned in the account).  BUT W has a right to reimbursement by tracing (not a SP interest in the property), thus she’ll get her $75k back and the remaining $25k (along with any interest earned) will be split 50/50.
b. Under CPC §5305, the presumption at divorce is that JT = CP, rebuttable by tracing.  Since W can trace back to her SP source, she will get a SP interest in the property along with ½ of the CP (pro rata apportionment).  Thus, she’ll get her $75k back along with 75% of any interest earned on the account as well as ½ of the remainder ($25k + 25% of any interest earned).
i. If W died, the H will get the entire bank account since there is a right of survivorship.
c. §5305 controls here since it was written to override §4800.1/§4800.2

Educational Degrees
1. They are intangible property, personal to the owner and cannot be transferred, sold, assigned and cannot be inherited 
2. Some argue since it’s increasing your potential earning capacity then should be SP 
a. It also cannot be divided at divorce. 

3. A degree is SP. However when the community contributes to the earning of a degree which increases earning potential, then there IS a right to reimbursement. 

a. Fam code 2641- developed from marriage of Sullivan. W supported H through medical school and when he finished he left her.

i. She did not qualify for spousal support because she was working at the time, so seems unfair. So the community gets reimbursed

ii. While case was ongoing, legislature passed 4320 and 2641. 

4. CA Reimbursement Remedy (2461) 
a. At Divorce, exclusive remedies are assignment of any loans AND reimbursement for community contributions to the education or training of a spouse that results in a substantial enhancement of the earning capacity of that spouse. 
b. Can get reimbursed for things such as tuition, books, supplies, transportation for education /training 
i. Community is reimbursed for community contributions plus interest And loans are assigned to graduate spouse. 
ii. This law does NOT preclude spousal support, but this is discretionary for the court. 
1. Courts are sympathetic towards a full-time working spouse 
c. The statute IS retroactive 
d. Must be an actual increase in earning capacity but do not have to necessarily earn more 
5. §4320 requires the court to take into account the extent to which the supported party contributed to the attainment of an education, when considering support.

6. HYPO:  §2641 applied to doctor who left W after he graduated.
a. Community was reimbursed for money spent on H’s med school tuition, including loan payments (W gets half back + interest).  The outstanding educational loan is assigned to H.  W is also reimbursed for moving expenses, but not living expenses.
Goodwill 
1. Intangible property, cannot touch 
2. It is the difference between book value and market value. It is a valuable asset. 

a. Reputation. People are loyal and go to the same place so it’s that value expectation of continued public patronage 
i. Important asset b/c it can be sold. 
3. If it is acquired during marriage, then it is considered CP 
4. Professional/Business Goodwill 

a. Unlike a degree, business/professional goodwill is both intangible but transferrable, and thus has value 
b. Several definitions: 
i. Goodwill is the difference between an officer and the actual value of the tangible asset. 

ii. The idea that old customers return to your business 

iii. The expectation of continued public patronage

1. Like a well known dentist 

c. Goodwill is property and CAN be sold as part of a business 

i. But this goodwill is only transferrable if the business has assets 

d. How to value the professional goodwill 

i. Age, health, past earning capacity, reputation in community, professional success 

ii. Cannot consider future earning capacity (considered SP) 

5. Celebrity Goodwill 

a. It is not property that is transferrable 
i. Personal to that person, can be attributed to luck 

b. What is a business? 

i. The term includes a person doing business or a professional, commercial enterprise with assets 

1. Thus, professional goodwill is only transferrable if it has assets as well- a celebrity by himself does not have assets (unless for example, he is a director with his own production company with assets) 

ii. McTiernan- motion picture director, when divorced court held he had goodwill worth 1.5 million and CP so must be split with wife 
1. Higher court said there is no goodwill, this is not a business 
2. Cannot be a person just doing business 
3. Without a practice and other assets, cannot consider skill, reputation, or experience 
4. Directors, actors, athletes, performers, porn starts, strippers, etc. do NOT have professional goodwill attached to their celebrity status. 
iii. Operations of a business entity with assets separate and distinct from the person or persons who operate it, own or manager the business 
6. In Re Finbey- W was a successful financial advisor and developed a book of business with clients 
a. She was hired by Wells Fargo and got a large bonus and she divorced H, and he wants part of the money 
b. Questions: 
i. Is the book of business CP? 
1. Developed during marriage. Valuable but not transferrable 
2. Said it does have goodwill (will probably get appealed) 
ii. Were the bonuses paid based on skill, reputation, and experience? 
1. Different from McTiernan- will probably appeal 
Separate Property Business 
1. This is when a spouse owned a business before marriage or starts a business during marriage with SP $ 
a. The question is what happens if it increases in value? Traditionally we say that all profits still belong to the SP owner, but that is not always the case 

b. This could be managing crops, renting out apartment 

2. Reasons businesses do well 

a. Because of the hard work or effort of a spouse 
i. If this is the cause of the increase, then it seems more attributable to the community in definition 

b. Economic reasons that have nothing to do with the community 

i. Something just so happens to become popular and the spouse did nothing special 
3. Different formulas: 

a. Periera Formula: used when the chief contribution towards the increase in value was the efforts of the spouse 
i. Favors CP (and spouse that does not own the business) 

ii. It gives a fair return on the SP, but everything else is considered CP 

1. It looks at the normal percentage the business would have grown and any surplus goes to the community 

iii. Have to give SP owner fair return of SP 

iv. The total income minus the fair rate of return is community income 

1. DO NOT subtract family expenses 

v. Usually Periera is used and benefits the community more b/c it gives the SP spouse only 7% return for example. The community gets the rest

vi. Fair market value does not include the original investment 

b. Van Camp Formula: used when the chief contribution towards the increase in value was economic conditions, luck or something other than the spouse’s efforts. Also, this is more usually used in shorter marriages and in businesses which can operate without special skills, personality, and talent of the spouse 
i. Favors SP (and the spouse that owns the business) 

ii. This gives a large share of the increase to SP 

iii. Here, the community gets the salary or reasonable value of services that the spouse owner would have gotten had he gotten a salary, however you take the community expenses out of the CP share. 

iv. CP = salary or reasonable value of salary – community expenses 

v. This formula asks how much $ the spouse would have received as salary each year, which is CP but you minus the family expenses from each of those year, and any additional increase is SP 

1. Usually community gets very little here b/c the family expense usually take out a substantial portion of the salary 

c. How will the court choose a formula? (Pereira is more commonly used) 
i. Factors in making a decision: 

1. Time spent by one spouse favors Pereira 

a. Community effort 

2. Similar types of businesses during same period all grew a lot favors Van Camp 

a. B/c they all increased with no real effort 

b. Economic condition led to increase in value 

3. But if same business and this grew and others did not then it favors Pereira b/c looks like then there was some effort on a spouse’s part and that led to the increase. 

4. If the business could run just as good no matter the skill or reputation of a spouse then it favors Van Camp 

d. Non-Owner Spouse’s CP contribution 

i. What if non-owner spouse (B) works in owner-spouse (A)’s SP biz during the marriage?

1. If B receives a (reasonable market rate) salary, the community is compensated

2. If B does not receive a salary (or less than reasonable market rate), some of the SP biz increase in value or income results from B’s labor.

ii. Van Camp – formula would apply to determine Net Community Income
e. What part of Annual Biz Income is CI & What Part is SP?
i. Using Van Camp
1. First assign a value to the owner-spouse’s efforts (based on comparable salaries (e.g. 20K year)
2. Subtract from that the yearly family expenses – E.g. 15K/year
3. Remainder is 50K Community Income 
4. If the business earned 40K/year, 5K of that is deemed CP & remaining 35K = SP
ii. Using Pereira
1. Take original value of SP business (10K) and…
2. Calculate fair rate of return using simple interest rate of e.g. 7%
3. 7% of 10K = 700 SP income annually.
4. If biz earned 40K/year - $700 = $39,300 CI annually
f. Hypo:  Assume (1) an average annual legal interest rate of 8% simple interest during the relevant period (1963-2003); (2) an average annual managing pharmacist’s salary of $15k during the relevant period; and (3) average annual family expenses of $10k for both families during the relevant period.  Apply both formulas to each.

i. Jack Smith, a pharmacist, owned a drugstore worth $10k at his marriage in 1963.  In 2003, the year of his divorce, the drugstore is appraised at $300k.

1. Pereira Formula

a. 8% of $10k = $800/yr x 40 yrs = $32k
i. take 8% of original investment
b. $10k (original investment) + $32k = $42k (SP)

c. $300k (FMV of property) –  $42k (SP) = $258k (CP)

i. $258k (CP)/2 = $129k + $42k = $171k

1. Thus, Wife gets $129k and Husband gets $171k.

2. Van Camp Formula

a. $15k (reasonable value of salary) x 40 yrs. = $600k – $400k (community expenses) = $200k (CP)

b. $300k (FMV of property) – $200k (CP) = $100k (H’s SP) + $100k (½ of CP) = $200k

i. Thus, Wife gets $100k and Husband gets $200k

3. Wife gets more money under Pereira Formula.

ii. Phil Jones, a pharmacist, owned a drugstore worth $10k at his marriage in 1963.  In 2003, the year of his divorce, he owns a chain of drugstore worth $10 MM.

1. Pereira Formula

a. $10 MM (FMV of property) – $42k (original investment + interest = H’s SP) = $9, 958,000 (CP)

i. So under this formula, there would be a lot more that would be considered CP, and W will get ½ of it.

b. Court will use Pereira formula since the increase is attributable to his efforts of being a great business man.

2. Van Camp Formula

a. Factors favoring the other formula would be economic conditions/events that led to the increase and necessity for more drug stores – not an increase b/c of his hard work – but NOT likely here.
Management & Control and Fiduciary Duty 
1. On 1/1/75 there was equal management and control of CP
2. “equal” 

a. this equal control leads to a fiduciary duty that each spouse has to each other: 

i. several definitions for fiduciary duty: 

1. a duty of highest good faith and fair dealing 

2. a confidential relationship 

3. a spouse should not take unfair advantage of another spouse 

4. if a spouse deliberately misappropriates CP, then there is a remedy for that at divorce. 

3. CP real property- joinder 

4. CP business- primary manager of business has primary management & control 
a. May act along in all transactions, except prior written notice is required for certain things such as sale, lease, or exchange 

b. BUT if you do not give notice it will not void the transaction seek another remedy b/c we want to facilitate business 

5. CP personal property- Either/or 

a. Written consent required for gifts or encumbrance of furniture etc. 

b. Written notice for major business transactions 

c. CA Family Code 1100

i. Gives equal management and control to BOTH spouses over community personal property, whether acquired prior to or on or after 1/1/75 and gives either spouse the absolute power of disposition as the spouse holds over their own SP (with the exception of willing it away) 

1. This means that the statute is retroactive and applies to all community personal property regardless of acquisition date. 

ii. BUT a spouse may not make a gift of community personal property, or dispose of community personal property for less than fair and reasonable value, without the written consent of the other spouse. Also, a spouse may NOT sell, convey, or encumber community personal property used as the family dwelling, or the furniture, furnishings, or fittings of the home, or the clothing or wearing apparel of the other spouse or minor children which is community personal property, without the written consent of the other spouse. 

1. This does NOT apply to gifts mutually given by both spouses to 3rd parties and to gifts given by one spouse to the other spouse 

iii. Each spouse owes the other a fiduciary duty to act in good faith in the management and control of the CP 
1. This fiduciary duty includes the obligation that each spouse must provide the other full disclosure and equal access at all times to books and records kept regarding transactions upon request and must disclose all CP transactions and provide accounting of benefits upon request 
a. New statute as of 1/1/03 that you have a duty to disclose without demand 

i. In Re Walker- Court did not apply retroactively this statute when W did not tell H about their financial dealings even though H said he did not want to know 
ii. Says she did not breach her fiduciary duty, courts however are ignoring Walker and are applying it retroactively (see Fossum below) 

b. What about marriages coming to an end? Using SP funds to deprive a spouse of a community property opportunity is also viewed as deliberate misappropriation which is taking unfair advantage and a breach of fiduciary duty.

i. Marriage of Rossi – W didn’t disclose her lottery winnings.  She didn’t want to give up the money b/c she thought he would use it on gambling.  Court found that there was a duty to disclose and that there was fraud here and thus under §1101(h), he was given 100% of the lottery winnings
2. This duty lasts until the property is divided by the parties or a court 

3. A breach of fiduciary duty by one spouse is any gross negligence or reckless conduct, intentional conduct, or knowing violation of the law: 

a. Calculated thievery 

b. Gross mishandling tantamount to fraud 

c. Criminal activity 

d. Condition wholly within control 

e. Very risky investment of retirement funds 

f. Unfair advantage 

g. Intentional trashing of the business or 

h. Failure to disclose- fraud 
d. During marriage 

i. Economic community ends when spouses are living apart. Then, the earnings of each spouse are SP. 
e. As marriage comes to an end 

i. Tell the spouse to change their will b/c this fiduciary duty continues until there is a final judgment 

ii. Sever the joint tenancy as well 

f. After petition for dissolution filed 

i. ATRO (§2040) – Courts also require automatic temporary restraining orders (ATRO).

1. This restrains either party from removing their kids from the state OR transferring, encumbering, hypothecating, concealing, or in any way disposing of any property, real or personal, whether community, quasi-community, or separate, without the written consent of the other party or an order from the court.

a. Thus, this order requires a spouse to get written consent from the other spouse or the court, unless there is an emergency.

b. If ATRO goes into effect, severing a JT is NOT a violation of the order b/c it’s not considered a “transfer of property” under §2040.

c. Also, a spouse CAN use any property (CP or SP) to pay for reasonable attorneys’ fees – NOT a violation of the order.

2. McTiernan – Divorce proceedings began in August 1997.  H sold CP stock in April 1998 without getting court approval or anything.  In between 1998 and 1999, the stock went up in value.  Trial started in June 1999.  Trial court awarded W $284k in lost appreciation of the stocks.  He appealed arguing that it was a form of punitive damages, and he merely made a technical violation of the ATRO.  Also, it was during the course of business and for the necessities of life (the exceptions to ATRO).  Court rejected his arguments, thus he violated the ATRO.
6. Ex- long term marriage and W did household stuff and she got an allowance from H. H handled all of the financial affairs

a. W worried H was getting old and she did not know how to handle things financially if something happened to him 

b. H tells her everything is taken care of and arranged. 

c. W goes to see an attorney and asks what she should do 
d. You can tell her about 721- that says they owe the highest duty of good faith and fair dealing and no unfair advantage, and same rights and duties as nonmarital business partners and also she has the right to the following: 

i. Providing each spouse access at all times to any books kept regarding a transaction for the purposes of inspection and copying 
ii. Rendering upon request, true and full information of all things affecting any transaction which concerns the community property. Nothing in this section is intended to impose a duty for either spouse to keep detailed books and records of community property transactions 
iii. Accounting to the spouse, and holding as trustee, any benefit or profit derived from any transaction by one spouse without the consent of the other spouse which concerns the community property
7. CA Financial Code §851

a. A bank account by or in the name of a married person shall be held for the exclusive right and benefit of the person, shall be free from the control or lien of any other person except a creditor, and shall be paid to the person or to the order of the person, and payment so made is a valid and sufficient release and discharge to the bank for the deposit or any part thereof.

i. The spouse who opened the account in his/her name AND the bank are the intended beneficiaries of this statute.

ii. A spouse can put his/her earnings into own account, which the other spouse will not have access to under §851, but that does NOT transmute the property to SP (need an express declaration in writing by affected spouse).

b. Hypo:  W seeks your advice.  Her H has placed all his earnings in a bank account in his name alone.  W understands that she is supposed to be able to manage CP even though she has no labor marker earnings.  W has no complaint about the quality of H’s management of his community earnings.  He is a prudent manager and is saving for the couple’s retirement.  Nevertheless, W wants to use some of the savings for current consumption.  What can you tell W?

i. She can ask for access to the accounting books of the account, but she doesn’t have access to the money.

ii. Under §1101(c), she should go to the court and add her name to the account.

1. However, this will likely have an adverse impact on her marriage, which may encourage her to instead just talk with H and share info and make the decision together.
8. Remedies under CFC 1101 

a. A spouse has the following remedies:

i. Breach of fiduciary duty tort claim;

1. Spouse can get up to 50% of any asset undisclosed/transferred in breach of the fiduciary duty, plus attorneys’ fees.

2. However, if there is fraud, then the spouse can get up to 100%.
a. Although we have no fault divorces this is different b/c this is economic fault, spouses should not be hiding assets or taking unfair advantage of their spouse 
ii. Court ordered accounting (equitable remedy); OR

iii. Court order to add spouse’s name to a CP held in only the other spouse’s name (i.e. bank account).

b. ALL of these remedies CAN be sought even during marriage; don’t have to wait until divorce.
9. What constitutes violations of fiduciary duty? 

a. Negligence 

i. Shultz 

b. Gross negligence or reckless conduct 

i. Duffy- took IRA into stocks and lost it all, lost retirement 

c. Intentional misconduct/knowing violation of the law 

i. Beltran/Stitt- H convicted of sexual misconduct and lost military pension for him and W. W had attorney’s fees for embezzlement charges 
d. Unfair advantage 

i. Lucero/Somps- in both took SP funds to buy investment stuff instead of CP funds 
ii. Lucero- took unfair advantage b/c he was trying to keep pension for himself 

iii. Somps- no unfair advantage- bought investment property and it was his choice which funds to use. 
e. Unfair advantage- presumption of undue influence 
i. Based on FC 721, a spouse must not take unfair advantage of the other 

1. If one spouse is advantaged by a transaction, a presumption arises that the advantaged spouse exercised undue influence over the other spouse 
2. Buren of proof to rebut the presumption of undue influence is on the advantaged spouse 

3. To rebut: the advantaged spouse must establish that: 

a. The transaction was freely and voluntarily entered into 

b. With full knowledge of all the facts 

c. With a complete understanding of its effect 

10. In Re Fossum- W & H were going to buy a house and for a better interest rate they first only put it in H’s name and then he conveyed it to both of them 
a. Then they wanted to refinance and had the same deal where she would convey it to him to get the better rate and then he would put it back into both of their names. She did her part but he never transferred it back and H tried to say valid transmutation b/c she knew what she was doing and all of the magic language was there in an express declaration to make it a valid transmutation 

i. H was unfairly advantaged so he has to rebut the presumption by showing that it was entered into freely and voluntary, with full knowledge of the facts, and a complete understanding by W of all the effects 

1. While it technically fits these, not okay b/c there was a breach of confidence. This is broadening the ability to look behind the deed when there is a supposed valid transmutation b/c there is a suspicion of abuse 
b. W also did bad b/c she took out loan without telling her H. court applied statute of duty to disclose retroactively and said W breached fiduciary duty to disclose without demand 
11. HYPOS:

a. H manages a CP business & negligently failed to collect some business debts before SOL expired?

i. NOT considered a breach of fiduciary duty b/c mere negligence (it doesn’t add up to calculated thievery or gross mishandling tantamount to fraud).

b. H, against W’s wishes, made blue chip investments in a declining market and lost a good deal of community money?

i. NOT a breach, just a bad investment.  Did NOT matter that W disapproved b/c management and control of CP belongs to each spouse.

c. W, hoping to strike it rich for the family, invested in commodities market and lost a great deal of community money:

i. (a) she did so without H’s knowledge?

1. NOT a breach.

ii. (b) she did so without H’s knowledge, but with his extreme disapproval?

1. NOT a breach.

iii. (c) H knew, but expressed no opinion.

1. NOT a breach.

d. Despite W’s disapproval, H, unable to control a compulsion to gamble, lost a large portion of the community assets in the CA lottery and at the Santa Ana racetrack?

i. NOT a breach b/c it’s legal gambling – he has management & control even is she disapproves.

e. Despite W’s strong disapproval, H spent substantial portions of his community earnings in the local bar and at neighborhood poker parties?

i. NOT a breach b/c still legal despite W’s disapproval.

f. Despite H’s strong disapproval, W spent a large portion of her community earnings on cocaine?

i. This IS a breach of fiduciary duty b/c cocaine is illegal.

g. H “adjusted” to marital sexual incompatibility by having a mistress (hooker) whom he “helped out” with a substantial portion of his community earnings.  W knew nothing.

i. This IS a breach b/c prostitution is illegal.

h. H is a homebody, but W has wanderlust and spent most of her community earnings traveling the world during her summer vacations.

i. NOT a breach.

i. H, fearful of banks and investments, kept all his community earnings in a safe deposit box.  W disapproved and urged H to put the money in federally insured interest-bearing bank certificates of deposit.  H persistently refused.

i. NOT a breach b/c a mere difference in opinion.

j. W received an excellent stock tip.  Purchase opportunity was limited and, having both separate and community funds available, W used her separate funds.  Six months later, W sold the greatly appreciated stock?

i. Since she had a choice to use separate funds or community funds, it was NOT a misuse – NOT a breach.  It was up to her to decide which funds to use.

k. W’s company gave her stock options, which she exercised with separate funds even though community funds were available.  She made considerable profit?

i. She is invoking condition wholly within her control that would diminish the community interest b/c she used separate funds when community funds were available.  Stock options are community assets b/c it comes from her work.

1. This IS a breach of fiduciary duty.
Creditors’ Rights 
1. There is a policy rationale to this right: Assure that creditors get paid therefore in some cases both community and separate property are liable for debts 
2. Liability for debts follow principles of management and control. Since either spouse can control community personal property, that property is liable for debts incurred during marriage 

3. Remember: Creditors get paid! 

a. CA- liability follows principles of management and control 

i. Managerial system- not community property system for debt 

4. Creditors’ rights vocabulary 

a. Personally liable: all of a person’s property is liable for debts personally undertaken 

b. Necessaries: all living expenses appropriate to one’s station in life 

c. Common necessaries: item required to sustain life- food, clothing, housing, medical expenses 

d. Ksp: abbreviation for contracting spouse- the spouse who incurred the debt 

e. Nsp: abbreviation for non-contracting spouse- the spouse who did not incur the debt 

5. Questions to ask in the analysis 

a. When was the debt incurred-before or during marriage, or after separation 

b. What property is liable for the debt- CP, H’s SP, W’s SP 

c. Which kind of debt was incurred- contract, necessaries, common necessaries, pre-marital spousal or child support, tort judgment 

6. Contract Debt 

a. Contract debt incurred before marriage (including necessaries) 

i. Community estate is liable unless earnings of Nsp is held in account in Nsp’s name and uncommingled 

ii. Ksp’s SP liable 

iii. Nsp’s SP not liable 

iv. If none available, then CP is liable (estate earnings) 

b. Contract debt incurred during marriage 

i. Community estate liable (no sheltering of earnings) 

ii. Ksp SP liable 

iii. Nsp SP not liable 

c. Contract debt incurred during marriage for necessaries 

i. Community estate liable 

ii. Ksp liable 

iii. Nsp SP liable (right to reimbursement possible) 

7. Tort Debt 

a. This is the same as contract debt EXCEPT when based on death or personal injury or property damage, THEN order of satisfaction of the debt varies depending on whether the liability is based on Ksp’s activity- whether it was for the benefit of the community or not 
i. If yes, then CP first, Ksp’s SP second 

ii. If no, then Ksp’s SP first, CP second 

iii. The underlying activity has to be for the benefit of the community 

b. For the benefit of the community: 

i. Judgment against a spouse who dropped a bucket of paint on the plaintiff while fixing up a community building 

1. The underlying activity (painting) is for the benefit of the community so CP first, then Ksp’s SP second 
ii. Judgment against a spouse for conversion of property of the employer 

1. Could argue it is for the benefit of the community b/c it was in the course of employment which is for the benefit of the community 
a. CP first, then Ksp’s SP second 

2. You can stretch the activity to make the connection to say it is for the benefit of the community 
8. Debt incurred after separation but before divorce 

a. Contract debt: CP not liable, Ksp’s SP liable

b. Necessaries: CP not liable, Ksp’s SP liable 

c. Common necessaries for life: CP liable, Ksp’s SP liable, Nsp’s SP liable (may have right to reimbursements) 
d. Tort debt: CP not liable, Ksp’s SP liable 

Separate & Apart
1. 771- earnings and accumulations during period of separation 
a. the earning and accumulations of a spouse and the minor children living with while living separate and apart from the other spouse, are the separate property of the spouse 

2. There are different methods in determining when they are living separate and apart 

a. The date one spouse moves out 

b. The date they stop having sex 

c. They date they separate their financial arrangements

d. The date the petition is filed 

e. In CA there is not one thing that is determinative- it is when spouses have come to a parting of ways with no present intention of resuming marital relationship 

3. All courts have looked to Baragry when trying to answer this question 

a. H moved out and moved in with gf, but still went to house with W, and W did the laundry for him 
b. Ate with family, vacationed together, took W to social gatherings 
c. W thought they would reconcile 

d. Here the court looked to all of the H’s actions and determined the date was the later one W claimed and not the earlier one H said. 

i. Not just intentions b/c if intentions they would contradict the actions, have to take everything together to make a determination 
4. What should you as a lawyer tell your client to ensure their date of separate and apart is when they want? 

a. Establish separate banking accounts

b. Don’t treat her like a wife, cook, do your own laundry, don’t visit, or vacation together 

c. File for divorce, sever JT, change will 

5. In Re Olson- married in 1973 and filed for divorce in 2000
a. She says separated 1999 and he says 1993, b/c he got stocks during that time and wants it to be considered SP 
b. They stayed living together during this 6 year disputed time, court chose 1994 
i. In 1994, they stopped going to counseling, opened separate bank account and she slept on the couch 
c. You can continue to live with your spouse but still be considered separate and apart b/c there many reasons for why still living together- cannot afford it or doing it for the kids 
i. If still living together, look for objective evidence of separation 
ii. Not a touchstone requirement to be living apart 
1. Evidence would need to demonstrate unambiguous, objectively ascertainable conduct amounting to a physical separation under the same roof 
6. In Re Niedermann- H still gave W $ after they allegedly separated. Talked everyday and took W places, and filed joint tax returns 
a. H says date is 93, court said 2004. No good deed goes unpunished, he was trying to do the right thing by helping her out and now his assets for 10 years is still considered CP 
b. Court looked to significant financial arrangements 

i. Look to what they say, what they do, their significant financial arrangements 

Division of Assets and Liabilities at Divorce
1. Debts at divorce are divided into 3 categories:
a. Debts incurred BEFORE marriage are assigned to the spouse who came into the marriage with it.
b. Debts incurred DURING marriage but BEFORE separation are divided equally between the spouses.
i. BUT §2625 states that for separate debts not incurred for the community are not divided equally, but are assigned to the spouse who incurred it. (diff. for creditor’s rights) 
1. Examples:
a. Education loan is assigned to the spouse who received the education.
b. Spouse that incurs tort liability is assigned that debt if not done for the benefit of the community 
i. If for the community, then 50/50
c. Spouse that incurs criminal liability is assigned that debt.
ii. However, when the community debts exceed the community assets, then the debts can be assigned by the court based on equity and each party’s capacity to incur the debt.
iii. If attorney’s fees for negligence then it is community debt but if for embezzlement then it will be separate b/c that is a crime and it goes against the policy 
1. Embezzlement is not for the benefit of the community 
c. Debts incurred AFTER separation but BEFORE judgment are divided up into 3 categories (§2623):
i. Debts incurred for common necessaries (items needed to sustain life – i.e. food, clothing, shelter, and medical care) are distributed based on needs and abilities to pay at the time they were incurred.
1. We want spouses to remain responsible for each other 
ii. Debts for non-necessaries (whatever is not in the categories above) are assigned to the spouse who incurred it.
iii. *Note- Necessaries are not mentioned! 
Pre-Marital Agreements 

1. 3 distinct timelines for pre-nups. The operative date is the date the agreement was executed 
a. generally it will not be retroactive 

b. what kind of people want these agreements? 

i. Wealthy people who do not want to share and is afraid of division of assets

ii. Person who wants to avoid litigation 

iii. May have been married before and first divorce did not go well and want to avoid that 
iv. They have previous support orders in place 
v. Want children from previous marriage to be protected in receiving their parent’s assets 
c. Common law era Pre-1986
i. Criteria for valid, enforceable pre-martial agreement 

1. Terms do not promote, encourage, or facilitate divorce by giving a large monetary benefit to the economically inferior spouse 

a. Could not even put in the words divorce in the agreement b/c against public policy 
b. Nobry- PMA said H would give W house and 500K or ½ of his assets whichever is greater 
i. She filed for divorce 7 months later. court said PMA encouraged divorce b/c if she’s unhappy has no incentive to work things out but will run to divorce 
2. Objective terms of the PMA control, not subjective contemplation of the parties 

3. Entered into freely (voluntarily) without fraud, duress, coercion, or undue influence (protects the economically inferior spouse) 
a. Factors re fraud, duress, coercion, or undue influence 

i. Timing of signing of PMA- immediately before wedding, discussions before, atmosphere surrounding signing 
ii. Understanding of the PMA- age, education, sophistication, prior experience with divorce, consultation with counsel or opportunity for consultation, vagueness 

b. Exceptions to the statute of frauds requirement 

i. Promissory estoppel where spouse irretrievably changed her position in reliance on other spouse’s promise 

ii. Fully executed oral agreement 

iii. *these were both widow cases, so generally do not expect 
4. May deal with property right of spouses but may not waive or limit spousal support (marriage of Melissa) 
a. Protects economically inferior so that the state does not have the burden to support them 

5. Purpose: to ensure that the economically superior party, who typically proposes the PMA to protect separate property, does not take unfair advantage of his or her prospective spouse 

d. Pre-marital agreement act 1986-2002 (as of 1/1/86) 
i. There was too much litigation so the legislature wanted to encourage freedom of contract 

1. Has to be in writing and signed by both parties 

2. It is an area of on-going litigation 

ii. Subject matter of PMAs: See 1612

1. Property, choice of law, any other matter, including personal rights and obligations, not in violation of public policy of state
2. Spousal support waivers are not per se unenforceable and will not violate public policy when executed by intelligent, well-educated persons, each of whom appears to be self-sufficient in property and earning ability, and both of whom have the advice of counsel regarding their rights, and obligations as marital partners at the time they execute the waivers (Pendleton) 
iii. Enforceability of PMAs: See 1615 

1. Not enforceable if party against whom enforcement is sought (i.e. spouse who is disadvantaged by the PMA and challenges PMA) proves EITHER: 
a. The spouse did not execute the agreement VOLUNTARILY: that there was coercion and lack of knowledge. Factors include:

i. proximity to the wedding

ii. surprise in presentation of the agreement

iii. presence or absence of sophistication of parties

iv. disclosure of assets 
v. understanding or awareness of independent counsel

vi. inequality of bargaining power such as age and intent of the agreement. 

vii. Dawlyer was not overruled by passage of PMA act (Bonds) 

b. OR

c. The agreement was unconscionable when it was entered into 
i. An agreement could be unconscionable at the time of enforcement and not at the time of execution and therefore be upheld as valid 

d. AND
e. Before execution of the agreement, the spouse was not provided with fair and reasonable disclosure of the property or financial obligations of the party, etc. 
i. *Note- if there was fair and reasonable disclosure, etc., it seems that the PMA will be enforced even if unconscionable. This results b/c spouse arguing against enforcement must prove BOTH an unconscionable agreement and inadequate disclosure. Once the spouse fails on the disclosure issue, the court will enforce unconscionable agreements. 
iv. Exceptions to statute of frauds requirement “are equally applicable to” the PMA act. (Hall) 
v. Bonds 
1. Dealt with enforceability (voluntariness, unconscionablility) 
2. Baseball player and she signed PMA with no lawyer 

a. It said nothing about support just about property rights 

3. She filed for divorce and challenged the validity and said not voluntary 

a. Not very educated, not sure if understood the consequences of not having attorney present, right before the wedding, but it was voluntary 
b. Held to be enforceable 

vi. Pendleton 

1. Dealt with spousal support waivers (unconscionability) 
2. They had a PMA that waived spousal support but it was upheld b/c parties were intelligent, self-sufficient, and advised by independent counsel 

e. 2002 Amendments 1/1/02-Present 
i. Subject matter of PMAs: See 1612 (C) (legislative reaction to Pendleton) 
1. Independent counsel, unconscionable at time of enforcement 
2. Spousal support provisions will not be enforceable unless the party against whom enforcement is sought was represented by independent counsel at the time the PMA was signed 
3. Even if that party was represented by independent counsel, a spousal support provision will not be enforced if it is unconscionable at the time of enforcement. Dismissal of Rosendale by the CA supreme court suggests that this section 1612 (C) will apply retroactively to PMAs prior to 1/1/02, that included a spousal support waiver 
ii. Enforceability of PMAs: See 1615 (C) Bonds 
1. Voluntary, independent legal counsel, 7 day 
2. The legislature added many provisions to insure that PMAs are entered into voluntarily. The parties are required to have independent legal counsel or waive that in a separate writing 
3. Another important new requirement is that the party against whom enforcement is sought has not less than 7 calendar days between the time the PMA is presented and the party is advised to seek independent counsel and the signing of the PMA. This requirement does not apply when both parties are represented by independent counsel (Faso) 
a. This applies to PMA’s on or after 1/1/02
iii. Retroactivity-because family code 4C provides application of amendments to the Family Code “without regard to when the operative events occurred” there is a questions whether these new requirements will apply to PMAs entered into prior 1/1/02. The supreme court in Fellows, held that the rule is that amendments to the family retroactively. However, recent court of appeals cases have distinguished the Fellows case and held that the 2002 amendments are not retroactive  
1. The requirement of independent counsel for spousal support waivers does not apply to PMAs executed prior to 1/1/02. (Howell) 
2. The requirement of unconscionability of a spousal support waiver does not apply to PMAs executed prior to 1/1/02. (Facter) 

a. *Note- this contradicts the supreme court’s dismissal Rosendale 

3. the voluntariness requirements do not apply t o PMAs executed prior to 1/1/02. (Howell) 

4. The 7 calendar day requirement does not apply to PMAs executed prior to 1/1/02 (Hall & Dittme) 
5. Howell- waived spousal support and did not have independent counsel
a. If amendment apply retroactively, then that is unenforceable 

b. Court held not retroactive so the waiver is enforceable b/c substantive change in law should not be retroactive 
c. Agreement was signed in 1998-1999 and they divorced in 2011 when the amendments were in place. 

i. In 1998, no independent counsel required 
d. Distinguished Fellows b/c that was about child support 

i. It did not change law which is why here applied retroactively 

e. Howell- it was voluntary, no real difference in bargaining power, she had plenty of time to look it over 

6. Faro- H & W went back and forth with attorneys and had 4 addendums about PMA
a. W was going to call off wedding and he signed the 5th one. 
i. Asked for reasonable care needs for life 
b. Problem with 7 day rule 
i. There was only 6 days but court says the 7 days does not apply when they both are already represented by independent legal counsel 
1. The policy is to give 7 days for unrepresented parties 
2. So PMA is enforceable 
7. Facter- H was a lawyer and wrote his own PMA 
a. Had $3 million in property and 500K salary 
b. Put in child support waiver, signed in 1992 
c. Amendments are not retroactive so she did not need counsel to waive spousal support so under PMA agreement and Pendleton ask could this be unconscionable or unjust? 
i. She was uneducated and has salary of $1 million w/assets of $10 million 
ii. Court said it was unjust 
iii. Don’t need to worry about retroactivity of unconscionability b/c already in Pendelton
Unmarried Co-Habitants 

1. There is no common law marriage in CA
2. Unmarried co-habitants’ property rights are controlled by judicial decision 

3. Property rights if: 

a. Express contracts- oral/written but not based on meretricious sexual services 
b. Implied in fact contracts 

c. Equitable remedies  
4. Marvin v. Marvin 
a. This had to do with the rights of unmarried co-habitants

b. Women said she gave up a lot and stayed at home to care for the man and in return he would provide her with financial support for the rest of her life 

c. There is nothing in the family code about property rights for unmarried cohabitants’ property rights 

d. Express contracts between non-marital partners will be enforced unless based on meretricious sexual services 
e. If not express contract, courts will examine the conduct of the parties to determine whether they had an implied contract, agreement of partnership or joint venture or some other  tacit understanding 

f. Quantum meruit and other equitable remedies may be available for non-martial partners 

g. Just because you are living together but not married, it does not mean that you lose out on your ability to contract 

h. She lost and got nothing! The rule made it clear what it was supposed to do 
5. Marvin agreement does NOT: 

a. Make the property CP. It is simply a contract

b. Make people putative spouses 

c. Same sex couples can have Marvin agreements 

6. So if unmarried and one stays homes, normally all the working spouse earns and buys is SP and stay at home partner gets nothing, no rights BUT 

a. This is not equitable! 

b. This is based on the rationale of the Marvin decision 

7. Does this work? 

a. Oral agreements are hard to prove because it is a lot of he said/she said 
b. Implied in fact agreements 
i. Long term marital like relationship best scenario- Conduct shows they agreed and intended to share property 

c. Marvin Doctrine applies to same couples 
d. Relationship could also be business related (takes care of bills at home, cares for kids, etc.) 

i. This can indicate they had more than a long-term relationship 

8. Wharten v. Dilligenham 

a. P said that they were business partners, security guard, constant companion, confident and lover 
b. D was to promise half of what he had and support P for life 

i. This looked like meretricious- court severed based on sexual relations itself and the rest of the contract was good 
9. Equitable remedies = DEAD END 

a. There are no real implied in law contracts 
b. Constructive/resulting trust require contract 

c. If no contract can be proved: 

i. Person can recover quantum meruit 

ii. Quantum meruit usually not available b/c party seeking value of services has received benefit of relationship 
1. Quantum meruit- reasonable value of services during relationship provided that they were a direct benefit to the defendant 

2. Marvin had benefited from the lifestyle she had so even though she provided services, she got her reasonable value so nothing more to give her. 

10. Maglica v. Maglica

a. Claire got $84 million because of the value she helped put into company but she lost it on remand
b. They worked together but never married and Claire found out Anthony was trying to give shares to his kids but leave her out so she got mad 
c. The jury instructions were wrong because it said in trying to determine whether there is an implied in fact contract you do not look to if they were holding out as a married couple or that they lived together but this is wrong!!! You do look at these things 
d. Alderson gave us factors in determining whether there is an implied in fact contract: 

i. Direct testimony of an agreement
ii. Holding themselves out socially as husband and wife 

iii. The woman and her children’s taking the man’ surname 

iv. Pooling finances together to get joint properties, rendering bookkeeping, paying bills, nature of title taken in those rental properties, joint decision making 

v. Takes more than just living together to show agreement but you can take that into account 

11. Putative Spouse Doctrine

a. Defects in Marriage that make it void or voidable 
i. Void- bigamous, incestuous (one spouse thought their first divorce was final but it’s not)

ii. Voidable- fraud, underage, physical incapacity 

iii. Voidable- can be annulled or ratified 
1. Voidable marriages can become valid if annulled or ratified then it will be okay 

2. Fraud can be ratified 

iv. There is a policy not to invalidate b/c we want marriages to be valid. If you just stay, then it will be ratified 

b. If void/voidable can you get to putative spouse status? YES! 
i. Look to if: 

1. In good faith belief that it was a valid marriage 
2. subjective/objective test (Ceja) 

3. putative spouse will share in Quasi-Marital Property 
4. Usually all procedural requirements are followed- license, ceremony 

ii. In most cases- the procedural requirements will be met but not all the time 
c. What happens if they get putative spouse status? 

i. Then it is quasi-marital property 

1. Can’t call CP b/c there is not a valid marriage but it will be treated as CP 
d. In Re Ceja

i. Court held to use a subjective test for those alleging putative status 

ii. Man was married to one when he married another 

1. She sent divorce docs of first marriage to work if she would have looked at the docs would have seen the date was after her marriage. 
2. She had a large church wedding and got a license but he put never married and she signed that as true. 

3. Held to be not reasonable! 

iii. Look to the state of mind to determine whether he or she maintained a genuine and honest belief 

iv. Sincere belief in validity of marriage 

v. Factors to look at: 

1. Effort to create a valid marriage 

a. Marriage license, ceremony 

2. Background and experience of alleged putative spouse 

a. Education, age, what they knew and what they were told, sophistication 

3. Circumstances surrounding marriage

a. Acted as if married, living together, kids, joint finances 

4. Any objective evidence of invalidity of marriage 

a. Reasonableness of belief is a factor to see if their claimed belief was genuinely held in good faith 

i. Even if objectively invalid- if low sophistication and experience might hold if reasonable belief 

ii. Look at totality of the circumstances 

vi. Purpose of putative spouse doctrine is to protect expectation of innocent parties 

vii. Achieves results that are equitable, fair, just 

1. Party’s state of mind when entering the marriage is key 

e. Vryonis 

i. Says we need an objective test too! 
ii. She was a visiting professor and became involved with another professor 
iii. Using subjective test is she a putative spouse? 

1. No b/c no marriage license or ceremony, did not live together or tell other they were marries, no knowledge of CA law but she was a professors, no merging of finances, did not use his name 

2. Not reasonable belief 

iv. Even though wanted to use reasonable test, the subjective test worked just fine 

f. Can “bad faith” share in earnings of “good faith spouse?” 

i. Goldberg says they should not since purpose of statute is to protect the innocent spouse who did not know any better

ii. Tejeda

1. Lived together for 30 years with 5 kids and here court seemed to bend the rules for him. 
iii. Guo-Sun 

1. Marriage license lied, he tried to be putative spouse but he got married and then the next day went to get a divorce from the first wife, how can that be an honest belief???
2. He is a bad faith spouse and court said not like Tejeda and could not recover 

3. Used wrong test but got the right result 

g. When does putative spouse status end? 

i. When defect in marriage is discovered b/c there is no longer a good faith belief in the validity of the marriage 

h. What if the couple continues to live together after the defect in the marriage is discovered? 

i. Could get confidential marriage license and get married

ii. TREAT AS UNMARRIED CO-HABITANTS

1. Marvin applies and there may be an implied agreement to share 
i. Does the doctrine apply at death? 
i. Yes- it is an equitable doctrine 
ii. Putative surviving spouse has the same right as a legal surviving spouse (have to interpret this person as a surviving spouse and treat as regular spouse) 
j. What if there is 2 putative surviving spouses? 
i. Vargas 
1. Had 2 wives and lived a double life for almost 40 years 
2. He died intestate so what should the court do? 
a. Court held in equity must split everything 50/50 because both spouses were innocent 
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