MARITAL PROPERTY OUTLINE
COMPARATIVE PROPERTY SYSTEMS
· Background
·  Marital property is property that is acquired during marriage.  
· Gifts and inheritances are not marital property
· Property acquired before marriage is not marital property.  
· There are two approaches to martial property
· Community property
· This is the CA approach
· This is the minority approach. Eight western states have CP.
· Common law/ equitable distribution approach
· This is the majority approach
· The state granting a divorce applies its law.
· Common Law
· Background
· Most states followed common law until the late 1970s – 1980s at which time they all adopted equitable distribution.
· Under common law, title governs
· During marriage
· Traditional common law
· Single unified property interest w/ most of the incidents of ownership in H
· The husband controlled his SP, his new earnings, and his wife’s SP.
· The woman’s property at marriage became the husband’s
· A. Personal property became the husband’s
· B. Real property – the wife still had title but the husband had sole possession and control and had no duty to account to the wife for management of the property.
· C. Theory was married women were under “legal disability” & had no separate legal identity (femme couverte). H & W were one
· Anything wife earned was H’s SP unless he consented for it be her SP
· Reformed common law
· 1848 – Married Women’s Property Acts aimed at removing the legal “disability” of married women.
· Most states adopted this by 1850.
· Wife became the separate and independent owner of all property that would have been hers but for the marriage.
· This included:
· 1. All property she owned before marriage
· 2. All gifts or inheritance after marriage
· 3. Any property earned by her property during marriage
· BUT husband still controlled her labor during marriage.  
· At Divorce
· If the marriage ended in divorce, title would control.
· The wife would get back her SP and everything else was the husband’s SP.
· Spousal support
· Traditional common law jurisdictions until late 1970s had fault divorce statutes under which “innocent” spouse could get permanent spousal support
· Legal separation rather than divorce was common, also having permanent spousal support.
· Spousal support terminated on remarriage of the supported spouse.
· At Death
· If the marriage ended in death, and the deceased spouse left a will, the surviving spouse was entitled to 1/3 of the deceased spouse’s estate.
· If the husband wrote a will leaving his wife anything less than 1/3, she could elect to get 1/3.
· If the husband died intestate, the wife could get at least 1/3 and maybe more depending on what other heirs there were.
· Modern common law/ equitable distribution
· Background
· 1975 – 1986 common law state adopted equitable distribution
· The focus during marriage and at death is still on title.  However, on divorce the court can equitably divide.  
·  During Marriage
· Ownership follows title as if each spouse was unmarried.
· H’s SP is H’s SP if title says so
· W’s SP is W’s SP if title says so
· Jointly held by H & W if title says so
· The title holder has full management and control of property.
· Labor/Earnings- Each spouse owns as if unmarried
· At Divorce
· What’s included
· All property, however & whenever acquired, included in division of property regardless of title
· The property is divided equitably 
· may consider labor contribution, gift or inheritance
· The discretion of the judge is based on need and fault.
· This is similar to spousal support.
· Possibly Spousal Support
· How’s it Divided
· Presumptive 50/50 division of property acquired during marriage (‘marital property’)
· BUT judge can award more than 50% of marital property o one spouse based on ‘equitable’ factors, i.e. economic need, labor or financial contribution to assets
· Judge can also reach & award non-marital property (SP) based on equitable factors
· At Death
· Estate – all property acquired by decedent before or during marriage.
· Intestate (no will) – surviving spouse gets 1/3 – all of the decedent spouse’s SP depending on surviving issue. Parents, or siblings.
· Testate (will) – Surviving spouse can take under the will OR may elect against the will to take 1/3 “forced share” of the decedent’s estate (if left very little)
· Hypo- H & W marry in 1950. H works FT during marriage (earning salary), W does not. H buys house, car, summer home, stocks all in his name. 
· After 20 years, H DIES. Does W have any property right in any of this? YES
· Testate
· If H died testate & provided for less than 1/3 for W, she can assert elective share & get the 1/3
· If left W > 1/3, all ok.
· Intestate
· Surviving spouse gets at least 1/3 maybe more depending on heirs
· COMMUNITY PROPERTY
· Background
· The theory of community property is partnership.
· All property is divided into 2 categories – CP & SP
· CP - All property acquired during marriage which stems from the labor of each spouse is community property.
· What matters is not where the property is but where the couple is domiciled. 
· If they are domiciled in CA and buy property in NY, it is CP.
· SP - All property acquired before marriage by any means or during marriage by gift, bequest, devise, or decent is separate property.  
· This system was appealing to women.
· Five CP states – Arizona, Idaho, Nevada, Texas, and Washington – have equitable distribution of CP based on need.
· During Marriage
· CP interest attaches at moment of creation of the interest. Vests on the day of marriage. It is not a future interest.
· Husband & wife have present, existing & equal ½ interest in CP. (Fam Code 751) 
· Before 1975 H had sole control of property.
· As of 1975- both spouses have management and control of CP.
· Managing spouse has a fiduciary duty to the other spouse
· Note: labor & earnings are still CP – even if 2 get separate pay checks w/ your name.
· Some exceptions – business operated by one spouse.
· What about Income from SP
· Rents, issues, and profits of SP are also SP, but some part of the increase in value or income from an SP business owned/ managed by a spouse is CP.
· Even if 1 spouse did virtually nothing to develop the CP, doesn’t matter.  Under CP, each spouse’s share is equal and each spouse’s contribution is presumed equal.
· At Divorce
· What’s included
· All CP is included in the division of property – acquired during marriage (i.e. product of either spouse’s labor)
· What’s not included
· SP is not covered in the division of property. (Family Code 770) – each spouse’s property owned before marriage or acquired during marriage by gift, bequest or inheritance. (i.e., spouse did not earn it)
· How’s it divided
· Mandatory 50/50 split in CA. (Family Code 2550)
· Each must end up w/ 50/50 in value – i.e. one gets the car, the other gets the stock
· Very few exceptions.  One is penalty breach of a fiduciary duty (Cal Fam Code 2600-2604). E.g. A buys lottery ticket w/ CP, wins, lies to court by not disclosing & divorces.
· Judge cannot reach & divide either spouse’s SP
· At Death
· Estate – decedent’s ½ share of CP & all of decedent’s SP
· Intestate (no will)
· The surviving spouse gets all CP; and
· The surviving spouse gets 1/3 – all of the other spouse’s SP depending on if the decedent has surviving issue or parents.
· Testate (will)
· Each spouse can will away ½ of CP and all of SP.
· Surviving spouse thus has no right to inherit either decedent’s SP or decedent’s ½ of CP (unless it’s left to them. Otherwise get their ½ CP)
·  Important dates in CA
· 1850 – husband had full management and control over all CP during his life.  At death the wife got ½.  During marriage the husband had management and control over the wife’s SP, but he could not encumber or transfer it without her consent.  
· 1857 – at divorce - 50/50 split of CP unless there was fault (adultery or extreme cruelty)
· 1866 – the wife could will away her SP without her husband’s consent
· 1872 – the wife could manage and control her SP during the marriage.
· 1923 – the wife could will away her ½ of CP without her husband’s consent.  
· 1970 – no fault divorce. There is a mandatory 50/50 split of property.  
· 1975 – the husband and wife have equal management and control of CP.
· Different Theories of Marital Property
· Traditional CL/Title: each spouse owns his/her SP and keeps it in SP title, but upon divorce if one spouse is needy he/she gets spousal support
· CL-ED – title doesn’t matter, distribute property & spousal support based on equitable factors, including need.
· Partnership/CP- each spouse gets ½ share of everything acquired during marriage other than by inheritance or gift & upon divorce 50/50 split.
· Note: there are some states that follow partnership theory BUT upon divorce follow ED (AZ, ID, NV, TX & WA).  These states also take equitable factors like need into account when dividing
· CA does NOT do this***
CHARACTERIZATION/ CLASSIFICATION
· First Question: ALWAYS ask what is the character of the property at issue

· Background
· A married couple can have 3 possible estates
· husband’s SP, 
· the wife’s SP, or 
· CP
· An interest is acquired in CP at the moment it is earned.
· The minute the community acquires something, the husband and wife each have a ½ vested, present interest in the community.
· Therefore, CP can be acquired after marriage if it was earned before the marriage ended
· Family Code 760 defines community property.
· All property real or personal
· Real- includes real estate – house, car
· Personal – includes bank accounts, clothes, jewelry
· Wherever situated (in or out of CA)
· E.g. if you buy a house in Europe, still considered CP
· Acquired by a married person
· Validly married or registered domestic partnership
· During the marriage
· While domiciled in the state.
· Family Code 770 defines separate property:
· All property, real or personal & wherever located
· Owned before the marriage
· Acquired during marriage by inheritance or gift; OR
· Acquired by person during marriage BUT while living separate & apart (CFC 771)
· Rents, issues & profits of Sp (e.g. rent house owned before marriage, sell after) (George v. Ransom)
· If something is SP & it increases in value during marriage, the increase in value is SP unless increase in value is attributable to the labor of the spouse.  
· If the community puts funds/labor into improving the asset, the court must figure out which percentage is CP and which is SP. (see below)
· Title
· CP = onerous title (property acquired by labor of H & W)
· SP = lucrative title ((gift succession, inheritance or the like-not acquired thru labor)
· Settlements
· If settlement based on claim to SP, property acquired by settlement is SP (Estate of Clark)
· Estate of Clark- Father (major clark) claims inheritance right to mineral rights upon death of son, Edwin. Edwin died before MC re-married. MC sued E’s estate based on inheritance claim settled w/ E’s estate after he married Eliza.
· Court- Settlement payment MC received from E’s estate is SP bc settlement was based on claim (inheritance) which was SP, so settlement was also SP. 
· Other Questions
· What would property be if E left it to MC in his will? –inheritance - SP
· What if MC had litigated case & won a judgment? – 
· Judgment award based on inheritance – SP
· What if E had died after MC married E, so claim settled during marriage
· Still SP bc it was settlement of inheritance claim
· Andrews v. Andrews- Mother & father lived w/ son & his wife. Wife nursed mother until her death. At time of Mother’s death, Father orally agreed upon his death he would will his property to Son. Father remarried & altered will in favor of his new wife. Son brought suit to enforce oral K. At time, evidence law prohibited testimony by interested party. Thus, if property was CP, Son’s wife could not testify, but if Father’s SP she could. Suit depended on her testimony
· Court- Property is son’s CP bc property sought to be obtained would have been acquired by K, not obtained by gift, bequest, devise or descent. Property was in exchange for services performed by wife in taking care of Mom. The son’s wife’s labor was CP.
· Note: if father died w/ valid will leaving house to son, son would inherit property as his CP. 
· 2nd wife could claim house was really CP even if willed to son by proving Father willed house to son, not as gift/bequest, but as compensation for son & daughter-in-laws labor - CP
· Gifts
· If property is acquired in exchange for services, it is acquired by contract.  Therefore, it wouldn’t be a gift; it would be compensation. This means it is CP. (Andrews v. Andrews.)
· If a gift is really compensation for past services as an employee, it’s CP (Dower v. Bramet)
· Dower v. Bramet- H & W married in 1953, separated in 1971.  No retirement plan at H’s work, but employer, C, promised to leave H & 2 other employees a ranch. At divorce marital settlement agmt didn’t mention ranch, but preserved both parties’ rights to any CP later discovered. Before settlement reached, C gave H 1/3 interest in ranch & H didn’t tell court. After divorce, H became sick & conservator sold his interest in ranch. W claimed CP share of proceeds. At trial C said ranch was gift.
· Court- agree that transfer of 1/3 interest in ranch to H was in the form of a gift BUT “gift” does not resolve issue whether SP or CP.
· Earnings or property acquired as the result of labor = CP.  Substantial evidence gift was made in recognition of his devoted & skillful services during employment
· To extent gift was remuneratory gift for H’s services = CP
· What if: H got ranch interest after divorce?
· ANY CP interest in ranch earned during marriage. Doesn’t matter when ranch interest was actually given to H.
· What about Retirements/Pensions = CP to extent earned during marriage.
· Bonuses/enhancements awarded after divorce may still be CP to extent eligibility was earned during marriage.
· Quasi Community Property
· QCP- property that would have been CP had married parties been domiciled in CA at time of acquisition.
· CA Fam Ct w/ jdx over divorce & property will treat property as if it’s CP.
· If a couple is married in CA, moves to another state, acquires property in that state, and divorces in that state, the divorce is under the law of that state.
· If a couple gets divorced in CA, their property acquired in a common law state is quasi community property.  
· E.g. H & W get married in 2000 in an ED state (NY). W earns wages, deposits them in bank acct in her name only, buys car, stock & painting. 2005 they move to CA. In 2010 they get divorced. What happens?
· W’s wages & assets purchased are SP in CL-ED state (if divorced there H would only get if court awarded on equitable grounds).
· If domiciled in CA from 2000-05 it would all be CP
· Thus- in2010 divorce, CA Ct treats W’s wages earned in NY & assets purchased as QCP & splits 50/50 btw W & H.
· Quasi Marital Property: “as if married”
· When CA Fam Ct finds couple does not have legally valid marriage
· At least one spouse qualifies for “putative spouse” status – GF objectively reasonable belief married under CA law.
· Then court will treat property acquired during invalid marriage “as if” married
· All property that would have been CP – treated as CP, & SP as SP.
· Presumption
· Property acquired during marriage is presumptively CP, but that presumption is rebuttable by tracing go SP. If you can’t trace to prove something is SP, presumption applies & its CP  
· Premarital Property = SP; Acquired by gift, bequest, devise or descent = SP
· Includes tracing to: Income from such SP; Proceeds from sale of SP
· Hypos
· Gift & Sale of gift
· Painting given to Spouse A by Friend as gift (during marriage. Spouse A sells to Guy for 5K (during marriage). At divorce, Spouse B claims painting & thus 5K= CP.
· Painting acquired during marriage = presumption is CP
· Spouse A can rebut by proof painting was a gift = SP.  Can do so by something like document ion (bill of sale)
· Asset Purchased w/ SP
· Spouse B receives 1K inheritance check from aunt’s estate. Spouse B cashes check & purchases antique china figurines for $800 (during marriage). At death, Spouse B’s will leaves all CP to Spouse A & all SP to Sister.  Spouse A claims antique china figures (now worth 1M) as CP.
· Sister can rebut by proof figures were purchased w/ SP, such as by a note Spouse B wrote herself on date she bought figures.
· Some CP & Some SP
· Spouse A purchases asset (bike) for $500. Pays using $200 cash (bday gift) – SP & $300 cash (from employment wages) – CP.
· Character of bike = 2/5 SP & 3/5 CP
· Note: rule applies to UNTITLED property.
· Insurance
· Whole life insurance – If the policy is cashed out, the amounts that are CP and SP are in proportion to the CP and SP contributions.
· Term life insurance 
· Term life insurance upon life of one spouse is not divisible as CP even though previous premiums for policy were paid w/ CP.
· Character of proceeds are in character of what was put in during that term
· Term life insurance is written for a fixed or specific term; life does not retain cash value 
· If spouse dies during term paid for w/ Community Funds, proceeds are CP.
· But when premiums for new term have been paid from post-separation SP earnings & party remains insured, policy must be confirmed to insured as SP
· The right to renew a life insurance policy may be a CP asset.
· If insured remains insurable, Community received what it bargained for, so there is no longer any CP interest in policy & no community asset to divide
· BUT, if insured becomes uninsurable during term paid w/ community funds, then right to future insurance coverage, which could not otherwise be purchased IS community asset.
· However, the right to renew a term life insurance policy is not marketable, so it would be difficult to determine the dollar value. 
· The right to continue to renew is not the same as a right to the proceeds.  
· Therefore, if the spouse makes use of renewal, it doesn’t deprive the community of anything.
SPOUSAL SUPPORT
· Spousal Support

· Also known as ‘alimony;

· Is a right and a duty

· Each spouse has duty during marriage to support the other spouse

· Each spouse has a right during the marriage to be supported by the other spouse
· This is called a ‘mutual duty of support’

· Spousal Support Ordered by Court
· Spousal support can be ordered by same court that has jdx over legal separation or divorce/dissolution 
· “Temporary” - support (pendent lite) for duration of legal separation or divorce action

· “Permanent” spousal support – takes effect once divorce is granted

· Spousal Support by Agreement
· Separating or divorcing spouses can make an agreement about spousal support

· Agreement can include the amount and the support, as well as conditions under which support could be modified or terminated

· Court w/ jdx over the legal separation or divorce has to approve the spousal support agmt

· Reasons for Spousal Support – 4 Theories
· 1. Fault divorce/ breach of contract theory

· Under this theory, support would only be given to an innocent spouse.

· If the innocent spouse was ready, willing, and able to perform, that spouse would be entitled to spousal support. It was meant to provide relief for the innocent spouse.

· This support would only continue while the wife was unmarried and faithful.

· 2. Equity/ compensation theory

· The supported spouse was economically dependent during marriage.

· The supporting spouse required or encouraged dependency.

· Compensate supported spouse for:

· The foregone opportunity to earn money, advance education, or advance career. (Family Code 4320(a)(2))

· The services provided to the family, children, and spouse. (Family Code 4320(a)(2)(g))

· Supporting the other spouse to enable the other spouse to get a degree or advance their career. (Family Code 4320(b))

· 3. Equity/ benefit to children theory
· The supported spouse has been caring for children and will continue to do so. (Family Code 4320(2)(g))

· 4. Need/ ability to pay

· The supported spouse needs it. (Family Code 4320(a))

· The supporting spouse can pay it. (Family Code 4320(c))

· The state doesn’t want to pay for it. (Family Code 4304)

· The state wants to encourage people to marry and enforce their reasonable expectations. (Family Code 4320(j) –balance of hardships) (any other just & equitable factors)..

· Amount of Money
· Need of the supported spouse

· The court considers the need of the supported spouse.

· This is based on the standard of living during marriage. (Family Code 4320 (d), 4332.)

· Ability to pay of the supporting spouse

· This includes earned income, assets, windfalls, and inheritance. 

· This does not include the earnings of a new spouse or live in lover. However, this is relevant to the extent it frees up the spouse’s income by reducing his or her living expenses since it can increase his or her ability to pay spousal support.

· Duration of Spousal Support
· Short term

· Short term spousal support is intended to rehabilitate
· The reasonable duration is half of the duration of the marriage. (Family Code 4320(2)(k)). E.g. married 6 yrs = 3 yrs of support (court need not stick to formula)
· Long term

· Court finds the other spouse likely can’t ever be fully rehabilitated.

· Supported spouse is disabled or elderly & unlikely to ever become self-supporting (Cal. Fam. C. 4320(h): “health & age of parties”).

· Marriage of Long Duration

· CA courts must reserve jurisdiction in marriages of long duration (10+ years). (Family Code 4336)

· The parties can agree in writing to termination of jurisdiction.

· Courts may find that a marriage of less than 10 years is a marriage of long duration.

· Courts may consider periods of separation in determining whether marriage is of long duration
· Long term support may be awarded where the supported spouse is disabled or elderly and unlikely to ever become self-supporting. (Family Code 4320(h).)

· Modification of Spousal Support
· Change in circumstances of supporting or supported spouse can justify modification

· Supporting spouse loses job, has decreased ability to pay

· Supported spouse gets raise, has decreased need for support

· Change in health, capacity to earn, etc.

· Obligations of the Supported Spouse
· The supported spouse must make reasonable efforts to become self-supporting.  This can include seeking an education and a job (exception: elderly or disabled).
· Don’t remarry.  Remarriage terminates support.

· Don’t cohabitate with a member of the opposite sex or same-sex life partner.  This creates a rebuttable presumption of decreased need for spousal support. (Family Code 4323.)

· Death of the Supporting Spouse
· Usually the obligation ends with death.  

· However, the court can order the purchase of an annuity or maintain insurance for life-long support even after the death of the supporting spouse.

· What if Supported Spouse gets new Spouse or Live-in Lover?
· New spouse (remarriage) = terminates spousal support from prior marriage

· Domestic partner (legally registered) = same as remarriage (terminates support bc DPs have mutual duty of support
· Live-in lover – may be change in circumstances justifying reduction of support amount if support by lover frees up EITHER ex-spouse’s income by reducing his/her living expenses.

· E.g. if A supports B & A is now living w/ C, B may ask court for more support bc A is supported by C and has more money to pay B with

· E.g. If B moves in w/ D, A may ask court to pay less support to B bc B is supported by D and so needs less.

· Property Division vs. Spousal Support
· Property Division
· One time – final
· But can be made in multiple payments

· NO modification based on change in circumstances

· Property right does not terminate on death of spouse A or spouse B

· Property right does not terminate on remarriage

· Spousal Support
· Ongoing – could be for fixed term or open-ended

· Based on spouse A’s need & Spouse B’s ability to pay

· Modifiable based on change in circumstances

· Terminates on death of Spouse A

· Terminates on remarriage of supported Spouse A

· At common law, the supporting spouse usually had most of the income and the title to the property.  So spousal support was often the only economic benefit the supported spouse got at divorce.

· Today if property division leaves the economically dependent spouse able to support himself/ herself, there is no need for spousal support.  

· In most marriages property division is not enough, so spousal support can be very important.

· Spousal support is awarded in less than 20% of cases.
TRANSMUTATION
· Changing the Character of Property
· How thee character of property can be changed, or transmuted by agreement of the parties.
· Transmutation can occur in 2 ways:

· 1. Pre-nuptial agreements/Ante-Nuptial Agreements – the parties can opt out of the CP system before they marry be agreeing to preserve as separate property their earnings during marriage and not to make any CP claims against the other’s estate at the time of death. (Family Code 1500.)
· 2. Agreements during marriage – property that is one character and is transmuted by agreement to take on another character. 
· Transmutation can change SP to CP, CP to SP, and SP to SP.
· Transmutation agreements can only be made between spouses.  Transmutation is not valid as to third parties unless recorded. Recording would put third parties on notice. (see below)
· Transmutation must take place immediately and not at some point in the future. (That is why transmutation by will does not work)
· Pre-1985 – Easy Transmutation
· CP and SP
· There were no formal requirements for property agmts entered during marriage
· The agreement of transmutation could be of the most informal character.  
· No written instrument was required.  All that was needed was an executed oral agreement of the parties. (Estate of Raphael.) 
· Testimony of the hidden beliefs of the parties is not enough to show transmutation. (Marriage of Jafeman.)
· Joint Tenancies**
· A writing was required to transmute a joint tenancy to CP or SP or to transmute CP or SP to a joint tenancy.  
· A change to joint tenancy title impairs ability to sever and to will away interest in the property.  
· During life, a husband or wife can sever their ½ without the other spouse’s consent, but they cannot will it away.
· On death the survivor gets all.
· CP & HSP/WSP

· CP = ½ share

· During marriage equal management since 1975

· H & W can each will away their ½ CP to someone other than spouse

· At death, if no will, surviving spouse gets all

· HSP/WSP = 100% ownership

· During marriage each spouse has sole management

· At death can will 100% to someone other than spouse

· E.g. Estate of Raphael- Dispute btw widow & decedent’s brother as to whether property was CP or SP. If SP they split it. If CP she gets it all. H told her everything he had was hers & vice versa. Split 50/50.
· Court-1939 transmutation via oral agreement was valid at the time made.

· ‘agreement of transmutation may be of the utmost informal character – NO writing required.  Property was SP at marriage but was transmuted during marriage by oral agmt and fully executed & corroborated by documentary evidence inc. tax returns.
· Estate of Nelson- H owned apartment house. After marriage completed 30 unit complex. H taught W business & she managed it. He referred to property as ‘theirs,’ filed joint tax returns & listed rental property as income at time when state didn’t permit such joint returns unless income reported was CP.

· Court-transmutation may be proved by the acts of the parties and their conduct in dealing w/ the property.  E.g. “only Bob drives his truck & he uses it only for his business”

· E.g. Marriage of Jafeman- At marriage H owned house as SP. During marriage H & W lived there. During marriage used CP to improve house. At divorce W claims house is CP

· Court- NO transmutation. Only CP if there is substantial evidence of an implied agmt btw the parties to alter the character of H’s initial equity in house.

· No evidence of such an agreement. Mere use of property in marital relationship does not alter character.

· Use of community funds to improve SP does not effect change in character

· One spouse’s testimony as to their ‘undisclosed beliefs…has no probative value’ – spouse has to disclose his/her beliefs as to what they believe the property is classified as and other spouse has to agree = transmutation.

· Possession & mgmt. by 1 spouse of SP of another does not in & of itself demonstrate H intended to relinquish property to the community.

· So no – H, “We own this house.”  W, “Yes I bought it, but it’s ours,” while thinking, “this house is my 100% SP.”  W will lose.

· 1985 – Present
· Now an agreement can occur only by a written express declaration
· Family Code 850 – there can be an agreement to transfer with or without consideration
· CP to SP
· SP to CP
· SP to SP (husband’s to wife’s or vice versa)
· Family Code 851 – transmutation agreements are subject to the law of fraudulent transfers
· Family Code 852
· (a) Validity – writing

· There must be a written, express declaration made, joined, consented to, and accepted by the spouse whose interest in the property is adversely affected.
· For further requirements see below.
· (b) NOT effective as to third parties without notice unless it is recorded.
· (c) NOT applicable to gifts of clothes, jewelry, tangibles of a personal nature used solely by spouse receiving the gift, not substantial.
· (d) Does NOT affect the characterization of commingled property.
· (e) ONLY applies to transmutation on or after January 1, 1985.
· E.g. Tangibles – Marriage of Buie- H used W’s SP funds to purchase Porsche for 60K. He took title in his name. Trial court found it was a “gift” from W to H. General presumption that car was CP but transmuted into H’s SP. Trial court held car fell under “tangible articles of personal nature” under 852(c) that can be transmuted w/out express written declaration.

· Court- NO automobile is not tangible under 852(c). Looking at legislative history, Commission Report says ‘auto is not an article of personal nature.’
· Family Code 853
· A statement in a will that attempts to change the character of the property is not admissible in a divorce (or pre-death proceeding) as an express declaration before the death of the testator. (can effect transmutation, but only upon death)
· This is bc wills only become effective at death & can be changed up to that time
· Note: 1985 transmutation statute applies to untitled property. E.g. dining table acquired during marriage is presumed CP. But if you want it, get it in writing. Problem is most people don’t do this.  Meant for the important stuff that means a lot to you.

· Express declaration requirement under 852(2)
· A writing is not an express declaration for purposes of Family Code 852(a) unless it contains language which expressly states that a change in the characterization or ownership of the property is being made. (Estate of MacDonald.)
· 852(a) must be construed to preclude extrinsic evidence in the proof of transmutations. (Estate of MacDonald.)
· ‘magic words’ – transmutation, CP or SP, BUT 852(a) does not necessarily require the use any of them to satisfy req. (Estate of MacDonald.)
· Estate of MacDonald- H has IRA account, partially funded by CP. W consents in writing to designate bene other than her (their son). 

· Court- W’s consent does not transmute the CP to SP. No record evidence relating to W’s state of mind when she signed IRA agmt. Writing must contain language expressly stating change in characterization. Not possible to tell whether W was aware signature would alter character of property.

· Note: If marriage ended in divorce – Ct would establish W’s ½ CP share and H could either pay her now & have her sign away interest or may her when he cashed out IRA.

· If marriage ended in death- He can will away his ½ CP. If no will, W gets his ½ CP share. If he designates someone else, she’ll get her ½ and bene gets his ½. 

· NO Implied Exception to the writing requirement
· There will not be a valid transmutation unless there’s an express declaration

· The legislative response to MacDonald was to permit the spouse to write a consent as long as the consent was still revocable while both spouses were still living. 
· Marriage of Benson- H & W married in 1983, divorced in 2000. H had pension & 401(k), W had pension & bene of irrevocable trust through which father gave them a house. Couple signed deeds giving house back to trust. H claims he & W agreed to forego any interest in the others pension for signing deed. Trial Ct found implied exception to 852(a) for H’s part performance of signing deed.

· Court- NO implied exception to writing req in 852(a) for part performance. 

· MacDonald confirmed legislatures contemplated no exceptions 

· No intent to incorporate traditional exceptions of SOF into 852(a).

· Purpose of passing statute was to

· Increase certainty as to whether transmutation has in fact occurred

· Overrule existing law to extent that it did not require a transmutation to be both express & in writing.

· Who Can Make The Express Declaration
· MUST be btw H & W only, NOT btw H & W and a 3rd party.

· Can’t be btw wife & nephew; husband & adult daughter, etc.

· In re Summers – 3rd party sold property to H & debtor W & named couple as JTs. Debtor’s trustee argues property is CP & therefore property of W debtor’s bankruptcy estate.  Did this transmute property to CP?
· Court- NO. Source of funds used to acquire property did not transmute character of property. That they took title in JT does NOT result in a transmutation from JT to CP. 

· No interspousal trx requiring satisfaction of the statutory formalities. 

· Fam Code 760- Presumption that property acquired during marriage is CP can be overcome by evidence parties agree to hold property as JT or otherwise – here 3rd party deed rebutted presumption & rendered CA transmutation statute inapplicable.
· Ordinarily property acquired w/ CP funds is presumed CP. However, presumption that title reflects parties’ intent cannot be overcome by tracing to source of funds.
· Express Declarations Under Fam C 852(a) HYPOS- assume events occur after 12/31/84

· 1. Brenda & Gerry, married couple in CA, decided to buy mobile home for their family vacation. They used CP funds. At time of purchase, Brenda asked Gerry to put title in her name alone. He asked seller to do so. Title is in her name.

· Q: at dissolution, would mobile home be considered B’s SP?

· A: NO. Just putting title in one spouse’s name does NOT satisfy express declaration requirement.

· 2. Gerry decided to buy mobile home for family vacation. Used CP funds & asked seller to put title in wife Brenda’s name alone. Seller did so. Gerry wanted Brenda to have mobile home as her SP.

· Q: at dissolution, would mobile home be considered B’s SP?

· A: NO, same as above.

· 3. Same as 2, except Gerry asked that title be put in wife Brenda’s name alone & include language “as her separate property.” Seller did so
· Q: at dissolution, would mobile home be considered B’s SP?

· A: YES – since language was expressly stating in writing shows that the adversely affected party, Gerry, knew interest he was giving up.

· 4. H has in his name an IRA which contains both SP & some CP. H & W agree that entire contents of IRA should be considered H’s SP & H has right to leave RIA to his adult son & not W. Which of following statements, signed by W, will effect a transmutation of contents of IRA to 100% H’s SP?

· “I, Wife, Consent to H’s holding the contents of the IRA in his name” –NO

· “I, Wife, agree w/ H that the contents of the IRA should go to son upon H’s death” – NO

· “I, Wife, waive my right to any CP that may be contained in the IRA”- YES

· “I, W, agree that any CP contained in the IRA be changed to H’s SP”-YES

· EXCEPTION to the Express Declaration Req – GIFTS §852(c)
· For a gift to fall under the 852(c) express writing requirement exception must be:

· (1) gift btw spouses of clothing, wearing apparel, jewelry, or other tangible articles of a personal nature.

· (2) used solely or principally by spouse to whom gift is made; AND
(3) not substantial in value taking into consideration circs of the marriage

· ALL three requirements must be met or there has to be an express declaration in writing to transmute the gift to SP of the donee spouse

· Steinberger- H & W bought diamond for anniversary. H had ring made & gave to W. Trial Ct held ring was subst in value given circs of marriage

· Rule- gifts if personal property that are substantial in value taking into account circs of the marriage will not be considered converted to SP w/out writing required under §852.

· Marriage of Neighbors- W bought 60K Porsche. H assumed a gift bc purchased just before his bday. Upon dissolution Ct stated unless Porsche was tangible article, would be considered CP.

· Rule: automobile is NOT a tangible article of a personal nature

· Property in Certain Revocable Trusts
· Cal Fam C 761- 

· (a) unless the trust instrument or instrument of transfer expressly provides otherwise, CP that is transferred in trust remains CP during the marriage, regardless of the identity of the trustee, if the trust…is revocable as to that property during the marriage

· (b) Unless the trust instrument expressly provides otherwise, a power to revoke as to CP may be exercised by either spouse acting alone.  CP, including any income or appreciation that is distributed from a trust by revocation, power of w/drawal or otherwise, remains CP unless there is a valid transmutation of the property at the time of distribution or w/drawal

· (d) this section applies to transfers made before, on, or after 7/1/87.

· Note: transmutation can’t be conditional. If terms of trust say once funds are in there, CP turns to SP and SP to CP that is permanent and satisfies transmutation. BUT fi its revocable & say once it’s revoked everything goes back to what it was – that does not satisfy transmutation.

· Marriage of Starkman (2005)- NO employment of H or W during marriage. H is heir to UPS fortune & owns substantial SP. 1996 w/ attorney H made estate plan including “Starkman Family Revocable Trust.” Purpose was to avoid probate & provide for orderly disposition of property on death of H or W. Trust specified

· Any SP put into trust = CP unless identified as SP

· If H or W say something is SP & trust has to defend it is CP, H or W will indemnify trust for expenses of defense

· Any CP transferred into trust shall retain its character as such

· Before trust signed atty sent letter warning parties be careful to identify SP.

· After separation H revoked trust & W claimed his SP in trust trans. to CP.

· Issue: Did putting SP into trust = transmutation to CP
· Court- NO transmutation. In determining whether valid transmutation occurred, Court interprets written instruments independently, w/out resort to extrinsic evidence.  Thus, attys letter is inadmissible extrinsic evidence

· Purpose of trust is to avoid probate & provide for orderly admin at death, NOT to transmute SP to CP.

· Trust did NOT state that any SP transferred to trust would ‘become’ or ‘be changed into’ CP.

· Other provisions referred to paying income of SP to spouse/settler & invading principal of SP = reasonable inference from language is that SP retains SP character.

· Marriage of Holtemann (2008)- H & W married in 2003, separated 2006. No kids. H owned substantial SP assets, W few. Had atty prepare Spousal Property Transmutation Agmt & H CP Trust. Agmt made solely in contemplation of death, not divorce. Upon divorce, H revoked trust. H sought return of SP. Trial court said transmuted in CP.

· Can transmutation be made conditional on death only, and not divorce?

· Court- NO. Transmutations cannot be conditional or temporary.  Here transmutation agmt unambiguously stated H agreed to transmute property into community of both parties. 

· Court is not aware of any authority for proposition that a transmutation, once effected, can be limited in purpose or otherwise rendered conditional or temporary.

· Thus transmutation effective from time made and only another transmutation would change it back to H’s SP.

· NOTE: DEVELOPING LAW 

· Until Valli decision comes down, follow existing law that title taken in name of one spouse does NOT = presumption that property is spouse’s SP. 

· Marriage of Brooks & Robinson- B (H) & R (W) married in 1997. Oct 2000 they bought property. Down-payment paid from Brooks’ earnings, CP. Robinson took title in own name + a single woman. Brooks agreed to title in her name but didn’t know about “single woman.” Brooks made mortgage payments (probly w/ CP). Separated in 2005. Property was in foreclosure & R contacted ECG to buy it. They met H but there is dispute over whether ECG reps knew R & B were married. After ECG sold house R received about 42K. Brooks sought to set aside foreclosure sale alleging he had CP interest & sale was invalid.
· Court- Property was Robinson’s SP & sale to ECG is valid. 

· The minute Robinson took title in her name & Brooks new about it, Brooks did not have an interest in the property as a matter of law.
· Followed Summers- Transmutation law does NOT apply to purchase from 3rd party, putting title in one spouse’s name creates title presumption. NO transmutation bc doesn’t apply to 3rd parties (interspousal only) & even if transmutation did apply, no agmt in writing. Court follows CL title presumption. 
· Cal Evid C §662(CL) form of title presumption- owner of legal title to property is presumed to be owner of full beneficial title. Presumption rebuttable only by clear or convincing proof.
· Presumption can be rebutted if non-title holder spouse was unaware title taken solely in name of other spouse
· Here- B was aware & agreed to R taking title in her name only. B has burden of proof to rebut presumption – show agmt that despite title, property was meant to be CP. NO evidence here.
· Cannot rebut simply by tracing or by showing title was taking that way merely to obtain a loan.
· Court - bc transmutation doesn’t apply to 3rd party purchases & B knew R put title in her name, constituted GIFT of his CP interest
· If it had been CP & W sold, ECG would still be valid title holder bc they were a bona fide purchaser. 
· Note: some believe wrong decision here bc Court used Evidence Code CL title presumption instead of Civ Code Community Property title presumption.
· Comparing Breach of Fiduciary Duty Cases To Brooks & Robinson
· Common Facts: Spouse A & Spouse B agree to put new home solely in Spouse B’s name to get better loan interest rate. Spouse A signs quit-claim deed relinquishing all interest in home & title is taken in Spouse B’s name only. Spouse B promises to reconvey property back into JT after loan obtained but fails to do so. Spouse A sues for breach of FD & seeks to have title in Spouse B’s name set aside & title put in both spouse’s name as CP.
· Court’s consistently: Apply Cal Ev Code 662 title presumption, but find presumption rebutted by clear & convincing evidence. Spouse A’s “consent” to title in Spouse B’s name only & signing of quit-claim were not voluntary. Evidence of Spouse B’s undue influence = breach of FD. 
· Thus- spouse B’s title & Spouse A’s quit-claim set aside & property held to be CP.
· Distinguish from Brooks- R made no promise to B to reconvey property back to the community.
· What if Transmutation Statutes DO Apply to Title Purchases from a 3rd Party
· If H & W buy property from 3rd party & take JT –NO problem bc JT titles satisfy the express declaration requirement of 852(a).
· BUT – title taken in name of one spouse only would not satisfy 852(a) w/out more. Need language indicating that one spouse had relinquished interest in property.
· In re Marriage of Valli- Frankie was sick & used CP funds to buy life insurance naming W as both owner & bene of policy.  He didn’t die & they got divorced. 
· Trial Ct held policy (worth 365K) - CP bc NO express declaration/no transmutation
· App Ct- reversed. Transmutation does NOT apply to purchases from 3rd parties.
· Note: App Ct is the current law (following Robinson) until SC decides
· Supreme Court- on review now.  Possible outcomes:
· Transmutation APPLIES- Insurance policy -CP bc no valid transmutation
· Transmutation does NOT apply- what TITLE presumption applies??

· Cal evidence code 662 – clear & convincing to rebut
· Or something from Family Code – preponderance
· Also Note: Brooks said transaction was H making GIFT to W of his CP interest.
· 852(a) Exception- items of personal nature that are not substantial in value, taking into acct circumstances of marriage.
· Question: does exemption suggest ALL spousal gifts that are substantial in value OR not of personal nature must satisfy 852(a) express declaration req?
· Transmutation applies – fail bc not an express declaration
· Evidence Code 662- Brooks & Valli – Common law.
· Get benefit of title presumption under family code – need agreement for transmutation or meet the gift exception – writing requires an express declaration. If gift is substantial it has to be in writing.
· What It All Means
· Brooks (for now this IS the law) focuses on if you take title in a character that is inconsistent w/ the funds used to purchase it. 
· If you use SP funds & put into Joint Tenancy – that is enough – it’s CP.
· E.g. John and Jane Doe as H & W
· BUT if you use CP funds & acquire something from a 3rd party & put title in one person’s name w/ consent of both parties – Brooks & Robinson says that’s all you need & CL Title Presumption (as is on title) rules.
· Valli- will decide if Brooks is good law.
· 1. Are purchases from a 3rd party subject to transmutation?
· If yes, then must satisfy express written requirement for transmutation, otherwise property presumed to be the character of the funds
· In Valli, factually not enough bc just in wife’s namenot enough to make it her SP w/out reference to it ‘as her sole & separate property.’
· If not, then court must decide whether CL or Fam Code Title presumption applies
· After 1975 anything purchased w/ CP funds but only in one spouse’s name, must show agmt character or property is as stated in title.
· CL – title is as stated – so if use CP funds to purchase property & put title in one spouse’s name that’s enough (Brooks)
· Fam Code (civil law)- everything acquired during marriage is presumed CP unless rebutted evidence of an express written agreement (essentially transmutation) 
TITLE PRESUMPTIONS
· Evidentiary Presumptions under the Cal. Evidence Code
· No special presumptions in Cal re CP.
· Presumption is NOT evidence
· Presumption is an assumption law requires once certain facts are proved
· Conclusive presumption- court MUST find presumption despite contrary evidence
· Rebuttable presumption- court MAY hold only until sufficient contrary evidence
· Standard of proof to rebut – preponderance
· General Presumption – these presumptions apply to UNTITLED property
· 1. General presumption in CA is that property acquired during marriage is CP (Family Code 760)
· It is important to know when the marriage began.
· It is important to know when the domicile in CA began.
· This presumption can be overcome by evidence that the parties agree to hold the property as joint tenants or in some way other than CP  
· Burden of Proof on party claiming property is CP. Must show property acquired during marriage.
· Rebutting – assume party A proves asset was ‘acquired’ during marriage – general presumption of CP
· If party B wants to rebut, must show that acquisition was acquired from SP source (lucrative title (gift, inheritance, bequest) OR acquired w/ B’s SP funds. 
· Std of Proof- mere preponderance of evidence suffices to overcome general presumption.
· Note: can rebut by TRACING.
· a. Possession during marriage is not dispositive that some thing was acquired during marriage.  
· Possession at death or divorce is normally conclusive evidence that the asset was possessed during marriage.
· However, possession without more is not strongly probative of acquisition during marriage. 
· b. Marital property presumptions are generally treated as presumptions affecting the burden of proof
· A mere preponderance of evidence suffices to overcome the CP presumption. (Freese v. Hibernia Savings & Loan Society.)
· The standard of appellate review is whether the trial court’s finding is supported by substantial evidence or whether a party has presented sufficient evidence to rebut the presumption that property acquired during marriage is CP.
· c. General presumption of CP can be rebutted by TRACING to SP funds.
· 2. Property acquired with CP funds is presumed CP. 
· a. Burden of proof – Party B claims property is CP, must show property acquired w/ CP funds.
· b. If Ct finds CP funds used to acquire property – presumption CP
· c. Rebuttal – Evidence that parties agreed to hold property as other than CP
· E.g. Party A makes gift of CP to Party B (spouse) as B’s SP.
· **Note: If property is acquired during marriage with CP funds and one spouse claims it is SP, that spouse has the burden to prove that there was a valid transmutation agreement.  If this took place after 1/1/1985 the agreement must be an express written declaration. 
· Title Presumptions
· 1. Title presumption is stronger than a general presumption.  It is more difficult to rebut.
· CANNOT be rebutted by tracing to funds of a different character (SP funds).
· 2. To create a CP title presumption governing instrument must either specify:
· “Held as community property”
· “Co-owners are husband and wife”
· 3. Can CP title presumption be rebutted?
· YES - by sufficient evidence parties agreed to hold property as other than CP
· NOT by tracing to non-CP source of funds.
· 4. Title can be relevant to show the intention of the parties.
· 5. Title is given presumptive effect only when the form of title itself is understood to evidence a gift OR agreement of the parties to hold as indicated in the title. 
· Hence rebuttal evidence must counter whatever inference arises from the particular form of title. 
· 6. To rebut a CP title, the spouse rebutting must show that other spouse agreed to SP title.  
· 7. Title is sometimes immaterial and sometimes controlling
· Immaterial- title in one spouse’s name does NOT defeat presumption that property acquired during marriage is CP.
· E.g. Party A buys asset w/ CP & has title state “A’s SP” – asset is still CP
· Controlling- Title is given presumptive effect ONLY when form of title itself is understood to evidence a gift or agreement of the parties to hold as indicated in title.
· E.g. If Party B buys asset w/ CP & has title state “A’s sole & SP” – asset is A’s SP.
· Title is sometimes relevant in showing intention of the parties (e.g. transmutation)
· Pre-1975 Married Women’s Presumption
· Before 1975 H had sole control & management of CP. ONLY husband could determine title of any asset purchased w/ CP funds.
· If the husband purchased something with CP funds and put title in his name alone, it was still CP.
· Presumption- if wife took any asset by written instrument on which her name appeared alone or w/ another person is her SP. 
· Thus, If the wife or husband purchased something and put the wife’s name on the title, the presumption was that it is the wife’s SP.
· It was presumed that this was done with the knowledge and consent of her husband since he controlled their property.
· The wife could only control her SP.
· E.g. Jane is married. House is bought w/ CP funds before 1/1/75 – based on how title reads & applying married women’s presumption, what is character of property
· Title reads “Jane Doe Smith” – property is all her SP
· Title reads “Jane Doe Smith as her SP” – all her SP
· Title reads “Jane Doe Smith & Fred Doe (brother) as TIC – her TIC share is her SP
· Title reads “Jane Doe Smith & her mother Sally Doe as JTs” – JT is treated as a TIC & Jane’s ½ share is SP.
· Cal Fam Code 803 – Married Women’s Presumption
· When married woman acquired property by a written instrument prior to Jan 1, 1975, presumption is that
· a. if in her name, property is her SP
· b. if in her name & that of any other person – her part is as TIC (SP)
· so if taken as Joe and Jane Doe – would be TiC even if married bc didn’t specify as H & W
· c. if acquired by H & W by an instrument in which they are described as H & W, presumption is CP, unless different intention expressed in instrument
· General Rule: pre-1975 acquisition held by married woman in her name alone is presumptively her SP, but acquisition by married man in his name only -presumptively CP
· E.g. of Rebutting MWP
· Louknitsky v. Louknitsky- Couple resided in China & earned most funds there. W returned to CA & bought house w/ money given by H & put title in her name.
· Court- H rebutted presumption & house is CP. Money was CP & H didn’t know until after W received deed that she put property in her name. Bc money was already CP, absent an agmt can’t be converted into SP by wife’s investing it in her name. 
· Cannot give yourself a gift of CP. 
· Note: had H done this, house would have been hers.
· E.g. of 803(c) – Dunn v. Mullan- H & W acquired property w/ both of their names as Tenants in Common. After H’s death his estate tried to claim his ½ of TIC.
· Court- W’s ½ interest is her SP, but remaining ½ interest of H is CP.  Thus W gets her ½ SP + ½ of the ½ CP (1/4).   
· Rule: ALL Joint Titles (CP, TinC & JT) taken exactly as listed.
· As H & W as H&W – CP
· TinC – ½ WSP & ½ CP
· JT - JT
· ***The statute was amended after Dunn v. Mullan.
· Amendment provided for presumption of CP if H & W both names on title “as husband and wife”.
· Just their names was a presumption of TiC.
· So if there is a conflict of “Jane & Joe TiC as H & W”, presumption = CP after 1975.
· ONLY pre-1975 interests still subject to Dunn v. Mullan are tenancies in common taken by husband and wife. 
· Joint Tenancy effective 1/1/84
· Divorce- Title taken as JT – CP for purposes of divorce ONLY (both spouses own ½ as their CP) – applies retroactively
· Death- JT = JT (100% to surviving spouse)
· Note: Before 1985, title presumptions could be rebutted by proving an agreement whether written or oral and express or implied. After 1985, need a written agmt (for Joint Tenancy)
· HYPOS
· For purposes of Divorce Distribution only
· H had title put in Ws name bc he was involved in risky biz ventures & wanted to protect house. 
· a. pre-1975 – W’s SP (H controls CP funds & determined title = presumed gift to W, NOT a transmutation). 
· Mother sold child & his W her house – title said H Carter & W Carter – does NOT identify them as H& W.  Treated as TIC.  Thus-
· b. ½ Wanda’s SP & ½ CP (¼ H & ¼ W) 
· acquired by purchase during marriage = CP BUT before 1975 Wanda’s share is presumed her SP, not identified H & W on title. Doesn’t matter mother is willing to testify.
· c. If it were a gift it’s possibly ½ W’s SP & ½ H’s SP
· If title states “Harold & Wilma, as H & W” in 1972 what is it?
· Community Property.
· For Purposes of Death
· Use CP funds to purchase 1980 vacation home & put title in Ws name. H leaves all his SP & ½ of CP to son from prior marriage.
· Family vacation home is presumed CP (acquired during marriage after 1975)
· BUT did H’s putting title in W’s name alone = transmutation?
· No writing needed to transmute before 1985 but title could be deemed evidence of an agmt to transmute to W’s SP
· Thus – house is W’s SP. 
· Same facts but purchased after 1/1/85 – is there transmutation?
· NO bc no express declaration in the writing. 
· Application to Cases in 2012
· In 2012, applying presumption to a divorcing couple
· House 1 – bought in 1970: title reads “H & W as TIC” – ½ as CP & ½ as W’s SP.
· On divorce- ½ as WSP + ¼ of CP, H gets ¼ CP
· House 2- bought in 1980: title reads H & W as JT’s – CP
· on divorce- court divides 50/50
· House 3- bought 1981: title reads–H & W as TIC –taken after 1/1/75 = CP
· Mullan presumption applies here – H & Won title = CP.
· On divorce- court divides 50/50.
· Under Married Women’s Presumption, if H purchased & put tile in his name alone, it was still CP.  But if he puts it in her name its considered hers, UNLESS its taken as TiC – ½ as her WSP & other ½ CP, ½ of which is hers.
· Note On Joint Titles if Divorce Occurs BEFORE 1984
· JT is considered CP for purposes of divorce after 1975
· TbyE is not supposed to be used in CA but sometimes is.
· TiC – No Dunn v. Mullan treatment after 1975, so H&W would probly agree to treat it as CP and split 50-50 at divorce. But if they couldn’t agree to do so, spouse who believed their share was more could bring action in superior court to determine the T in C division
JOINT TITLES
· 2 Common Problems
· 1. Married couple takes title to property in JT. Title presumption is JT = JT.
· On Death: 100% to survivor
· On Divorce – 
· Family Ct only had jdx over CP, not JT (true JT = SP)
· Before 1970 Fault Divorce meant court could award more than 50% of CP to ‘innocent’ spouse
· Solution- JT = CP presumption for purposes of divorce only.
· 2. Spouse A contributes SP to property taken by A & B as JT or CP
· what happens to the SP?
· Spouse A owns a proportionate share of the CP asset
· SP is a gift to the community; OR
· Spouse A is entitled to reimbursement of the SP contribution
· A & B can make agmt for any of these – BUT what if no agmt?
· Pre-Lucus
· Schindler and Bowman
· Both Schindler and Bowman took place in CA before no-fault divorce.  If property was a joint tenancy then the divorce court could not divide it.  
· However, if there was an agreement of the parties changing the JT to CP, the court could divide it and could do so unevenly.
· Schindler v. Schindler (1954) – Title presumption of JT can be rebutted by an agreement (written, oral, express, or implied) transmuting the property to CP. Parol evidence and written evidence are admissible to rebut this presumption. 
· W consented to/participated in transfer of title to JT by an act of writing she cannot reclaim the property (as she otherwise could if H did w/out consent). There is no fraud or misrepresentation here. Burden is on W to rebut.
· Thus since property was not CP court had no jdx to grant W, ‘innocent’ spouse in divorce, the entire property.
· Bowman v. Bowman (1957) – H & W getting divorce. Property held in JT. H claimed therefore it’s SP.  House awarded to W as CP.
· Court- The intent to avoid probate is not inconsistent with the intent that the property be CP. 
· Agreement to hold in CP is admissible & may be proven by conduct & declarations of the parties. No express agmt, but W thought it was CP.  She took it in JT bc was told wouldn’t have to pass thru probate
· H listed house as CP but added JT. Here evidence supports conclusion that both H & W considered house, in effect, CP.
· Post Schindler and Bowman – pre-1965 (applies up to 1/1/65)
· Until January 1, 1965, a JT and CP couldn’t exist in the same piece of property at the same time.
· Property described in an instrument in writing as owned by “husband and wife as joint tenants: is presumed to be JT (2 SP 1/2s) and not CP.
· The JT presumption is rebuttable if the intentions, understanding, or agreement of both parties is that the JT property is actually CP.
· The agreement can be express or implied.
· Parol evidence is admissible.
· Intention of one spouse (secret or expressed) is not sufficient to rebut presumption of a JT.
· The source of funds is not sufficient to rebut the presumption of a JT.
· 1965 to Lucas
· 1965 – The legislature responded to Schindler and Bowman.
· It created a rule that when a single family residence owned by a husband and wife is taken by them as a JT, presumption is that it is CP for the purpose of division of property for divorce only. (**not current law)
· This rule does not apply at death.
· 1970 – No fault divorce
· mandatory equal 50/50 split of CP at divorce
· Pre-Lucas there was disagreement among courts of appeal as to the rights of a spouse who contributed SP funds to the purchase/ improvement of the single family residence. There were three options to rebut:
· Find the proportionate SP/ CP interests based on respective contributions;
· Find a gift of SP so everything was CP unless there was an agreement to the contrary; or
· Find that it was all CP but that the spouse was entitled to a reimbursement of his/ her SP contribution.
· Lucas
· Marriage of Lucas took place in 1980. B & G divorcing & there is a property dispute over residence & vehicle – both purchased w/ combo of CP & SP funds. House purchased w/ B’s SP (down payment) and CP funds (loan payments). Improvements also made w/ B’s SP. Title to house was JT. Trial Ct found 75% B’s (W) SP & 25% CP. 
· The court held that:
· Characterization of property
· A single family residence held by a husband and wife in JT or as CP is presumed CP unless there is an agreement to the contrary preserving a SP interest.
· Agmt to contrary can be oral, express, written or implied
· If SP is preserved, then court apportions SP and CP interests.
· Other joint tenancy property is presumed JT unless there is an agreement to the contrary.
· Policy- expectations of the parties – who take title jointly are best protected by presuming that specified ownership interest is intended in absence of agreement or understanding to the contrary.
· Reimbursement
· There is a presumption that the SP was a gift to the community.
· This is rebuttable by an oral or written and express or implied agreement to the contrary.
· This applies to reimbursement pre 1/1/84. After that 4800.2/2640 applies
· If the property is CP, the SP contribution will be reimbursed only if there is an agreement to reimburse.  Whether reimbursement means w/ or w/out interest depends on agreement itself.
· Re: improvements. 
· If NO agmt, improvements make no difference.
· If there WAS agmt no extra credit for improvements unless agmt specifically addressed improvements
· Burden on party asserting agmt to prove it & its terms
· Post-Lucas – Anti-Lucas Law
· Legislative response
· The legislature responded by passing Civil Code 4800.1 and 4800.2.  They were effective on January 1, 1984.
· 4800.1 - Characterization
· ALL property acquired during marriage by husband and wife held in JT is still presumed CP for purposes of divorce only.
· This applies to all JT property acquired during marriage.
· The presumption of JT being CP can be rebutted only by either:
· A statement in the deed; or
· A written agreement that the property is SP.  
· This rule does NOT apply at death.
· 4800.2 – Reimbursement
· There is an automatic right to reimbursement (w/out interest) for SP contributions to CP unless there is a written waiver. (later amnd w/ interest)
· Retroactivity issues
· Legislature said 4800.1 & 4800.2 intended to be retroactive to apply to all proceedings commenced on or after 1/1/84 & all proceedings not yet final on 1/1/84
· BUT, Cal sup Ct fond some retroactive applications = deprived divorcing spouse of constitutional rights.
· 1985 - Retroactivity of 4800.1
· Marriage of Buol (CA Sup Ct 1985)- Esther & Rob married from 1943-1977 = long marriage. H an alcoholic went on disability in 1973. W worked & kept earnings in separate account w/ H’s consent & W supported family. E & R bought home him 1963, which W paid for from her separate acct, paid all mortgage, tax & maintenance payments. H contributed nothing. He testified he considered everything was her SP.  House was held JT, thus CP for divorce purposes. 
· Trial Ct- enforceable oral agmt that earnings & house were W’s SP & awarded W house as her SP. 
· While H appealed 4800.1 & 4800.2 passed.
· Issue- Can writing rq be constitutionally applied to cases pending before effective date of statute?
· Court- NO. Bc results differ under 4800.1 & 4800.2 depending on whether there is a writing
· If prove oral agmt – JT = W’s SP & wife takes all of the house + appreciation totaling 167.5K.
· If NO proved agmt – JT – CP. W & H split all – 83,750 each.
· Under 4800.1 & 4800.2
· Presumed CP bc no written agmt – W gets 17.5 reimbursement
· H gets 75K CP
· W gets total – 75K CP (+ 17.5K reimbursement)
· Rationale- here decision on appeal = not yet final.
· At time of trial W had vested property interest in residence as her SP. Vested at time of agmt = transmutation into CP (oral agmt).
· At that time law recognized right of parties to transmute CP into SP by oral agmt. 
· When parties made oral agmt proof of that oral agmt was all that was required to protect W’s vested SP interest. 4800.1’s written agmt requirement substantially impairs the interest & violates W’s due process of law.
· Post-Buol
· What if – same facts as Buol but proceedings began 2 months after 4800.1 and 4800.2 were enacted. Is it ok to apply retroactively?
· NO bc at time property was acquired & owned, oral agmt = enough
· Not likely W can get H to sign written agmt on even of divorce? Not likely to happen
· Concl: retroactive requirement of a written waiver would impair vested right.
· Transactions = acquire in JT, or agreement as to character of property
· JT = CP presumption for divorce only
· Transactions PRIOR to 1/1/84- rebut CP presumption by written, oral, express or implied agreement.
· Transactions AFTER 1/1/84 – rebut by written agreement ONLY.
· If title states “H & W as CP” or “CP” property = CP
· Transactions before AND after 1/1/84 can rebut presumption of CP by oral or written, express, or implied agreement.
· 1986 - Retroactivity of 4800.2
· Marriage of Fabian – Married in 1972, divorced in 1970. 1972 purchased motel & took title as CP. H used 275K of SP to improve. Under law at time of divorce bc there was no agreement, H couldn’t rebut Lucas presumption of gift of SP to CP. 
· Issue: would retroactive application of 4800.2 impair W’s vested CP interest w/out due process = unconstitutional?
· Court- Yes. 4800.2 cannot retroactively be applied to rights vested by transactions prior to 1/1/84 bc it would impair W’s rights w/out due process. 
· W’s CP right to ½ interest of motel was vested at time of acquisition. No opportunity then to comply w/ law bc it wasn’t the law. Inhibits planning of affairs/finality.
· Trx date is date of SP contribution to CP & when right vests
· Post Fabian Rule
· 4800.2 cannot be applied when it would impair or destroy vested rights created by transactions occurring prior to 1/1/84
· Date of transaction = date of contribution to SP
· Thus, 4800.2 can NEVER be applied retroactively.

· 1987 – Legislature amended 4800.1 and 4800.2
· They apply to all property held in joint title regardless of the date of acquisition or date of any agreement affecting the property.
· JT, tenancy in common, tenancy by the entirety, and CP = presumed CP. 
· Presumption can only be rebutted by
· A clear statement to the contrary in the deed or title; or
· A written agreement of the parties.
· Court- still refused to apply the statutes retroactively.
· ***1994*** – the legislature conceded.
· Family Code 2580 (replaced 4800.1)
· Applies only at divorce
· property acquired during marriage 1/1/84 to 12/31/86 taken in JT is presumed CP
· Property acquired during marriage on or after 1/1/87 in any joint form is presumed CP.
· Presumptions can be rebutted by:
· A clear statement to the contrary in the deed or title; or
· A written agreement of the parties that the property is SP.
· Title taken as CP or TIC from 1/1/84-12/31/86 – 
· Presumption of CP for divorce ONLY
· Can be rebutted by evidence of agmt W, O, E, or I.
· Family Code 2640 (replaced 4800.2)
· Applies to SP contribution to CP property acquired during marriage on or after 1/1/84.
· There is a right to reimbursement to the extent that SP can be traced unless there is a written waiver of this right.
· 1992 – 4800.1/ 2580 can be applied retroactively unless doing so would impair a vested property right without due process of law. (In re Marriage of Hilke.)
· It is OK to apply the statute to a pre-1984 JT if it only destroys the right of survivorship.  This is because this is a non-vested right.
· It is OK to treat as CP any pre-1984 JT or T in C because it has the same effect at dissolution.
· It is NOT OK to apply to a pre-1984 transaction where there is joint title but the argument is that it is really the SP of one spouse.  
· Where section 2580 cannot constitutionally be applied, pre-statutory case law (Lucas) applies.
· 1995 – 4800.2/ 2640 cannot be applied retroactively to property acquired before 1/1/84. (In re Marriage of Heikes.)
· Important dates
· Pre-1984 – written, oral, express, or implied agreement can rebut ANY title presumption
· 1984 – Present – Written only agreement can rebut presumption that a JT is CP. 
· 1984 – 12/31/86 – Written, oral, express, or implied agreement can rebut presumption that CP, T in C, or T by E is CP
· 1987 – Present – Written only agreement can rebut presumption that ANY joint title (JT, CP, T in C, T by E) is CP
· Note: bc title presumptions are more specific they override transmutation requirement of 1/1/85.
· Hypo – Application of 2581 to Divorce
· All JTs presumed to be CP
· Does one party say there was an agreement to contrary?
· If yes & written, no retroactivity problem. Burden on party challenging presumption to prove written agmt.
· If non-written (O, E, or I), was it valid at time it was made (prior to 1987)
· Yes, req of written agmt cannot be applied retroactively. Party must be allowed to introduce evidence to prove non-written agmt
· Hypo – Application of 2640 
· If SP contribution made before 1/1/84, presumption of GIFT
· Rebut presumption of gift by agreement W, O, E or I.
· If SP contribution made after 1/1/84, Cal Fam Code 2640 applies = automatic right to reimbursement w/out interest. Reimbursement can be waived in writing only
· Steps in the analysis
· If there is no agreement, then there will be no retroactivity problem.  
· If there is an agreement, then it would impair a vested right to treat it as a 50-50 spilt for purposes of divorce.  
· If the agreement is written, then there would be no retroactivity problem because the statue will accept written agreements.  
· If it is oral, express or implied, then there will be a retroactivity problem.  
· Because of Buol, the statutes can’t be applied retroactively, so you can introduce an oral agreement if it was created at a time when it would be valid.
· Overview of Untitled & Titled Presumptions:
· Untitled- has general presumption – acquired during marriage presumed CP
· Rebut – by (1) tracing to SP source (pure); OR (2) commingled account by (a) exhaustion method or (b) direct tracing; OR (3) written agmt/transmutation
· For exam: if doesn’t say “title is in…” then its Untitled.
· Titled- H’s SP, W’s SP, CP, JT, TiC, TbyE, etc.
· 1. First ask when acquired?
· H’s SP
· Before marriage – H’s SP = H’s SP title presumption
· AFTER marriage – H’s SP does NOT equal H’s SP title presumption if CP funds used.
· W’s SP
· If before 1975 & during marriage if W’s SP = W’s SP
· AFTER 1975 – W’s SP does NOT = W’s SP if CP funds used
· Title taken in Joint Tenancy
· After 1975 JT = CP presumption for divorce purposes
· Rebut – must have written agmt 1984 & onward
· TiC, CP, TbyE after 1987 = CP for divorce
· Rebut – after 1987 must have written agmt.
· Rebut 1984-12/31/86- by W, O, E, or I agmt.
· ***Retroactivity Problems***
· Analysis – FOLLOW THESE RULES*** Look at date of divorce & apply.
· 1. What did title say at time of acquisition? CP, JT, or T in C
· 2. Did parties have an agreement that character of property was something other than the title stated?  
· If NO, then CP presumption applies at divorce.
· If YES, then proceed to #3
· 3. Was the agreement valid & enforceable at the time it was made?
· YES, was it W, O, E, or I?
· 4. At divorce, if CP presumption & writing requirement is applied retroactively, will it impair a vested right?
· YES (b/c agmt was O, E, or I), then CP presumption/writing requirement cannot be applied.
· NO (bc agmt was written), then Cal Civ Code 4800.1/Cal Fam Code 2581) can be applied.
· Problem 1- In 1983 H & W buy a house, taking title as JT. W uses 10K of her SP to pay down payment. H & W orally agree that W will own all 100% of house as her SP. H (or W) files for divorce in 2009.
· Q: For purposes of divorce, what is the character of the house?
· Rule: Cal Fam Code 2581-  effective 1/1/84. CAN apply retroactively so long as doing so does not impair a vested right.
· 1. If applied to this divorce, JT would = CP title presumption. H or W could rebut by written agreement.
· 2. Do they have written agmt? NO – oral only.
· 3. At time they entered into oral agmt, was it enforceable? YES
· Did oral agmt give W vested 100% SP interest in house? YES
· 4. If Cal Fam C 2581 is applied retroactively in 2009 divorce, would it impair W’s vested 100% SP right? YES
· Therefore it would be unconstitutional for Fam Code 2581 to apply retroactively to W. Divorce ct must permit W to try to rebut presumption that JT = CP by introducing evidence of her oral agmt.
· 2. Can Fam Code 2640 apply retroactively, giving W a right to reimbursement of the 10K down payment?
· NO. Can only apply to SP contributions to CP made on or after 1/1/84
· Conclusion- If divorce court finds that W as proven her oral agmt, house held in JT = 100% W’s SP.
· If W has not proven her oral agmt, house will be CP. No reimbursement of 10K to W.
· Problem 2- In 1986 H & W buy house, taking title as JT. W uses her SP to pay down payment of 10K.  H & W orally agree that W will own all 100% as her SP. H (or W) files for divorce in 2009.
· Q: For purpose of divorce, what is character of the house?
· Rule Fam C 2581(Civ Code 4800.1)- became effective 1/1/84. Can apply retroactively so long as it doesn’t impair a vested right.
· 1. If applied to this divorce, JT would = CP. H or W would only rebut this title presumption by evidence of a written agreement.
· 2. Do they have a written agmt? NO, only oral.
· 3. At time entered into oral agmt, was it enforceable? NO bc 4800.1 effective 1/1/84.
· 4. Did oral agmt give W a vested 100% SP share in house? NO
· If 4800.1/Cal Fam 2581 were applied retroactively in 2009 divorce, would it impair any vested SP right? NO
· Thus it would be constitutional to apply Cal Civ C 4800.1/Cal Fam C 2581 retroactively to W.
· Divorce court will find JT = CP bc W has no written agmt to rebut presumption that JT = CP.
· 5. Can Cal Civ C 4800.2/Cal Fam C 2640 apply giving W a right to reimbursement of 10K down payment (unless W waives in writing?) YES
· 2640 gives right to reimbursement of SP contribution to CP to extent it can be traced.
· this is NOT retroactive bc 4800.2/2640 was in effect 1/1/84.
· Conclusion: bc W has no written agmt, divorce court will find house held in JT = CP. W will get reimbursement of her 10K SP. H & W split equally remaining value of property, which is CP.
· Problem 3- H & W in 1984 buy a summer cottage, taking title as “H&W as CP.” W uses 10K of her SP to pay the down payment. H & W orally agree that W will own all 100% of the house as her SP. H or W files for divorce in 2009.
· Q: For purpose of divorce, what is character of cottage?
· Rule 4800.1/2581- effective 1/1/84 as to JT titles; 1/1/87 as to all other kinds of joint titles held by H & W. Can apply retroactively  so long as does not impair vested right.
· 1. Applied to this divorce, H & W as CP = CP. Can only rebut this title presumption by evidence of a written agreement.
· 2. Do they have written agmt? NO, only oral
· 3. At time they entered into oral agmt, was it enforceable?
· YES – 1/1/84 version of 4800.1 ONLY applies to JT title. So, from 1/1/84-12/31/85 JT = CP could ONLY be rebutted by written agmt. All other joint titles held by H & W could still be rebutted by O, E, or I agmt.
· 4. Did oral agmt give W a vested 100% SP share in the property? YES
· If Cal Civ C 4800.1/Cal Fam C 2581 were applied retroactively in the 2009 divorce, would it impair W’s vested SP right? YES
· Therefore it would be unconstitutional for Cal Civ C 4800.1/Cal Fam C 2581 to apply retroactively to W.
· The divorce court must permit W to try to rebut the presumption that the property = CP by introducing evidence of her oral argument.
· 5. Can Cal Civ C 4800.2/Cal Fam C 2640 apply (not retroactively), giving W a right to reimbursement of the 10K down payment (unless W waives in writing)?
· YES bc it was effective 1/1/84.
· Conclusion: 
· if ct finds that W has proven the oral agmt, the prop is 100% W’s SP. Otherwise CP.
· Under Cal Fam C 2640, the 10K reimbursement is taken from the CP & paid to W as her SP.  H & W equally split the remaining value as CP.
· Problem 4- H & W buy an apt building in 1989 taking title as JT or H & W as CP or H & W as TIC. W uses 10K of her SP to pay the down payment. H & W orally agree W will own  all 100% of the apartment house as her SP. H & W file for divorce in 2009.
· Q: for purpose of divorce, what is the character of the building?
· Rule: Cal Civ Code 4800.1/Cal Fam Code 2581 – became effective: 1/1/84 as to Joint Tenancies and 1/1/87 as to all other kinds of joint titles held by H & W, and can apply retroactively so long as doing so does not impair a vested right
· 1. If applied to this divorce, property would = CP. H or W could only rebut the presumption by evidence of a written agreement.
· 2. Do they have a written agmt? NO, only oral
· 3. At time they entered into oral agmt, was it enforceable? NO (revised version of Cal Civ Code was effective 1/1/87)
· 4. Did oral agmt give W vested 100% SP share in apt building? NO
· 5. If Cal Civ C 4800.1/Cal Fam C 2581 were applied (not retroactively bc title taken in 1989 after 1/1/87) in the 2009 divorce would it impair any vested SP right? NO
· therefore, it would be constitutional for Cal Civ C 4800.1/Cal Fam C 2581 to apply to W. Divorce ct must find the property = CP bc W has no written agmt to rebut the presumption.
· 6. Can Cal Civ Code 4800/2/Cal Fam C 2640 apply (not retroactively, bc it was in effect 1/1/87), giving W a right to reimbursement of the 10K down payment (unless W waives right in writing)? YES
· Conclusion: Bc W has NO written agmt, apartment building held in JT or any other form of joint holding by a H & W = CP. W gets reimbursed for her 10K SP. H & W split equally the remaining value of property which is CP.
· Problem 5- H & W in 1980 buy a house taking title as H&W as JT (or “CP, H & W as TiC, or JS & JDS” or “John Smith & Jane Doe as H & W” – ANY JT). W uses 10K of her Sp to pay the down –payment. H & W orally agree that W will own all 100% of the house as her SP. H or W files for divorce in 2009.
· Q: For purpose of divorce, what is character of the house?
· Rule: Cal Civ Code 4800.1/Cal Fam Code 2581 became effective: 1/1/84 as to Join Tenancy Titles & 1/1/87 as to all other kinds of joint titles held by H & W. Can apply retroactively so long as it does not impair a vested right.
· 1. Applies to this divorce, H & W as JT (CP etc.) – CP. H or W could only rebut this presumption by evidence of a written agreement.
· 2. Do they have a written agmt? NO, only oral.
· 3. At time they entered into oral agmt, was it enforceable? YES. Under existing law as stated in Lucas (1980), any title presumption could be rebutted by a W, O, E or I agmt.
· Therefore- would be unconstitutional for Cal Civ Code 4800.1/Cal Fam C 2581 to apply retroactively to W.
· Divorce court must permit W to try to rebut the presumption that property = CP by introducing evidence of her oral agmt
· 4. Can Cal Civ C 4800.2/Cal Fam C 2640 apply (retroactively), giving W a right to reimbursement of the 10K down payment (unless W waives right in writing)? NO bc rule in 1980 as stated in Lucas was presumption of gift.
· Conclusion: If Ct finds W has proven oral agmt, property is 100% W’s SP.
· If court finds W has not proven oral agmt, proper = CP. W’s 10K SP contribution is treated as a gift to community. H & W equally split value of the property, which is CP.
JOINT TENANCIES AT DEATH
· Presumption
· There is a rebuttable presumption that the character of property is as set forth in the deed.  (Estate of Levine)
· Presumption can be rebutted by showing that the character of the property was changed or affected by an agreement or common understanding between the spouses.  
· Burden on party seeking to rebut the presumption
· It may be written or oral; or 
· It may be inferred from the conduct of the parties (implied agreement)
· The presumption may not be overcome by testimony about the hidden intention of one spouse, undisclosed to the other spouse at the time of the conveyance. 
· Intention must be disclosed by one spouse to the other at time of the conveyance.
· If a JT is terminated at death the survivor gets all.
· Estate of Levine- H & W married in 1974; both widowed, had grown kids. Bought house, took title as JT. H died in 1977. His will said house was CP & gave his ½ to his kids. W said she never had any discussion or agreement w/ H that ½ of the house would be willed away from her. W had held house in JT w/ first H, knew JT meant survivor gets all.
· Court- house is JT. Character of real property upon death of a spouse, rebuttable presumption that character of property is stated as on deed
· Here- H did not communicate intention to W. They did not have an agreement or understanding that property would be something other than JT.
· H’s heirs can only show his intention & have not met burden.
· Divorce Proceedings before Death
· If the divorce proceeding is not final before one spouse dies, then the community is terminated by death and not divorce.
· If the divorce proceedings are complete at the time of death, then the community was terminated by divorce.  
· Estate of Blair- H & W married in 1963. 1972 bought house taking title as JT. In June 1985 separated; W petitioned for legal separation, listing house as CP. H testified he believed house was Cp. W made new will leaving her estate to sister. Before trial, W died. H sold property & W’s heirs sued for ½ proceeds. H then claimed house was JT. Trial Ct- said house transmuted from JT to CP but didn’t find when.
· Court- House is JT. Error to find transmutation but not when or why. Remand to determine whether before or 1/1/85 & thus whether there was an express writing agreement for transmutation.
· If community terminated by divorce, JT would be treated as CP. BUT divorce is personal action, which does not survive death.
· Thus – family court could not now grant divorce. Character of property at death determined by probate court.
· Marriage of Hilke- W died after entry of judgment dissolving marriage. Court retained jdx over property division. Trial Ct- marital residence held in JT = CP (i.e. H gets his ½ CP estate & W’s estate gets her ½ CP).  Ct. App- reversed finding true JT (i.e. H gets 100% as survivor)
· CA Sup Ct- Family Ct did have jdx to determine character of property bc marriage was already dissolved when W died. Court also properly reserved jdx to determine property issues in subsequent proceedings.
· 1. Trial Ct correctly applied 4800.1 presumption retroactively
· JT does NOT give a vested interest in survivorship. H’s interest was contingent on his surviving W. Thus, family ct finding JT = CP did not impair any vested right ofH.
· 2. At trial, H unable to rebut 4800.1 presumption of CP.
· No written agmt showing property is SP (true JT) not CP.
· Distinguish Blair & Hilke- In Blair W died before entry of judgment concerning marital status. So she was still married to H when she died & thus goes to probate.
· Community Property with a Right of Survivorship
· Family Code 760 became effective on July 1, 2001.
· If the title reads “CP w/ a right of survivorship” 
· 100% passes to the surviving spouse. The spouses can’t will away their half.
· During the period when both spouses are alive, they can terminate the right of survivorship by the same procedures by which a joint tenancy can be severed.
·  For purposes of divorce it is still CP.
· Tax advantage
· If there is a JT with a right of survivorship, only the decedent’s half of the property receives a new value basis for purposes of capital gains tax as of the date of death.
· If there is CP with a right of survivorship, both the decedent’s half and the survivor’s half get the same new value basis for purposes of capital gains tax as of the date of death.
· Capital Gains- profit made upon selling an asset such as a house
· When owner sells the asset, must pay tax on capital gain.
· CG = sale price – purchase price. 
· Hypo 1- H & W married & buy house in 1990, taking title as Joint Tenants or Community Property. Price is 10K. By 2003, house is worth 100K, by 2004 120K. If H & W (still married & both alive) sell house in 2004 for 120K what is CG?
· 120K sale price – 10K purchase price = 110K capital gain – pay tax on this
· Hypo 2- H & W are married & buy house in 1990 taking title as JT. Price of house is 10K. By 2003, worth 100K, 2004 120K. H dies in 2003 & W as survivor gets 100% of house. H’s ½ share takes stepped-up basis value as of date of death – ½ of 100K = 50K. If W sells in 2004 for 120 CG is:
· W = ½ of JT. 60K (1/2 of 120K selling price) – 5K (1/2 of purchase price) = CG of 55K (note: doesn’t get the 45K bc title is JT, but would if CP).
· H – ½ of JT – 60K (1/2 of 120K sale price) – 50K (1/2 of value at date of death – includes purchase price of 5K & 45K step-up) = CG of 10K.
· W must pay 55K + 10K = 65K capital gains tax.
· Hypo 5- H & W buy house in 1990, take title as CP w/ right of survivorship, for 10K. 2003, house worth 100K. H dies in 2003. He cannot will away his ½ Cp of the house bc of the right of survivorship. Just as w/ CP where H wills his share to W or dies intestate, W as survivor inherits 100% of community interest in house. She takes stepped up basis value as of date of H’s death = 100K. If she sells house in 2004 for 120 K her capital gain is:
· 120K sale price – 100K value at death of H = CG 20K. W pays 20K taxes.
PROFESSIONAL DEGREES
· Fact Pattern
· This issue arises when the marriage ends and one spouse acquired education or training during the marriage which substantially enhanced his/her earning capacity while the other spouse provided primary or total economic support.
· The issue is if the education, training, or degree is marital property.
· Equitable Distribution States
· There are varying approaches in different equitable distribution states.
· 1. NJ Approach- is to NOT consider the degree marital property but allow the spouse that paid for the degree to collect spousal support (reimbursement alimony). 
· Mahoney v. Mahoney- H got an MBA. W contributed 24K to household support; H nothing. Veteran’s benefits and Air Force paid for his tuition. At divorce H’s salary was 25K, W’s 21K. W sought 50% of 24K she contributed plus ½ tuition. Trial court said no tuition bc AF paid & granted 5K as her share of degree value.
· Court-W does not have the right to share in value of professional degree bc degree is not property –cannot be sold & value can’t be readily determined
· W does have right to recovery money contributed to H’s support insofar as it can be considered part of reimbursement alimony – used to compensate supporting spouse who has suffered loss/reduction of support & has now been deprived of better standard of living in the future
· Reimbursement Alimony- all financial contributions toward former spouse’s education; household expenses; educational costs; school travel expenses & any other contributions used by supported spouse in obtaining degree.
· If divorce occurs many years after degree earned court will allow equitable distribution of assets – substitution for reimbursement alimony
· E.g. W puts H thru med school. Stay married for 10 yrs after degree earned. Upon divorce court will give her portion of value of medical practice.
· 2. NY Approach- is to consider the degree as martial property.  It is not reimbursement but a property award where trial court to comes up w/ the value of the degree& awards the spouse that paid for it a portion of the value. Payable in a lump sum or periodic payments. 
· O’Brien v. O’Brien- At time of marriage H had ½ yr college left. W supported H while he finished college, relocated to Mexico for med school then back to NYC to earn MD. W put off getting teaching certificate until he finished school, then he filed for divorce 2 months after licensed to practice medicine. 
· Court- H’s license to practice medicine is marital property subject to equitable distribution bc ‘all property acquired during marriage regardless of the form in which title is held’ is marital property in NY.

· Once classified as marital property, working spouse is entitled to equitable portion of it, not a return of funds advanced. Court awarded W 40% to be paid over 11 years.
· California
· Reimbursement
· Education, training or degree is NOT property, thus neither SP nor CP.
· In CA, the community has a right to reimbursement (thus, the working spouse gets ½ of reimbursement – ½ of what community spent) – applies to all cases not yet final on 1/1/85. 
· Family Code 2641 creates a right of reimbursement to the community with interest if the community funds are:
· used either to pay for education or training or are used to repay a loan incurred for education or training, and
· The education or training substantially enhanced the earning capacity of the spouse receiving it.
· Get interest so long as there is no written agmt to the contrary. Interest is at the legal rate, accruing from the end of the calendar year in which contributions were made.
· Substantially enhanced earning capacity- must be an actual increase in earning capacity, but do not necessarily have to earn any more. 
· E.g. H becomes neurosurgeon & files for divorce but hasn’t earned a penny. Court will find earning capacity has been substantially enhanced & community must be reimbursed even if he decides to be a poet & never practices medicine.
· Spousal support is also based on this. So if you don’t have a job that makes whatever they tell you to pay, you must go get that job. Court can also reach assets.
· The statute provides that this is the exclusive remedy.
· Reimbursable expenses
· Under Family Code 2641, the expenses that are reimbursable to the community are only direct education costs (i.e. tuition, fees, books, supplies, and transportation).
· This does not include ordinary living expenses.
· BUT, the community has a right to reimbursement for payments made on education loans even if the loans were used for ordinary living expenses.
· Loans
· Loans repaid can include a loan incurred for premarital education or training so long is repaid during the marriage with CP funds
· When education loans are outstanding at the time of divorce, they shall be assigned solely to the educated spouse.
· Defenses to a reimbursement claim
· Written waiver by the spouse
· The community has already substantially benefited.
· If the couple has been married for more than 10 years since the education was complete, there is a rebuttable presumption that the community has benefited.
· If the couple has been married for less than 10 years since the education was complete, there is a rebuttable presumption that the community has not benefited. 
· The other spouses received a community funded education also.
· The education or training substantially reduces the need the educated spouse would otherwise have for spousal support. 
· E.g.1- H & W marry in 2002. H has 10K in educational loan debt incurred before marriage while he earned his MD in 2001. During marriage CP funds used to pay 5K of loan. W supports H while he earns his JD during marriage. H is a FT law student & earns nothing. CP funds used to pay for law school tuition, fees & books for total cost of 90K. H graduates then files for divorce.
· Loan payments- community is entitled to reimbursement bc marriage lasted less than 10 yrs from acquisition of MD degree – presumption community did not benefit from investment in H’s MD. Community has right to reimbursement of 5K.  
· W gets $2,500 – her ½. Remaining 5K of loan is assigned to H.
· Law school costs- community is entitled to reimbursement bc CP funds were used. Marriage less than 10 yrs from acquisition of degree so presumption community did not benefit. 
· W will get repaid 45K reimbursement for her ½ of community contribution.  W will not get reimbursement for living expenses
· E.g.2- Same facts as above except H has full scholarship to pay for law school tuition, fees & books for total cost of 90K. Graduates, passes bar, files for divorce.
· Loans- community is entitled to reimbursement for 5K paid on loan. Remaining 5K will be assigned to H. 
· School expenses- NO bc H had full scholarship so NO CP funds used.
· Living expenses- NO. 
· E.g.3- Same facts as above except H takes out 30K educational loan each year for law school tuition, fees & books at total of 90K. He graduates & passes bar in 2006 then files for divorce. Makes first law school loan payment in January 2007.
· Loan- community has right to reimbursement of 5K. outstanding 5K will be assigned to H at divorce.
· School expenses- no reimbursement bc H took out loan & NO CP funds were used. 90K loan is assigned to H.
· E.g.4- Same facts, including loan of 90K for law school, but after graduation they stay married. He takes federal clerkship for 35K salary. He uses salary, which he keeps in separate bank account in his name only, to pay off 10K of his law school loans during 2006 & 2007. Files for divorce in 2008.
· Med Sch Loan- community gets reimbursement of 5K paid w/ CP. Remaining 5K will be assigned to H at divorce.
· Law Sch Loan- community will get reimbursement for 10K of law school loan paid off bc H’s earnings at clerkship were CP. 
· W will get $5K ½ community interest & remaining 80K will be assigned to H.
· Spousal support
· For reimbursement the court can only look at educational expenses, but for spousal support, the court can look at educational expenses and other factors.
· Family Code 4320 adds to the list of factors the court must consider in deciding whether to award spousal support to include: 
· the extent to which the supported party contributed to the attainment of an education or training, a career position, or a license by the supporting party.
· Family Code 4320(b) should be interpreted broadly to require consideration of all the working spouse’s efforts including ordinary living expenses. The court can also look at what the standard of living would have been during the marriage if the one spouse wasn’t in school. (Marriage of Watt.)
· Though no reimbursement of ordinary living expenses, such expenses are considered under spousal support to extent contributing spouse had to pay so much they weren’t able to save.
· Marriage of Watt- Married in 1972, separated in 1981. H was FT student for 9.5 yrs of marriage. Received MD 5 yrs after separation. W worked FT during marriage, using all income for family expenses. At trial, W testified she wanted to get culinary degree. H introduced evidence most chefs earn less than W’s current salary.  Trial Ct- no right to (1) reimbursement to CP; or (2) spousal support for W.
· Court- W not entitled to reimbursement bc community expenditures for spouse’s education do not include ordinary living expenses. 
· BUT W should get spousal support- bc when making spousal support decision court must consider totality of extent to which supported spouse contributed to other spouse’s attainment of an education, including contributions for living expenses.
· Things to Remember in CA
· Cal Fam Code 2641 is the sole remedy for the “problem” where spouse A supports Spouse B while B gets a degree/education/training that increases earning capacity
· Degree/education ix NOT property & thus can’t be either SP or CP
· Community is reimbursed NOT compensated.
· Community can only be reimbursed for direct education costs: tuition fees, books, supplies & transportation, NOT ordinary living expenses.
· Loans & Spousal Support at Divorce in CA
· Fam Code 2641-loans incurred by spouse are assigned to spouse whose education they paid for.
· Fam Code 4320 - Spousal Support- court is required to consider extent to which supported spouse contributed to attainment of an education, training or license by the other spouse.
· Supporting spouse will NOT always get support – court can consider balance of hardships of each party & other equitable factors.
JOINT BANK ACCOUNTS

· Joint Account is one held by 2 people. Do not think of in terms of what kind of joint title it has. Focus on fact that owning “jointly” means both can take & deposit freely.
· At Divorce

· 4800.1/Cal Fam C 2581 and 4800.2/Cal Fam C 2640 do NOT apply to funds held by married couples in joint bank accounts.
· Probate Code 5305- 
· a. if parties to a joint bank account are married, funds in the account are presumed to be CP (doesn’t matter if parties are not identified as married on bank docs)
· b. presumption that sums are CP can be rebutted by either
· 1. Tracing from SP (unless written agmt provided such sums be CP) OR
· 2. Married persons made a written agmt separate from the deposit agmt, that the sums on deposit claimed not to be CP were not CP
· NOTE: even though this presumption is in the Probate Code, presumption of CP can be asserted at divorce. Also just bc joint doesn’t necessarily mean commingled
· At Death

· Sums on deposit in joint account at death of one party belong to surviving party.
· Prob Code 5302(a) creates right of survivorship in joint account, whether or not it is described as a joint tenancy or mentions a right of survivorship in the account agreement (unless an agreement to the contrary).
· If account described as Tenancy in Common there is no right of survivorship unless account agmt states such a right
· If account holders are married to one another & the bank amgt describes account as CP funds pass as CP = there is no right of survivorship & decedent can all away his/her ½ of the CP funds.
COMMINGLED BANK ACCOUNTS
· Family Expense Presumptions
· 1. Available CP funds are presumed to have been used meet family expenses.
· 2. SP funds are presumed to have been used to meet family expenses only when CP funds are exhausted.
· When SP funds are used to pay family expenses a gift to community is presumed
· Presumption of gift is rebuttable by showing an oral or written agreement to reimburse. 
· E.g. Bank account has 2K (CP) + 500 (W’s SP). Rent – 1K (CP). Food – 500 (CP). H’s Medical – 900 (500 (CP) & 400 (W’s SP).
· If then W’s paycheck is deposited – 2K = CP. 
· Total- 2K (CP) + 100 (WSP) – 2100
· What if – after deposit W buys $100 of stock & puts in her name?
· Presumptively CP bc acquired during marriage BUT can rebut by tracing purchase to SP.  
· E.g. Bank account has 100 (W’s SP). W buys a painting – 100 (W’s SP) – painting is W’s SP.
· Assets Purchased From Commingled Accounts
· Generally 2 Presumptions
· 1. Property acquired during marriage is presumed to be CP
· 2. Asset acquired during marriage from commingled funds is CP.
· Rebuttable- by tracing assets to a SP source.
· Tracing to a solely SP source; OR
· Commingled Funds Tracing Methods:
· Family Expense/Exhaustion
· Direct Tracing
· **must keep adequate records – burden on party asserting SP asset
· Family Expense/Exhaustion
· Tracing the source of the property to SP funds by showing that community expenses exceeded community income at the time of acquisition, thus there were no community funds available to purchase the asset with. Only SP.
· If there is CP available there is a presumption that CP should be used first to pay for any expenditures.
· If no community funds/funds exhausted there is still a mutual duty of support – means use of parties’ SP when there is no CP.
· Thus, SP funds are presumed to be used when CP is exhausted.
· Note: Burden on spouse claiming SP asset to keep adequate records; otherwise presumption of CP applies.
· Exception: Where there are no records through no fault of manager, manager can try to show rough approximations at the time of acquisition – e.g. fire/flood/earthquake.
· Even if spouse claims to have advanced SP to pay C expenses, not entitled to reimbursement – considered gift w/out agreement.
· This method is only available when CP funds are exhausted. If not, use direct tracing.
· See v. See- Married 1941, separated 1962. During marriage H employed by family biz. Received 1M salary in 21 yrs of marriage. 2 Accts: Account 12 (h’s personal acct at sees – had his annual salary of 60K & transfers from security acct; Security Acct: $ from separate SP & salary fr: Sees 15K. Trial court accepted that proven excess of community expenses over community income during marriage established no acquisition of property w/ C Funds.
· Court- Must show evidence that community expenses exceeded community income at time of acquisition & thus no C Funds available. Did not keep adequate records thus cannot rebut.
· Cannot rebut presumption of gift & claim reimbursement of SP funds as advancement to pay C expenses bc no agmt to reimburse.
· Note: See tried to use total recapitulation method- ad up all C expenses over years & deduct from income. If not enough left to pay for disputed assets then it must be SP – didn’t work.
· Direct Tracing – Must show:
· 1. SP was available at time of acquisition; AND
· 2. That spouse’s intent was to use SP for acquisition (Mix)
· technically it’s (1) availability & (2) actually used, but 
· **Availability + Intent = Actually Used
· court requires strict showing of records for this.
· Just writing check not enough to show intent. Would help to write you meant to use the SP to evidence intent.
· Note: oral testimony is ok to show intent, just not persuasive
· Estate of Murphy- M was dead & heirs were trying to show that it was his SP. Since not around to testify couldn’t establish intent.
· Marriage of Mix- Married in 1958, separated 1968. W is a big name atty, husband a fledgling musician. At separation, W 40% partner in firm, earning 25K. H earned 1-3K. At time of marriage W has considerable SP. H’s SP bank acct became a joint account & they deposited all earnings & income from W’s SP in it. 1963 W opened separate acct & deposited most law firm income & SP income in it. Trial Ct awarded W her law practice, equity in home & found almost all real or personal property her SP. 
· Court- didn’t use Exhaustion method bc didn’t keep adequate records to show no CP available.
· Direct Tracing- W kept bad records but showed for each year there was an excess of SP receipts over SP property expenditures, leaving a balance of SP funds. 
· Court- though schedule by itself is wholly inadequate to meet Hicks test, that in addition to her testimony that it was her intent to make each purchase of asset using SP was.
· Note: This is the only case where just intent has been sufficient. Here W didn’t keep adequate records but did make sure each time she made an SP purchase there were SP funds available & over years it evened out.  The rule is that you must show that you actually used the SP, not just that you had it, but here they believed her bc she was a big-name atty.
· Marriage of Frick- H owned hotel & restaurant (HSP) before marriage. During marriage made payments on mortgage w/ funds from commingled acct. Commingled acct contained rents from H’s SP & H’s salary (CP). Amt of rent always greater than amt paid on trust deed. Ct said funds used to pay mortgage were CP bc H failed to show tracing to SP.
· Court- H did not meet burden to trace mortgage payments to his SP. H must show SP available at time mortgage payments made & (2) intention to use SP for that purpose.
· H did not provided evidence he received a certain amt of SP each month & deposited it in commingled acct, but did not provide evidence of what other expenditures made from acct, etc.
· Note: must actually show SP was available at time of payment/purchase. If you wrote a bad check, even if you intended to use SP doesn’t matter. Must actually HAVE SP funds.
· Not enough to say it works out over a year. Must show you actually used SP funds & that you had enough to use it now.
· Estate of Murphy- Both H & W deceased. Heirs of H contend property found at trial to be CP was purchased initially from proceeds of sale of stock (H’s SP); or purchased during marriage when both SP and CP available. Heirs want proceeds from stock (SP), which was sold during marriage then used to buy new assets. Want to trace it forward to show they can claim asset purchased w/ proceeds of stock. Problem – proceeds from sale of stock was commingled.
· Court- Heirs failed to overcome presumption. (1) stock had little value when purchased and increased value result of H’s labor (CP).
· Also- evidence which merely establishes the availability of Sp funds on particular dates w/out showing any disposition of funds – not sufficient proof of tracing.
· H had opportunity to maintain adequate records & did not. Heirs are bound by his inaction.
CP CONTRIBUTION TO SP BUSINESS
· Problem/Fact Pattern: Spouse A owns SP business (e.g. bakery) OR income-producing SP (e.g. Stock portfolio). During marriage, Spouse A works (labor = CP) SP asset.  During marriage SP asset increases in value or produces income/profit.
· Why It’s a Problem:
· George v. Ransom rule: Income from SP is SP BUT when community contributes labor to SP asset community is entitled to community income (not CP property interest in SP asset)
· There are two different formulas that can be applies: Pereira and Van Camp.
· How to Calculate “Community Income”
· Pereira 
· This rule is applied when there is an SP business and management by the spouse was the primary cause of the growth or productivity of the initially separate business.
· The formula is to calculate a fair rate of return.
· The spouse with the SP is entitled to the fair rate of return a/k/a SP income
· The total income minus the fair rate of return is community income.
· Total Income – SP Income = Community Income
· Do NOT subtract family expenses
· Pereira will usually benefit the community more bc it gives the SP spouse only a fair return. E.g. 7% return. Community gets the rest – so non-SP spouse gets ½ 
· So if you’re the non-SP owner, you probably want this.
· Case: H had 1.6M in original SP at time of marriage. At divorce was worth 1.8M. 
· 1.8M – 1.6M = .2M Actual Return.
· Court- says assuming brought in 1.6M (initial SP) at 7% should yield:
·  4.2M total SP at divorce - 1.6M (original) = 2.6M Fair Return
· Since H’s “Actual Return” was less than projected fair return = NO community income.
· *For there to be any C Income, actual return (profit) must exceed fair return
· What If: H earned 3.6M on his original investment?
· 3.6M – 2.6 (fair Return SP) = 1M Excess Community Income – both W & H get ½ - so 500K each. Do not subtract community expenses.
· Van Camp
· This rule is applied when the character of the separate business is largely responsible for its growth or productivity.
· Formula  
· Assign a reasonable value to services performed by the spouse & call that the community income.
· DO subtract the amount of Family Expenses paid from SP Biz Total Income
· Community Income – Family Expenses = Net Community Income
· Business Total Income – Net Community Income = SP Income
· Van Camp will usually benefit the SP-Spouse more. Gives community a ‘standard salary’ value for owner spouse’s labor, but the rest is owner spouse’s SP & standard salary value is probably less than family expenses.
· Case: Reasonable value of H’s services - 17K/year x 29 years = 357K C Income
· DO subtract family expenses of 24K/year x 29 years = 696K F Expenses
· 696K Family Expenses exceeds 357K C Income = NO Net C Income
· What if: Reasonable value of H’s services had been 30K annually? 
· 30K annual community income – 24K annual C Expense = 6K Net Community Income. 
· Gilmore- At time of marriage H owned 3 auto dealerships. During marriage H received salaries from dealerships. Trial Ct found (1) salaries were sufficient to compensate H & community for value of H’s services; (2) all of salaries were expended for family expenses. Therefore, NO CP left.
· Court- Correct to use Van Camp. He’s corps were staffed by well trained personnel. H worked short hours & took many vacations. During time period all auto franchises had significant increase in value. 
· Pereira would allocate to community a large part of increase in D’s net worth during marriage. Should be applied only in absence of circs showing a different result.
· Tassi- At time of marriage H owned wholesale meat biz, book value 14.5K. Set up trust funds & bought stock w/ income from biz. Trial Ct found company was H’s SP, & allocated earnings & profits from biz 27% to CP of decedent H& plaintiff W & 73% to SP of decedent H (to his heirs)
· Court- found allocation correct. H devoted FT to mgmt. of biz. Trial Ct heard testimony that 15K/yr salary was normal. Van Camp that reasonable value of H’s services did not exceed 15K bc meat biz became valuable after the war.
· 1/3 of sales came from customers of biz before marriage. If people really came for his unique services you’d use Pereira. 
· When Neither Formula Should be Used
· If owner-spouse plays absolutely no part in management or operation of the SP biz
· Then there is NO CP contribution to the increase in the SP value or income.
· E.g. SP assets in a blind trust (can’t make decisions about operation)
· E.g. SP undeveloped real estate (just pays taxes & makes no improvements)
· Non-Owner Spouse’s CP Contribution
· What if non-owner spouse (B) works in owner-spouse (A)’s SP biz during the marriage?
· If B receives a (reasonable market rate) salary, the community is compensated
· If B does not receive a salary (or less than reasonable market rate), some of the SP biz increase in value or income results from B’s labor.
· Van Camp – formula would apply to determine Net Community Income
· What part of Annual Biz Income is CI & What Part is SP?
· Using Van Camp
· First assign a value to the owner-spouse’s efforts (based on comparable salaries (e.g. 20K year)
· Subtract from that the yearly family expenses – E.g. 15K/year
· Remainder is 50K Community Income 
· If the business earned 40K/year, 5K of that is deemed CP & remaining 35K = SP
· Using Pereira
· Take original value of SP business (10K) and…
· Calculate fair rate of return using simple interest rate of e.g. 7%
· 7% of 10K = 700 SP income annually.
· If biz earned 40K/year - $700 = $39,300 CI annually.
· Increase in Value of Biz During Marriage: SP & CP
· 1. Assume SP biz original value was 10K & value at divorce 20 years later is 300K. Increase in value is 290K.
· Van Camp 
· Assign value to owner-spouse’s efforts (comparable salaries) E.g. 20K/year
· Subtract from that yearly family expenses – e.g. 15K/year
· Remainder = 5K Community Income
· Multiply 5K CI x # yrs biz operated through marriage – E.g. 20 = 100K CI
· Increase in Value
· Increase in value to 290K. Subtract 100K CP = 190K SP
· Conclusion Owner spouse owns the biz as SP. 190K of increase in value is SP. 50K of increase a ½ CP. Non-owner Spouse gets 50K as ½ CP share.
· Pereira
· Take original value of SP biz (10K) & calculate a fair rate of return using interest rate of 7%. 7% of 10K = 700.
· 700/year interest x 20 years of marriage = 14K SP
· You do NOT deduct family expenses from SP.
· Value of biz at time of divorce = 300K.
· Subtract 300K from original 10K + 14K fair rate of return – 24K SP total
· Conclusion- Owner spouse still owns biz as SP, including 14K fair rate of return as SP & 138K as ½ CP share. Non-owner gets 138K as ½ CP share 
CP CONTRIBUTIONS TO SP ASSETS 
· Look For this Fact Pattern: CP Payments on Loan/Mortgage For SP Asset
· Spouse A acquires SP asset before marriage, takes title as SP
· Spouse A makes down payment w/ SP, but enters into loan secured by mortgage/deed of trust to pay balance
· During marriage CP is used to make payments on loan, mortgage paid in part or entirely
· SP asset has increased in value.
· Questions
· What is character of the property? SP, CP, SP/CP Proportionate?
· Does Community have interest in equity or increase in value of SP asset? OR
· Does community have right to reimbursement for its contributions to SP asset?
· Apportionment- when PAYING SOMETHING OFF – e.g. CP funds to pay off a share of mortgage on SP asset IS apportionment. Community develops equitable interest in asset.
· Reimbursement- funds are used to IMPROVE asset. Applies when put SP down or contribute SP to a CP asset. 
· CA: Where Both CP & SP Contribute To An [Untitled] Asset
· Character of asset is NOT determined by character of initial contribution
· CA courts apportion character of an asset according to the relative contribution of SP & CP ‘estates.’ (Vieux v. Vieux)
· E.g. Installment payments on purchase costing $100. Initial payment of $10 SP, & 9 additional payments of $10 each from CP. Character of Asset: 1/10 SP; 9/10 CP.
· Proportionality Rule Applies to: (this is apportionment)
· CP used to pay off the purchase-money debt of SP titled property acquired before marriage
· Untitled asset acquired during marriage w/ both SP & CP funds
· SP titled asset acquired during marriage w/ both SP & CP funds
· Jointly titled property where there is legally adequate proof of spouses’ agreement to preserve proportional interests.
· Interest & Property Taxes Do NOT Count
· CP payment of interest & property taxes do not count.
· No right to apportionment or reimbursement of those payments.
· Bc: rule developed through case law gives to the community a pro tanto CP interest in such property in the ratio that the payments on the purchase price w/ CP funds bear to the payments made w/ SP funds.
· CP Contributions to Improve SP – 
· (a) one spouse may use CP to improve either spouse’s SP
· (b) CP contributions to SP are NOT governed by Fam Code 2640 (4802)
· (Note: 2640 applies when you contribute SP to a CP asset)
· Rule
· Before 1975
· Where H uses CP to improve W’s SP, in absence of any specific agmt, law gives no right to reimbursement, since H manages CP, presumption gift
· If H uses CP to improve H’s own SP, consent cannot be presumed from W’s mere silence, bc law gives her no right to say no
· Injured W is entitled to have marital community reimbursed
· Injured W is entitled to either 
· Amount expended OR
· Value added – whoever is greater
· HOWEVER – 
· If there was an agreement to the contrary, CP funds could be used to improve SP & the use of the funds would be considered a gift. 
· AFTER 1975 CP to Improve OWN SP
· If either spouse appropriates community funds for his or her own benefit (their own SP), w/out consent of the other spouse, the community is entitled to reimbursement.
· If there is consent in the form of a written waiver then it is considered a gift.  Simply consenting w/out the waiver is not enough.
· AFTER 1975 CP to Improve OTHER Spouse SP
· Pre Wolfe when CP was used to improve the SP of the Other Spouse, was presumed to be the pre-1975 rule and was a gift absent an agmt
· In re Wolfe (2001)
· When CP is contributed to improve OTHER Spouse’s SP there IS a right to reimbursement to the community. 
· Can waive the CP right to reimbursement, but must be in writing. Simply consenting w/out the waiver is not enough. 
· If there is consent, presumption is gift.
· A’s SP Contribution to Improve B’s SP Asset
· Pre-2005 – gift unless agreement to the contrary.
· Cal Fam Code 2640(c) Effective 1/1/2005
· If spouse A makes an SP contribution to acquisition of property by Spouse B during marriage, Spouse A has right to reimbursement w/out interest.
· Unless: written waiver of right to reimbursement OR agreement of transmutation
· Note: reimbursement may NOT exceed net value at time of contribution. 
· E.g. if A put 10K into B’s cabin & B’s cabin burned down & is worth 1K, reimbursement is only 1K.
· Hypo 1: CP Used to Pay Mortgage on H’s SP
· H buys house before marriage in 1995. Sale price 60K. H pays 10K down, takes mortgage for balance = 50K + interest. Title & mortgage in H’s name only. House is H’s SP. Mortgage is H’s separate debt. H marries W in 1996. H & W earn wages & deposit them in bank account (CP). W writes checks each month to pay 1200 owing on mortgage (including interest). W also uses checks form acct to pay property taxes (1K/yr). 2002 W files for divorce. Mortgage is paid off. Title is in H’s name. Mkt value of house = 300K.
· At divorce Community has right to Proportionate Share of property (apportionment)
· Character of House? H’s SP/CP
· Does the community have any interest? YES
· 1/6 = H’s SP; 5/6 = CP (based on value of house at time of purchase – purchase price)
· 10K = H’s SP =1/6 value of house; 50K= CP=5/6 value.
· House is worth 300K at time of divorce
· 1/6 of 300K = 50K (H’s SP)
· 5/6 of 300K = 250K (CP) – H & W both have 50% interest in CP
· at divorce- H gets 125K CP + 50K SP; W gets 125K CP.
· No Reimbursement- under Cal Civ Code 4800.2/Cal Fam Cd 2640 – bc property is H’s SP (both title & original character is SP); NOT a fact pattern where SP is contributed to CP. 
· Hypo 2: SP Title Changed to JT: CP Used to Pay Mortgage
· Same facts except in 1996, after married, H changes title to H & W as JTs. Different result? YES
· Character of Property
· Cal Fam Code 2581 applies = JT = CP for purposes of divorce & JT = JT for purposes of death. Here parties are divorcing = CP
· Reimbursement of SP
· H has a right to reimbursement. Cal Fam Code 2640 applies bc SP contributed after 1/1/84. (2640 – reimbursement)
· NO reimbursement or apportionment of the interest & property taxes.
· House is worth 300K at divorce. H gets reimbursement of 10K SP. 
· 300K-10K SP = 290K CP. H & W each get 145K CP.
· Hypo 3: Change of Title Before 1984.
· If H changed title from HSP to JT before 1984 – same result w/ respect to character of property (JT = CP) bc Cal Fam Code 2581 is retroactive
· BUT no reimbursement of the 10K SP bc Cal Fam Code 2640 only applies to SP contributions made 1/1/84 or thereafter. (before 1984 SP contribution considered a gift)
· Hypo 4: CP Funds Used for Improvements to SP
· What if H uses CP funds to improve his SP? E.g. add porch, replace windows, etc.
· Yes – right to reimbursement; NO right to apportionment.
· Does not matter whether W agreed to sue of CP funds to improve H’s SP. 
· No presumption of gift from community even if both spouse’s consent.
· Bc before 1975 H had sole mgmt. power. Equal mgmt. power of CP = place each spouse in the same position as the husband was before 1975.
· However- H & W can agree to waive CP right of reimbursement.
· Modern rule: no presumption of gift when funds of one character used to improve asset of another character  - when CP used to improve one spouse’s SP asset.
· Before 1975 if husband used CP to improve SP asset W was entitled to reimbursement, but if CP used to improve WSP asset, considered a gift. After 1975 both spouses on same footing.
· Hypo 5: Reimbursement of SP Contribution to CP – Traced Through Refinancing Or Sale & Future Purchase
· 1990 Spouse A makes SP contribution to purchase of CP house 1. House later refinanced & equity loan used to purchase CP house 2. (or House 1 sold & proceeds ‘rolled over’ into purchase of CP House 2). At divorce in 2010, is Spouse A entitled under Cal Fam Code 2640 to reimbursement for SP contribution?
· YES (2640(c)- after 1/1/2005 SP contribution of one spouse to SP asset of the other is entitled to reimbursement.  Before that was considered a gift).
· Hypo​ H owns SP asset/house outright worth 10K in 1983. He decides to take title JT as H & W. He is making gift to community. Transmuting it from SP to CP – now CP and no reimbursement. 
· What If: he does the same thing in 1984. Decides to sell for 10K & takes money & puts it into JT house w/ wife – it’s a gift but it’s an automatic right to reimbursement. 
· In 2000 they sell house & get 210K & buy another house. He doesn’t take reimbursement at that point. But that 10K is still SP contribution. In 2012 they get divorced. 
· if he can show he put it in after 1/1/84 & it kept rolling over, he gets that off top, the house is then 200K and they split that.
· But if the 10K goes in before 1984, presumption is a gift.
EMPLOYEE BENEFITS
· Retirements
· Cal Fam Code 2610 – applies to any retirement plan, whether public or private, including all survivor & death benefits.
· These are CP to extent right to benefits was earned during marriage. Considered Deferred Compensation
· Calculating the value of the pension when partially earned while married
· Time rule
· The time rule should be used where the total number of years served by the employee spouse is a substantial factor in computing the amount of retirement benefits. (Marriage of Judd.)
· The rule
· Find the factor which is the years during marriage in which there was contribution to the pension over the total years of contribution to the pension 
· yrs employed during marriage/yrs of contribution to pension
· results in a fraction.
· Multiply the factor by either
· The present value of the pension where immediate distribution is made; or
· The monthly benefit where distribution is postponed until benefits are actually paid.
· This produces the CP share of which each spouse gets ½ 
· Each gets half of the CP share and the employee gets all of the SP share.
· E.g. H starts working for widget in 1980. After 5 years, in 1985 he marries Prima. They get divorced in 1990. At that time Prima has vested ½ interest in portion of pension earned in the 5 years they were married. Court will figure out value of pension as of that date & she can take the lump sum OR she can choose to wait until he is taking checks & she will get a portion of the check – does this hoping it will be worth more in the end.
· Calculation- Pension worth 60K after 10 years. ½ of that is SP. ½ of that is CP. So wife can take her ½ of CP – 15K & waive future right OR she can wait.
· If she waits: After 10 years, H marries 2nd wife, Seconda (in 2000). They’re married 10 years (until 2010). He’s been working for Widget 30 years and has been married to someone for 15 years total (2 different wives). 
· In 2010 Prima’s interest is 5/30 – 1/6. Seconda’s is 10/30- 1/3 
· Even though Prima’s share is smaller now (1/3 as opposed to ½) it might be worth more. 
· Calculation- Pension is worth 60K. CP amount is 30K.
· 2nd Community – 10/30 = 1/3. 1/3 x 60K = 20K CP. So H & Seconda each get 10K. 
· 1st Community – 5/30 = 1/6 x 60K = 10K CP.  So H & Prima each get 5K. 
· This makes sense bc the 2 Communities add up to half of the total pension value and get split in half. Then H gets the other 30K as SP, which constitutes his 15 yrs working single.
· If H retires as planned in 2015
· 1st Comm 5yrs married/35 yrs empl = 1/7 CP. 1/14 – Primas share.
· 2nd Comm – 10yrs married/35 yrs empl = 2/7 CP-1/7- Seconda share
· total pension 70k
· 1st Comm- 1/7 of 70K = 10K CP = Primas share = 5K.
· 2nd Comm- 2/7 of 70K= 20KCP = Seconda share = 10K.
· If H gets a benefits check for $700/month
· Prima gets $50/mo; Seconda gets $100/mo & H gets $550.
· When not to use the time rule
· When years of service is not a substantial factor in computing the amount of the pension
· In Marriage of Poppe, the court used a point system to calculate the CP share because the Navy used this system to calculate the pension rather than the number of years served.
· Marriage of Poppe-H served active duty in Navy 1937-1946 then joined the Reserves. H & W married 2/1946. Separated 6/1973. H continued in Navy Reserves until retired in 10/1977. H began getting pension in 11/1977. 
· W has ½ CP interest in pension – how to calculate? W argued for time rule – total yrs married (27.25)/ qualifying years (35). 
· Here a lot would be considered CP.
· Ct App- Navy does retirement pay on points – since he earned most of his qualifying points before marriage, what he will actually get in retirement pay is mostly CP. 
· Don’t use time rule if it wouldn’t be fair- here yrs of service compared to qualifying years is different so amt of his benefit depends on his time before marriage. Amt of pension NOT a function of number of years of service.
· True that except for employment during marriage he wouldn’t be eligible, but he earned the majority of the points needed while active navy, not reserves.
· Unvested Pension
· As of 1976, an unvested pension can still be CP. (Marriage of Brown.)
· The trial court can:
· a. Discount the employee’s pension rights to the present value and order immediate distribution; or
· b. Award the non-employee spouse a ½ CP share in the pension when and if the benefits are received.
· The non-employee spouse does get to choose whether they want to take under (a) or (b) (now or later); however w/ (a) at the time of discounting to present value the value may be zero or even nothing.
· Reinstated Pension

· Fact Pattern: employee spouse leaves & accepts cash settlement in lieu of future pension rights, then returns & wants to reinstate the pension plan, but has to make a cash contribution to trigger the reinstatement.
· The right to reinstate a pension is an economic benefit that can be CP.  
· It is a CP asset to the extent it was earned during marriage. 
· If the employee spouse exercises this right, the non-employee spouse has a ½ CP right to receive a share of the reinstated pension butt must pay his/her share of the reinstatement fee. (Marriage of Lucero)
· E.g. If married when you left company & got 2K payout, which was ½ SP & ½ CP. If employee-spouse puts in 2K – right to reinvest, to extent that its CP, ex-spouse has right to put in their ½ of the CP 
· So if 1K CP initially, ex-spouse can put in $500. Then way down the line they can get apportionment.
· When the employee spouse does not retire when eligible
· The non-employee spouse has a right to receive his/her CP share of benefits in a pension as soon as the employee spouse is eligible to retire.
· If employee-spouse chooses not to retire, must still pay non-employee spouse CP share
· If employee spouse chooses not to retire that’s fine, but Ex can say they want the money to start coming. Thus Employed spouse, even though not getting the money, will have to pay. Can either pay a lump sum & buy out the Ex; OR pay what each check would be.
· Early retirement and Enhancement
· CP interest in employee spouse’s retirement benefits is interest in drawing from a stream of income that begins w/ the employee spouse’s retirement.
· Employee spouse is free to retire when eligible, keep working or take early
· Non-employee spouse has CP of actual retirement benefits. 
· Where the employee spouse takes early retirement and obtains enhancement of retirement benefits, the non-employee spouse has a CP share of retirement benefits and enhancement to the extent eligibility for enhancement was earned during marriage. (Marriage of Lehman)
· Enhancement – where employer tells employee they can retire early but still receive the full amount of retirement benefits they would have received had they worked the full time. This is an enhancement bc he’s retiring early but still getting a benefit
· If the benefit is $100 extra per month then ex-spouse is entitled to their proportionate share. 
· So if he worked there for 30 years and was married to Prima for 5 years, the CP interest is 1/6. Thus Prima’s share is 1/12 = $12
· Then the 2nd Community’s interest is 10/30  = 1/3, so Seconda’s CP interest is 1/6 =
· H gets the rest.
· Severance Pay
· Severance pay is designed to replace future wages, which would have been earned during the period of time covered by the payment (paying you to leave early).
· If married employee-spouse is given severance pay for a period of time during which the employee remains married, this is CP
· Where a divorced employee spouse is given severance pay, this is her/his SP. These wages would have been employee spouse’s SP if earned after divorce, so the severance pay is also SP (Marriage of Wright)
· If you marry at any time while earning severance pay, those payments from the date of marriage on will be considered CP.
· Enforcement 
· The court may order a private employer to pay the non-employee spouse his/her share of the benefits directly.
· The court may not order a public employer to do so (Marriage of Gillmore) but may order the employee spouse to pay the non-employee spouse.
· ERISA – Federal Employment Retirement Security Act
· The ERISA restrictions on alienation or attachment of covered retirement plans do NOT pre-empt divorce related state law.
· Disability Pay
· The character of disability pay depends upon what it is replacing.
· To the extent this is intended to replace marital earnings, it is CP.  If it is intended to replace post-divorce earnings, it is SP.
· If the employee spouse is eligible for retirement benefits but chooses disability pay instead, the disability pay is treated as CP to the extent it replaced a CP interest in retirement benefits the employee spouse could have taken.
· If disability pay extends beyond the normal retirement age, it is CP to the extent the right to the disability pay was earned during marriage or purchased with CP funds.
· Stock Options
· An employee spouse may have an option to purchase stock at below market price exercisable on specified dates if the employee is still working for the company.   
· Stock options exercised while the employee spouse is married are CP – doesn’t matter if it was partially earned before marriage.  
· Stock options exercised after divorce may be part CP and part SP to the extent the right to exercise the stock option was based on employment during the marriage.  
· The court may apportion using the time rule. (Marriage of Hug.)
· Terminable Interest Doctrine
· Under the terminable interest doctrine, the non-employee spouse’s CP interest in the employee spouse’s retirement benefits ends with the non-employee spouse’s death.
· CA abolished this rule in 1986 w/ Cal Fam Code 2610.
· Family Code 2610 applies equally to marriages that end in divorce or death.
· A divorced non-employee spouses can assert her CP interest in any benefit generated by community labor and can will away her CP interest.
· When the marriage ends in death, the estate of the deceased employee spouse cannot will away the non-employee spouse’s CP share.
END OF COMMUNITY
· Marriage
· Only ends in death or entry of judgment (divorce/nullity).
· Community
· The community ends
· At the death of one of the spouses
· At entry of a judicial termination order (legal separation or dissolution)
· While living separate and apart from spouse (Family Code 771(a))
· if living S&A anything you acquire or earn will be separate property, but MUST have a judicial determination. 
· Can be living in same house & be S&A OR in 2 different states but still have intact community.
· The community ends for purposes of property characterization when there is:
· Expressed subjective intention of one party to end marriage; and
· Objective evidence of conduct furthering that intent (e.g. going to courthouse)
· Std of Proof for determining date of separation is preponderance.
· When one spouse leaves but never legally ends marriage the marriage can still be in existence but community has not.
· When people reconcile, the community keeps going.
· Marriage of Baragry- H moved out on 8/4/71 to live on houseboat then w/ girlfriend. Ate dinner at home every night but never slept at home. Sent wife bday & anniversary cards. Filed joint tax returns w/ W & paid all bills & supported family. Never filed for divorce. No sex since 1971, but never said he wasn’t coming back. Files for divorce 10/14/75.
· Court- Official date of separation 10/14/75. All of H’s earnings are CP. Community did not end nor were they S&A until 10/14/75.
· Fam Code 771 S&A- when spouses have come to parting of ways w/ no present intention of resuming marital relations. Living in separate places not enough
· Parties’ conduct must evidence a complete and final break in marital relationship
· W continued to furnish most of services normally furnished during 20 yr marriage
· Note: still had fault divorce then so W needed to remain faithful for support
· Marriage of Jaschke- H overheard W on the phone w/ lover, moved out & filed for divorce. He moved back in but slept in separate room. Default dissolution entered 5/17/93. He bought an orchard 5/24/93. They reconciled. Had dissolution set aside in October. W filed for divorce in December. Trial court found separation from 2/17/93-6/4/93 & orchard to be his SP.
· Court- Separation was not final & thus orchard – CP. If they remained apart it would be his SP, but conduct did not show complete & final break. Sufficient evidence to show H’s intent, but not the break. That they had dissolution set aside counters evidence of break bc they reconciled before final break. Thus separation for purposes of property characterization didn’t take place in February.
· Note: if spouse A expresses to B an intent to end marriage, walks out & Spouse A & Spouse B never reconcile, is marriage ended? NO, but community ended for purposes of living separate and apart.
· Marriage of Olson- Married in 1972; W filed for divorce 2000. W claimed 8/22/99 as date of separation (community over); H claimed 9/1/93. W testified lived together until her date, did not sleep in same room, filed joint taxes, took family vacas, attended functions, bought car in 98. H testified in 9/92 W said she wanted to leave, didn’t speak to him, closed joint accounts 12/93; H made mortgage payments on house from SP acct; bought used car in 98, made all payments; paid of loan in 98 that W took out after separation.
· Court- economic community ended 1/31/94. Parties can be found to live S&A in same house but evidence must demonstrate unambiguous, objectively ascertainable conduct amounting to physical separation under one roof.
· Where parties continue to live together court must scrutinize behavior for other objective evidence of separation. Filing joint tax returns evidences ongoing relationship but outweighed here.
· Everything H made starting 1/31/94 was his SP.
· Marriage of Niedermann- Married in 1986, son born 1988. W became chronically ill in 1993. Stopped living together in 1993. Filed joint returns. H kept W on health insurance & provided support from 1993-2004. 1995 W lost job, liquidated pension, 1996 filed for bankruptcy & filed for food stamps. Mom & son bipolar. Son lived w/ mom until 2003 then H. 2001 H made 10K down payment on mobile home, took title in his name. Both H & W signed residency application. He didn’t live there but paid mortgage etc. 2004, H told W he intended to file for divorce. H says date of separation 11/29/93, W says 6/8/04.
· Court- finds separation 6/8/04 when he first clearly articulated intent to divorce. Marriage one of long duration, so must pay $700 spousal support/mo until death, remarriage, further order. Mobile home, both H & Ws pension benefits – CP.
· Even if he said before 2004 he was going to end marriage, conduct inconsistent w/ ending before then.
FIDUCIARY DUTY

· Cal Fam Code §721- governs transactions between spouses.  Duty to:
· Provide access to books
· Provide upon request true and accurate accounting
· Hold as trustee any benefit or profit derived from any transaction by one spouse w/out the consent of the other spouse, which concerns the community property.
· Transactions are subject to a duty of the highest good faith & fair dealing on each spouse & neither shall take any unfair advantage of it
· This confidential relationship is a fiduciary relationship subject to same rights & duties as non-marital biz partners.
· Cal Fam Code §1100(e)
· Manager spouse has fiduciary duty to other spouse in management & control of CP under general rules of fiduciary relationships. 
· Duty to: make full disclosure of all material facts & info re: existence, characterization & valuation of all assets & provide equal access to all info, records & books
· Remedies for Breach
· Cal Fam Code §1101: 
· Applies when spouse has claim against other for: breach of fiduciary duty, which impairs community estate
· Includes, but not limited to, a single transaction or a pattern or series…which…have caused or will cause a detrimental impact to claimant spouse’s undivided ½ interest in the community estate.
· Court has power to: 
· order an accounting; 
· classify all property of parties to a marriage; 
· determine rights of ownership, beneficial enjoyment of, or access to CP; 
· order a spouse’s name be added or title otherwise changed to reflect CP character (some exceptions – one spouse has interest as general partner in biz or professional association.
· Exemplary Damages
· If court finds spouse who breached is guilty of malice, fraud or oppression (“despicable conduct”) Cal Civ Code 3294 court may award injured spouse 100% of any asset undisclosed or transferred in reach of fiduciary duty. 
· E.g. wife won lottery & didn’t tell H. Court found lottery ticket was CP. Court declared it despicable conduct & gave 100% lottery proceeds to H
· Remedies actions may be filed (1) separately OR (2) in conjunction w/ an action for separation, annulment or dissolution OR (3) upon death of spouse
· If filed separately the SOL is 3 years from date spouse became aware of the breach.
· Wrongful Gifts & Other Transfers to 3rd Party:
· (1) Spouse w/ control & management of CP (either spouse in most instances, manager spouse in case of biz) may sell or encumber the CP for valuable consideration w/out consent of other spouse.
· (2) One spouse may not make a gift of CP w/out written consent of other spouse. A transfer is a gift if not made in exchange for valid, valuable consideration.
· E.g. if you donate $10 to a charity that you are supposed to get a tshirt in exchange for the donation, but you decline the tshirt.
· Defenses
· Other spouse ‘ratified’ after the fact in writing.
· E.g. Dear Aunt Bertha, I was so glad you enjoyed the gift Ned & I bought you for your anniversary
· Other spouse ‘waived right to object’ by conduct showing knowledge & consent or should be estopped from objecting bc giving spouse relied detrimentally on other spouse’s knowledge & consent.
· Laches
· Remedies
· The non-consenting spouse only may bring an action to
· (a) against 3rd party to:
· set aside entire gift (if donor spouse still living) OR
· recover half of the gift (if donor spouse dead)
· plus attorneys fees & court costs
· (b) against donor spouse to:
· reimburse community for full value of gift (if still alive) OR
· note this still means W only gets ½ CP interest
· recover ½ the value of the gift from donor’s estate (if dead)
· Plus attys fees & court costs
· Rule Re: Real Property
· Neither spouse may sell, mortgage, lease for more than one year, encumber, K to sell, or otherwise transfer for value any CP real property w/out express written consent of other spouse.
· Exceptions:
· ‘involuntary transaction’ due to operation of law, as where a mechanic’s lien arises due to work performed on a CP residence (even w/ consent of only one spouse)
· there is a rebuttable presumption transfer is valid if:
· CP asset is held in name of transferor spouse only
· 3rd party acts in good faith and did not know of marriage
· Non-consenting spouse may:
· Have entire transaction set aside (if transferor spouse is still alive)
· Have a transfer for value as to spouse’s ½ interest (if transferor dead)
· *in both cases, must reimburse creditor for full consideration given*
· BUT…see Cal Fam Code §1101(e)
· In any transaction affecting CP in which consent of both spouses is required, a court may, upon petition of one spouse, dispense w/ requirement for the other spouse’s consent if both:
· Proposed transaction is in best interests of the community AND
· Consent arbitrarily refused or cannot be obtained due to physical or mental incapacity or long absence of non-consenting spouse
DIVISION AT DIVORCE
· Equal Division of Community Estate
· Cal Fam Code § 2250- in legal separation or dissolution of marriage, court shall divide community estate of parties equally
· 50/50 division of CP except in accordance w/
· written agmt of the parties
· oral stipulation of the parties in court
· Marriage if Dellaria- H filed for divorce 9/22/00. Court found separation 12/31/01. W testified made oral agmt in 3/03 where W got family home, H got another property, & each waived interest in other’s pension. H denied it but couldn’t explain signing over of house & accounts & acquiring new property. Trial court found it persuasive that assets were divided & necessary transfers made. Upheld unequal division of CP.
· Court – erred in finding valid enforceable oral agmt of unequal division of assets. Parties agmt never reduced to writing or an oral stipulation as req under 2250. Strict compliance encourages settlement & prevents risk of enforcing invalid agmts
· Parties cannot transmute CP after date of marital dissolution action starts.
· If disputed property is part of community estate at time action commenced, division is governed by Cal Fam Code 2250. No transmutation.
· Note: if prior to dissolution action, transmutation probly valid here.
· Substantially Equal Division
· Cal Fam Code §2601- awarding asset to one party to effect substantially equal division
· Where economic circumstances warrant, court may award an asset of community estate to one party on such conditions as the court deems proper to effect a substantially equal division of the community estate.
· Marriage of Brigden- During marriage H & 7 other formed company. H was on BoD from beginning & at divorce. Trial Ct found 66,304 community owned shares. W requested in kind award of her ½. Ct awarded all shares to H as his SP, but ½ conditional on H either buying them from W or releasing them to her on a schedule. H had complete control over stock. W given no security for her interest. 
· Court- marital community is partnership & treat divorce like dissolution of a biz partnership. 
· Subst. equal division applies where asset cannot be divided w/out impairment. Here block can be divided thus 2601 does not apply. Trial ct gives H financial advantage.
· Marriage of Connolly- Trial ct, w/ consent of H&W awarded all stock to H & H executed promissory not to W for (then current) stock value. Value went way up & wife wanted to reopen judgment. 
· Court- distinguishable bc W did not seek stock division on advice of counsel. Strict ‘in kind’ vision may cause, rather than avoid, financial inequities. W’s decision reasonable given volatile nature of stock.
· Deliberate Misappropriation of CP
· Cal Fam Code §2602- court may award from a party’s share, the amount the court determines to have been deliberately misappropriated by the party to the exclusion of the interest of the other party in the community estate.
· Family Law Act Limits Family Court Jurisdiction
· Family court HAS jdx to:
· Characterize property as SP or CP
· Confirm SP to a particular spouse
· Divide community & quasi-community property
· Family court does NOT have jdx to:
· Dispose of either spouse’s SP
· Impose a constructive trust on one spouse’s SP
· Award damages to either spouse for tort of conversion
· Robinson v. Robinson- Trial Ct found house was H’s SP, but gave W right to remain in it
· Court- no power to give W life estate in H’s Sp. Once property is determined to be SP, family court has no jurisdiction over it.
· Marriage of Hebbring- H threw W’s SP jewelry into seal. Trial Ct ordered H to repay value of $5,100 from his share of CP.
· Court- Trial court possesses jdx in marital dissolution action to order reimbursement for SP of one spouse, which has been willfully destroyed by the other from the community property share of the latter. 
· Trial court did NOT award damages for tort of conversion, or order any disposition of H or Ws SP.  Only exercised its equitable power to return the SP or be charged for its equivalent from CP.
· Court has Jdx to Divide & Dispose of Separate Property in Joint Tenancy or Tenancy in Common: One Party Requests
· Cal Fam Code §2650 (1985)- 
· In a proceeding for division of CP, the court has jurisdiction
· At the request of either party
· To divide the separate property interests of the parties
· In real and personal property
· Wherever situation & whenever acquired
· Held by the parties as joint tenants or tenants in common
· Claims that Exceed Court’s Jurisdiction
· Claims for relief that exceed family court’s jdx must be filed separately in superior court
· Claims can then be consolidated w/ dissolution case
· Exception: claims that conflict w/ no-fault divorce public policy (e.g. mental distress)
· No jury available in divorce action
· Marriage of McNeill- W falsely told H she was an atty, accountant & had cancer. He moved out of house so she could have quiet during chemo. H owned house as SP before marriage, changed title to “S & J McNeill, H & W” W told H had 90 days to live & he signed what he thought was a trust but really a marital settlement agmt. W filed for divorce
· H filed 4 civil claims incl. fraud & seeking exemplary dmges. Sought consolidation
· Trial Ct- granted consolidation of claims except mental distress
· Court- trial court correct. Consolidation of intentional torts should NOT be granted. Such claims require evidence contrary to no-fault divorce.
· Duty to Account for CP Expenditures: Post–Separation
· Williams- When divorce imminent H w/drew 39K from savings acct & received 73K from dissolution of stock account (both CP). At trial, traced 22K to mortgage, 39K paid to 5 people & 49K missing. Trial court made no findings w/ respect to 110K.
· Court- Trial court erred in not finding (1) whether any money H took existed at time of divorce. (2) If any still exists W has right to accounting so court can determine whether any CP was spent for non-community purposes.
· If CP found not to be spent for community purposes, W is entitled to reimbursement of ½ CP interest (so if 50 K misappropriated she gets 25K)
· Marriage of Margulis (2011)- H & W married for 33 yrs & separated in 1996. H relocated to Chicago, W remained in Irvine home, after 6 yrs W filed for divorce. H didn’t reply for 5 years. During 33 yrs of marriage & 11 yrs of separation, H exercised compete control of couple’s finances. At divorce, H maintained most of couple’s assets & savings consumed by expenditures & losses in stock market. Trial Court held H breached his statutory duty to maintain adequate records, BUT W had not adequately proved H had misappropriated any CP assets. Court sanctioned H 20K for breach & took it from H’s share of family home.
· Court- Trial court failed in not placing burden on H. Did not require H to prove amounts that had been in CP accounts or that he had properly disposed of CP funds.
· Lack of accountability = risk of abuse. Contra to FD of disclosure & accounting on manager spouse.
· New Rule: once non-managing spouse makes a prima facie showing concerning the existence and value of CP assets in control of other spouse post-separation,
· Burden shifts to manager spouse to rebut the showing or prove the proper disposition of lesser value of these assets.
· If manager spouse fails, court should charge them w/ assets according to the prima facie showing.
· Cal Fam Code 2040- When divorce petition filed, court automatically issues a TRO preventing both parties from disposing of any property, SP or CP, QMPT or QCP, w/out written consent or party or of court.
· Exception: for ordinary living expenses
· Remedy- Spouse A sold CP stock w/out court order; trial court awarded Spouse B ½ sale proceeds plus ½ of the lost profits = appreciation of stock value from date of sale to date of divorce.
· Division of Liabilities
· Cal Fam Code §2550
· General Rule: CP liabilities divided 50/50
· Exceptions
· Educational loans assigned to spouse receiving education
· Tort liability caused by spouse NOT  pursuing community activities to that spouse 
· e.g. H runs over swimmer while motoring out to houseboat for adulterous liaison. (usually adultery but can be criminal activity – anything contrary to community interest)
· Where liabilities exceed assets, court can make equitable division
· Remember: although during marriage Community is liable for debts which either spouse brought to the marriage
· At divorce those pre-marriage debts (to extent they still exist, i.e. the remaining balance) are assigned back to spouse who first incurred them
· Unless specifically provided for by statute (e.g. educational loans), community has NO right to reimbursement for payment of SP debts.
NON-MARITAL ARRANGEMENTS
· Putative Spouses
· Person whose marriage is found to be invalid BUT 
· who can prove s/he had an objectively reasonable, good faith belief that the marriage was valid
· entitled to the benefits you would have received if married.
· Applies in context of inheritance, death benefits, and dissolution of marriage.
· The putative spouse must have an objectively reasonable good faith belief that the marriage was valid.
· Objective: whether a reasonable person in putative spouse’s position would have belied they were validly married
· GF belief- in validity of marriage must be posited on a view fo the fcts known to the spouse in question.
· This is a mostly objective standard bc we look at if a reasonable person in putative spouse’s position would have believed he/she was validly married
· It is partly subjective because the belief must be sincere.
· If the putative spouse know that a prior marriage is likely, then there is not a good faith belief because it is not objectively reasonable. (Spearman v. Spearman.)
· Subsequent events can be relevant to whether a belief was reasonable or not. 
· Lack of solemnization does not necessarily mean bad faith.  
· At dissolution, putative spouse can only claim QMP and possibly spousal support.
· w/ dissolution may start out this way then court finds marriage invalid.
· At death, the putative spouse can claim QMP and the deceased spouse’s SP.
· Justification for claiming SP – would lead to anomalous & unjust results. 
· E.g. children could inherit but not putative spouse; lawful spouse of short marriage could inherit but not putative spouse of many years.
· Cal Fam Code 2251(a): if determination is made marriage is void or voidable & the court finds that either party or both parties believed in good faith that the marriage was valid, the court shall:
· (1) declare the party or parties to have the status of putative spouse
· (2) divide that property acquired during union that would have been CP or QCP if the union had not been void or voidable. 
· Quasi-Marital Property – QMP – would have been MP if marriage valid
· Cal Fam Code 2554: Putative Spousal Support: Court may order a party to pay for the support of the other party in the same manner as if the marriage had not been void or voidable if the party for whose benefit the order is made is found to be a putative spouse
· Under Cal Fam Code putative spouses have been found to have right to property & support in context of marital dissolution
· Putative spouses have been found entitled to:
· Bring action for wrongful death; claim death benefits under Public Employees’ Retirement law; Claim surviving spouse’s worker’s comp. benefits & claim surviving spouse’s benefits under civil service law. 
· Estate of Vargas- Juan V died intestate in 1969. JV married M in 1929, 3 kids, lived in LA. JV married J in 1945, 4, kids, lived in West LA. After 1949 JV no longer spent nights w/ J – had dinner but then left for business. J worked unpaid in JV’s biz. Probate court divided Juan’s estate btw Wife (Mildred) and Putative Wife (Josephine).
· 1. Is J a putative spouse? YES. Record supports – marriage was void bc of JV’s marriage to M; J testified she married JV in good faith belief he was divorced from first wife. JV assured J he was divorced. J’s testimony not ‘inherently improbable’
· 2. Did trial court err in granting J ½ of JV’s estate during their marriage? 
· NO- was equal division of JV’s estate btw J & M
· QMPT – property acquired w/ J that would have been CP had marriage been valid
· J received ½ of QMP acquired during putative marriage to JV.
· M received other ½ of that QMP (inheriting JVs intestate share)
· What are they fighting over?
· Property accumulated during active phase of bigamy – QMP acquired from time JV married J in 1945. NOT CP acquired w/ M since marriage in 1929. Bc JV died intestate survivors also have competing claims over SP.
· Both M, legal spouse & J, putative spouse, have valid or plausible claims to at least & possibly all JV’s estate.
· Claim to all: M is legal wife, JV died intestate, as surviving spouse thus gets ALL CP (including V’s ½ of QMPT acquired w/ J).
· Vargas Claims & Ruling

· Claims to ½ - M & J both innocent & both entitled to ½ share of JV’s estate
· Court: M & J each entitled to ½ of QMP acquired during putative marriage of JV & J.
· Vargas Ruling Fair?

· Normally if JV died intestate M would have taken ALL CP. Now she only gets her ½ share & trial court awarded JV’s ½ share, which ordinarily would to go M, not to J.
· Other Possible Claim to ¾
· Putative J is partner or in joint enterprise w/ V so property is held TiC
· At V’s death J takes her ½ as SP; remaining ½ is divided btw M (1/4 as CP) & J (1/4 as QMP).
· Other Possible - Can M argue for ¾?
· NO – as surviving spouse she could only claim JVs ½ share to QUMP he acquired w J.  
· Remember M also inherits 100% of the CP acquired during marriage to JV before JV’s putative marriage to J.
· Spearman- E married M in Alabama in 1946, 2 kids. E married V in CA in 1962, no kids. No petition for annulment or divorce ever filed for E & M. Edward died in 1969. Fed Employer’s insurance 10K to widow.
· Std is objective – reasonable person in putative spouse’s position.
· GF Belief – posited on view of facts known to spouse in question.
· Court- V was NOT putative spouse bc no good faith belief in marriage. Knew proper married was likely 7 took no steps to perfect her marital status.
· Marriage of Vryonis- W (Fereshteh), Moslem & Speros non-practicing Greek Orthodox. F lived in England for 6 yrs, had Ph.D, had been married before w/ 2 kids. 3/17/82 at her apt, F performed private marriage ceremony. Kept marriage secret & did not hold out as H & W. Speros dated others. Did not cohabitate. F had key to S’s house for 3 months. Separate tax returns, no joint title to property. F frequently asked S to solemnize but he refused. 9/1984 S married another woman. F petitioned for divorce 10/1984 seeking attys fees. S moved to quash bc no marriage existed. Trial Ct found F had putative spouse status; ordered S to pay attys fees. Set further hearing re: spousal support & property
· Court- 1. F WAS a putative spouse bc statutory requirement of void/voidable marriage is satisfied when there is a showing of an invalid marriage. This case, marriage was plainly defective.
· 2. Even if marriage is void/voidable F did NOT have a reasonable good faith belief marriage was valid. 
· GF belief of valid marriage requires GF belief of valid CA marriage
· Here- no attempted compliance w/ procedural reqs; tho solemnization is not absolute requisite it is a major factor. 
· Must be reasonable belief of valid marriage under CA law, NOT
· Is a Ceremony Necessary?
· Is it reasonable to believe you are married when you have never gone through formal ceremony w/ a license, officiating person, etc?
· Wagner v. County of Imperial- Action brought by W for H’s wrongful death. 10/1976 exchanged vows. Lived together, had a child, held out as H&W. 1978 H killed in auto accident. Trial court found W was dependent on C & believed in GF was married to him BUT was not putative bc no actual solemnization
· Court- do not need solemnization for putative spouse status.
· W entitled to sue for wrongful death. Although usual putative marriage may arise under circs where marriage is duly solemnized but suffer from lack of legal infirmity, lack of solemnization ceremony does NOT necessary mean bad faith.
· Here- court found GF belief.
· Centinela- Ct rejected as legally insufficient, putative spouse status predicated on purported CL marriage celebrated in Cal. 
· Putative spouse required reasonable good faith effort
· Bc no CLM in Cal, belief is one is unreasonable as a matter of law.
· It is possible to have a putative spouse in CA based on belief in a CLM?
· YES- reasonable to belief CLM made in state where marriages are valid. 
· Sancha v. Arnold- W was putative spouse bc she had GF belief in her CLM made in NV back when CLMs could be made there, even though her CLM actually might have been valid in NV.
· Common law marriage
· There is NO common law marriage in CA. Belief in putative spouse status based on common law marriage arising in CA is not valid as a matter of law.
· CA will recognize a CLM arising in another state if they are valid in that state
· But can be putative spouse status arising out a belief that CLM existed in another state, even if that CLM turns out to be invalid (eg. not meeting reqs)
· For a common law marriage to exist, there must be:
· An exchange of vows with a present intent;
· Cohabitation; and
· Holding out as husband and wife. 
· Sancha v. Arnold- W was putative spouse bc she had GF belief in her CLM made in NV back when CLMs could be made there, even though her CLM actually might have been valid in NV.
· Preserving the Putative Claim
· When a putative spouse finds out there is no marriage
· Right to recover depends on good faith state of mind
· When a putative spouse finds out marriage is invalid, must move out & file for dissolution to preserve his/ her rights after date of discovery.
· If the person stays, he/ she is considered a putative spouse for the first period of time but not for the period of time after discovery.
· Both spouses can be putative spouses if both have reasonably objective belief
· What if one spouse is putative & the other is NOT – jdx split re: getting QMP
· Marriage of Tejeda – aff’d QMP award to putative & non-putative spouse.
· Marriage of Guo & Sun- denying any award to Non-Putative Spouse where Putative Spouse did NOT seek any QMP.
· Note: Putative spouse status is not always helpful & will only be asserted if it helps.
· E.g. H is high wage earner & has valuable pension plan. Discovers wife knowingly went thru ceremony w/ him even tho she was not divorced from former H. Moreover W has not earned wages/very little during ‘marriage.’
· H will file for declaration of nullity but choose NOT to seek putative status bc then he keeps all wages & employment benefits earned during invalid marriage as His SP. As PS he only gets ½
· Remember**
· 1. Annulment/Dissolution involves ONLY claim on QMP (& possibly spousal support)
· 2. Death can involve both QMP & deceased’s SP (if died intestate)
· 3. Consider whether person w/ possible putative spouse claim may be better off not seeking putative spouse status.
· Preserving the Putative Claim Hypos: 
· What if J learned about JV’s continuing marriage before JV’s death
· To preserve claim as PS, should have left immediately & filed for dissolution/declaration of nullity
· What could she get if she had done so & both JV & M were still alive
· She would get ½ share of QMP acquired by her & JV during ‘marriage.’ She would have no right to any of JV’s SP (bc no death)
· What if he died day after she left?
· She has claim to her ½ share of QMP & if he died intestate she has to compete w/ M over his SP.
· What if J learned marriage was invalid but kept living w/ JV until he died 10 years later?
· She would be putative spouse ONLY as to QMPT acquired before she learned of his marriage, not as to property acquired after
· Note: if she & JV told no one that she discovered it invalid, she can claim putative spouse status throughout their ‘marriage.’
· BUT if 3rd party finds out then at JV’s death 3rd party could challenge J’s right to inherit any QMP or SP acquired by JV after date of J’s discovery.
· Note: both spouses can be putative spouse’s but if J had predeceased JV he could not be putative spouse bc he knew he wasn’t divorced from M.
· Unmarried Cohabitants
· Unmarried people can make valid contracts about their property.
· Marvin Agreements (Marvin v. Marvin)
· Unmarried people can make valid contracts as to mutual duty of support & holding property
· Such contracts are not void so long as sex is not the consideration.
· Court will recognize and enforce an agreement that is written, express, or implied.
· Proving Implied Amgt- facts that a couple live together, hold themselves out as married & act as companions & confidants do not by themselves show implied agmt to share property, when taken together & in conjunction w/ other facts bearing more directly on alleged agmt can show implied agmt
· Court also considers whether couple shared last name or children together
· Marvin Agreement does not 
· make the property CP. It is simply a contract. 
· make people putative spouses.
· Same sex couples can have Marvin agreements. 
· If no K can be proved: 
· person can recover quantum meruit for value of services performed
· Measure of recovery is the reasonable value of services rendered provided they were a direct benefit to the defendant.
· The value is not the amount of the benefit to the defendant. 
· Domestic Partners
· Family Code 297 (effective 1/1/2005)– two people can file for domestic partner registration with the Secretary of State if:
· Both persons have a common residence 
· Neither is married to someone else or in a DP with someone else that has not been terminated 
· The two persons are not related by blood in a way that would prevent them from being married to one another in this state
· Both persons are at least 18 years old (or have parental consent) AND 
· Either (a) both members of the same sex or (b) one person is age 62 or older and eligible for social security benefits.
· Cal Fam Code 297.5- Registered DPs shall have the same rights, protections and benefits and shall be subject to the same responsibilities, obligations and duties under law as are granted to and imposed upon spouses. 
· This includes: CP, mutual duty of support, mutual responsibility for debts to third parties, the right to seek financial support from the other following the dissolution of the partnership.
· Purpose is to treat DP’s essentially the same as married persons under CA law

· 297.5(c)- to extent provisions of CA law adopt, refer to, or rely upon, provisions of federal law in a way that would cause DP to be treated differently than a spouse, registered DPs will be treated by CA as if federal law recognized DP in same manner as CA law.

· Exception: Tax law: DPs in CA can file jointly & identify income as community, but under Federal Law cannot bc of DOMA.
· Defense of Marriage Act:
· Def. Of Marriage (1 USC §7): marriage means only a legal union btw one man & one woman as H & W, & word ‘spouse’ refers only to person of opposite sex who is a H or W. 

· Exemption from Full Faith & Credit (28 USC 1738(c)): No state, territory, or possession of the US, or Indian tribe, shall be required to give effect to any public act, record or judicial proceeding on any other state, territory, possession or tribe respecting a relationship btw persons of same sex that is treated as marriage under laws of such other jdx or right or claim arising from such relationship.

PREMARITAL AGREEMENTS
· PMAs Pre-1/1/1986 (Dawley)
· The PMA need not be made in expectation that marriage will terminate only by death.
· The PMA terms must not promote or encourage divorce (e.g. by giving a large monetary benefit to the economically inferior spouse).
· Objective terms of PMA control, not the subjective contemplation of one or both parties
· Must be entered into freely (voluntarily) without fraud, duress, coercion or undue influence. Factors are:
· Timing of signing of PMA – discussions before, circumstances surrounding signing (e.g. immediately before wedding)
· Understanding of the PMA – parties’ age, education, sophistication, prior experience with divorce, consultation with legal counsel or opportunity for such consultation, terms of PMA (e.g. vagueness, H’s lawyer shows, W says ok, then he changes it before she signs. If both have counsel more arms length dealing)
· The PMA may deal with property rights of spouses, but may not waive or limit spousal support (Higgason) (spousal support provisions are per se invalid)
· California Premarital Agreement Act (CPMAA) – 1986 
· Subject matter – 1612(a) – effective 1/1/86
· Can include
· Property
· Choice of law
· Personal rights and obligations
· Any other matter not in violation of public policy.
· Bc 1986 provision didn’t mention spousal support for a long time people assumed against public policy until Pendleton in 2000:
· Spousal Support waivers not per se unenforceable & will not violate public policy when executed by intelligent, well-educated persons, each of whom appears to be self-sufficient in property & earning ability, & both of whom have advice of counsel regarding their rights & obligations as marital partners at time they execute waivers
· Property Includes:
· 1. Rights & obligations of each of the parties in any of property of either or both of them whenever & wherever acquired or located
· 2. Right to buy, sell, use transfer, exchange, abandon, lease, consume, expend, assign, create a security interest in, mortgage, encumber, dispose of, or otherwise manage & control property
· 3. Disposition of property upon separation, marital dissolution, death or occurrence or nonoccurrence of any other event
· 4. making of a will, trust, or other arrangement to carry out provisions of the agreement
· 5. Ownership rights in & disposition of death benefit from life insurance policy
· Cannot include things in violation of public policy
· Encouraging divorce
· If on face of K one person would benefit from getting divorce, it would be violative of public policy (e.g. W gets house & $)
· K to pay spouse for services required by or inherent in marital relation – “essentials of marriage”
· Husband & wife cannot make a contract that one will support the other.  This is bc marriage carries a mutual obligation of support.
· CA – mutual duty of support incl. caring for ill spouse 
· Support incl sympathy, comfort, love, care & affection- can’t delegate to 3rd party.
· A public policy goal is to reduce “sickbed” bargaining.
· Non-married people can do this. (THIS WILL PROBABLY BE IN AN EXAM QUESTION.)
· Hypo: a wife leaves her husband, files for divorce, and says that it is too hard to care for him.  If the husband offers her all of his SP to reconcile and stay married, this is valid consideration and it is not contrary to public policy.
· The duty of support during the marriage is enforce by the ability of either spouse has to encumber the community.  If there is no community, there is an obligation to pay 
· Provisions that “punish” Cts refuse to enforce fault provisions in PMAs bc CA has no fault divorce. Can’t say one or both spouse will forfeit property interest for:
· Adultery, smoking, drug abuse
· Physical abuse – but can bring civil suit for this.
· Kids - Cannot put into agmt not to have kids, who will get custody, or don’t have to pay child support. Re child support- procreation not a right. Child is one w/ right to support. Cannot waive.
· Enforceability of Post 1986 PMAs - §1615 – enacted 1/1/86
· PMAs NOT enforceable if party against whom enforcement is sought proves either
· Spouse did not execute the agreement voluntarily (coercion & lack of knowledge) Factors include:
· Proximity of execution to the wedding;
· Surprise in presentation of the agreement; 
· Presence or absence of independent counsel;
· Inequality of bargaining power such as age & sophistication of parties
· Inequality of bargaining power in disclosure of assets; and 
· Understanding or awareness of the (objective) intent of the agmt. 
· BoP on party opposing enforcement to show absence of voluntary consent.
· OR
· The agreement was unconscionable when it was entered into (execution) AND
· Before execution of the agreement, the spouse was not provided w/ fair & reasonable disclosure of the property or financial agreements of other party.
· Note: must prove BOTH unconscionable agmt & inadequate disclosure. This can mean if there was fair & reasonable disclosure & agmt entered into voluntarily (which is party of basic K law), PMA will be enforced even if unconscionable.
· Note: Person against whom enforcement sought = support seeking spouse
· CPMAA Amendments – as of 1/1/2002
· Spousal support waivers
· When1615 became effective 1/1/86, it did not specifically mention spousal support.  For many years it was presumed spousal support provisions were still per se invalid.
· Then in 2000, in Pendleton v. Fireman court said
· Spousal support waivers are not per se unenforceable & will not violate public policy when executed by intelligent, well-educated persons, each of whom appears to be self-sufficient in property and earning ability, & both of whom have the advice of counsel regarding their rights & obligations as marital partners at the time they execute the waivers. 
· The legislature responded by in 2002 – 1612(c)
· ANY spousal support provisions (incl a waiver) will not be enforceable unless the party against whom enforcement is sought (party seeking support) was rep’d by independent counsel at the time the PMA is signed.
· Even if that party was represented by independent counsel, a spousal support provision will not be enforced if it is unconscionable at the time of enforcement.
· Enforceability (Reaction to Bonds) – Re: all other provisions (excl. spousal support)
· Bonds (2000)- even w/out independent counsel strict scrutiny should not apply to premarital agmts bc before marriage no confidential relationship, no fiduciary duty. Voluntariness must be supported by substantial evidence
· CA Legislature responded w/ §1615(c) – applies to all other prov (excl. spous sup)
· The parties are required to have independent legal counsel or to waive that right in a separate written document.
· The party against whom enforcement has been sought must have been given not less than 7 calendar days between the time the PMA is presented and the party is advised to seek legal counsel and the time the PMA is signed.  
· This applies to PMAs on or after 1/1/2002.
· Retroactivity
· Do NOT apply to PMAS made before 1986
· Cal Fam Code 1503- validity & effect of PMAS made before 1/1/86 shall continue to be determined by law applicable to agmts before 1/1/86
· DOES apply to PMAS made from 1/1/1986-12/31/2001
· Cal Fam Code 4(c)- Amendments to Fam Code apply to all matters governed by those amendments w/out regard to when the operative events occurred…subject only to sub 4(h) & due process requirements
· BUT (the old due process vested rights issue)
· Cal Fam Code 4(h)- if party shows & court determines [retroactive application] would substantially interfere w/ effective conduct of proceedings or the rights of the parties or other interested persons…court may decline to apply new law retroactively
· E.g.- After 1986 but before 2002 – H & W sign prenup that is ok in all other respects but less than 7 days btw first viewing agmt & signing it.
· Retroactive requirement of 7 days will violate due process & therefore prenup will be upheld if ok in all other respects
54

