Marital Property Outline Fall 2016


1) Introduction

a) History: Community Property v. Common Law Jurisdictions
i) Community Property ( CA’s system (divides SP and CP)
(1) Property treated as jointly owned unless agreement states otherwise 
(2) Chronology
(a) First adopted by Spanish settlers -- that’s why it’s in the seven western states
(b) 1849 - Cal Constitution: wife’s specific rights left up the legislature. Just says to women that their separate property was protected (gold rush!)
(c) 1850 - Cal Leg: creates separate and common property; husband has managerial control over wife’s separate property, subject to her consent for conveyance or encumbrance 
(d) 1975: Equal management and control of community property by husband and wife
ii) Common Law ( The dominant system in the Western world 
(1) Old common law → basically, H+W=H (no one uses this anymore)
(a) A wife can retain title to the property at marriage but she has no control over it -- husband has possession and control 
(2) New/reformed common law
(a) Property treated as separately owned unless an agreement explicitly says otherwise 
(i) By 1986, all CL jdxs enacted “equitable jdx”: means divorce cts are given discretion to fairly distribute property to avoid unjust results (ex: stay at home moms with no income)
(ii) Increasingly, courts are essentially using about 50/50 → means that at the end of the day, where you get divorced doesn’t make that big of a difference 
iii) Which law do you apply? Whichever law applies where the couple is domiciled! (doesn’t matter where the property is)
b) Basics of CA CP

i) Consequences of Characterization
(1) Division at Divorce
(a) Community property divided 50/50 by two spouses at divorce

(b) Separate property is owned by each spouse
(2) Division at death:

(a) No will

(i) Community property all goes to surviving spouse

(ii) Separate property 
1. No heirs -- separate spouse

2. Heirs -- spouse gets either ½ or ⅓

(b) Will

(i) Community property: dead spouse can devise their half of the community property

(ii) Separate property: can be willed away without comment from other spouse
ii) Definitions
(1) Separate property: all property that you own before marriage or you get during marriage by gift, bequest, devise, or descent ( aka (1) before marriage; (2) gift; or (3) inheritance
(2) Community property: everything not defined as separate property

(a) All property, wherever situated, acquired by a married person during marriage while they are domiciled in CA

(b) IMPORTANT: what matters is where you are domiciled, not where the property is located 
iii) Characterizing as SP or CP – Does it FIT (funds, intentions, titles)?
(1) Funds: look to trace the source of the funds used to acquire property (when was it acquired? With what money?)
(2) Intentions: what did the parties think and were there any intentions with it
(a) Look to see if they put title to it jointly v. in one person → what did they mean by that?
(3) Titles: putting title in one spouse’s name doesn’t change the character of the property but look for evidence of transmutation

2) Transmutation: Changing Property from SP to CP (or vice versa) or from one’s SP to the other’s SP
a) Rules that apply depend on the date OF THE TRANSMUTATION ( Critical time is the date of transmutation, NOT the date of the acquisition of the property
b) Prior to 1985 ( oral and implied agreements okay! (very lax rules about transmutation)
i) What mattered was the intent of the party whose interest was affected 
ii) Easier to prove in death cases than in divorce cases because in divorce cases, it’s his word v hers
(1) MARRIAGE OF RAFAEL: a death case → wife testifies that husband says that they were married, partners, filed joint taxes, and that everything they had was shared. The court said this showed intent and was enough 
(2) MARRIAGE OF JAFEMAN (1972): a divorce case → Ct says it isn’t enough that wife believed that it was THEIR property. Has to show HIS intent to make it theirs  
iii) MARRIAGE OF LUCAS (1980): divorce case where they buy a motorhome with ¼ community property and ¾ of the wife’s separate property. Title and registration are in her name, purchase agreement is in his name. W alleges that it was W’s separate property. Ct says H’s silence (failure to object) to putting title and registration in Brenda’s name alone was enough. 
c) AFTER 1/1/1985 ( transmutation must be in writing and be explicit (strict rules!)
i) How to transmute after 1985: It is the spouse “whose interest in the property is adversely affected” must make, join, consent to, or accept an express declaration in writing 
(1) What doesn’t work? Oral agreements, conduct of parties
(2) Writing must expressly state that there is a change in character or ownership of the property ( Use magic words: “transmutation”, community property, separate property, or language that expressly shows that you’re giving up your interest or changing the character of the property 
(3) ESTATE OF MACDONALD: Lady is dying of terminal cancer. They are trying to get affairs in order because they each have children from prior marriage. Wife wants her kids to get some $, and husband wants his kids to get some $. Wife signs a document that says “I hereby consent to the above designation of the trust” -- she’s saying she agrees that husband’s pension funds go to husband’s son. Ct says this doesn’t meet the express writing requirement and thus is not a valid transmutation because there is nothing to indicate she understood that she was changing the character of the property 
(4) MARRIAGE OF BARNESON: Barneson is 65 and marries a 36 year old and has a stroke. Tell his stock broker to “transfer” his stock certificates into wife’s name. After divorce, sought return of “transferred” stock. Ct says that the word “transfer” did not accomplish a transmutation. 
(5) Extrinsic Evidence ( not allowed in transmutation.
(6) Why? We’re trying to reduce litigation and create certainty. More extrinsic evidence → less certainty. 
(7) MARRIAGE OF CAMPBELL: Wife uses separate property to improve husband’s separate property house. Wife says they had an oral agreement to add her name to the title of the property, but husband didn’t do it before they separate. Wife wants to show evidence of oral agreement and ct says no -- no extrinsic evidence allowed
(8) MARRIAGE OF BENSON: Wife owns a trust as her SP. H + W own a house, gumball business, and a pension together. H signed a deed and transferred his interest in the house to the wife’s trust → a valid transmutation. Husband says he did this only because wife agreed to give up her community property interest in the pension to make it his separate property.  TC allows evidence of oral agreement as an exception to the statute of frauds for partial performance. SC rejects this  ( says that the transmutation statute has no exceptions, like the SOF. Need an express writing and that’s it! BUT says that husband can sue and say the wife breached fiduciary duty to him 
ii) Third Party Acquisitions ( explicit writing required to transmute character of property suggested by tracing even if purchased from a third party 
(1) MARRIAGE OF VALLI: H buys a life insurance policy with CP and has the insurer put W’s name as the owner of the policy. W argues that transmutation statute does not apply because it’s not an “interspousal” transaction. Ct rejects arg and says statute applies and you need express declaration to change character.
iii) Gift Exception ( Don’t have to satisfy the transmutation requirements if you’re giving certain kinds of gifts.
(1) Gifts must be:
(a) Clothing, apparel, jewelry, or other tangible articles of a personal nature
(i) What constitutes an “other tangible article of a personal nature”? MARRIAGE OF NEIGHBORS: says that an expensive porsche does not constitute tangible article of personal nature 
(b) That is used solely or principally by the spouse to whom the gift is made, and
(i) Can’t share it with all your friends!
(c) That is not substantial in value taking into consideration the circumstances of the marriage 
(i) MARRIAGE OF STEINBERGER: H+W buy an expensive diamond together. Husband gets it set and gives to wife for 5th anniversary along with a card that says “this is for you!” Ct says not within gift exception because it was of substantial value in consideration of the circumstances of the marriage. 
(ii) Have to look at how much they earn and spend. If they were super wealthy and it wasn’t a special or particularly expensive diamond for them, then it wouldn’t be substantial. 
iv) Statement in a Will
(1) Will: You can transmute property using a statement in a will but not effective until death of the person who made the will 
(a) Cannot be used as evidence of transmutation in a divorce case because you can still edit the will until death. CAN be used in a death case because then will is effective
(2) Trust: you can use in both divorce and death cases because trusts are effective as soon as they are executed 
3) Presumptions
a) General CP Presumption ( Property acquired during marriage is community property
(1) BoP on CP Proponent to show you got the property when you are married
(2) This presumption exists even if property is titled in one spouse’s name 
ii) Presumption conclusive unless rebutted.  How do you overcome the presumption? Trace!

(1) One spouse (separate property proponent) has burden to trace the source of the funds and prove that it came from funds acquired before marriage OR as a gift or through inheritance during marriage
(2) May be a clear and convincing or preponderance of evidence standard ( will be clear on exam
(3) DOWNER v. BRAMET: H and W separate and sign an agreement that income after 3/4/72 should be the separate property of the acquirer. After that date, but before the agreement was signed, husband received a ⅓ interest in a ranch by his employer who had no other retirement plans. Employer says it’s a gift. Wife says it’s community property. Ct says that it is a gift because former employer didn’t have a legal obligation to transfer and there was no bargained for exchange and no detrimental reliance. BUT under FC, all earnings or property acquired as a result of the labor, skill and effort of a spouse during marriage are community property. There was strong evidence in this case that the gift was made as a result of services rendered. 
iii) What if we’re not sure when property was acquired?
(1) Long marriages: in double digit long marriages, if property is possessed during marriage and cannot be traced, CP presumption applies
(a) LYNAM v. VORWERK:  H+W have a joint account that says either can withdraw money. After H dies, W withdraws $ and uses it without accounting for it and then W dies. Problem here is that we don’t know when the $ was acquired. Ct says that in a long term marriage (double digit?), ct will allow you to give rise to the community property presumption both when property is acquired or possessed. 
(2) Short Marriages: ct may switch presumption ( presume SP and place burden on CP proponent 
(a) FIDELITY v. MAHONEY: H had a son from another marriage and recently remarried. H bought a flight insurance policy but don’t know whether it was before or after marriage. Two months into marriage, he dies when his plane crashes. Both wife and son want proceeds. Ct says it’s the widow’s burden that the policy was acquired as community property → this is backwards! The burden usually would be on the son. 
b) Presumption When Title is in One Spouse’s Name
i) General CP property presumption still applies regardless of whose name it is in. TRACE.  
ii) MARRIAGE OF ETTEFAGH: Husband acquires real estate during marriage and titles in his name alone. Acquired during marriage so we presume that it is CP. H rebuts by providing his dad’s testimony that he received the funds to purchase the real estate as a gift. Ct says applicable standard is preponderance of the evidence.  
c) Apportionment: where a couple purchases something with part SP and part CP, and the SP proponent successfully traces their SP, the ct will apportion purchase price 
i) EX: H+W buy a $10k lamp during marriage using $6k SP and $4k CP. At divorce, W would get $8k -- $6k SP and $2k CP. If the lamp increased in value, proportions would stay – 60% SP and 40% CP. 
d) The Married Woman’s Special Presumption ( only presumption that is a SEPARATE property presumption
i) Applies before 1/1/1975. Presumed to be SP where:
(1) There is property (real or personal)
(2) Acquired by a married woman
(3) In a written instrument
ii) Presumption is rebutted by the husband’s testimony -- intention of the husband controls 
(1) If he did not intend a gift or if he did not intend to change the nature of the property, then his testimony can rebut the presumption that the property is the wife’s separate property 
4) The Role of Title in Characterization
	
	LUCAS
	ANTI-LUCAS 1984
	ANTI-LUCAS 1987

	Years and property affected
	1980-1984

all joint titled property
	1984 – present

ONLY joint tenancies
	1987 – present

All jointly titled property

	Characterization
	
	
	

	Presumption
	All joint titles ( CP
	Joint tenancies ( CP
	All joint titles ( CP

	Rebuttal
	Oral, express, implied, or written agreement
	ONLY written agreement 
	ONLY written agreement

	Reimbursement
	Right to reimbursement ONLY with an agreement (SP presumed to be a gift)
	IF ALL CP, Automatic reimbursement of SP UNLESS written waiver of reimbursement right
	IF ALL CP, Automatic reimbursement of SP UNLESS written waiver of reimbursement right

	Other Notes
	Transmutation ( when a spouse places SP in JT form, must satisfy transmutation statute before presumption applies 
	Can never be reimbursed for more than you put in ( no appreciation, interest, or getting more than property is worth
	This means that TIC and CP holdings can be rebutted with oral agreement until 1987.

	Retroactivity
	
	Characterization and reimbursement rules do NOT apply to property acquired before 1984 because it interferes with due process rights. UNLESS there is no vested property right because a spouse dies mid-divorce. 
	


i) LUCAS cases:

(1) MARRIAGE OF LUCAS: H+W buy a house in 1968. W pays for the down payment using SP and they take out a loan in both their names. The title was taken as a JT. W pays for $3k in improvements using SP and rest of expenses paid by community. Eight years later, they separate. Ct says if you buy a residence with separate and community property and title it as a JT, it is community property unless you have an agreement saying otherwise. Presumed to be a gift to the community with no right to reimbursement. 
(2) MARRIAGE of LAFKAS: Husband owned ⅓ interest in real estate partnership before marrying wife. During marriage, partnership modified the agreement to add wife to the title. When marriage dissolved, husband claimed partnership interested was his separate property. Wife said that it was a joint title subject to the joint title presumption. Ct agrees with Husband -- naming one or both spouses as the owner in a title document does not act as a valid transmutation
ii) Specifics of Reimbursement
(1) What is included in the definition of “contributions to the acquisitions of the property”?
(a) Down payments
(b) Payments for improvements (ex: new story, new pool, etc.)
(c) Payments to reduce the principal of a loan used to finance the purchase or improvement of the property
(d) NOT: expenses (payments of interest on a loan, payments for maintenance (ex: painting a house, retiling a roof), insurance on, or taxation of the property)
iii) Retroactivity of Lucas and Reimbursement
(1) Does due process permit the anti-Lucas legislation re reimbursement of a husband for separate property contributions to be retroactively applied in divorce proceedings filed after 1984 where the property was acquired before 1984?
(2) Related Cases leading to the Heikes decision (below)

(a) BOUL: ct rules that anti-lucas characterization rules CANNOT apply where divorce proceedings were commenced before 1984

(b) FABIAN: ct rules that anti-lucas reimbursement rules CANNOT apply where divorce proceedings were commenced before 1984
(3) HILKE: ct rules that anti-Lucas statute re-characterization COULD apply retroactively to property acquired before 1984 where H&W owned as JTs (because right to survivorship doesn’t vest until one spouse dies)  
(4) MARRIAGE OF HEIKES: H owns home and vacant lot as SP and conveys parcels to his wife and himself as JTs in 1976 (BEFORE 1984 reimbursement anti-lucas legislation is passed). Divorce proceedings in 1990 and divorce judgment final in 1992. Ct says anti-lucas legislation re reimbursement cannot be retroactively applied in divorce proceedings filed after 1984 when the property was acquired before ‘84 
b) Reimbursements for Improvements
i) What is an improvement? 
(1) Ex: adding a swimming pool, adding additional rooms to existing home, building a separate structure on their land 
(2) Improvements are “attached” to the existing property and cannot be sold separately from the property itself
ii) How do you handle an improvement? Either:
(1) Consider the improvement a gift; OR
(2) Permit reimbursement of the funds used for the improvement  OR
(3) Treat improvement as gaining an ownership interest (no one really does this)
iii) Three situations that arise with improvements:
(1) One spouse uses his or her SP funds to improve the other spouse’s SP
(a) Before 1/1/05 ( SP contributor has no right to reimbursement 
(i) Presumption was that it was a gift. Presumption could be rebutted with evidence that the separate property was not a gift (an agreement that it wasn’t a gift)
(b) After 1/1/05 ( SP contributor has reimbursement through tracing UNLESS there is a written waiver or a transmutation in writing 
(c) Retroactivity  - Rule is somewhat unclear
(i) Cts have said that “as a general rule, future changes to the Family Code apply retroactively”
(ii) But if the SC were to find there was a vested property interest here like in Heikes, they may decline to apply it retroactively 
(2) A spouse uses CP to improve the other spouse’s SP
(a) Rule before 1975 (Traditional Rule) ( when H as manager uses CP to improve W’s SP, funds are presumed to be a gift absent an agreement to reimburse
(i) MARRIAGE OF WARREN (1972): H uses CP to improve W’s SP. Since H was manager of CP, his use to improve W’s SP constitutes presumed gift. Ct found that neither party intended it to be a gift so presumption was rebutted and community had a right to reimbursement.
(b) 1975-2000 ( equal management and control becomes effective so either spouse who uses CP to improve other spouse’s separate property is giving a gift. 
(i) This happens when one spouse makes the decision to spend CP. On exam, look for “sole manager” or “without other spouse’s knowledge/consent/etc”
(c) After 2001 → cts get rid of the gift presumption; use of CP to improve the other spouse’s SP creates a right to reimbursement to the community without interest 
(i) MARRIAGE OF WOLFE: discard the gift presumption because most couples who divorce would anticipate reimbursement in that situation
(3) A spouse uses CP to improve his or her own SP 
(a) Before 1975 ( if H expends CP without the consent of his W for the improvement of his SP, the community is entitled to reimbursement UNLESS W consented to use of CP funds
(i) Rationale: recoupment is necessary to avoid constructive fraud against the W
(ii) MARRIAGE OF JAFEMAN: W thought home was CP but ct determined it was actually SP belonging to H. If W didn’t consent to use of community funds for SP, reimbursement to community. 
(b) After 1975 ( if either H or W use CP to improve their own SP, the community should be reimbursed UNLESS the other spouse consented to use of the CP funds
(i) MARRIAGE OF FRICK: makes pre-1975 rule apply to both H and W. “If either spouse appropriates community funds for his or her own benefit without consent of the other spouse, the community should be reimbursed”
(c) Modern Rule? ( There may be an absolute right to reimbursement of the CP funds (so SP contributor gets ½ CP funds used) even if the spouse consents 
(i) FC s 2640(c) and Wolfe suggests this because no one assumes that they’re going to be divorced!
(ii) ON exam, an answer would be something like “it’s not certain whether the older cases (Frick) survive” 
(iii) Amount of Reimbursement: under this test, would be entitled to the amount expended or the value added - whichever is greater, so that there will be no benefit from the breach of trust ( this means that you could be reimbursed for appreciation! 
5) Joint Titles at Death
a) General Rule: At death, we generally follow the title
i) If you die without a will, it doesn’t really matter whether it’s a JT or CP. Either way, the surviving spouse gets the other half.
ii) If you die with a will, it matters. If CP, you can will away your half. If it’s JT, you can’t will it away. 
b) Presumptions re joint tenancy at Death
i) JT presumption can ONLY rebutted by parties’ agreement that the property is not JT but instead CP or SP of either spouse.  NO TRACING. 
(1) Oral agreement okay prior to 1985; needs to be in writing 1985 and later
(2) Key time is when the transmutation occurred 
ii) ESTATE OF LEVINE: H+W own property titled as JT. H dies and writes in his will that he understands their house to be CP and gives his ½ to his children. Because ct finds there was no agreement between H+W, JT presumption becomes conclusion and wife gets the home. 
c) What happens when one spouse dies during divorce?
i) At divorce ( JT property presumed CP and JT automatically severed and turned into a TIC. 
ii) At death ( JT property presumed JT. 
(1) So if a spouse dies before divorce is final and property is divided by the court, the JT stays as a JT and the other spouse gets full ownership. 
iii) ESTATE OF BLAIR: H+W bought house in 1972 taking title as JT. Separated in 1985. W writes a new will that leaves estate to her sister and dies mid-divorce. Ct says that because the divorce wasn’t final, the JT presumption controlled so it was JT that she couldn’t will away. H gets her half. 
iv) MARRIAGE OF HIEKES: H+W marry in 1955 and buy a house as JT. In 1989, W files for divorce. W dies after divorce final but before ct considered division of JT house. Ct held case was still divorce case because TC had not divided property so it was CP and divided equally between spouses. H has no vested interest in property because marriage ended in divorce, not death.  Ct holds that anti-Lucas legislation re: reimbursement CANNOT be retroactively applied in divorce proceedings filed after 1984 because it would deprive a spouse of a vested property right without due process of the law. 
d) Community Property with Right of Survivorship (Survivorship CP)
i) As of 7/1/01, a H+W may hold title as CP with right of survivorship
(1) Created when “expressly declared in the transfer document” that the title is CP with right of survivorship
(2) If the marriage ends in divorce, property treated as CP
(3) If the marriage ends in death, property treated as JT and surviving spouse gains property by right of survivorship 
(4) While both spouses are alive, you can terminate the right to survivorship the same way you sever at JT
ii) What are the advantages of holding property this way?
(1) Get to avoid probate! 
(2) Tax advantage → CP with survivorship treated as no gains while a JT will be taxed on gains for other 50% 
(a) Basis = the baseline against which gain is measured
(b) In JT, only ½ of property receives a stepped up basis. In CP, entire property gets stepped up basis. 
(i) Ex: H+W purchase a home for $100k. H dies when the property value has increased by $1M. W gets full ownership and decides to sell. 
(ii) In a JT ( W’s new basis will be $550k ($50k for the ½ interest she already possessed and $500k for the ½ interest she acquired through the right of survivorship)
(iii) In a CP, the entire property gets a stepped up basis. Instead of $550k, it becomes $1M. Taxable gain = $0.
6) The tangible and the intangible: classification of specific types of property
a) Commingled bank accounts 
i) Defined: Commingling = the situation where both CP and SP funds have been deposited into a bank account 
ii) Family expense presumptions: community property first
(1) Funds used for family expenses = food, rent, vacations, medical and dental care → things that are consumed and do not result in acquisition of property that would ultimately be divided at divorce or death 
(2) Two main rules for family expenses:
(a) Available CP funds are presumed to be used to pay for family expenses. SP funds are deemed to be used for family expenses ONLY when CP funds are exhausted.
(b) When SP funds are used to pay for family expenses, the separate estate has NO RIGHT to reimbursement unless the parties have agreed to reimbursement 
(c) Rationale: duty of spouse to provide support for each other during marriage 
iii) Rule for non-family expenses: when funds from a commingled account is used to acquire disputed property, there is a rebuttable presumption that funds used were CP and the asset is CP
(1) SP proponent has the burden of tracing to show that property was acquired with the SP funds 
(2) Two methods to trace when you use money from a commingled bank account to acquire the property 
(a) Exhaustion Method
(b) Direct Tracing 
(3) Exhaustion Method ( SP proponent can rebut the CP presumption if, at the time of acquisition, all community income was exhausted by family expenses
(a) When the spouse commingles funds, they “assume the burden of keeping records adequate to establish the balance of community income and expenditures at the time an asset was acquired” 
(i) SEE v. SEE: H argues that he should be able to show that an excess of community expenses over community income over the entire length of the marriage was sufficient to show that all property acquired during the marriage was his SP (total recapitulation). TC adopts this approach. BUT ct rejects this approach because property is not left in limbo until the end of the marriage – have to show that CP was exhausted when the alleged SP was purchased ( have to show that at the time of the acquisition, community expenses exceeded community income  
(b) Potential Exception: Only when, through no fault of the spouse, it is not possible to ascertain the balance of income and expenditures at the time property was acquired can recapitulation of the total community expenses and income throughout the marriage be used to establish the character of the property  (Ex: natural disaster destroyed all records ( this is probably not a thing today b/c online)
(4) Direct Tracing Method (preferred by the SP proponent)
(a) SP proponent only has to show:
(i) That SP funds were in the account; and
(ii) That the SP proponent intended to use the SP funds to acquire the property in question
(b) MARRIAGE OF MIX: W makes significantly more than H. They share a commingled bank account. Uses direct tracing to show that SP funds were in the account through evidence of her income and expenses and that she intended to use those funds to acquire the property (usually through testifying and by showing that you received the funds close to the time of spending)
(c) Keeping Adequate Records → direct tracing method now more strict
(i) ESTATE OF MURPHY: Ct says you can use direct tracing methods but that you have to show the disposition of the funds to show that SP funds were used to acquire the property → have to show expenditures from the account when they were made and what they were used for (SHOW ME THE RECEIPTS)
(ii) MARRIAGE OF FRICK: H showed that he received specific amounts of SP each month and that he paid a specific amount every month for the encumbrance. Ct says that is not enough because it didn’t show the full picture of the activity in the account at the time of the payments. 
b) Joint Bank Accounts: contributions to bank accounts of married persons are presumed to be CP and can be rebutted by tracing to SP 
c) Educational Degrees
i) Majority of courts conclude that an educational degree is either:

(1) NOT property OR 
(a) Not property because you can’t divide it at divorce and you can’t sell/transfer/assign/inherit a degree
(2) that it is the SP of the spouse who attained the degree. 
ii) In most longer marriages, this doesn’t pose a problem because spouse with degree has enhanced earning capacity which contributes to CP. BUT problem created when marriage isn’t long and one spouse supports with no benefit. 
iii) Solution: 
(1) with the diploma goes the debt AND 
(2) reimbursement of community contributions to the community
(a) Includes payments for tuition, fees, books, supplies, transportation, special living expenses (NOT normal living expense)
(b) The amount reimbursed includes interest at the legal rate (10%), starting from the end of the calendar year in which the contributions were made
(3) Court as a lot of discretion: “Unjust provision”: statute says that reimbursement and assignment of the loan may be reduced or modified if unjust 
(a) rebuttable presumption that it is just if the community has substantially benefited from the CP contributions made more than 10 years before the divorce
(b) Rebuttable presumption that the community has not substantially benefited from CP contributions made less than 10 years before the divorce
iv) Loan Incurred Prior to Marriage ( same rules apply 
(1) MARRIAGE OF WEINER: During marriage, CP paid more than $12k on H’s med school loans. Ct says that H had to reimburse the community.  
(2) Any debt that remains from a premarital educational loan is assigned to the student spouse who incurred the loan. 
v) Reimbursement only allowed when the education or training substantially enhances the earning capacity of the spouse seeking education
(1) Determined on a case-by-case basis
(2) Cases suggest that you have to show that you pursued the degree with the purpose of getting a better job OR that the increase in earning capacity was actualized in order to get reimbursement 
(a) Means that educated spouse will always argue they just pursued something for interest! 
(b) MARRIAGE OF GRAHAM: Police officer H goes to law school, though he has no intention of becoming an attorney. Pays through a loan and CP. W wants reimbursement for CP contributions. Ct says that enhancement was questionable at that stage of his education and it was too speculative to say it would enhance earnings. 
(3) Degrees often considered for earning potential: medical or law school 
(4) Common degrees that are for “interest”: Culinary degrees; English or arts degrees 
d) Community Businesses, Professional Practices, and Goodwill
i) To the extent that interests in businesses, corps or partnerships are acquired during marriage, they are CP unless you can trace
ii) Value of a business = tangible + intangible assets  
(1) Tangible assets = real estate, equipment, inventory, office furnishings, what is in your bank, etc.
(2) Intangible assets = goodwill, etc.
iii) Details on Goodwill
(1) What is goodwill? Valuable interest in the expectation of continued public patronage on account of its reputation for skill
(2) Can obtain goodwill in a business or an individual professional practice BUT artists, athletes, etc. are not considered professionals who have goodwill 
(a) MCTIERNAN v. DUBROW: H is a director who claims to have “celebrity goodwill” as a form of professional goodwill. Ct says he only has exceptional earning capacity and professional reputation which is entirely personal to him (non-transferable) with no saleable practice. 
(3) THUS, goodwill of a spouse’s professional practice is taken into consideration in determining the total CP
(4) How do you value goodwill?  A question of fact that must be determined by the ct at divorce
(a) Two common methods of establishing goodwill:
(i) “Market analysis”: what would someone who is going to buy this business pay for it
(ii) Capitalization: look at the profits of the practice for one year, subtract a salary, and multiply it by some value
(b) BUT goodwill may not be valued by any method that takes into account the post-marital efforts of either spouse (aka any method of valuing goodwill based on the earnings or projected earnings of a spouse after separation or divorce is prohibited)
(c) Cts have a lot of discretion in this area and there are no bright line rules
(i) Ex: if a partnership has in their k language that says “the other partner will buy it out for $200k”, that language is not binding as to the value of goodwill 
e) Separate Property Businesses
i) If a spouse owns a business prior to marriage or starts a business during marriage using funds received from a gift or inheritance (SP), then that business is SP ( thus, rents, issues, and profits of that property are also SP
ii) HOWEVER, in equity, some of the increase in value of the SP may really be CP because the effort of the spouse owning the SP is really “community” effort
(1) If there is a long marriage and the business is all SP, the cts will feel like the other spouse will deserve some $. The business stays as SP but we may attribute some of the increase in value as CP
iii) Two Formulas: Pereira / Van Camp
(1) Increase due to community effort ( Pereira Approach: SP owner gets a “fair return” (before 1955=7%; after 1955 10%); Community gets the rest
(a) This approach favors the community
(b) Use this approach if: SP spouse spent a lot of time in the business or business growth was substantial relative to other similar businesses (suggests not due to market conditions)
(2) Increase due to something other than community effort (like economic circumstances) (Van Camp Approach: community gets “reasonable value” of services (like a salary) and the rest is SP. 
(a) This approach favors the SP owner
(b) Use this approach if: growth was the same as other similar businesses (looks like market conditions); unusual economic situation that helped all businesses;
(c) GILMORE v. GILMORE (1955): H owned 3 car dealerships before married. Value increased substantially and H received salaries. Ct says that increase was due to economic conditions after WWII so Van Camp applies. Thus, community gets salary and he keeps SP business.
(3) These two approaches cause WEIRD arguments in court because the SP owner will want to argue that their success wasn’t their doing so Van Camp applies and they get more SP. Non-SP owner will argue that the SP owner was amazing and that they Pereira approach should apply. 
(4) HYBRID approach: there is the potential to do a hybrid approach where it considers both economic circumstances and community efforts. (MARRIAGE OF BRANDES)
7) Who has the Power? Management and Control of CP
a) History
i) Before 1975 ( management and control of CP was under the husband’s control except for a wife’s uncommingled CP earnings and SP

ii) After 1985 ( Equal management and control 
(1) retroactive to property acquired prior to that date 
(2) Either spouse can control CP and can spend as if it’s CP unless an exception applies (see below)
b) Limitations on Equal management and control
i) Bank Accounts:
(1) Access to bank accounts in one spouse’s name are limited to that spouse 
(2) Other spouse will only have access with court order (which means you’re probably getting divorced anyway)
(3) Depositing your earnings into a bank account with your name only does NOT change character of property --- still need a valid transmutation to change character 
ii) Sale or conveyance of Community Personal Property
(1) Requires written consent before a spouse sells, conveys, or encumbers community personal property used as the “family dwelling, or the furniture, furnishings, or fittings of the home or the clothing of the other spouse or minor children”’
(2) Ex: wife takes out a loan with furniture as collateral. If she defaults on the loan, the creditor would have to return any confiscated furniture because she didn’t get H’s consent 
iii) Gifts to third parties
(1) FC prohibits gifts or disposal of CPP for less than fair and reasonable value UNLESS the other spouse has given written consent 
(a) What is fair and reasonable value? 

(i) ESTATE OF BRAY: Son given accounts and bonds by H when H dies. W claims money is a gift without consent. Son claims it’s payment for work he did. Ct says it’s a gift because son didn’t even know about it until death. 
(b) NOTE: does not apply to gifts between spouses --- that is governed by transmutation
(c) What happens if a spouse violates this rule?
(d) During the marriage → nonconsenting spouse can ratify the gift or revoke the gift and sue to recover all of the property from the community (If all is recovered, nonconsenting is entitled to their half)
(e) After death of donor spouse → nonconsenting spouse can ratify or void gift up to one-half the current value of the gift (gets that amount of $ back)
(2) Who can be sued to recover gifts made without spouse’s consent? Can sue those who got the gifts or the spouse who gave the gifts (or their estate)
(a) FIELDS v. MICHAEL: H gives away gifts of almost $500k without W’s consent but gifts had mostly been “used up.” H dies.  Ct says W can sue H’s estate. 
c) Community business
i) Primary management and control is in the spouse who operates, owns, or manages the business
(1) Managing spouse “may act alone in all transactions” 
(a) HOWEVER must give prior written notice (BUT not receives consent) to the other spouse for all major business transactions such as sale, lease, exchange, encumbrance or other disposition of all or substantially all of the property used in the operation of the business
(b) Failure to give notice does NOT void the transaction (remedies include suing for breach of fiduciary duty or ordering an accounting)
(2) Rationale: to facilitate business transactions 
d) Community Real Property

i) “Either spouse has the management and control of the community RP” 

ii) HOWEVER both spouses must join in executing any instrument for sales, conveyances, encumbrances, or leases over one year
iii) What happens when title is held in one name and that spouse sells without other spouse joining? 

(1) Non-selling spouse can void the instrument 

(2) Buyer thus has no right to the property but the community has to repay the purchase price to the bona fide purchaser 

(a) Non-selling spouse has to pay for selling-spouse’s actions BUT if property has appreciated, you can get more $ back than you owe purchaser OR you can also borrow money to pay back purchaser 

(b) LEZINE: W filed for divorce after learning that her H borrowed money and gave the lender a secured interest in their CP home. TC awards bank money judgement for debt H incurred. Community receives the property back, but the community still owes the debt. W is stuck with the loan that H incurred. 

iv) Two other noteworthy aspects of CRP: 

(1) One-year statute of limitations gives an innocent spouse one year to file an action to avoid a unilateral transfer of CRP in violation of the joinder provision
(2) Attorneys’ fees: a spouse may encumber his or her interest “to pay reasonable attorney’s fees in order to retain or maintain legal counsel” → can encumber his or her ½ of CRP to pay attorneys’ fees for divorce
e) Fiduciary Duties ( each spouse owes the other a FD 
i) Duty to share info: full disclosure and access to information about assets and debts of the community, upon request 
ii) FC also creates duties associated with a “confidential relationship”
(1) What does the “confidential relationship” require? 
(a) “Highest good faith and fair dealing”
(b) “Neither shall take any unfair advantage of the other”
(c) “Same rights and duties as non-marital business partners” 
(2) FC refers to Corp. Code which provides more info about what confidential relationship requires. Including:
(a) Access at all times to any books kept regarding a transaction. business records, bank accounts, retirement accounts, bills, etc. 
(b) Rendering upon request true and full information of all things affecting any transaction which concerns the CP
(i) There is confusion about whether it is “upon request” or “without demand” because family code says to look to corp code but corp code changed from “upon request” to  “without demand” (to an affirmative duty) in 2003
1. MARRIAGE OF WALKER (2006): W handled all financial affairs and withdrew money from accounts which incurred penalties (impairment because she lost money). She didn’t hide them but he didn’t ask about them. Ct said you cannot apply affirmative duty to disclose retroactively. 
2. FOSSUM: In 2002, W failed to disclose a $24k cash advance on a cc she used to purchase a horse trailer and car for her son. Ct finds that she failed her fiduciary duty to disclose affirmatively. THIS IS THE OPPOSITE OF WALKER. 
(c) Accounting to the spouse any benefit or profit derived from a transaction by one spouse without the consent of the other spouse which concerns CP 
(d)  Duty of care: to refrain from grossly negligent or reckless conduct, intentional misconduct, or knowing violation of the law
(i) Grossly negligent or reckless conduct
1. Ordinary negligence is not included 
2. DUFFY: H took $500k out of IRA and invested in five technology stocks, losing $250k. COA said that a spouse is not bound by prudent investor rule and thus H did not violate duty of care. Basically says that because he owes no duty of care, he doesn’t violate it.  
a. Rationale: legislation does not include the language “but not limited to” and thus only includes three specific duties listed in the statute -- to refrain from engaging in grossly negligent or reckless conduct, intentional misconduct, or a knowing violation of the law 
3. In 2002, legislature stepped in to change DUFFY → adds “but not limited to” to create additional duties to those listed and give judge’s more discretion to find a breach of fiduciary duty. 
4. now, H’s actions MAY be considered “gross mishandling” and be a violation of spouse’s fiduciary duty BUT we really don’t know! 
(ii) Intentional misconduct or knowing violation of law
1. BELTRAN: H had to reimburse the community for the amount of a military pension that he forfeited as part of his sentence in a military court martial in a case for lewd conduct.  Ct says this is an intentional misconduct or knowing violation of the law so he has to reimburse the community. 
2. STITT: W was facing criminal and civil embezzlement charges and ct decided that wife was solely responsible for attorney’s fees and they are not a community debt because her actions were intentional and knowing. 
(iii) Unfair advantage
1. LUCERO: H uses SP, not CP, to reinstate his pension to ensure that his pension becomes SP. This deprives W of her ½ of the pension. Ct decides this amounts to taking unfair advantage. 
2. SOMPS: H used SP funds instead of CP funds to buy investment realty. Ct says not a breach of fiduciary duty or unfair advantage because spouse has a choice of which funds to use when making an investment. 
a. BUT if the use of SP represents an attempt to deprive the other spouse of an interest in CP, like a pension, retirement account, or employment opportunity, that action differs from a simple choice of which funds to invest 
3. Unfair Advantage and the Presumption of Undue Influence

a. If a spouse is advantaged by a transaction, a presumption arises that the advantaged spouse exercised undue influence over the other spouse. 
i. Spouse that is advantaged has the burden of rebutting the presumption → has to show:
ii. that the transfer at issue was “freely and voluntarily made”;
iii. with the full knowledge of the facts; and 
iv. with complete understanding of the effects of the transfer 
v. DELANEY: H conveys SP interest to himself and his W as JTs because she tells him it was necessary and because he was cognitively impaired. H claims he was unduly influenced by W. Ct says she gains unfair advantage so it’s a breach of her fiduciary duty and the transfer is void so residence remains his SP. 
vi. MATTHEWS: W executes a quitclaim deed and claims H had an unfair advantage. Ct said that H was able to rebut the presumption because she was fluent in english and managed financial affairs of the household and she signed the deed to get a lower interest rate.
4. FOSSUM: H+W buy a house in one spouse’s name who has better credit. They agree they will later put in both names. They need to refinance so they put back into H’s name only. H never put the house back into both of their names. Ct says you can’t rebut the presumption because there was a promise between them to put it back in both of their names so failure to put it back was a failure to deal with his spouse in the highest good faith
(3) How long does the fiduciary duty last? Until the final distribution of assets!
(a) MARGULIS: H manages finances. W files for divorce in 2002 but no response until 2007. Ct finds that H breached fiduciary duty owed to W “to maintain proper records of all community assets” because “duty to disclose is an affirmative and broad obligation that continues to bind spouses after separation until final distribution of assets”  
f) Restraints during divorce proceedings 
i) When you get a divorce summons, you get a TRO which says that you can’t transfer, encumber, conceal or dispose of any property (SP or CP) without the written consent of the other party or an order of the ct 
(1) Four exceptions:
(a) in the usual course of business (Ex: if you already own a business, you can keep doing those business things)
(b) for the necessities of life (Ex: you can still pay rent without checking in with your husband)  
(c) to secure a divorce lawyer 
(d) extraordinary expenditures: a spouse must notify the other spouse of any “proposed” extraordinary expenditure at least five days before incurring such an expenditure and account to the court for them 
ii) MITCHELL: Spouses can sever JT after divorce proceedings are initiated without violating the TRO 
iii) MCTIERNAN v. DUBROW: H sold CP stocks without informing his wife or the ct because he just didn’t think it would be a problem. After he sold them, their value went up a lot. Ct says that violations of the TRO, even if not malicious, are treated like a breach of fiduciary duty. 
iv) ROSSI: W intentionally conceals from H that she wins the CA lottery. Ct says she acted with fraud and remedy that ct gives is that H is entitled to all the lottery winnings. If it was a non-malicious breach, he would have gotten half. 
g) Remedies for breach of fiduciary duty 
(1) A ct ordered accounting (may be of limited futility) ( available during marriage, at divorce, or death
(2) Get a ct order to add your name to CP held in one spouse’s name
(3) For non-malicious breaches → innocent spouse gets 50% of asset plus attorney’s fees and ct costs
(4) For malicious or fraudulent breaches → innocent spouse gets 100% of asset undisclosed or transferred in breach of fiduciary duty
8) What if we have debts? Creditors’ Rights and the Community
a) Liability for Marital and Premarital Debts
i) The community estate is liable for a debt incurred by either spouse before or during marriage 
(1) Doesn’t matter which spouse controls the CP or whether one or both spouses are party to the debt 
(2) Don’t divide debts into C or S because we prioritize creditor’s rights to facilitate loans
ii) A spouse’s SP is protected from debts incurred by the other spouse (aka creditor can reach CP for debt incurred by one spouse and if no more CP, creditor can reach SP of spouse who incurred debt but not SP of other spouse) 
b) Exceptions to Liability Rules
i) A spouse is “personally liable” (all that person’s property, CP and SP) for debts incurred for: 
(1) the “necessaries of life” (living costs consistent with the spouses’ station in life -- to keep your lifestyle) while the spouses are living together; and
(2) for “common necessaries of life” (expenses required to sustain life -- food, clothing, housing, medical expenses) while the spouses are living apart”
(3) NOTE: There might be a right to reimbursement here! 
c) Questions to ask: When, What, Which
i) When was the debt incurred --- before, during, or after marriage/separation?

ii) What property is liable for the debt – CP, H’s SP, W’s SP?

iii) Which kind of debt was incurred – k, necessaries, common necessaries, pre-marital spousal or child support, tort judgment? 

d) Contract Debt
i) Incurred before marriage (including necessaries):
(1)  CP liable UNLESS you shield by:
(a) You keep those earnings in a separate bank account where your spouse has no right of withdrawal (name not on account) and
(b) You do not commingle those earnings with any other CP
(i) You cannot shelter your earnings this way for debts incurred DURING marriage 
(2) Contracting spouse’s SP is on the hook for debts, but non-contracting spouse’s SP not liable
ii) Contract debt incurred during marriage
(1) Not necessaries: CP liable; contracting spouse’s SP liable; non-contracting spouse’s SP NOT liable
(2) Necessaries: CP liable; contracting spouse’s SP liable; non-contracting spouse’s SP liable (but may have right to reimbursement)
e) Child and Spousal Support Obligations
i) A child or spousal support obligation of a married person that does not arise out of the marriage (spousal or child support from another relationship) shall be treated as a debt incurred before marriage
(1) Thus, CP is liable, but can be reimbursed from the debtor spouse’s SP

(2) Also, have the option of shielding your earnings with separate account 
(3) SP of support spouse liable; SP of non-supporting spouse is NOT liable 
f) Tort Obligations
i) Torts and ks are treated the same --- CP is liable for debt incurred before or during marriage; SP of tortfeasor spouse is liable and other spouse not liable; spouse can shield CP earnings for debt before marriage
ii) “Order of Satisfaction”: order of taking money is based on tortfeasor spouse’s activity -- for the benefit of the community or not:
(1) If yes, CP first, tortfeasor spouse’s SP second
(2) If no, tortfeasor spouse’s SP first, CP second
iii) What is performing for the benefit of the community? Not the tort itself but what spouse was doing when tort occurred (ex: driving to work → for community; driving to steal goods → not for community)
g) Debts and Obligations Incurred While Spouses are Living Separate and Apart Before Dissolution (after separation but before divorce)
i) After separation, a spouse is liable only for debts for common necessaries of life incurred by the other spouse 
(1) K debt, necessaries, and tort debt: CP NOT liable, spouse’s SP liable 
(2) Common necessaries: CP is liable; contracting spouse AND non-contracting spouse’s SP is liable
9) How Do I Leave Thee? Division at Divorce
a) Separate and Apart 
i) Earnings of a spouse while living separate and apart from the other spouse are the SP of the spouse.
ii) When are you living separate and apart? “when spouses have come to a parting of the ways with no present intention of resuming marital relations” → look at conduct that “evidences a complete and final break in the marital relationship” or intent to end marriage and conduct consistent with that intent
(1) MARRIAGE OF BARAGRY: H moves out of house in ‘71 but doesn’t file for dissolution until four years later. Ct says that earnings over those four years are CP because weren’t separate and apart until then because they carried on the appearances of marriage
(2) Later cases make clear that neither moving out or filing dissolution petition are determinative of date of living separate and apart  → must look at all the conduct 
(a) MARRIAGE OF HARDIN: Ct says moving out is not determinative ( also consider continuing economic relationship, emotional ties, social ties, attempts at reconciliation, and sexual relations. 
(b) MARRIAGE OF MANFER: W argues that private conduct controls. H argues that public conduct controls because they kept separation secret for a long time. Ct says that no facts are determinative and words and actions are best evidence. Look at parties subjective intent as objectively determined. 
(3) Legislation was passed that held that parties can live under one roof and still be living separate and apart. 
(a) MARRIAGE OF NORVIEL: SC rules that living “separate and apart” is when “spouses are living in separate residences and at least one of them has the subjective intent to end the marital relationship,” THIS WAS OVERTURNED
b) Division of Assets and Liabilities at Divorce
i) Characterizing Debts
(a) Some debts excluded completely from division at divorce
(b) Educational loans → remaining portion of the loan assigned to spouse who received or is receiving education
(c) Tort where liability not based on an act which occurred while the married person was performing for the benefit of the community 
(2) Generally, debts allocated based on when they are acquired
(a) Debts incurred before marriage belong to the spouse who incurred the debt
(b) Debts incurred during marriage and before separation must be characterized as C or S debt and divided accordingly 
(i) C Debts are divided equally; S debts are confirmed without offset to the spouse who incurred the debt 
1. A S debt can be incurred for during marriage if it was “not incurred for the benefit of the C” (ex: debts from intentional torts or crimes)
2. Negligent tort → community debt if for benefit of community (Ex: H accidently kills someone by dropping a paint can on their head while painting the house); S debt if NOT for benefit of community
3. Intentional tort → S debt
ii) What if Debts Exceed Assets? If C debts > C assets, excess debts assigned as the ct deems just and equitable, taking into account factors such as the parties’ relative ability to pay
iii) Debts after separation: Three categories of debts:
(1) Common necessaries of life (food, clothing, housing, medical care) ( debt to either spouse according to needs and abilities to pay at time debt incurred 
(2) Necessaries of life (to maintain lifestyle) ( same as above; debt to either spouse according to needs and abilities to pay 
(3) Non-necessaries (anything else) → confirmed without offset to the spouse who incurred the debt 
iv) After entry of judgement but before dissolution → spouse is responsible for his/her own debts without offset  
10) Premarital Agreements: 
a) Purpose and Background
i) Before widespread divorce, prenups were used to arrange financial affairs in the event of death
(1) Financially superior spouse would want to protect assets; inferior spouse would ensure protection
(2) Typically would provide that each spouse’s earnings during marriage would be spouse’s separate property 
ii) Before 1960s, it was against public policy to contemplate divorce. Then, feminism! A good change because: less horrible litigation; more financial planning in advance; encouraged couples to consider in advance the details of how the marriage would end 
b) Challenging a Premarital Agreement
i) Can challenge a prenup if at the time of signing there was (1) fraud, (2) duress, or (3) undue influence upon that spouse
(1) ESTATE OF NELSON (1964): H was 50 yo real estate broker that extracted a one-sided prenup from his 22 yo pregnant secretary in which she waived spousal support. Ct upholds probate court’s decision that agreement was invalid because of disparity of power between the two. 
(2) MARRIAGE of DAWLEY: W pregnant and going to get married because she’s afraid she’s going to lose her job. Prenup contained mutual SP clause and set a minimum but no maximum of spousal support. W claimed undue influence but because she was an educated person who had counsel before executing agreement, ct found no undue influence.
(3) Terms of a prenup cannot be such that they promote, encourage, or facilitate divorce. (Ex: economically inferior spouse getting a huge pay out at divorce)
ii) The terms of prenup control, not what the parties thought at the time
c) 1986 Premarital Agreement Act 
i) Background
(1) Promotes freedom of spouses to k regarding their property and to encourage uniformity in enforcement 
(2) Applies only to premarital agreements executed on or after 1/1/86
ii) General Requirements of Act
(1) Must be in writing and signed by both parties 
(2) Consideration not required, but generally must abide by k law 
(a) must be stated with sufficient certainty to be an enforceable k
(b) parol evidence not allowed to insert missing terms and conditions absent from agreement but can be used to explain existing terms 
(i) MARRIAGE OF SHABAN: H submitted 1 pg k in Arabic signed by W’s father. K only discussed dowry and H tried to introduce parol evidence to show Islamic law controlled. Ct says parol evidence not allowed to explain k terms. 
(c) Subject to Statute of frauds exception: promissory estoppel
(i) HALL v. HALL: H promised W that if she married him, she could live in his house until she died if she would give up her job, apply for social security at age 62, and give him $10k. She fulfills her bargain but H dies before signing trust amendment. Ct says partial performance of oral agreement qualified as an exception to SoF. Holding limited to situations where party seeking enforcement fully “performed his/her part of the bargain and in doing so irretrievably changed his position”
iii) Amendments after marriage:
(1) Before ‘86 act ( revocation was allowed by oral agreement or conduct. 
(2) After ’86 ( amended or revoked ONLY by a written agreement signed by the parties
iv) Subjects of Premarital Agreements
(1) Include: (1) Rights to property; (2) Choice of law (SP v. CP principals); and (3) Any other matter not in violation of public policy or criminal law including personal rights and obligations 
(a) Spousal support waivers are allowed!
(b) PENDLETON v. FIREMAN: H+W agreed that if they divorced, they would waive all rights to any spousal support. At divorce, W sought spousal support anyway. SC says spousal support waivers are allowed -- waivers “executed by intelligent, well-educated persons each of whom have property and earning ability and both of whom have the advice of counsel are deemed to not violated public policy and not be per se unenforceable”
(2) Only thing specifically prohibited from inclusion is child support 
v) Defenses to Enforceability ( Two ways to invalidate an agreement by the party against whom enforcement is sought:
(1) Prove that the agreement was not executed voluntarily 
(a) Requires showing fraud, coercion, or lack of knowledge at the time of signing (high threshold)
(b) What constitutes involuntary and how to do you prove the standard? 

(i) Factors to consider:
a. Proximity of execution of agreement to wedding

b. Surprise from the presentation of the agreement

c. The presence or absence of independent counsel or an opportunity to consult independent counsel

d. Inequality of bargaining power (indicated in some cases by relative age and sophistication of the parties)

e. Disclosure of assets; and 

f. The understanding and awareness of the agreement 
(ii) MARRIAGE OF BONDS: H was a prof. Baseball player and W had little bargaining power. Signed a prenup where they waived any interest in earnings and acquisitions of the other party during marriage. At divorce, W challenged validity of prenup claiming it was not entered into voluntarily. Ct says consider factors above and generally look to see whether party knew and understood what they were signing. 
(2) Party against whom enforcement is being sought has to prove: 
(a) that the agreement was unconscionable when it was executed;  
(b) that before the execution of the agreement, the spouse was not provided with fair and reasonable disclosure of the property or financial obligations of the party;
(c) that the party did not voluntarily waive, in writing, his or her right to disclosure of the property or financial obligations; and 
(d) That the party did not have actual or reasonably could not have had adequate knowledge of the property or financial obligations 
d) The 2002 Premarital Agreement Act Amendments
i) Subjects of premarital agreements as of 2002
(1) Makes clear that spousal support provisions will not be enforceable unless independent counsel represented the party against who enforcement is sought at the time the premarital agreement was signed 
(2) Even if represented, spousal support can still be held unenforceable if it is unconscionable at the time of enforcement  (aka at the time of divorce) ---> this differs from 1986, where we look at the time of execution (Ex: if you get maimed after marriage and now you can’t work, may be unconscionable at the time of the divorce even if it wasn’t at the time of execution)
ii) Enforceability of Premarital Agreements as of 2002
(1) An agreement shall not be deemed voluntarily executed unless: 
(a) Legal counsel represented the party against whom enforcement was sought at the time the agreement was signed OR
(b) After being advised to seek independent counsel, expressly waived representation in a separate writing AND
(c) Party must have had at least seven days between time the party was first presented with the agreement and advised to seek counsel and the time the agreement was signed
(i) MARRIAGE OF CADWELL-FASO AND FASO: Ct held that the 7-day rule applied only to unrepresented parties. H+W were both represented and signed agreement after two days of tough negotiations. Clause in k says H to pay W’s reasonable health care needs for life. H wants divorce and argues that agreement is invalid because he didn’t have seven days. 
(2) If someone waives counsel in writing:
(a) Must be given a writing describing the rights and obligations that the unrepresented party would be giving up must be delivered to the party prior to the signing of the agreement
(b) Party must also be proficient in the language of the explanation of rights as well as in the language of the prenup
(c) Unrepresented party must also, on or before the signing of the prenup, execute a document declaring that he or she received the explanation of rights and indicated who provided that information
(d) Prenup and all other writings, including the explanation of rights, must not have been executed under fraud, duress, or undue influence 
iii) Retroactivity of Family Code Amendments
(1) 1986 law expressly says it only applies 1986 and after. The 2002 amendment is silent, so we apply the 2002 act retroactively sometimes, but mostly NOT. 
(2) MARRIAGE OF FELLOWS: Ct says the family code and amendments to the family code should be retroactively applied because the code itself says it’s retroactive. Exception: if it violates a vested right of due process.  
(3) We do apply the 2002 Spousal support considered unconscionable AT THE TIME OF divorce, not execution, retroactively. 
(a) MARRIAGE OF ROSENDALE: Case involves a prenup executed before 2002. Both spouses waive spousal support and have counsel. W is in a terrible accident and she says she waived spousal support and now can’t support herself. Under 2002, we would look at unconscionability at time enforcement. Under 1986, we would look at time of execution. Ct says 2002 spousal support retroactive. No vested right because there was a strong state interest in applying the law retroactively that there was minimal reliance on the old law. 
(4) Spousal support waiver still enforceable even absent representation by independent counsel --- aka 2002 waiver requirements are NOT retroactive 
(a) MARRIAGE OF HOWELL: H wanted prenup and W signed a prenup that waived spousal support in the event of a divorce. Ct says that spousal support wavier provisions from 2002 are not retroactive and thus waiver is enforceable. 
(b) Seven day rule does not apply retroactively 
(c) MARRIAGE OF HILL AND DITTMER: based on the reasoning of Howell, they say it was like independent counsel requirement in that there was a substantive change in the law and therefore it does not apply retroactively.  
11) Rights of the Unmarried
i) Unmarried Cohabitants (When people live together and act married but are not legally married
ii) “Traditional marriage” → when people live together for a long time, one works but the other stays home. Without marriage, working spouse’s earnings belonged to that person which creates an inequity
iii) Two approaches:
(1) Treat them like they are actually married and apply CA CP and SP rules
(a) CARY v. CARY: Opted to treat marital-like relationship as an “actual family relationship” with rights similar to those of married couples
(2) Examine the cohabitants’ intentions toward the accumulated property and find an express or an implied-in-fact contract on whether they wanted to share that property (aka a Marvin agreement)
(a) Express ks enforced unless they are based in prostitution (not prostitution if sexual relationship can be severed from other consideration)
(b) If no express k, cts will examine the conduct of the parties to determine whether they had an implied k, agreement of partnership, or JV, or some other tacit understanding
(i) Ex: look to whether they changed their name, held out as being married, acquired property, etc.
(c) MARVIN v. MARVIN: F and M agreed to share property where she is the homemaker and he provides for her whole life. F argues that they had an oral agreement to share property. M argues that their relationship was illicit because it was based in prostitution -- property in exchange for sex outside of marriage. 
(d) Quantum meruit(recovery for reasonable value of services rendered) and other equitable remedies may be available for nonmartial partners 
iv) Implied Ks to share property
(1) Best case for recovering on an implied-in-fact k is the long-term, marital-like relationship
(2) Some cts require additional conduct besides a long-term, marital-like relationship (ex: direct testimony of an agreement, pooling of finances, other joint properties, joint decision making and financial affairs in general)
(a) MAGLICA v. MAGLICA: F has long-term relationship with male where she takes his name and they hold themselves out as married. F worked in his business and made significant contributions to its success. Ct says sharing conduct established an implied agreement to share business. 
(b) WHORTON v. DILLINGHAM: Same-sex couple has k that includes promise to act as “companion, confidant, travel and social companion, and lover.” Ct severs “lover” portion from k and focuses on role as “chauffeur, bodyguard, secretary, partner in real estate.” Ct says business conduct will support an implied-in-fact contract between unmarried cohabitants. 
b) Putative Spouse Doctrine
i) Defects in Marriage ( When a couple marries and finds out later that a defect make the marriage void or voidable (Usually learn of defects when one spouse dies or the couple decides to divorce)
ii) Two types of defects:
(1) Void ( Ways to have a void marriage:
(a) One spouse is not divorced from a previous spouse
(b) Marriage is incestual (ex: married your second cousin)
(c) Effects of a voided marriage: No property rights arise
(2) Voidable ( Ways to have a voidable marriage:  when a spouse convinces the other spouse to marry based on a misrepresentation; married under age of consent; married of unsound mind or physical incapacity 
(a) How to cure the voidable marriage: wronged spouse ratifies the marriage (then, marriage is valid and property rights attach)
(b) MARRIAGE OF RAMIREZ: H married wife while having a “simultaneous” sexual relationship with W’s sister. Ct found this was fraud and she was entitled to annulment. Because marriage was void, H had no property rights arising from marriage. 
iii) Property Rights when Marriage is Void or Voidable 
(1) Potential for inequity exists if a couple has a defective marriage, decides to divorce, and then one party who chose not to work is left without property rights
(2) Putative spouse doctrine aims to correct this inequity
(a) If a determination is made that a marriage is void or voidable and the court finds that either party or both parties believed in good faith that the marriage was valid, the court shall:
(i) Declare the party or parties to have the status of putative spouse
(ii) Equally divide the property that would have been CP if the union had not been void or voidable (this property known as “quasi-marital” property)
(b) What is a “good faith” belief? Look to totality of circumstances test
(i) Subjective standard that focuses on the alleged putative spouse’s state of mind to determine whether he or she maintained a genuine and honest belief in the validity of marriage 
1. Need to take some formalized steps to fulfill the marriage requirement ( got a license or married in a church or temple, you recorded your license, etc. 
2. Needs to be objectively reasonable ( If they knew or should have known that they weren’t married, won’t trust them. Thus, it is both a subjective and objective test. 
(ii) CEJA: H&W married in church wedding but H married to former wife still. SC says they took steps to create a valid marriage and acted as a married couple. Creates “Totality” factors to consider:
1. the efforts to create a valid marriage
2. the alleged putative spouse’s personal background and experience (do we believe them?)
3. all the circumstances surrounding the marriage 
(iii) As long as one spouse has a good faith belief, that is enough
(c) Can a bad-faith spouse rely on the good faith of the innocent spouse to apply the putative spouse doctrine? A circuit split! 
(i) Yes ( MARRIAGE OF TEJEDA: H&W “married” in ‘73. H still married to former wife and only files for divorce in ‘75. In ‘94, W starts buying property but not putting H’s name on it. In ‘96, H files for divorce. Ct says that even though the marriage was never valid, because SHE had a good faith belief, the putative spouse doctrine applies and H gets half the quasi-marital property. 
(ii) No ( MARRIAGE OF XIA GUO AND XIAO HUA SUN: Ct disagreed with Tejeda case to create a circuit split. Said that since the putative spouse statute is “based on equitable principles and is meant to protect the innocent party, whether the W had a good faith belief in the validity of the marriage is irrelevant to H’s putative spouse claim.” A party seeking putative spouse status must be the one who has the good faith belief and cannot rely on the other party’s good faith belief. 
(d) How long does the putative spouse status last? Only until you lose your good faith belief. After that point, treated as unmarried cohabitant and only have the rights provided to unmarried couples. 
c) Putative Spouse Doctrine at Death
i)  If they are putative and good faith belief in validity of marriage, than the putative spouse is treated as a regular spouse, they get their right to separate property and quasi-marital property
ii) ESTATE OF LESLIE: H&W entered invalid marriage. Surviving spouse argues he is putative spouse and entitled to half her quasi-marital property and SP. Children of deceased argue against it. Ct said that there was a good-faith belief in the marriage and that we should treat putative spouses as normal spouses. 
iii) Legal Spouse v Putative Spouse: what if there is both a legal and putative spouse? Split between them
(1) MARRIAGE OF VARGAS: In ‘29 H&W marry. In ‘45 H marries another woman without divorcing first wife. Dispute is over property H earned while married to second W. Ct divides the estate equally because both wives were innocent. 
12) Domestic Partnerships
a) Same sex marriage now legal in every state but domestic partnership law continues because people are registered as domestic partners but not all of them got married 
b) Four time periods relevant to domestic partnerships
i) Prior to 2000: Unmarried Cohabitants’ Rights
(1) if you are unmarried same sex couple, you are under the Marvin doctrine (no automatic property rights as a result of a relationship but look for express or implied in fact k)
ii) 2000-2003: Registration but no property rights
(1) Have the ability to register as domestic partners, but it doesn’t provide many rights
(a) Rights to medical coverage and hospital visits
(b) BUT no rights to community or quasi-community property so basically Marvin + h medical rights
(2) Who can register as domestic partners? Any couple who:
(a) Register their domestic partnership with the secretary of state
(b) Share a common residence (deleted in 2011)
(c) IF OPPOSITE SEX, be over the age of 62 and eligible for social security 
(i) Why? To give them the opportunity to share medical coverage but not have to go through a whole new estate plan 
(3) What if domestic partners have shared title to property?
(a) If JT, there is a right of survivorship
(b) If it is a TIC, divide according to pro rata ownership (get what you put in)
iii) 2003 - 2005: Only Intestate Rights Changed
(1) Big change: upon death, domestic partners are treated as spouses under the probate code
(a) Rights apply when you die without a will and you have SP
(b) Still no CP rights for “divorce” and when partnership ends, everyone leaves with their own
(c) Property bought and shared goes by title -- JT or TIC
iv) 2005 or later: Rights as if married
(1) California Domestic Rights and Responsibility Act passed in 2003 but active in 2005  gives domestic partners rights as if married
(2) Subject to CP law at death and at end of relationship, treated as spouses
(3) CA courts have jdx over these termination of domestic partnership even if neither party have domicile or residence because they registered in CA as domestic partners
(a) Can domestic partners use the putative spouse doctrine? There is a split!
(b) VELEZ v. SMITH: Putative spouse doctrine DOES NOT apply. Couple registered with city of SF but not state of CA. Ct found no good faith belief in validity of domestic partnership but said that even if there was good faith, they declined to expand the rights of domestic partners.
(c) ELLIS and ARRIAGA: Extended the putative spouse doctrine to domestic partners under similar facts. Signed and notarized the paperwork but never filed it with the state. 
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