MARITAL PROPERTY
FALL 2014 - OUTLINE 

Modern CL/Equitable Distribution (ED) vs. Community Property (CP)

	
	CL/ED
	Community Property

	During Marriage
	Property:
· Ownership follows TITLE as if spouses are unmarried
· Title holder has FULL management/control
Labor/earnings:
· Each spouse owns as if unmarried
	Property:
· CP: each spouse has present, existing, equal ½ interest in CP
· Pre-1975 husband had full control/management, as of 1975 both have equal management/control
· SP: each spouse has full management/control of their SP
Labor/earnings:
· Each spouse’s labor/earnings are CP

	At Death
	Estate: ALL property acquired by decedent before or during marriage
Intestate:
· Surviving spouse gets ½ share of ALL decedent’s estate, depending on whether there are surviving parents, siblings or children
Testate:
· Surviving spouse is entitled to take under the will OR may elect to take 1/3 forced share of decedent’s estate
	Estate: decedent’s ½ share of CP and ALL of decedent’s SP
Intestate:
· Surviving spouse gets…
· ALL of decedent’s CP
· 1/3 of ALL decedent’s SP depending on whether there are surviving parents, siblings or children
Testate:
· Each spouse can will away ½ CP and ALL of CO
· Surviving spouse has NO right to inherit decedent’s SP or decedent’s ½ CP

	At Divorce
	Property Division:
· ALL property however who whenever acquired
· CT applies equitable factors MAY consider labor contribution, gift or inheritance
Presumptive 50-50 division of property acquired during marriage
· Judge HAS discretion to award more based on equitable factors
· Judge can also award non-marital property based on equitable factors
	ALL CP but not SP
Property Division:
· ALL CP (property acquired during marriage)
· DOES NOT INCLUDE SPOUSE’S SP
MANDATORY 50-50 division of CP
· SOME exceptions
· CANNOT divide SP





Characterization of CP/SP

CHARACTERIZE AT MOMENT OF ACQUISITION

1. CP: acquired by person during marriage while domiciled in CA
a. Presume property acquired during marriage is CP – can rebut by tracing to SP or income from SP
2. SP: property owned before marriage or acquired during marriage by gift or inheritance or acquired during marriage but while living separate at apart
3. Quasi-CP: property that WOULD have been CP if married parties had been domiciled in CA at time of acquisition
4. Quasi-marital property: property acquired during an invalid marriage – putative spouse issues
5. REMEMBER can be part SP and part CP

Premarital Agreements

Pre-1986
· PMA does not need to be made in expectation that marriage will only end by death
· Terms MUST NOT promote or encourage divorce
· Objective terms control, not subjective contemplation of one or both parties
· Must be entered into freely (voluntarily) without fraud, duress, coercion or undue influence
· Factors CT may consider:
· Timing of signing, discussions before, circumstances surrounding signing
· Understanding of terms, parties age, education, sophistication, prior experience, consultation with legal counsel or opportunity for consultation, terms

Post-1986
· CPAA passed – effective 1/1/86
· Must be in writing, signed by BOTH parties and no consideration needed
· Can be amended or revoked after marriage ONLY by written agreement signed by both parties
· Subject matter
· Can include property, choice of law, any other matter including personal rights and obligations
· NO spousal support waivers
· BUT Pendleton in 2000 interprets statute to say that spousal support waivers are not per-se invalid – have to look at circumstances to see if they encourage divorce
· Unenforceable if
· Not voluntary 
· Party trying to avoid has burden to show there was fraud, coercion, or lack of knowledge
· Unconscionable
· Party seeking to avoid has burden to show that at moment of execution there was an unconscionable agreement and inadequate disclosure

Post-2001
· CPAA amended in response to Pendleton and Bonds
· Spousal Support Waivers 
· NOT enforceable UNLESS party against whom enforcement is sought was represented by legal counsel at time PMA signed
· Even if they are represented by independent counsel, a spousal support waiver will NOT be enforced it is unconscionable at time of enforcement
· Adds a second look for spousal support ONLY
· Enforceability
· NOT enforceable UNLESS parties have independent counsel OR waive the right in a separate written document
· Party against whom enforcement has been sought must have been given not less than 7 days between time PMA is presented and party is advised to get counsel and time the PMA is signed
· If they waive counsel the terms need to be clear and understandable
· Retroactivity
· New rules DO NOT apply to PMAs made before 1/1/86
· New rules DO apply to PMAs made between 1/1/86 and 2002
· UNLESS violates due process 

Transmutation

Character of property changed by agreement of spouses
· CP  HSP
· HSP  CP
· CP  WSP
· WSP  CP
· HSP/WSP  WSP/HSP

How does it occur?
· Pre-marital agreements – agree to opt out of CP
· Agreements DURING marriage

Pre-1985 Requirements
· Informal, no written instrument required
· BUT REMEMBER writing required to change SP or CP  JT at this time
· Because change to JT means that property cannot be willed away
· What is enough:
· Oral agreement
· Acts of the parties and conduct in dealing with property
· What is not enough:
· Undisclosed belief about character of property

Post-January 1, 1985
· ONLY can occur with written EXPRESS declaration signed by party whose interest is adversely affected
· Writing must have language that expressly states a change in the characterization/ownership of property
· NO extrinsic evidence
· Intent is irrelevant
· Statement in will is not admissible before death of whoevers will it is
· No need for consideration
· NOT applicable:
· Gifts (clothing, jewelry, tangibles)
· Characterization of comingled property
· Transmutations on or after 1/1/85
· NOT effective as to 3rd party without notice unless recorded
· Not between H&W and 3rd party
· NO transmutation UNLESS express declaration – NO EXCEPTIONS
· If putting in one spouses name need to say “in X’s name as X’s SP”

Presumptions

General CP presumption: property acquired during marriage is CP
· Burden of proof on CP proponent to show it was acquired during marriage
· Rebutting:
· Must trace to SP source
· Show it was transmuted
· Preponderance of evidence is needed to overcome general CP presumption
· Title in one spouses name does NOT defeat presumption

Property acquired with CP funds is CP
· Party claiming property is CP must show it was acquired with CP funds
· Can rebut by showing that parties agreed to hold it not as CP

Title presumptions – stronger than general presumptions – NOT rebuttable by tracing
· Apply when title is understood to show an agreement of parties to hold as indicated in title
· ONLY when form of title evidences a gift or agreement to hold as stated in title
· Rebuttable must counter inference from form of title
· CP title presumption: when instrument says that property is held as CP or that co-owners are H&W
· Rebut  by evidence that parties agreed to hold as other than CP – cannot trace to non-CP funds
· Married Woman’s Presumption: title taken before 1975, presume that wife took any asset by written instrument on which her name appeared alone or with another person as her SP
· Her name alone  her SP
· Her name as her SP  her SP
· Her name and someone else as tenants in common  her tenant in common share as SP
· Her name and someone else as joint tenants  treated as tenants in common, her share is SP
· Husband and wife in instrument where they are described as H&W  CP unless different exception
· Husband and wife as tenants in common  ½ is CP and ½ is W’s SP
· Husband and wife OR as community property  CP
· Husband and wife as joint tenants  JT
· Joint Tenancy: effective 1/1/84 title taken by H&W as JT  CP at divorce
· At death JT  JT
· Title in one spouses name alone: when there is a 3rd party purchaser and title is in one spouses name alone with the knowledge and consent of other spouse then presume title is as stated
· Can rebut with CLEAR and CONVINCING evidence of agreement to contrary

Retroactivity & Transmutation

Retroactivity steps of analysis:
1. What did title say at time of acquisition?
2. Did the parties have an agreement that the character of the property was something OTHER than title stated?
a. NO  CP presumption applies at divorce 
b. YES  step 3
3. Was agreement valid and enforceable when made?
a. If yes, was it written, oral, express or implied?
4. At divorce, if CP presumption and writing requirement is applied retroactively will it impair a vested right?
a. YES (b/c agreement was oral, express or implied) then CP presumption/writing requirement CANNOT be applied
b. NO (b/c agreement was written) then can be applied

Jointly Titled Property from 1984 – 1987
· As of 1/1/84 JT is presumed CP at divorce, to rebut need proof of transmutation in WRITING
· ANY other joint title is presumed CP at divorce, to rebut need proof of transmutation MAY be written, oral, express, or implied

SP Contributions to JT or CP

Lucas 1980
· Characterization
· Single family residence held as JT or CP  CP at divorce unless agreement to contrary (written, oral, express or implied)
· Burden on party seeking to rebut CP presumption to show agreement
· Agreement to preserve SP interest  apportion SP and CP interest
· Agreement to reimburse SP  enforce
· NO agreement  presume gift of SP to community
· Reimbursement
· Presumption that SP was gift
· SP contribution ONLY reimbursed IF there is an agreement
· Burden on party asserting agreement to prove it and terms

Anti-Lucas Law 1/1/84
· Characterization
· ALL property acquired by married persons in JT  CP for divorce
· Rebutted by:
· Clear statement in deed or other document that property is NOT CP
· Proof of written agreement between parties that property is not CP
· Reimbursement
· Spouse has AUTOMATIC right to reimbursement (without interest) of SP contribution to CP
· UNLESS spouse made written waiver
· MUST be able to trace
· Retroactivity
· Applies to ALL proceedings commenced on or after 1/1/84 and all proceedings NOT yet finals on 1/1/84
· BUT may deprive spouses of constitutional rights
· If spouse has vested property interest then cannot apply retroactively
· If at time of agreement it was a valid form of agreement
· Reimbursement cannot NOT be applied retroactively

Anti-Lucas Law #2 1/1/87
· Characterization
· Property acquired during marriage on or after 1/1/87 in ANY joint form is presumed CP
· Rebutted ONLY by written statement/agreement
· Title taken as CP or tenants in common from 1/1/84 to 12/31/86  presume CP for divorce can be rebutted by evidence of ANY agreement (written, oral, express or implied)
· Reimbursement
· Applies to SP contribution to CP property acquired during marriage on or after 1/1/84
· Right to reimbursement to extent they can trace UNLESS written waiver
· CANNOT apply retroactively

Joint Tenancy at Death

Rebuttable presumption that the character of the property is as set forth in the deed at death of a spouse
· Burden on spouse seeking to rebut
· Can rebut by showing spouses agreed to change character of property
· Written, oral or implied by conduct

If community terminated by death:
· JT property  survivor gets all
· CP property  can will away your ½

If community terminated by divorced JT would be treated as CP BUT divorce is personal action and DOES NOT survive the death of a party

JT does NOT give a vested interest in survivorship
· Contingent on surviving spouse

If title reads “CP with right of survivorship” then 100% goes to surviving spouse
· While both spouses alive can terminate right to survivorship same way you sever a JT
· At divorce still CP
· CANNOT will away half to anyone OTHER than surviving spouse

CP Contributions to SP Assets

CP payments on loan/mortgage for SP asset – CP gets an interest in the asset

SP:
· (SP down payment + [SP loan – CP reduction in loan]) / purchase price = percentage of appreciation
· (Percentage of appreciation x appreciation) + amount of equity paid by SP
· Remember SP gets ALL appreciation from pre-marriage
· Equity includes down payment and any other SP used to pay off loan

CP:
· CP loan reduction payments/purchase price = percentage of appreciation
· If it is a CP loan then (CP loan – SP reduction)/purchase price
· (Percentage of appreciation x marital appreciation) + amount of equity paid by CP

Professional Degrees

Community is to be reimbursed, with interest, absent an express written agreement to the contrary, for community contributions to the education or training of a party that substantially enhances the earning capacity of that party
· Applies to ALL cases not yet final on 1/1/85

When community funds are used…
· To pay for education or training or are used to repay a loan incurred for education or training AND
· The education or training substantially enhances the earning capacity of the spouse receiving it

Includes…tuition fees, books, supplies and transportation

DOES NOT include ordinary living expenses – can be reimbursed for loans EVEN if they are used for ordinary living expenses

Outstanding educational loans assigned to spouse who took them out

Defenses (ways to avoid reimbursement):
· Written waiver
· Community already substantially benefitted
· Rebuttable presumption is it has been more than 10 years since education completed
· Modified in interest of justice by CT

Spousal support is BROADER
· Should include ALL of non-student spouses efforts – including ordinary living expenses
· Totality of circumstances
· Does not automatically get spousal support – must balance hardships and consider equitable factors 

Tort Recoveries and Insurance Proceeds

Personal Injury Awards/Settlements
· Money or property received in satisfaction of a clam is CP if cause of action arose during marriage
· At divorce CP personal injury damages will be awarded to person who suffered injury
· CP during marriage SP at divorce

Recovery for Property Damage
· Recovery for damage to SP  SP
· Recovery for damage to CP  CP
· Recovery for mixed property  recovery is characterized per percentage of CP and SP

Insurance proceeds are characterized by character of property they insure NOT funds used to pay for it

Comingled Bank Accounts

At divorce or death the character of an asset is in dispute  acquired during marriage with funds from comingled account

Commingling presumption  when funds from commingled account used to acquire disputed property there is a rebuttable presumption that funds used were CP and the asset is CP
· Burden is on party seeking to rebut
· Can rebut by showing that SP funds were use:
· Only SP funds available (CP funds exhausted)
· SP and CP funds were available but purchaser intended to use SP
· Person who comingles assumes burden of record keeping to rebut presumption that all assets bough using comingled funds are CP
· Exception when there are no records by no fault of either spouse


Family expense presumption: available CP funds presumed to have been used to pay family expenses, SP funds presumed to have been used for family expenses ONLY when CP funds exhausted
· If SP funds used to pay family expenses there is NO right to reimbursement unless there is an agreement
· Presumption of SP gift to community

Recapitulation Method (NOT USED)
· If over course of entire marriage total community expenses were greater than total community income then asset purchased from comingled account is SP

Exhaustion Method
· Show that community expenses exceeded community income AT THE TIME OF ACQUISITION
· Need to keep adequate records or else presumption controls

Direct Tracing Method
· At time of acquisition there was adequate SP to purchase asset AND they intended to use SP to acquired it
· Need adequate records



Joint Accounts at Death
· Payable on request to one or more of two or more parties whether or not there is any mention of right of survivorship
· Sums remaining at death belong to surviving party unless there is clear and convincing evidence of different intent
· Creates a right of survivorship regardless if it is defined as JT or mentions survivorship
· If parties to account are married an account is described as CP then at death it passes per CP unless agreement says otherwise
· Joint accounts held by married persons presumed CP while alive but at death pass to survivor

Apportionment vs. Reimbursement

Untitled Asset: SP + CP funds 
· General presumption that asset acquired during marriage is CP
· Can rebut by tracing to funds – apportion character of property per funds

Titled Asset: CP funds  SP title
· FUNDS control
· No title presumption applies to title in one spouse’s name UNLESS there is an agreement 
· Without agreement title in one spouses name is rebutted by tracing 

Titled Asset: SP and CP funds  SP title
· SP titled asset acquired during marriage with CP and SP funds
· Character of property comes from character of funds – apportion character per funds used
· NO title presumption because no agreement

Joint Title and Agreement to Preserve Interest
· HSP and WSP  JT/Tenants in Common/CP
· Agree that they will preserve interest per funds used
· At divorce  presume CP – if H or W can prove valid agreement property will be characterized per agreement

SP funds and Joint Title
· SP funds  H&W as JT
· Title presumption applies  house is CP
· Transmuted to CP
· Cannot rebut by tracing
· Title is an express declaration of changing SP funds character of the asset to SP
· Agreement gives title presumption controlling power

SP Contribution to Titled CP
· Presume CP at divorce or death 
· SP contributor can get reimbursed for SP contribution UNLESS waived in writing 
· If pre-1984 presume SP contribution was a gift to CP

CP Pays of Mortgage on SP Property (CP Contribution to SP Asset)
· CP has a proportionate interest in the equity of the SP property
· Proportion of each type of funds used to pay the original value of the house

CP Used to Improve SP
· CP is reimbursed for contribution UNLESS community waived right to reimbursement OR SP was transmuted to CP
· Remember pre-1975 husband controlled so it would be a gift 
· Reimbursement is greater of CP used or value added 

Spouse A SP Contribution/Improvement of Spouse B SP
· Pre-1/1/2005 presume gift
· 1/1/05 right to reimbursement UNLESS:
· Written waiver or valid transmutation

Community Contributions to SP Businesses

Spouses owns SP business or income producing SP, during marriage they work and the SP asset/business increases in value  have to calculate the community income since spouse’s labor is CP

Pereira Formula
· Use when management by the spouse was primary cause for growth/productivity of SP business
· (Fair rate of return (10%) x SP business) x years of marriage  SP income
· Total income – SP income  CP
· DO NOT deduct family expenses
· Usually benefits the community more

Van Camp Formula
· Use when character of SP business is largely responsible for growth/productivity
· Assign reasonable value to services performed (salary) by SP business owner x years of marriage  CP income
· Subtract family expenses!
· Total income – CP income = SP income
· Usually benefits the SP business owner

When the owner-spouse plays NO PART in management or operation of SP business no need to use either
· No CP contribution so it is ALL SP
· EX: SP assets in blind trust, SP undeveloped real estate that they make no improvements on

If non-owner spouse works in owner spouse’s SP business…
· If they receive a salary then community is compensated
· If they do not receive a salary (or a salary below market rate) then some of the business’s increase is due to community labor and Van Camp should be applied

REMEMBER  business remains the SP of the owner-spouse!!

Professional goodwill is CP to extent it is built up during marriage
[bookmark: _GoBack]

Employment Benefits

Retirement Pensions
· CP to extent the right to the benefit was earned during marriage
· Viewed as deferred compensation for employee spouse’s labor
· Immediate distribution at divorce  present value of pension
· Deferred distribution  benefits actually received

How much is CP?
· (Years employed during marriage/years employed) x pension amount
· Either present value of monthly benefit depending how its paid out
· Use this method when total number of years served is a substantial factor in computing amount of retirement benefits
· Don’t use it when number of years is NOT substantial factor – like when points are used

Unvested Pensions
· If at divorce pension is not yet vested it is still CP
· CT can discount pension rights to present value and order immediate distribution or award non-employee spouse ½ CP share in pension “when and if” benefit received

What if Employee Spouse Doesn’t Retire when Eligible?
· Non-employee spouse has right to receive CP share of benefits AS SOON as the employee spouse is eligible to retire
· If employee spouses chooses not to retire must still pay non-employee spouse CP share

Disability Pay and Benefits
· If intended to replace marital earning it is CP – if it is intended to replace post-divorce earnings it is SP
· If employee spouse is eligible for retirement but choose disability instead disability pay is treated as CP to extent it replaced CP interest in retirement benefits employee spouse COULD have received
· It if extends beyond normal retirement age it is CP to extent the right to the disability pay was earned during marriage or purchased with CP funds

Severance Pay
· Designed to replace future wages which would have been earned during the period of time covered by the payment
· Worker is free to begin employment for another employer during period of severance pay
· If married spouse is given severance pay for period of time during which they remain married it is CP
· When divorced employee spouse is given severance pay this is their SP
· These wages would have been SP because earned after divorce so severance pay is SP

Terminable Interest Doctrine
· Non-employee spouse’s CP interest in employee spouse’s retirement benefit ends with the non-employee spouse’s death
· 1986 CA abolished it
· A divorced non-employee spouse may assert CP interest in any benefit generated by community labor
· A divorced non-employee spouse by will away CP interest
· When marriage ends with death estate of deceased employee spouse may not will away non-employee spouse’s CP share

Fiduciary Duties of Spouses

Confidential relationship between spouses - cannot take unfair advantage of each other
· When one spouse gains advantage there is a rebuttable presumption of undue influence
· To overcome presumption spouse who got unfair advantage (often in transmutation issues) must show the agreement was:
· Freely and voluntarily made with full knowledge of all facts with complete understanding of the effect of the transfer and that it was fair and just

If CT finds that spouse breaches duty and is guilty of malice, fraud or oppression they MAY award injured spouse 100% of any asset undisclosed or transferred in breach of fiduciary duty

Deliberate Misappropriation of CP
· CT may award from a party’s share the amount the CT determines to have been deliberately misappropriated by the party to the exclusion of the interest of the other party in the community estate

Duty to Account for CP Expenditures Post Separation
· Does any CP exist? If so does other spouse have a right to some of it?
· Once non-managing spouse makes a prima facie showing concerning the existence and value of CP assets in control of other spouse post-separation, burden of proof shifts to manager spouse to rebut the showing or prove the proper disposition of CP assets

End of Economic Community

Must determine when spouses are living separate and apart – earnings while living separate and apart are SP
· Even if before official divorce decree

KEY: parties’ subjective intent as objectively determined from all of the evidence reflecting the parties’ words and actions during disputed time
· Earnings remain CP if parties continue to reap the benefits of marriage and preserve its appearance

CANNOT be a complete break if they reconcile ALSO need to live apart (may be some exceptions but rare)
	
Division at Divorce

In legal separation or dissolution of marriage CT shall divide the community estate of the parties equally
· 50-50 division of CP except in accordance:
· Written agreement of the parties
· Oral stipulation of the parties in court

Deviation from “in-kind” 
· Where economic circumstances warrant the CT may award an asset of the community estate to one party on such conditions as the court deems proper to effect a substantially equal division of the community estate
· VERY NARROW EXCEPTION – only when the asset cannot be divided without impairment

Pre-Divorce Disposal of Property
· When divorce petition files CT automatically issues a TRO which prevents BOTH parties from disposing of ANY property (SP, CP, quasi-CP or quasi-MP) without consent of court
· Exception for ordinary living expenses
· Remedies for violation:
· ½ sale proceeds and one half the lost profits
· BASICALLY make wronged spouse whole

Non-Married Cohabitants

Marvin Agreements
· Unmarried people can make valid contracts as to mutual support and holding of property – CP laws do not apply
· NOT valid if sex is the consideration
· Will recognize and enforce:
· Written contract
· Express contract
· Implied contract
· Look to conduct of parties (how they share assets; if they hold themselves out as H&W; if they buy property together and take title in both names)
· Non-married partners may be entitled to equitable remedies 
· Quantum meruit: reasonable value of services rendered less reasonable value of support received 

Domestic Partnership
· Pre-2000
· Subject to Marvin
· January 1, 200 – July 1, 2003
· Prop 22  marriage between a man and woman
· Family code §297
· Allowed DP to register if:
· Unmarried adults of same sex OR opposite sex couples if one or both is over 62 and eligible for SS benefits
· Share a residence
· File a declaration of domestic partnership
· Rights:
· Health facilities must treat domestic partners and their children as family members for purposes of hospital visitation
· State and local gov’t employers can offer healthcare coverage and related benefits to domestic partners of state and local gov’t employees
· July 1, 2004 – January 1, 2005
· Domestic partners on equal footing as spouses for intestacy purposes
· Surviving domestic partner inherits deceased partner’s SP same way surviving spouse does
· Post January 1, 2005
· Any property domestic partners acquired will be characterized and divided as if they were married 
· Subject to CP law at death and dissolution

Putative Spouses

A person whose marriage is invalid but can prove they had a good faith belief that the marriage was valid
· Putative spouse is entitled to benefits they would have gotten if the marriage had been valid
· Property that would have been CP is divided as quasi-marital property

Good Faith Belief  subjective standard applies!!
· As soon as spouse no longer has good faith belief need to leave and file for annulment/dissolution to preserve putative spouse rights
· If they don’t they give up putative spouse claim to any quasi-marital property acquired after losing good faith belief

Putative Spouse at Annulment/Dissolution
· Only involves a claim for quasi-marital property
· 

Putative Spouse at Death
· Testate: decedent’s ½ CP share passes per will; remaining ½ of CP belongs to surviving spouse
· Intestate: decedent’s share of CP goes to survivor (100% CP to surviving spouse)
· Same rules apply for putative spouse (CP=quasi-marital property)

If one spouse does not have good faith they are not putative spouse – just the spouse with good faith belief

May not want to seek putative spouse status if they are high earner – may want to keep property as SP
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