I. HISTORY/ CONCEPTS
· Ways to Obtain Property = (1) By an agreement, or (2) By operation of the law 

· History of Community Property Law 

· 8 States and Puerto Rico recognize CP 

· Arizona, CA, Idaho, Louisiana, Nevada, New Mexico, Texas, Washington 

· Within CP jdx, there are only 2 types of property

· (1) Community Property (marital property)

· (2) Separate Property 

· CP Chronology

· 1849 CA Constitution = anything wife had before or acquired during marriage by gift or inheritance is the wife’s SP 

· 1850 CA Legislature = Two categories of property were created i.e. CP and SP. Husband has the entire management and control over the CP and even Wife SP

· 1975 CA Legislature = Equal management and control over CP 

· *1984 CA Legislature = rebuttal of joint tenancy deeds and titles must be by written agreement 

· *1985 CA Legislature = transmutations of property must be in writing by express declaration

· *1987 CA Legislature = rebuttal of all joint titles must be by written agreement

Two Categories of Property

· Community Property 
· Equally owned by H and W 

· Includes all property which stems from the labor/ effort of EITHER spouse during marriage

· Does not depend on direct contributions to its acquisition or to the condition of title

· Property earned during marriage is jointly owned

· Ownership does not follow title

· Concept = SHARING 

· NOTE: what matters is where you are domiciled, not where the property is located

· Separate Property
· Property owned before marriage, inherited during marriage, or given to one spouse during marriage belongs to that spouse 

· Concept = Gratuitous Transfer (no labor/ effort involved) 

	
	CP
	SP

	Divorce?
	Divided 50/50 between spouses
	Belongs to each spouse individually

	Death – Intestate (without a will)
	All CP goes to surviving spouse
	If heirs, surviving spouse gets either ½ or 1/3 of SP 
If no heirs, surviving spouse gets all SP 

	Death – Testate (with a will) 
	Spouse can devise 50% to anyone he/ she chooses
	Spouse can devise 100% to anyone he/ she chooses 


Compare Common Law Jdx (v. Community Property)
· [Traditionally, W can have title to real property but H has possession + control: H + W = H]
· Common Law Reform
· **Each spouse is treated as if unmarried 
· W owns and controls all property owned before marriage and any gifts/ inheritances during marriage. She owns ALL property earned by her during marriage: H + W = H or W 
· NOT about the concept of sharing
· Ownership follows title as if unmarried 
· Everything is fair game to equitably distribute at divorce (starting to look more like CP jdx) 
	
	Common Law Jdx
	CA - CP Jdx

	During Marriage
	Ownership follows title as if unmarried
	Present, existing, equal interests in CP

	At Divorce
	Equitable distribution: 50/50 is presumed to be equitable 

Discretion of judge based on factors such as need or fault 

Differences on what is divided
	Mandatory 50/50 division of CP (in CA)

Some states allow equitable distribution based on need or fault

Separate property excluded 


Characterizing Property: Q = Is it CP or SP? 
· **Main CP Presumption = property acquired in marriage is presumably CP, but can be rebutted by tracing to the source of funds (When in doubt, it is CP) 
· Triggers = Look for H&W get married/ Look for according to CA law

ATTACK PLAN
· Death or divorce?

· (1) How do we characterize the property? 
· Main CP Presumption = property acquired in marriage is presumably CP

· (2) Does it FIT (funds, intention, title) – can we rebut the presumption via trace funds?

· Funds: Trace to source of funds

· If property starts out as SP (or CP), it remains SP (or CP) 

· Rents, issues, and profits of SP remain SP 

· Intentions: Look for any agreement re the property

· Titles: Generally, title does not dictate characterization 

· Note: Any appreciation is allocated by apportionment (i.e. if part SP and part CP)
· RULE = If property is untitled, look at when it was acquired and with what funds

· RULE = If titled by one spouse, then we are using the general CP presumption 
· RULE = if titled by both, then we need to move to Jointly Titled Property box  

· CASE: Downer v Bramet – Issue is whether the ranch is H pension benefits (CP) or a gift to H (SP)?

· Remember, divorce marks the end of economic CP

· Employer deeds ranch to H during marriage. At the divorce settlement, there was no discussion of the ranch. After divorce is official, H got ½ proceeds from ranch sale. 

· This looks like a gift because there was no bargained for exchange ( H SP

· But the proceeds were based on his employee services, and there was no social/ personal relationship which would suggest true gift 
· Takeaway Rule = Property acquired after marriage is SP, unless the property can be traced to work or labor during marriage, making it CP. It doesn’t matter WHEN ranch was given, it matters WHY 

· Outcome = W wins, it looks like CP 

· HYPO: W inherits painting, marries H, she sells the painting and buys a mansion with the proceeds
· Presumably CP because the mansion is acquired during marriage, but can the source of the funds can be traced to W SP ( it is W SP 

· HYPO: H&W get married. W made earnings during marriage. W buys car with W earnings and title is in W name. At divorce?

· Presumably CP because car acquired during marriage, and it cannot be rebutted because earnings acquired are CP and thus the car is CP. Title does not control 

· HYPO: H&W get married. A few months later, W inherits $50k and uses it to buy Apple stock. Now it is worth $100k. Upon divorce, who owns stock and appreciation?

· Presumably CP because acquired during marriage, but it has a SP proponent. It was SP and remains SP, including the appreciation 
· HYPO: H&W in 2010, both working and each puts $ into bank accounts in their own name ( CP. 
· In 2011, W receives $50k inheritance to buy painting ( presumption is CP, but can trace to show W SP. 
· If painting was $100k, and W uses $50k inheritance + $50k of salary ( W owns 75%, that is, 50% is her SP and 25% is her CP. 
· If the painting appreciates by 50%, we allocate by apportionment (75% to W, 25% to H) 
II. TRANSMUTATION STATUTE 

· Transmutation = the process of changing the character of property 
· Ex: SP ( CP, CP ( SP, SP of one spouse ( SP of the other spouse 
· **KEY = Date of transmutation, NOT the date of the acquisition of the property 
PRE-1985 
· Transmutation occurs when the agreement is made – can be oral, implied, or written
· Difficult to prove in divorce cases because the spouse can say that’s not true or it never happened
· Intention of the spouse giving up interest controls 
· CASE: Estate of Rafael – death case: H makes broad statements i.e. “it’s ours” and “what’s mine is yours” ( This was enough to transmute SP into CP in death case
· CASE: Marriage of Jafeman – divorce case: It was W belief that H converted the house to CP, but H was there to say no, not the case ( This was not enough for transmutation in divorce case
As of 1/1/1985
· Rule = Transmutation must be in writing, supported by express declaration (use of magic language), and signed by the adversely affected party 
· The legislation is very strict and will not consider extrinsic evidence 
· Applies to spouses and acquisitions from 3rd parties (see Valli)
· CASE: Estate of McDonald – facing death 
· Q = whether the writing “I consent to designation of trust” was sufficient to transmute W CP to H SP?
· Even though both parties intended for it to become H SP, this was not enough. The writing must use the specific magic language (CP, SP, transmute) because courts do not look at extrinsic evidence i.e. intentions
· CASE: Marriage of Barneson – divorce case
· Saying “transfer” is not enough, however, “I transfer my interest in…” is likely enough 
· CASE: Marriage of Valli – divorce case 
· H purchased life insurance policy with CP earnings and put W name as “owner” in policy title 
· W argues the policy worth $365k is her SP because H named her as owner, which was a transmutation from CP to SP 
· Although transmutation applies to 3rd parties, this was not enough to transmute when H only put her as “policy owner” – there needs to be an “express declaration”
Exceptions to Transmutation Statute Requirements 
· Gift ( certain gifts not subject to transmutation requirements
· (1) Clothing, wearing apparel, jewelry, or other tangible articles of personal nature, and
· Rule = Cars do not fall under the gift exception

· (2) Used solely or principally by the spouse to whom the gift is made, and
· (3) Not substantial in value in taking into consideration the circumstances of the marriage (look at standard of living, what they spend/ earn)

· Commingled Property (This is when SP & CP are in an account together. 

· Commingling property is an exception commingling rules govern commingled property, not the transmutation statute

· Statement in a Will (A will is effective upon death and is revocable. Thus, statement in a will can allow for transmutation, but not anytime before actual death

· Ex: H puts in his will that W can have his coin collection. If they divorce, it cannot be used by W to show H transmuted. It could only be used at death. 

UPDATED ATTACK PLAN

· Death or divorce case?

· (1) How do we characterize the property? 

· (2) Does it FIT (funds, intention, title) – can we trace funds?

· (3) Was there a valid transmutation?

· If yes, then it characterizes the property 

· If no, does an exception apply?

· HYPO: H buys mobile home using CP funds and puts title in W name alone. What happens?
· (1) Presumably CP because acquired during marriage
· (2) Funds can be traced to CP, so still CP 
· (3) Valid transmutation? No, title in one’s name not enough. No exception applies ( It is CP 
· HYPO: Same as above, but H puts title in W name with the language “as her SP”
· This would be enough to transmute (assuming it is signed by H, the adversely affected party)
· HYPO: H owns Rolls-royce pre-marriage. After marriage, he registers the car in both names and uses funds from joint account to pay off the remaining balance of the purchase
· (1) Presumably SP because acquired pre-marriage
· (2) Funds can be traced to H SP  ( it is H SP 
· (3) There was no valid transmutation, and no exception applies ( it is H SP 
· Note: this may be confused with commingling but that only comes up when the purchase was with commingled funds
· HYPO: H gave W his first wife’s engagement and wedding ring. Beautiful antique but little value
· (1) It is H SP
· (2) Traced to H SP 
· (3) Valid transmutation? No, nothing in writing. But gift exception applies because it is (1) jewelry, (2) to be used solely by W, (3) not substantial in value ( it is W SP  
III. PRESUMPTIONS  
· Presumptions are NOT evidence 

· Evidence must be presented to raise the presumption of CP or SP 

· Unless evidence is presented to rebut the presumption, it becomes conclusive 

· **Main CP Presumption = property acquired or possessed during marriage is presumably CP, but can be rebutted by tracing to the source of funds
· This presumption applies to untitled property OR property titled in one spouse’s name 

· If the property is in both spouse’s name ( move to jointly titled presumptions

· Rebuttal is Step 2 in attack plan – rebut by tracing

· The SP proponent bears the burden of proof based on preponderance of the evidence

· CASE: Lynam v Vorwek - Bank account says that either one can take out $. H dies and W took it all out. 

· Problem = we know when it was possessed (during marriage) but not necessarily when it was acquired

· Because they had a long marriage, possession was enough to raise the CP presumption. It would be too difficult to trace to acquisition

· Different courts follow different formulas: The court may require proving acquisition or the court may require proving possession to be enough to raise the CP presumption

· Rule = If it is a long marriage, possession is enough to raise CP presumption 
· Rule = If it is a short marriage, the court will likely require proving acquisition to raise the CP presumption
PRO-RATA APPORTIONMENT   
· Situation = H&W uses both CP and SP to buy something 

· HYPO: H&W married. W buys lamp for $10k. W uses $6k of her SP and $4k from CP. There is no title. 
· At divorce, W will get $6k SP + $2k CP = $8k 

· HYPO: Lamp has appreciated by $20k. Now it is worth $30k 

· 60% is W SP and 40% is CP (each owns 20%) 

· W will get $24k and H will get $6k 

· Not reimbursement, but pro-rata apportionment which may be inclusive of appreciation

MARRIED WOMAN’S SPECIAL PRESUMPTION 
· Presumption = the property is the married woman’s separate property 

· Applies to: 

· Property acquired before January 1, 1975

· By a married woman

· In an instrument in writing 
· ( It is presumed to be the woman’s SP

· Note: By putting the title or deed in wife’s name signified a gift to wife 

· This presumption is NOT rebuttable by tracing, but is rebuttable by husband’s intentions 

· If he did not intend a gift or if he did not intend to change the nature of the property, then his testimony can rebut the presumption that the property is W SP 

· HYPO: In 1972, H uses CP funds to buy sailboat for W bday. He puts title in her name and arranges to have a happy bday ribbon tied on the boat

· Married Woman presumption applies ( W SP 
· HYPO: Same facts as above but H uses his SP funds to buy the boat

· MW presumption applies ( it is W SP 

· H can try to rebut, but will likely lose because it seems his intentions were to truly give a gift to W (so if he says, I bought with my SP so it is my SP, it is rebuttable by his intentions)  
IV. JOINTLY TITLED PROPERTY - at divorce
· **This is when property is titled in both spouses names 

· Jointly Titled Property includes Joint Tenancy (rights of survivorship), tenancy in common, property titled as CP 
· NOTE: When dealing with jointly titled property, do not look at 1985 as an operative date. The transmutation statute does not interact with 1984 or 1987!
· CASE: Lucas – divorce case: H&W married and buy a house. W uses SP for down payment and then a loan was taken out in both names. This loan counts as CP. So it is both SP and CP. W spends $3k of SP for improvements and everything else is paid for with CP. House is now worth $56k (bought for $23k)
· Bjornstaed Rule = reimbursement only from SP contribution to down payment

· Afumuth Rule = you each own the property and get pro rata apportionment (share the appreciation) 

· *Trantafello Rule = If you use SP and CP to buy property as joint tenancy, then it is CP unless there is an agreement to the contrary (this is what Lucas court followed) 

· (1) Court characterized the house as CP, there was no agreement or understanding otherwise 

· (2) W does not get reimbursement – it is presumed that her contribution was a gift, unless there is an agreement re reimbursement 

· Pre-Lucas: Joint tenancy was presumed to be SP and each spouse had undivided ½ interest. This presumption was easy to overcome with an agreement or understanding 

· Evidence of funds alone was not enough to show that it is CP, rather than SP. This is because it goes against the intent of the parties (the intent is that everyone thinks if they buy something with CP, then it is CP) 

· The legislature then changed the law to go with the intent of the parties 

(Note: These operative dates apply only in Divorce cases) 

· 1965: A single family dwelling held in joint tenancy ( presumed to be CP

· 1983: Legislature expands to include all joint tenancy property (not just single family dwellings) ( CP

· 1986 on: If you buy any jointly titled property ( presumed to be CP

JOINT TENANCY ATTACK PLAN – Lucas and Anti-Lucas
· Death or Divorce?

· If divorce: Joint tenancy property acquired during marriage is presumed to be CP at divorce

· If death: Joint tenancy property acquired during marriage presumed to be JT at death

· (1) How do we characterize the property? 

· Rule = any joint tenancy deed or title held in joint tenancy is presumed to be CP at divorce 

· Rebuttal

· If acquired pre-1984 (pre-lucas), the agreement can be oral, implied, or written

· If acquired 1984 on (anti-lucas), the agreement must be in writing and characterize the property (ex: 30% SP and 70% CP)

· ONLY if the property is characterized as ALL CP, move to STEP 2

· (2) Does the SP contributor have a right to reimbursement?
· If acquired pre-1984 (pre-lucas), contribution is presumed to be a gift, unless there is an agreement otherwise on reimbursement. 
· Appreciation is split 50/50
· If acquired 1984 on (anti-lucas), absent a written waiver, there is a right to reimbursement based on tracing
· Appreciation is split 50/50
Retroactivity

· Rule = Retroactivity can never happen when there is a vested right 

· Rule = You can never retroactively apply ‘1984 on/ anti-lucas’ law to Step 2 Reimbursement (Heikes case)
· Rule = You can retroactively apply ‘1984 on/ anti-lucas’ law to Step 1 Characterization ONLY if the property is owned as Joint tenants (Hilke) 

· CASE: Marriages of Heikes 

· Issue = Can the anti-lucas legislation re reimbursement be retroactively applied in divorce proceedings filed after Jan. 1, 1984 (where property was acquired before that date) 

· Boule Rule = anti-lucas legislation re characterization CANNOT apply where divorce proceedings were commenced before Jan. 1, 1984, but were entered not final (still on appeal) on that date

· Fabian Rule = anti-lucas legislation re reimbursement cannot apply retroactively to divorce proceedings that begin before Jan. 1, 1984

· The person harmed is the non-SP contributor. The concern is that a party’s vested right is being deprived and being deprived without due process of law (meaning this is unfair surprise because they didn’t have notice)

· Hilke Rule = anti-lucas legislation re characterization could apply retroactively to property acquired before 1984 where H&W owned a house as joint tenants (rights of survivorship do not vest until one spouse dies) 

· Note: when divorce began, H did not have a vested right of survivorship because W was not dead. Rather, it was a contingent right. 
· Heikes Rule/ OUTCOME = anti-lucas legislation re reimbursement cannot be applied to proceedings that start after Jan. 1 1984 

· Attack Plan for Retroactivity Issues – Use when determining whether retroactivity is even an option?
· (1) Does the party have a vested right?

(vested = a property right completely and unconditionally belonging to that person and cannot be impaired or taken away without consent of owner) 

· If no, then potentially can apply retroactively 
· If yes, move to step 2

· (2) Is the party being deprive without due process of law? (meaning is there unfair surprise)
· If yes, then no retroactivity

· If no, then it may apply retroactively 

Step #2: Reimbursement

· If the property has the same value/ increase in value:
· SP proponent is reimbursed for the amount contributed
· Appreciation split 50/50 (considered CP) 
· If the property decreases in value

· You only get what you put in, even if that means there is nothing left for CP 

· SP proponent gets reimbursed for contribution first (in favor of SP proponent)

· However, if there is a loan, both parties will split the loan because it is characterized as CP

· Types of Reimbursable Contributions 

· Includes = down payments, payments for improvements, payments to reduce the principal of a loan used to finance the purchase or improvement of the property

· Does Not Include = payments of interest on a loan, payments for maintenance, insurance on, or taxation (viewed as expenses rather than contributions to the acquisition of the property)
Improvements 
· Improvements = contributions that are reimbursable because they are considered “attached” to the property, meaning the improvements cannot be sold separately 

· Ex: Adding a swimming pool or additional bedroom to a house

Scenario #1: SP funds used to improve other spouse SP 

· Pre-2005 Rule ( No right to reimbursement, presumed to be a gift (considered a self-less act), unless there is an agreement stating otherwise 
· Agreement pre-1985: agreement can be oral, implied, or written 

· Agreement 1985 on: agreement must be in writing 

· 2005 on Rule ( Right to reimbursement via tracing, unless there is a written waiver or valid transmutation 
· No reimbursement for interest or appreciation – you get back what you put it 

· HYPO: H uses $20k SP to improve W SP (home) in 2001. They divorce in 2006. Which law applies?

· H will argue that retroactivity should apply so that he has a right to reimbursement for the $20k 

· W will argue this was a gift, she has a vested right in not giving back the $20k

· Note: There is no clear answer on whether the law can retroactively apply for improvements made pre-2005, but divorce post-2005

· HYPO: H&W marry in 1998. W has a home in her name. In 2001, H contributes $80k SP to improve home. There are no agreements re the contribution. Home has appreciated. Divorce.

· Pre-2005 Rule applies and H does not have a right to reimbursement. His contribution for improvements is considered a gift 

Scenario #2: CP funds to improve other spouse SP 

· Pre-1975 Rule: At this time, H is the only spouse to have management and control over the property, so if he uses CP funds to improve W SP, it is considered a gift unless there is an agreement re reimbursement 

· Agreement pre-1985: agreement can be oral, implied or written 

· 1975-2001 Rule: At this time, H & W have equal management and control over the property, so if CP funds are used by either spouse to improve the other spouse’s SP, it is considered a gift unless there is an agreement re reimbursement 

· Agreement pre-1985: agreement can be oral, implied, or written 

· Agreement 1985 on: agreement must be in writing 

· 2001 to present Rule: If CP funds are used to improve the other spouse’s SP, there is a right to reimbursement to the community

· No reimbursement for interest or appreciation – you get back what you put in 

· Note: There are no clear rules re retroactivity

Scenario #3: CP funds to improve his/her own SP 

· Pre-1975 Rule: At this time, only H has management and control over the property, so if he uses CP funds to improve his own SP, the community is entitled to reimbursement (this is not a gift), unless W consents (oral may be enough) to no reimbursement 

· 1975-? Rule: At this time, H&W have equal management and control over the property, so if CP funds are used by either spouse to improve his or her own SP, the community is entitled to reimbursement (this is not a gift), unless the other spouse consents to no reimbursement  

· 2001 to present Rule: The current law is unclear, but it is likely that the community is entitled to reimbursement, regardless of consent ( *This creates an absolute right to reimbursement 
· Reimbursement can be the amount spent or the value added

· *This is the only situation where reimbursement for appreciation is possible 

1987 Legislation 
· Applies only to Tenancy in Common and Property titled as CP. 
· N/A to Joint Tenancy
· The only difference is with Step 1; Step 2 of attack plan remains the same 
1987 Legislation ATTACK PLAN

· Death or divorce case?

· Divorce: Property titled as CP or TiC acquired during marriage ( presumed to be CP 

· Death: Property titled as CP or TiC acquired during marriage ( presumed to be CP 

· (1) How do we characterize the property? 

· Rule = any tenancy in common or property titled as CP is presumed to be CP 

· Rebuttal

· If acquired pre-1987, the agreement can be oral, implied, or written

· If acquired 1987 on, the agreement must be in writing and characterize the property (ex: 30% SP and 70% CP)

· ONLY if the property is characterized as all CP, move to STEP 2

· (2) Does the SP contributor have a right to reimbursement?
· If acquired pre-1984, contribution is presumed to be a gift, unless there is an agreement otherwise on reimbursement. 
· Appreciation is split 50/50
· If acquired 1984 on, absent a written waiver, there is a right to reimbursement based on tracing
· Appreciation is split 50/50
PRACTICE HYPOs
· HYPO: H&W marry in 1980. They buy a house in 1981 part W SP and part CP. The title says “H&W, as joint tenants.” They orally agree that W will have a SP interest in the home.

· Pre-1984: (1) this is presumed to be CP, but it has a SP proponent and an agreement that W has SP property interest. The oral agreement is enough to rebut. Thus, it is part SP and part CP. Rights of W = she is a part owner. There is no need to go to Step 2 (only if all CP)

· HYPO: Same, except H&W have no agreements about the home

· If pre-1984: (1) this is presumed to be CP and there is nothing to rebut. Thus, it is all CP. (2) There are no rights to reimbursement because there is no agreement, it is presumed to be a gift. 

· If 1984-on anti-lucas: (1) this is presumed to be CP and there is nothing to rebut. Thus, it is all CP. (2) There are rights to reimbursement because there is no written waiver

· HYPO: H&W buy a Tiffany lamp for $4k. $2k is CP and $2k is W SP. The tiffany lamp is untitled. At divorce, it is worth $40k

· Because this is untitled property, we do not need to look at lucas and anti-lucas legislation

· (1) Basic Presumption = this is CP because it was acquired during marriage

· (2) Can we trace funds – Yes, W can trace funds to show she paid with her SP. But this would be pro-rata apportionment, not reimbursement. 

· As SP, W gets $20k and half of CP value $10k = $30K

· HYPO: H&W buy a vacation home for $90k. W uses $50K SP and then $40k CP. W titles it in her name alone. House is now worth $200k

· Remember, title is one spouse name, we do not need to look at lucas and anti-lucas legislation. Title does not control and general presumption applies

· (1) Basic Presumption = this is CP because it was acquired during marriage 

· (2) Can we trace funds – Yes, W can trace funds to show she paid with her SP. But this would be pro-rata apportionment, not reimbursement.

· W owns 5/9 as her SP + ½ CP which is 2/9, so she owns 7/9 of the $200k = $155k
· HYPO: H&W buy a house for $100k. $30k is W SP and $70k is CP. It is titled as joint tenancy. At divorce, it is worth $400k 

· Because this is joint tenancy, it implicates lucas and anti-lucas

(a) parties have no agreement 

· If lucas applies, this is presumed to be CP and there is no rebuttal for SP. W does not have any rights to reimbursement, presumed to be a gift. W owns $200k of CP

· If acquired in 1986, it is presumed to be CP, but W does not have a rebuttal. However, W has a right to reimbursement based on tracing for the $30k. The remaining $370K CP would be divided equally amongst the parties  

(b) oral agreement that W maintains her SP interest

· If acquired in 1983, it is presumed to be CP and there is a rebuttal. Thus, it is part SP and part CP. W is a 65% owner.

· If acquired in 1986, it is presumed to be CP and the oral agreement is not enough to rebut – it must be in writing. It is all CP. However, W has rights of reimbursement based on tracing for the $30k and then is entitled to half of the remaining $370k. 

(c) written agreement that W maintains her SP interest 

· W gets her proportional 30% interest because written agreements are always enforceable, plus her portion of CP

· HYPO: H&W buy a house for $100k. $30k is W SP and $70k is CP. It is titled as CP. At divorce, it is worth $400k

· Because it is titled as CP, this implicates the 1987 legislation which applies only to tenancy in common and property titled as CP. The only difference is in STEP 1, Step 2 remains the same

(a) parties made oral agreement that W maintains her SP interest

· 1980: this is part SP and part CP, so W is a part owner

· 1984: the oral agreement is enough to rebut the presumption and W has a right to pro-rata apportionment as part SP and part CP

· 1988: the oral agreement is NOT enough to rebut the presumption, it is all CP. (must be in writing beginning in 1987 on)

(b) Written agreement that W maintains her SP interest 

· W gets her proportional 30% interest because written agreements are always enforceable, plus her portion of CP
Probate Code 5601 – Joint Tenancy at Divorce (she will specify on exam when to use)
· General Presumption at Divorce = Joint tenancy is presumed to be CP

· However, Probate Code 5601 changed the law, so that the divorce automatically severs a JT and converts it to a tenancy in common where there are no rights of survivorship 

· HYPO: H&W acquired a home in 1990. There are no agreements regarding the home. W dies AFTER divorce was granted but before the property issues were determined. 

· Divorce ended the marriage, so the general presumption is that JT is presumed to be CP 

· But the Probate Code changed this, so that it becomes a tenancy in common, allowing W to will away her half and H does not get W interest

V. JOINTLY TITLED PROPERTY – at death
· Jointly Titled Property includes Joint Tenancy (rights of survivorship), tenancy in common, property titled as CP 
· General Rule = At death, presumption follows title 
· If you die without a will ( CP/ JT goes to the surviving spouse

· If you die with a will ( JT goes to the surviving spouse/ you can will away half CP
· Key Q = What ended the marriage? Depending on whether it is death or divorce, changes the entire analysis 
Joint Tenancy 
· [Gen Presumption at Divorce = Joint tenancy property acquired during marriage is presumed to be CP]

· **Gen Presumption at Death = Joint tenancy property acquired during marriage presumed to be JT 
· Presumption can be rebutted by an agreement between the two parties 

· If agreement pre-1985: it can be oral, implied, or written 

· If agreement 1985 on: it must be written 

· Note: it must be clear that the spouse knows they are changing the character of the property according to the transmutation statute

· Ex: It is NOT enough that there is a statement in a will and the kids are saying, “dad said I get half” – the agreement must be between H&W 
· CASE: Estate of Blair – H&W bought a house in JT. They separate in 1985 and W has a will leaving her estate to her sister. W dies before official dissolution. H sells the house and the sister claims she is entitled to ½ of the proceeds because the house was CP. 

· Q1 = is the house JT or CP?

· If JT ( it belongs to H based on rights of survivorship
· If CP ( the sister is entitled to half based on W will 
· Q2 = What ended the marriage? Death or divorce?

· The court found that death is what ended the marriage. Therefore, the controlling presumption is Joint tenancy is presumed to be joint tenancy.

· HYPO: H&W acquired a home in 1990. There are no agreements regarding the home. W dies AFTER the petition for dissolution was filed, but before the divorce was granted. 

· Even though divorce proceedings were in progress, death ended the divorce 

· General presumption is that JT is presumed to be JT, so it belongs to H and there is no agreement to rebut the presumption 

· HYPO: Same as above except that W dies AFTER divorce was granted but before the property issues were determined 

· Divorce ended the marriage, so the general presumption is that JT is presumed to be CP and W ½ CP will go to her children. There are no agreements to rebut

VI. CP WITH RIGHTS OF SURVIVORSHIP – at divorce and death
· Allowed as of July 2001, title must expressly declare “CP with rights of survivorship.” 
· This title allows the automatic transfer of property to the surviving spouse without probate proceedings (makes everything simpler, easier) 
· Gen Presumption at Divorce = CP with rights of survivorship is CP and each spouse is entitled to 1/2 

· Gen Presumption at Death = CP with rights of survivorship is JT, and surviving spouse is entitled to 100%

· HYPO: In 2007, H&W acquire home as CP w RoS. They used CP funds to purchase the property. W dies in 2013 and leaves her share of the CP to her children. Who receives the home?

· General Presumption = it is treated as JT and H gains property by rights of survivorship 

· HYPO: H&W separate in 2013. They have no agreements. H&W dispute the ownership of the home. What happens at divorce?
· General presumption = it is treated as CP and each spouse is entitled to half and there are no agreements to rebut 

· HYPO: H&W separate in 2013. They have no agreements. H&W dispute ownership of home. W used $100k SP to improve the home. What happens at divorce?

· General presumption = it is treated as CP and each spouse is entitled to half and there are no agreements to rebut

· However, W has a right to reimbursement for the $100k via tracing 

· Any appreciation will be divided equally as CP 

· Why CP with Rights of Survivorship is Preferable for Death Cases:  

· (1) Compare this with CP, where the surviving spouse only gets the 100% if the other dies without a will. Here, the surviving spouse either gets half at divorce, or gets it all at death regardless of a will. 
· (2) Tax Benefits 

· This type of title basically takes the rights of survivorship from Joint Tenancy and the stepped-up basis from property titled as CP

Tax Benefits 

· Basis = purchase price 

· The higher the basis, the smaller the gain, and the less tax will be owed upon sale of an item 

· Stepped-up basis = fair market value 

JT Rule = When dealing with Joint tenancy, the basis and stepped-up basis is for ½ the interest

· HYPO: H&W buy a house for $20k as JT. H has died. It is now worth $800k and W wants to sell 

· ½ basis = $10k 

· ½ Stepped-up basis = $400k 

· Total property basis = $400k + $10k = $410k 

· Taxable gain = $800k - $410k = $390k 

· W has to pay taxes on the $390k gain 

· HYPO: H&W buy house for $100k as JT. H dies and property is worth $1M. W wants to sell. 

· ½ basis = $50k 

· ½ Stepped-up basis = $500k 

· Total property basis = $500k + $50k = $550k 

· Taxable gain = $1M - $550k = $450k 

· W has to pay taxes on the $450k gain 

CP with RoS Rule = The basis and stepped-up basis is full interest amount 

· HYPO: H&W buy house for $100k as CP with rights of survivorship. H dies and property is worth $1M. W wants to sell.
· Basis = $100k 

· Stepped-up basis = $1M

· Total Property Basis = $1M + $100k = $1.1M

· Taxable gain = $1M - $1.1M = -$100k 

· W has to pay less $100k gain 

· Note: For this class, consider the negative offset a zero gain

VII. COMMINGLED ACCOUNTS – Rules apply at Death and Divorce 
· When both CP and SP funds have been deposited into a bank account 
Things Consumed with Commingled Funds
· Ex: Family expenses, including food, rent, vacations, medical and dental care
· Rule = Available CP funds are presumed to be used to pay for family expenses. SP funds are to be used for family expenses only when CP funds are exhausted
· Rule = When SP funds are used to pay for family expenses, the separate estate has NO right to reimbursement, unless the parties have agreed to reimbursement 

ATTACK PLAN: Things Acquired with Commingled Funds

· (1) Characterize the property?
· General Presumption = Property acquired during marriage is presumed to be CP

· (2) Rebuttal via tracing?

· SP proponent can rebut the presumption by tracing the funds to show SP 
· (3) How to trace?

· Exhaustion Method: If at the time of acquisition, all community income was exhausted by family expenses, the SP proponent can rebut the CP presumption 

· Most jdx apply this method. This method is favored by the community

· Direct Tracing Method: SP proponent can rebut the CP presumption by showing (1) availability of SP funds, (2) intent of the SP proponent to use those funds, and (3) must show disposition of funds via documentary evidence and testimony 
· This method is favored by the SP proponent 

· Recapitulation: If there are more CP expenses than there is CP income over the duration of the marriage, this suggests that property was acquired using SP 

· This method is triggered by natural disaster only 

· Note: Without excellent records showing what each transaction was for and from which funds they came, acquisition from a commingled account is likely to be characterized as CP. Keep SP and CP funds separate!

Scenario #1: Accounts in one spouse’s name 
· Rule = When property is acquired using funds from a commingled account, the general CP presumption applies. However, the SP proponent can rebut via tracing 

· CASE: See v See – H tried to argue recapitulation method, but this was rejected by the court. This method can be used only if there is a natural disaster that basically destroys all records that would otherwise be used for tracing. Court used the exhaustion method 

· CASE: Marriage of Mix – H&W had a joint checking account from 1958-63, which included CP and SP funds. W then opened an account in her name only using CP and SP funds. 

· Exhaustion method was N/A for these facts, so the direct tracing method was used where W provided testimony regarding her intention and she had a schedule/ ledger showing SP funds coming in and going out that were close in time. The schedule showed that in each year of marriage, but one, there was always an excess of SP funds 

· CASE: Estate of Murphy – added the additional requirement of showing disposition of funds, which means a detailed schedule of money coming in, going out, the timing, and what it was for 

· HYPO: W has $20k SP before marriage. Married. W pays for family expenses totaling $10k from that account. At the end of the 1st month, W deposits $1k of SP (rents, profits, issues from SP stock) and $5k paycheck (CP because acquired during marriage). In the 2nd month, W buys stock worth $5k. Divorce. How do we characterize the stock at divorce?

· General Presumption = property acquiring during marriage with SP funds is presumed to be CP. But W can rebut by tracing 

· $20k SP - $10k family expense = $10k SP + $1k SP + $5k CP = $16k 

· If W uses the Exhaustion method, then the stock will be considered CP because there was enough CP funds to purchase the stock 

· If W uses the Direct Tracing, then the stock will be considered SP assuming she can prove intent and show disposition 

Scenario #2: Joint Bank Accounts

· Rule = When property is acquired using funds from a commingled account, the general CP presumption applies. However, the SP proponent can rebut via tracing 

· Probate Code 5305 is about ownership versus reimbursement 

· HYPO: H&W marry in 1995. They open a bank account in 2008 with $25k CP and $75k W SP. The titles states that bank account is joint tenancy. They have no agreements. Divorce. How will the court characterize?

· General presumption applies and it is CP. W can rebut the presumption and has a right to reimbursement via tracing for the $75k of her SP
· Compare with Probate Code, where W is entitled to owning 75% of the bank account. However, interest is subject to pro-rata apportionment. Note this is about ownership not reimbursement 

VIII. CLASSIFICATION AT DIVORCE 
> Educational Degrees
Scenario #1: Community pays for one spouse’s degree
· Rule = if a spouse attains advanced degree during marriage and the community paid for the costs of the education, the community gets reimbursement if the education or training “substantially enhances the earning capacity of the party” 
· 10 yr Presumption = If parties have been married for over 10 yrs, it is presumed that the community has substantially benefitted and accumulated significant CP, so there is no need to reimburse 

· Contrary Presumption = If parties have been married for less than 10 yrs, it is presumed that the community has NOT substantially benefitted and accumulated significant CP, so there IS a need to reimburse

· Loans for Educational Degrees

· Rule = A loan incurred prior to or during marriage for education is assigned to the student spouse i.e. debt follows the student at divorce 

· Rule = If CP funds are used to pay off a loan, the community gets reimbursement 

· CASE: Weiner – H attained degree, marries, and uses CP funds to repay his loan incurred prior to marriage. They divorce and community is entitled to reimbursement, and remaining balance on the loan follows H
· Purpose of Educational Degree: 

· Rule = if the spouse pursued education or training to substantially enhance his or her earning capacity, there is a right to reimbursement 

· Rule = If the spouse pursued education or training for any reason other than to substantially enhance his or her earning capacity, then there is no reimbursement because the CP contribution is presumed to be a gift 

· CASE: Marriage of Graham – the purpose of educational degree must be determined on a case-by-case basis. Unless the spouse who pursued the advanced degree to increase earning capacity and that increase in earning capacity is actualized, the education will NOT qualify for the reimbursement remedy. 

· Ex: evidence showing an increase in earning capacity actualized by the fact that the student has a paying job lined up 

· Attack Plan: 

· Who receives reimbursement ( community 

· What are community contributions ( payments for education or training or repayment of loan incurred for education and training, including tuition, fees, books, supplies, transportation, and special living expense related to education (court does not consider child care a special expense, rather it is an ordinary expense)

· How is it calculated ( includes interest the legal rate of 10% per year

· Note: reimbursement amount may be modified or reduced if unjust

· Scenario #2: Spouse pays for his or her own degree - Rule = If a spouse uses her own SP to pay for her education, there is no right to reimbursement
· Scenario #3: One spouse pays for the other’s degree - Rule = If a spouse uses his SP for the other spouse’s education, there may be a right to reimbursement. (This has not been seen on the bar) 
> Goodwill
· An intangible asset that many businesses and practices have - the goodwill of an entity is an asset that is a valuable property interest, which accounts for the expectation of continued public patronage/ reputation
· Goodwill might arise in a situation of a community business, which is when one or both spouses are running a business together, they want to divorce and sell. It could also arise where the business belongs to one spouse pre-marriage, but acquired goodwill is the product of community 

· Valuing Goodwill: 

· Basically, battle of the experts. The spouse with the business will argue that there is no goodwill. Spouse without the business will argue that there is lots of goodwill 

· Methods: 

· Market analysis = what would an able buyer pay for the business at the moment of divorce

· Capitalization = considers past earnings and tries to project how valuable the goodwill is presently 

· Partnership = how much would a partner pay to buy you out

· Note: goodwill may not be valued by any method that takes into account post-marital efforts of either spouse because those earnings would be considered SP, not goodwill 

· McTiernan Rule = there is no such thing as celebrity goodwill because a person doing business is not the same as a business. Celebrity professional standing is entirely personal and cannot be sold or transfers 
· Business defined for purposes of goodwill = profession, commercial, or industrial enterprise with assets and excludes natural persons 

· Key Q = Does he have something that is transferable?

· If yes ( goodwill 

· If No ( no goodwill 

· Finby Rule = Financial advisors may have goodwill depending on how successful they are

> Separate Property Businesses  
· Situation = one spouse has started a business before marriage or starts a business during marriage with gift or inheritance, and then they divorce. Normally, the rents, profits, and issues of SP is SP, but sometimes value is really a CP effort, rather than SP
· Rule = if the increase in value can be attributed to community effort, the Pereira Approach should be used (favored by the community)
Pereira Approach 
· (1) Pretend initial investment amount is bank account and multiply by legal interest rate (assume 10%) = X

· (2) Multiply X by the # of yrs married = Y

· (3) Initial investment amount + Y = SP Spouse

· (4) Current value of business – SP Spouse amount = CP

· Rule = if the increase in value is attributed to something other than community effort, the Van Camp approach should be used (favored by SP spouse) 

· Factors to consider: special expertise, lots of time at work, in the business for a long time, research efforts, basically something that shows the spouse is the reason for the success

Van Camp Approach

· (1) Multiply (reasonable) salary by # of yrs married = X 

· (2) Multiply family expense by # of yrs married = Y 

· (3) X – Y = CP 

· (4) Current value – CP = SP Spouse

· HYPO: H&W marry. W receives $200k inheritance. W is an amateur photographer and wants to open a camera store. (H/W) does the research for the cameras, knows people in the industry, makes all the decisions regarding visual display in store. W open the store and is there 24/7, constantly supervising all operations. 
· Initial investment = $200k

· Assume W salary = $100k 

· Family expenses = $80k 

· Divorce at 10 yrs and business is worth $1M

· If the increase in value is attributed to community efforts ( Pereira

· $200k x 10% = $20k 

· $20k x 10 yrs married = $200k

· $200k + $200k = $400k W SP 

· $1M - $400k = $600k ($300k each 

· W total = $700k / H Total = $300k 

· If the increase in value is attributed to something other than community efforts ( Van Camp 

· $100k x 10 yrs married = $1M

· $80k x 10 yrs married = $800k

· $1M - $800k = $200k CP ( $100k each 

· $1M - $200k = $800k = W SP

· W total = $900k / H Total = $100k

IX. Management and Control   
· Pre-1975 =  H has management and control 

· January 1, 1975 = equal management and control 

> Community Personal Property

· Gen Rule = Either spouse has management and control 

· Exceptions: 

· Written consent is required for gifts to 3rd parties 

· Written consent is required if one spouse wants to sell the family dwelling or anything within, also includes conveyances and encumbrances of family dwelling

· A bank account with CP in one spouse’s name is still considered CP because title does not control, however, the spouse not named does not have access (i.e. management and control) unless she gets a court order that her name be added

Gifts to 3rd Parties Exception 

· Rule = Written consent of non-donor spouse is required before giving a gift for less than the fair and reasonable value 

· If a spouse gives a gift without written consent: 

· During marriage: the nonconsenting spouse has the right either to ratify the gift or to revoke the gift and sue to recover all the property for the community 

· After death of donor spouse: the nonconsenting spouse has the right to ratify the gift or to void the gift up to one half the value of the gift 

· HYPO: W gives $2k camera to a student without H consent 

· H can ratify (meaning he approves which should be in writing) or revoke the gift (sue and get back $2k for the community)

· CASE: Fields – Fields H gave away $480k to various people without W consent. It had all been used up and dissipated 

· Rule = a spouse whose CP rights have been violated is entitled to pursue whatever course is best calculated to give her effective relief

· In this case, W was allowed to sue H’s estate

· Note: It is a service, not a gift, if given in return for fair and valuable consideration 
Community Businesses Exception 

· Gen Rule = Equal management and control

· Rule = If one spouse has primary mgmt. & control, the managing spouse can act alone for most transactions re general business operations 

· For major transactions like sale, lease, exchange, encumbrance, or other disposition, the managing spouse must give prior written notice, but consent is not required  

· If the managing spouse fails to provide notice, the other spouse can bring a breach of fiduciary duty claim (must show harm) or request an accounting (show me the books) 

> Community Real property

· Gen Rule = Equal management and control 

· Exceptions: 

· Joinder (consent) is required for sales, conveyances, encumbrances or leases over one year

· Joinder Rule = there is a presumption of validity of a sale if the purchaser in good faith did not know about the marriage of the spouse who sold the property 

· However, non-selling spouse has the right to void the executed instrument 

· But the community has to repay the bona purchaser the purchase price (even if increase in value) 

· Ex of potential remedy = give innocent spouse home as SP, but still have to pay the loan 

· Note: Statute of Limitations = 1 year for the innocent spouse 

> Fiduciary Duty 

· Family Code 1100e = each spouse shall act in accordance with the general rules governing fiduciary relationships, meaning full disclosure as to what you own and what you owe 

· Family Code 721 = refers to the corporations code and basically says the fiduciary duty is more than just a duty of disclosure and access. It says that married persons are in a confidential relationship and each spouse has a duty to act with:

· The highest good faith and fair dealing

· Neither shall take unfair advantage and 
· Married persons have the same rights and duties of non-marital business partners  

· Corporations Code = says you cannot act a certain way towards your spouse

· (1) Must provide access to books that involve CP transactions 

· (2) Must provide “true and full” info (full disclosure and access to info)

· Pre-2003 = must provide upon request

· 2003 on = must provide without demand 

· (3) Must provide accounting re any benefit or profit derived from a transaction involving CP 

· (4) Duty of care: must refrain from being grossly negligent or reckless, intentional misconduct, or knowing violation of the law 

· Rule = ordinary negligence not enough to be a breach 

· RULE = Fiduciary duty applies until final distribution of assets 

Unfair Advantage 

· Presumption = If one spouse is advantaged by a transaction, a presumption arises that the advantaged spouse exercised undue influence over the other spouse

· Burden of proof is on the advantaged spouse to rebut the presumption by establishing: the disadvantaged spouse knew, understood, and voluntarily signed the deed  

· Ex: Using SP funds to reinstate community pension as SP = unfair advantage because it deprives spouse of her share of pension 

· Ex: using SP funds, instead of CP, to buy investment realty = not unfair advantage because the other spouse is not deprived of anything 

· Ex: H claims W took unfair advantage when she executed a deed and conveyed his SP to both as JT (giving up CP interest) = presumption of unfair advantage by W 

· Ex: W claims H took unfair advantage when she conveyed her CP interest to H as his SP = presumption of undue influence but rebuttable because both parties understood what was happening 

Remedies for Breach of Fiduciary Duty 
· (1) 50% of asset + attorney fees + court costs (applies for non-malicious conduct but still violations/ breaches)

· (2) 100% of asset undisclosed or transferred in breach of fiduciary duty (applies for fraud or active concealment situations)

· CASE: Marriage of Walker (2006) – W took out money from retirement account pre-2003. She neither hid nor did H ask about depletion/ penalties

· No breach – W only has to disclose upon request, and the without demand law could not be retroactively applied. 

· Note: this is probably not good law on retroactivty – there were 2 cases later where the without demand law retroactively applied 

· CASE: Marriage of Fossum – W failed to disclose she got a $24k credit card advance for her son. 

· Breach – W was required to reimburse ½ whatever was spent. Court assumed the new law retroactively applied and that W had a duty to disclose without demand 

· CASE: Marriage of Duffy – H was grossly negligent and put retirement savings into volatile stocks 

· No breach - spouses are not required to abide by the prudent investor rule 

· CASE: Beltran – H forfeited his military pension because of a criminal conviction 

· Breach – H was required to reimburse the community for the pension he gave up to make the community whole 

· CASE: Marriage of Stitt – W used CP funds to pay for atty for her own embezzlement charges 

· Breach – W is on the hook for making the community whole 
> Restraints During Divorce Proceedings 

· Once divorce initiated, there are limitations on the management and control of the property. Once initiated, a TRO is issued which says neither party can do anything with the assets or property without consent of other spouse or court
· Exceptions: 

· Expenses in the usual course of business

· Expenses for the necessities of life

· BUT, extraordinary expenditures require notice to be given at least 5 days prior  

· CASE: Estate of Mitchell – during divorce proceedings, H severs the JT with W and then H dies ( severing the JT did not violate the TRO because it does not transfer or dispose because the right of survivorship is a mere expectancy

· Ex: After TRO is issued, sale of stock without consent of other spouse or court is a breach of fiduciary duty ( Even if not malicious, it is still a TRO violation and breach / W was entitled to 50% of asset value including appreciation at time of breach/sale/date court gives award

· Ex: W intentionally conceals that she won lottery ( this is fraudulent and W was forced to give all to H

· Ex: Failure to maintain property records of CP until final distribution of assets ( breach 

X. CREDITOR’S RIGHTS   
· (1) Gen Rule = Community estate is liable for debts incurred by either spouse before or during marriage

· Child support and spousal support are treated as debt incurred before marriage, so the CE may be liable, in addition, the SP of the debtor spouse, but can be reimbursed from the debtor’s spouse’s SP

· Exception: 

· A spouse may shield his or her CP earnings from a debt incurred by the other spouse before marriage by keepings earnings in a separate account in her name only and not commingling those earnings with other CP
· (2) Gen Rule = A spouse’s SP is liable for debts incurred before or during marriage, but not the other spouse’s debt

· Exception: 

·  A married person is personally liable (both CP and SP may be liable) for debt incurred for the necessaries of life while the spouse are living together
· A married person is personally liable (both CP and SP may be liable) for the common necessaries of life while the spouses are living apart 

Tort Obligations

· Tort debt is incurred when the tort happens

· Rule = If the tortfeasor was performing an activity for the benefit of the community, then the CE is used first to pay the debt (Ex: work, church, painting house)
· Rule = If the tortfeasor spouse was not performing an activity for the benefit of the community, then the tortfeasor’s SP is reached first (Ex: anything criminal or intentional tort)

· HYPO: During marriage, X incurs $10k in attorney’s fees when defending against embezzlement charges. The debt is unpaid ( Debt will be assigned to X because criminal activity is considered a separate debt

· HYPO: During marriage, S incurred $10k in atty fees based on negligence. S was found liable for failure to follow accounting principles ( Working is benefit of the community so this is going to be considered community debt

Three Scenarios 

(1) Married Persons Living Together 
· Common necessities (food, clothing, housing, medical care) = CP liable, debtor spouse’s SP and non-debtor spouse’s SP (but may have a right to reimbursement)
· Necessities (thing that are necessary to the spouse’s station in life i.e. membership in a country club) = CP liable, debtor spouse’s SP and non-debtor spouse’s SP (but may have a right to reimbursement)
· Non-necessaries = CP liable, debtor spouse’s SP and non-debtor spouse’s SP NOT liable 

(2) Married Persons Living Apart (Separation) 
· Once parties are living separately and apart, earnings are no longer CP, but are considered SP 

· To determine whether couples are separate and apart, court looks to the parties conduct: 

· Ex: even though H was living on boat with gf, he still went to W’s house for dinner, laundry, mail was still there, activities with W and kids – the couple preserved the appearance of marriage

· Ex: there was 14 yr time gap, both were dating other people and did no social events together, but they had a family business that still connected them -- Look at economic ties, emotional ties, social ties, ant attempts at reconciliation and sexual relationship

· Ex: parties argued for outsider viewpoint because they had been keeping separation a secret through the holidays – Focus is on the parties “subjective intent” as “objectively determined from all the evidence reflecting the parties’ words and actions during the disputed time, not what society at large would perceive

· Note: Parties can live under one roof and still be considered “living separate and apart”

· Who is liable for debt?

· Common necessities (food, clothing, housing, medical care) = CP liable, then debtor spouse’s SP and then non-debtor spouse’s SP (but may have a right to reimbursement)
· Necessities (thing that are necessary to the spouse’s station in life i.e. membership in a country club) = CP, then debtor spouse’s SP and then non-debtor spouse’s SP but ONLY in the case of children of the marriage 
· Non-necessaries = debt is assigned to the spouse who incurred the debt 

(3) Divorce 

· Characterizing Debts Upon Divorce

· Rule = Educational loans are assigned to the spouse who received or is receiving the education

· Rule = Tort liability that is not based on an act performed for the benefit of the community is assigned to the tortfeasor spouse

· Rule = Debts incurred before marriage are assigned to the spouse who incurred them

· Rule = Debts incurred during marriage and before separation depend on: 

· If a community debt, it is divided equally

· If a separate debt, it is assigned to the spouse who incurred it 

· Note: a separate debt can be incurred during marriage and before separation if it was “not incurred for the benefit of the community” i.e. debts from intentional torts or crimes
· Rule = A debt incurred by one spouse that involves negligence (rather than intentional tort or crime) is considered a community debt 

· Rule = if community debts exceed community assets, excess of debts will be assigned as the court deems equitable and just, depending on the respective earning capacities 

· Who is liable for the debt?

· Common necessities (food, clothing, housing, medical care) ( Debtor ex-spouse’s SP 

· Necessities (thing that are necessary to the spouse’s station in life i.e. membership in a country club) ( Debtor ex-spouse’s SP  

· Non-necessaries ( debt is assigned to the spouse who incurred the debt 

· HYPO: H&W married and H goes to law school. W took out a student loan to finance. Divorce. 

· Educational loan assigned to W

· HYPO: Before A&B married, B ran up $20k in credit card debt. $15k remains at the time of divorce

· Debt acquired pre-marriage, assigned to B

XI. Premarital Agreements    
Pre-1986

· Rule = Waivers of ALL spousal support are not enforceable. But providing support for the minimum 14 months and then waiving is allowed 
· CASE: Estate of Nelson – ex of undue influence

· H was wealthier, older, more sophisticated than 22 year old pregnant secretary who signed the premarital agreement waiving all spousal support

· CASE: Marriage of Dawley – ex of not undue influence 

· W was educated and sought legal counsel before executing the agreement, even though she faced unplanned pregnancy. H agreed to provide spousal support for the minimum 14 months 

· Takeaways:

· Don’t want to promote, foster, or encourage divorce 

· Courts will try to look only at objective terms of the premarital agreement (rather than subjective intentions) 

· Generally, courts do not want to uphold waivers of spousal support 

1986-Present

· Rule = the 1986 Premarital Act applies ONLY to premarital agreements executed on or after Jan. 1, 1986 (no retroactivity) 

· General Requirements = must be made in writing (statute of frauds) and signed by both parties 

· The agreement can be amended or revoked only by a written agreement signed by both parties 

· Note: prior law allowed evidence of implied modification or retraction based on oral agreement or conduct 

· Permissible subject matters = property, choice of law, and any other mater, including, personal rights and obligations, not in violation of public policy or a statute imposing a criminal penalty 

· The only subject matter prohibited is child support. There is no way to contract around or waive child support 

· Rule = Parol evidence cannot be used to insert missing terms and conditions, but can be used for interpretation 

· Rule = Terms must be stated with sufficient certainty to be an enforceable contract 

· Rule = Traditional promissory estoppel (partial performance) exception to Statute of Frauds applies to premarital agreements, but it must be so that it “irretrievably changed his/her position”

· Ex:  W in Hall agreed to give up job, get social security at 62 and pay H $20k 

· Rule = Spousal support waivers executed by intelligent, well-educated persons, each of whom appears to be self-sufficient in property and earning ability, and both of whom have the advice of counsel regarding their rights and obligations as marital partners at the time they execute the waiver were deemed to not violate public policy and not to be per se enforceable 

· Remember the old rule found the waiver of spousal support is unenforceable even if both parties mutually agreed  

· Defenses to Enforceability

· (1) Must prove the agreement was not executed voluntarily, which means fraud, coercion, or lack of knowledge 

· Bonds Case 6 factors: 

· Proximity of the execution of the agreement to the wedding 

· Surprise from the presentation of the agreement 

· Presence of absence of independent counsel or an opportunity to consult independent counsel 

· Inequality of bargaining power (age, sophistication)

· Disclosure of assets

· Understanding and awareness of the intent of the agreement 

· (2) Must prove the agreement was (a) unconscionable when executed, (b) that before execution, the spouse was not provided with fair and reasonable disclosure of the property or financial obligations of the party, (c) there must be proof that the party did not voluntarily waive in writing, the right to disclosure, and (d) the party did not have actual or reasonably could not have had adequate knowledge of the property or financial obligations 
2002 Act Amendments – New Requirements for Defense to Enforceability 

· Rule = The agreement is not voluntary unless legal counsel represented the party against whom the enforcement was sought at the time it was signed, or was advised to seek independent counsel and expressly waived representation in a separate writing 

· Rule = there must have been not less than 7 days between the time the party was presented with the agreement + advised to seek counsel and the time the agreement was signed 

· Rule = The 7-day rule does not apply if both parties are represented by counsel 

· Ex: even if there wasn’t a 7-day time frame, it doesn’t matter and the agreement is still enforceable as long as both parties were represented 

· Rule = If party is not represented, the party must be fully informed of the terms and basic effect of the premarital agreement, as well as, the rights and obligations giving up by signing 

· Rule = A writing that describes the rights and obligations being given up must be delivered to the party prior to signing and the party must be proficient in the language of the explanation and premarital agreement itself

· Rule = The unrepresented party must also execute a doc declaring receipt of the explanation of rights and who provided it 

· Rule = The agreement and all other writings must not be executed under duress, fraud, or undue influence 

· Takeaways: 

· The act makes clear that spousal support provisions will not be enforceable unless counsel represented the party against whom enforcement is sought. But it may be unenforceable at the time of enforcement if found to be unconscionable 

· Unconscionable spousal support provisions will NEVER be enforced regardless of represented by counsel 

Retroactivity 

· Unconscionability of spousal support waiver at the time of enforcement (divorce) = applies retroactively

· Ex: Right before divorce, W in catastrophic accident with huge medical bills. It would be unconscionable to enforce waiver of spousal support given the circumstances 

· Independent counsel requirement = does not apply retroactively 
· 7 day rule = does not apply retroactively 

XII. Rights of Unmarried Cohabitants, Putative Spouses, Domestic Partners    
Unmarried Cohabitants

· Two approaches to marriage-like relationships: 

· (1) Recognize that some cohabitants had an “actual family relationship” and treat the couple as if they were married

· (2) Examine the cohabitants’ intentions towards the accumulated property and to find either an express of implied-in-fact contract to share that property 

· CASE: Marvin v Marvin – oral agreement that “W” would give up career and basically be trophy wife an “H” would share property and provide financial support for life. “H” argued that she was basically a prostitute, which would bar any property given to her (looked like a marriage) 
· Rule = express contract between nonmarital partners will be enforced unless it is a contract for a crime, such as, prostitution 

· Case was important because it creates judicial remedy i.e. quantum meruit

· Quantum meruit = reasonable value of services minus reasonable value of what you got 

· Note: Most of the time there is nothing left, you gave something and you got something

· Note: Court said it is possible to prove implied contract, just not with these facts

· Note: Courts don’t really like Marvin type relationships because they could have gotten married or they could have had a written agreement 
Implied Contracts (harder to prove)

· Best case scenario = they look like they’re married 

· Ex: Living together, sharing last name, holding themselves out as H&W ( not enough to be implied in fact contract

· Compare with same sex couple, courts are more lenient but still don’t like implied in fact

· Factors courts look at: 

· Did 1 person say we talked about sharing? Aka is there direct testimony of an agreement?

· How often did they socially hold themselves out as H&W?

· Did they have joint bank accounts?

· Did they have joint property?

· Did they jointly make decisions about property?

· Did they have an arrangement re household finances? 
Putative Spouses

· Two types of defective marriage: (1) void, or (2) voidable 

· Rule = If void, you cannot ratify, or create CP rights, or get an annulment because there is nothing to annul

· Ex: Bigamous or incestuous marriage 

· Rule = If voidable, the wronged spouse can ratify or annul the marriage 

· If annulled ( no property rights arise from the marriage 
· If ratified ( the marriage is valid and the property rights will attach 

· Ex: being under age of consent, of unsound mind, or physical capacity, also includes defrauding/ misrepresentation 

· Misrepresentation means more than just cheating, but one spouse living a double life

Putative Spouse Doctrine

· Equitable doctrine to protect spouse that believed he/ she had actually acquired CP 

· Rule at death = if the spouse has a good faith belief in the validity of that marriage, that spouse attains putative spouse status and has rights to both quasi-CP and decedent’s SP via rights of survivorship
Requirements:

· (1) Defective marriage

· (2) At least 1 spouse in good faith believes this is a good marriage 

· Good faith belief is judged by a “subjective standard that focuses on the alleged putative spouse’s state of mind to determine whether he or she maintained a genuine and honest belief in the validity of the marriage”

· It is subjective but we look at some objective factors 

· Rule = if a marriage is void or voidable and the court finds that either or both spouses believed in good faith that the marriage was valid, the court shall declare the party or parties to have the status of putative spouse and divide the property as if it were CP, but it is called quasi-CP 

· Rule = quasi-CP is subject to the normal CP rules 

· Look at the totality of circumstances: 

· Did they try to create a “real wedding”?

· Looking at background, experience, education – is there anything to suggest is was good faithed?

· Essentially you can look at anything to decide the objective factor – was it reasonable to believe married?

· First look at wedding, then look at life to determine whether there is a good faith belief 

· Note: There is a split in authority on the issue as to whether the doctrine applies to the innocent or wronged spouse

· Ex: Tejeda – Pablo knew he wasn’t divorced, he still received ½ quasi-CP – this case said the bad faith spouse is protected by the doctrine 
· Ex: Xia – if you are the wrongdoing spouse, you cannot benefit from the doctrine. It only applies to the innocent spouse 

Domestic Partners

Prior to Jan 1, 2000

· Rule = unmarried same-sex couples were treated as unmarried cohabitants at death and upon termination of relationship 

· If they decided to split, each cohabitant would own their own prop

· However, they could enter into an oral, written, or implied agreement to share acquired property aka Marvin agreements 

· If one cohabitant died without a will or Marvin agreement, the decedent’s prop would not go to the surviving unmarried cohabitant, but would go to the cohabitant’s heirs 

· *Everything is according to contracts 

Jan 1, 2000 – Jul 1, 2003 

· Rule = same-sex couples are allowed to register as domestic partners. However, still treated as unmarried cohabitants as far as their prop rights were concerned

· Who can register as domestic partners?

· If same sex, must share common resident. 
· If opposite sex, must share common residence, be age 62 or older and eligible for social security 

July 1, 2003 – Jan 1, 2005 

· Rule = If a domestic partner died intestate, surviving domestic partner would inherit the deceased partner’s SP in the same manner as would a surviving spouse – entitled to 1/3, ½ of all of the deceased SP 

· *Still no CP at this point. Property bought and shared goes by title i.e. JT or TiC

Jan 1, 2005

· Rule = any property domestic partners acquire are characterized and divided as if they were married

· Domestic partners subject to CP law at death and dissolution of partnership

· Domestic partners have access to the putative spouse doctrine when at least one of the parties has a good faith belief in the validity of the domestic partnership 
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