Marital Property Outline Fall 2017


I. Marital Property Systems: Equitable Distribution & Community Property
A. Common Law (until early 1980s)

1. Traditional C/L: until 1840s



a. During Marriage

i. Single unified property interest w/ most the incidents of ownership in husband’s interest

ii. Women’s property at marriage became H’s


- personal property = H’s

- real property = W still had title, but under sole possession and control of H



b. Women were in a stage of legal disability


2. Reformed C/L until early 1980s 


a. Married Women’s Property Acts




i. Remove legal disability of married women



ii. W is the separate and independent owner of




- all property she owned before marriage





- all gifts and inheritance after marriage

- any property earned by her property during marriage BUT H STILL CONTROLED LABOR



b. Title Controls




i. During Marriage: Title Controls





- Property (incl. labor/earnings) is H’s SP if title says so





- Property (incl. labor/earnings) is W’s SP if title says so





- OR jointly held by W and H is title says so




ii. At Death 
- Intestate (no will): Spouse gets everything, unless there are other heirs, then spouse gets at least 1/3 elective share
- Testate (w/will): Spouse may take under will or may elect to take 1/3 elective share




iii. At Divorce





- W gets only property if under her name or jointly owned w/ H





- If W no title, then possibly spousal support if needed
- FAULT DIVORCE until late 1970s: innocent spouse gets permanent spousal support until remarriage
B. Equitable Distribution: CL/ED


1. Big change to reformed C/L


2. During Marriage



a. Title still controls (see above)


3. At Death



a. Title & elective share rules remain (see above)

4. At Divorce



a. What if Divided




i. All property, incl. SP and CP




ii. Factors such as labor, gift, inheritance or need considered 



b. How is it Divided 




i. Presumptive 50-50 division of property acquired during marriage
ii. Judge can award more than 50% based on equitable factors such as needs, labor or financial contribution

iii. SP can also be divided based on equitable factors
C. California Community Property


1. Classifications

a. Community Property (CP): All property which stems from the labor of each spouse during the marriage

b. Separate Property (SP): Property acquired before marriage by any means and during marriage by gift, bequest, devise, or descent 

2. During Marriage



a. Community Property: Cal. Fam. Code 751 (1975)




i. Before 1975: Husband had sole control of the property

ii. As of 1975: Both spouses have management, control, and ½ interest of CP 





- labor & earning included



b. Separate Property




i. Each spouse has control and management over his/her SP


3. At Death



a. Estate: Deceased’s 50% share in CP and 100% SP

i. Intestate (no will)

- Surviving spouse can inherent 100% of deceased spouse’s CP 

- Surviving spouse gets 100% SP, unless other heirs then spouse has 1/3 right to deceased’s SP



ii. Testate (will)

- Deceased could have willed away his/her 50% CP shares and 100% of SP

- Thus, surviving spouse has not right to any 


4. At Divorce



a. What’s Included



i. 100% CP




ii.0% SP



b. How is it Divided




i. Cal. Fam. Code 2550

- Mandatory 50-50 division of CP, i.e. each spouse gets 50% in value of total CP

ii. Exception: Penalty for breach of fiduciary right (Cal. Fam. Code 2600-2604)

- Example: If B takes $1 from CP and buys a lottery ticket and wins, and files for divorce the next day and does not tell court about winnings. When court learns, it can award 100% of the lottery winning to the ex-spouse, instead of 50%. 




iii. SP cannot be divided 
II. Characterization/Classification

A. Community Property per Cal. Fam. Code 760

1. All property, real or personal



a. Real property includes real estate



b. Personal property includes bank accounts, clothes, jewelry



c. Onerous title includes property acquired by either spouse’s labor (paycheck)

i. Example: Neighbor tells Spouse A “cut my trees and I will pay you $50;” That $50 has onerous title and is thus CP

ii. Example: Neighbor tells Spouse A “I gift you this painting.” Painting does not have onerous title, but lucrative title and is a gift, thus SP. 


2. Wherever situated 



a. Any place in the world (CA, USA, etc.)

i. Hypo: Couple are married and domiciled in CA. They go on vacation and buy a home in Switzerland. Home in Switzerland is CP.  

3. Acquired by a Married Person



a. Is the couple validly married?



b. Is the couple a registered Domestic Partnership?


4. During the Marriage



a. When did marriage begin?



b. When did marriage end?




i. Divorce




ii. Death 


5. While Domiciled in this State



a. Is couple domiciled in CA?
B. Separate Property

1. All property



i. Real, personal, wherever located


2. Owned by the person before marriage OR



i. Proof: Title, picture, etc. 

3. Acquired by the person during marriage by gift or inheritance OR

i. Tracing: When you use inheritance funds to acquire property while married, then SP

ii. Lucrative Title: Property NOT acquired by labor, but by gift or inheritance 

iii. Rents and Profits from SP


- General Rule: If derived from SP, then SP
- Exception: If labor during marriage increases value of the SP that provides rents or profits, then community has equitable share or right of reimbursement 


4. Acquired by the person during marriage BUT while living “seperare and apart”

C. CP vs. SP: Settlements, Inheritance, and Gifts

1. Estate of Clark

a. Issue: What if a settlement/inheritance claim based before marriage, but settles after getting married? Is the character of that settlement CP or SP?

b. Rule: If the underlying claim to settlement is SP, then settlement itself is SP

i. Inheritence is SP 

2. Andrews v. Andrews 

a. Facts: Father-in-Law making an oral agreement with son to inherent his property to son because son’s wife/daughter-in-law provided nursing care to father.

b. Issue: What is the character of that property?
c. Rule: It’s CP b/c it was given in exchange for wife’s services, i.e. alleged K.


i. Variation: If father had left behind in a will, then it would be SP

- Wife then could testify that in fact it was acquired b/c of her labor to prove that it’s CP


3. Downer v. Bramet:
a. While couple was married, H’s employer did not provide retirement plans, but instead a share in a ranch
b. Issue: Upon divorce, is the share in the ranch a gift and thereby SP?

c. Rule: No, it’s not an ordinary gift; rather, the “gift” by the employer was made in recognition of H’s labor, thus it’s CP. 

i. As long as “gift in recognition of labor” was acquired by labor during marriage, then it’s CP


4. Some CP & Some SP

a. Spouse A purchases a bike for $500, using $250 of SP funds and $250 of CP funds.


i. Character is ½ SP and ½ CP 


ii. Rule applies to untitled property only 

D. Tracing


1. Presumption that property is CP can be rebutted by tracing to SP


a. Pre-Martial Property = SP



b. Gift or Inhertitence = SP 




i. Example: Gift and later sale of gift

- While married Spouse A gets a gift, which is later sold. Proceeds from that sale are SP based on tracing and showing proof 

ii. Example: Property purchased w/ inheritance funds and then willed as SP

- While married, Spouse A uses inheritance funds to buy a painting, thereby SP. Spouse A has will to give all CP to Spouse B and all SP to sister. Painting was acquired using SP funds, therbey part of SP to sister. 

E. Quasi CP & Quasi MP


1. Quasi CP

a. Property acquired while married couple was domiciled in a different state that had different law & later divorced in CA under CA jurisdiction
i. Example: Married couple lived in NYS (ED) and Spouse A used his labor to purchase personal property. Later, couple moves and domiciles in CA. Couple gets a divorce. Character of the personal property is QUASI CP, i.e. as if CA b/c CA court has jurisdiction over divorce. Thus, 50/50.


2. Quasi MP

a. CA court determines couple was not legally married, but one spouse qualified as putative spouse, i.e. showing good faith & subjective belief that married under CA law, then all property treated as if married


i. CP = treated as if CP


ii. SP = treated as if SP

F. Life Insurance


1. Term Insurance

a. Rule: Term life insurance policy upon the life of one spouse is not divisible as CP, even though previous premiums for the policy were paid with CP.

i. If CP funds used to pay premium and thereby renew term and something happens to insured, then death benefit is CP

ii. If CP used to pay premium, term renews, insured remains alive, gets divorced, then uses SP funds to pay premium, and later dies, the death benefit is SP

- Did you use SP or CP funds to pay for term renewal and did death occur during that renewal?


2. Whole Life Insurance

a. Rule: Whole life insurance policy upon the life of one spouse is divisible as both CP and SP based on proportional shares since premium covers both coverage and cash value 

III. Employment Benefits

A. Retirement Pensions


1. Governing Law: Cal. Fam. Code 2610


a. Applies to any retirement plan, incl. survivor and death benefits



b. CP to extent that right to benefit earned during marriage



c. Application

i. Immediate Distribution

- Immediately after divorce, Spouse B can ask for immediate distribution from Spouse A’s retirement plan, OR

ii. Deferred Distribution

- Spouse B waits for value of plan to increase, and then takes distribution 


2. The Time Rule

a. General: To calculate the value of the pension earned BOTH during and after the marriage
b. Formula: Divide years employed during marriage by total years of contribution to pension

i. Example: Spouse A’s Pension is worth $50,000. $25,000 is Spouse A’s CP and $25,000 is Spouse B’s CP. If Spouse was married for 10 year and contributed to plan for 20 years, fraction is 1/2. Thus, Spouse B is entitled to 1/2 of her CP share of $25,000, i.e. $12,500. 


c. Application for Deferred Compensation
i. Example: Spouse A’s pension after 10 years is worth $400,000. Spouse A’s CP is $200,000 and Spouse B’s CP is $200,000. Spouse A was married for 10 years and contributed for 40 years, thus fraction is 1/4 and Spouse B gets $50,000. 


d. Non-Application




i. Only applied when years of employment matter

ii. Don’t apply when employer does not use year to compute pension, but uses other form like point system

iii. Case Marriage of Poppe

- Employer used point system for pension

- Upon divorce, Poppe had collected a total of 5,002 points, 1632 of which were collected during marriage

- Upon distribution, court first looked at monthly pension payout of Poppe, i.e. $592 per month

- Secondly, court divided 1632/5002, then multiplied by monthly payout to Poppe and divided by 1/2 for CP interest to ex-spouse


3. Unvested Pensions



a. Still CP

i. Upon divorce, non-employee spouse can get immediate distribution, OR

ii. Can defer distribution, until plan is fully vested (1/2 CP share) 

B. Various Employed-Related Benefits
1. Stock Options

a. If right to exercise stock option, i.e. sell stock, was based on employment purchase during the marriage, then non-employee spouse can claim 1/2 CP share

b. May also use time rule


2. Reinstated Pensions

a. Scenario: Spouse A has a retirement plan, but quits and thus has option to settlement, rather than keep retirement. Settlement occurs during marriage and thus half subject to CP. Spouse A later returns to employment and is offered reinstatement for paying back settlement. 
i. If reinstatement during marriage, then reinstated retirement plan is CP b/c half of the paid back settlement is CP  


3. Early Retirement



a. Scenario: Spouse A never retired but has a retirement plan

i. Ex-Spouse B, the non-employed spouse cannot make Spouse A retire, but can claim 1/2 CP share of A’s retirement plan


4. Benefits Enhancement

a. Scenario: Spouse A has a retirement plan, and is made to retire early by also receiving a bonus enhancement 

i. Ex-Spouse B, the non-employed spouse can also claim the bonus enhancement, if it was generated during marriage

- Time rule used and thus 1/2 share of CP


5. Disability Pay and Benefits



a. Types of Policies




i. Part of employment K




ii. Part of private insurance and health care policy

b. Scenario: Employed spouse A is no longer able to work due to a disability and as part of his employment K he is paid half of his salary as a disability benefits

i. Ex-Spouse B, the non-employed spouse can claim the benefit if it is based on employment during years of marriage


- Social security is always SP

ii. If the benefit is supposed to replace post-marriage earnings, it is SP

c. Choice between Retirement Earnings and Disability Payments

i. Scenario: Employed spouse A instead of retiring early, decides to take disability payments instead

- The disability payment is treated as CP to the extent that it replaces CP interest in retirement plan


6. Severance Pay

a. Concept: If an employer terminates an employee and offers his salary for a certain period of time 

b. Scenario: If employer terminate employed Spouse A and offers him 6 months of his salaries, we can have two outcomes

i. Outcome #1: If both spouses married, then character of those earnings CP

ii. Outcome #2: If divorced at month 3, then salary earned from month 4 to 6 is SP. 


7. Deferred Distribution

a. Scenario: If employee spouse does not retire when eligible, but rather defers retirement, non-employee spouse can still assert her right to receive her CP share upon his eligibility
i. Private Employers: Court can order to pay non-employee CP share directly

ii. Public Employers: Court cannot order to pay directly to spouse, but can order employee to pay spouse


8. Terminable Interest Doctrine

a. Concept: Non-Employee spouse’s CP intent ends w/ non-employee spouse’s death

i. Terminable Interested Doctrine abolished in CA in 1986


b. CA: Ex-Spouse’s Right Continues

i. A divorced non-employee spouse may assert her CP interest in any benefit generated by community labor
ii. A divorced non-employee spouse may will away her CP interest

iii. The Estate of the deceased employee spouse CANNOT will away the non-employee spouse’s CP interest


9. ERISA restrictions and QDRO
a. Concept: If A seeks enforcement of a CP claim against B’s ERISA covered pension, A needs the court to grant a QDRO.

IV. Transmutation

A. Concept

1. How the character of the property can be changed or transmuted by agreement of the spouses
a. Options




i. CP ( Husband’s SP or Wife’ SP




ii. Husband’s SP ( Wife’s SP (or vice versa)




iii. Husband’s SP or Wife’s SP ( CP

B. Transmutation Process 


1. Writing Requirement 


a. Pre-1985: No, could be informal such as an oral agreement
i. Estate of Raphael: “Now that we are married, we share everything…what is mine is yours” ( At the time of conversation, informally, all of husband’s SP was transmuted to CP 
ii. Proof of parties’ acts and conduct needed (just calling it ours is not enough)

iii. Implied Agreement/Belief not enough

- Exception: Writing needed to transmute SP or CP to Joint Tenancy 

- Why? H & W can sever their ½ interest w/o other spouse’s consent


b. Post Jan. 1, 1985: Only by written express declaration



i. Cal. Fam. Law 850: Agreement to transfer w/ or w/o consideration




ii. Cal. Fam. Law 851: Subject to law or fraudulent transfer




iii. Cal. Fam. Law 852





- Express declaration has to be made by SP owner 

- 3rd parties (i.e. possible buyers) have be on notice via recording of agreement

- Does not apply to gifts of clothes, jewelry, other tangibles UNLESS very high in value like a Picasso 

- Cal. App. Case: Cars not included and cannot be transmuted in character w/o agreement

- Does not apply to commingled property, i.e. half SP half CP




iv. Express Declaration

- While word transmutation not needed, agreement must contain language which expressly states that a change in the characterization or ownership of the property is being made
- Examples that WORK


- “waive my right to any CP”


- “be changed to H’s SP”


- States as “other spouse’s separate property” in title 

- Examples that DON’T WORK


- “holding the contents in his name”


- “contents should go to X upon Y’s death”


- Putting title under one spouse’s name


- Intent not enough

v. A will IS NOT an express declaration since the transmutation becomes effective upon death only

vi. No exceptions 


2. Parties



a. Only Husband and Wife 


3. Property in Certain Revocable Trusts as CP

a. Rule: CP that is transferred in a trust remains CP during the marriage, unless there is a valid transmutation of property ( purpose to avoid probate


i. Case: Marriage of Starkman

- Trust did not state that any SP transferred to the trust would become or be changed into CP

- Extrinsic evidence such as attorney’s letter inadmissible 


4. Effective Date of Transmutation



a. Conditional or temporary transmutation not possible



i. Case: Marriage of Holtemann

- Upon divorce, husband claimed that he intended for the ‘Spousal Property Transmutation Agreement’ to be effective upon his death, not divorce 

- Court says regardless of intent or motivation, transmutation is effective on face of document 

V. Presumptions

A. General Presumptions 

1. Standard: “whether the trial court’s finding is supported by substantial evidence, or whether a party has presented sufficient evidence to rebut the presumption that property acquired during marriage is CP”

a. CA statutes do not embody any presumptions in favor of CP

i. burden is on party who says character of property is CP or SP
- Example: If Spouse A proves that the asset was acquired during marriage, court will establish that finding as general presumption that character of property is CP.  

b. Rebuttal: General Presumption of CP is rebuttable my merely doing a trace of funds back to SP
i. A mere preponderance of the evidence suffices to overcome general presumption

- Example: If Spouse B wants to rebut, Spouse B needs to submit evidence proving otherwise, i.e. documents showing lucrative title or property was purchased before marriage 

- Example: Counterclaim that there was a transmutation agreement and thus to rebut, Spouse A has burden to show transmutation agreement

B. Title Presumption

1. Concept: When the title of property, i.e. express agreement, states that something is held as something per the party’s agreement


a. Stronger presumption than general presumption 


i. Examples of Title Presumption

- “A and B as Husband and Wife or as Spouses” 




- “as CP” 

2. Rebuttal

a. May not be rebutted solely by tracing funds of a different character



i. Example: “this was purchased w/ SP funds,” while title says CP



b. Rebuttal evidence must counter whatever the title agreement says

3. Exceptions

a. When title does NOT reflect an agreement between two spouses, then it does not get the benefit of title presumption
b. Immaterial Title

i. Example #1: A uses CP funds to buy property and puts title on it as A’s SP, yet, there is no valid title presumption since it was w/o other B’s consent, thus, there is a fund presumption that CP funds were used and thus it’s CP, rather than As SP (also unilateral transmutation) 

- A cannot transmute B’s interest to his interest w/o B’s consent



c. Controlling Title

ii. Example #2: A uses CP funds to buy property and puts title on it as B’s CP – now transmutation as there is an express declaration w/ original owner’s consent


- A can give up his own interest and give it to B
C. Married Women’s Presumption


1. Before 1975



a. Only husband could determine the title of any asset purchased w/ CP funds

i. Unilateral Transmutation: Still does not work for purposes of title presumption (i.e. w/o wife’ consent)



b. Husband manages all CP labor and property

i. However, if title states wife’s name, then presumption that it is wife’s SP





- CANNOT be rebutted by tracing back to funds

- Husband manages CP and thus can place something under wife’s name, thereby creating presumption that it’s her SP 
ii. If title states wife’s name and other person as tenants in common, then wife has share in tenancy in common
iii. If title states wife’s name and other person as joint tenants, then wife has ½ share and can will away


2. Husband and Married Woman Joint Titles before 1975

a. Tenancy in Common before 1975

i. Dunn v. Mullan Formula

- Title reads “John Doe and Jane Smith Doe, husband and wife, as tenants in common”

- Application of Married Women’s Presumption: 1/2 CP by husband and wife (i.e. each own 1/4 CP share) & 1/2 SP by wife only



b. Joint Tenancy before 1975




i. Title Presumption of JT for Death Only = JT





- 100% to surviving spouse

ii. Title Presumption of JT for Divorce Only = CP



c. Joint Title Presumption after 1/1/1975




i. If title says JT ( CP

- at divorce 50/50



ii. If title says TiC ( CP 

- at divorce 50/50

VI. Title Presumption 2: Joint Titles Pre-and Post-Lucas

A. Problem #1: Joint Tenancy at Divorce ( JT or CP

1. Joint Tenants Pre-1984: Problem of Divorce & JT


a. Title Presumption: JT = JT




i. During Marriage





- Each spouse has a 1/2 SP Interest

- Each spouse could sever his/her JT, thereby turning into a Tenancy in Common and sell their share to a 3rd party




ii. At Death





- Whole property passes to survivor 

- If title throughout marriage remains as JT (i.e. there was no severance) and one spouse dies, decedent spouse can’t will away ½ interest


2. Problem: At Divorce

a. Why? Court has jurisdiction over CP, not SP, thus could not divide JT w/o both parties’ consent & separate action would have to be filed
b. 1965 Solution Cal. Civ. Code sec. 5110

i. JT = CP Presumption for purposes of divorce ONLY


- Fault divorce factors would apply



c. 1970: Abolishment of Fault Divorce ( Strict 50/50 CP at divorce 


3. Solution: Lucas Decision (1980)

a. Single family residence held by H and W in JT or as CP is CP, UNLESS there is agreement to the contrary


i. Rebuttable Agreement Before 1984



- Written



- Oral



- Express



- Implied

b. Burden on party seeking to rebut CP title presumption to show agreement


i. If agreement to preserve SP interest, apportion SP and CP interest


ii. Agreement to reimburse SP interest


iii. If no agreement, presumption of GIFT to community 



- Property is CP and thus 50/50

c. Example: W used her SP of $17,500 to buy a house in JT title. House at divorce is worth $167,500.


i. Lucas (if proof of oral agreement)    

- JT = W’s SP   

- W takes all of house  

- incl. appreciation $167,500        

 
ii. Lucas (if no proven agreement)

- JT=CP

- W&H split all

- $83,750 each


4. “Anti-Lucas” Law, effective 1/1/1984

a. 4800.1: Rebutting presumption that property is CP (i.e. SP) only possible if…




i. Clear statement in deed or other document that property is not CP







or




ii. Proof of a written agreement btw/ parties that property is not CP


5. Retroactive Application of 4800.1, i.e. rebutting CP presumption 

a. Transactions, acquisitions and agreements prior to 1/1/1984

i. Lucas Law apply, i.e. CP title presumption rebuttable by w, o, e, i agreements



b. Transactions, acquisitions and agreements after to 1/1/1984

i. Anti-Lucas Law applies, i.e. CP title presumption rebuttable by w agreement only
c. Case Buol Decision (1985): The writing requirement in the statute CANNOT be constitutionally applied to cases pending before 1/1/1984


6. Family Code Sec. 2581, effective 01/01/1987 (Replacement of 4800.1)
a. Property acquired during marriage 1/1/84 to 12/31/86 in JT Title is presumed CP 
i. Rebutting CP Presumption





- Clear statement in deed or title







or





- Written agreement by the parties that property is SP

b. Property acquired during marriage 1/1/84 to 12/31/86 in TiC title or CP title is presumed CP

i. Rebuttable for purposes of divorce only by w, o, e, i agreement 

c. Property acquired during marriage on or after 1/1/87 in ANY joint (i.e. JT, TiC) form is CP



i. Rebutting CP Presumption





- Clear statement in deed or title







or





- Written agreement by the parties that property is SP



B. Problem#2: SP Contribution to CP

1. Scenario: Spouse A contributes SP to property taken by A and B as JT or CP


a. Problem: What happens to the SP?




i. Three solutions

- Spouse A owns a proportionate share of the CP asset





- The SP is a gift to the community





- Spouse A is entitled to reimbursement of the SP contribution



ii. Alternative, A and B made an agreement





- Issue: What if no agreement?
2. Lucas Law

a. There has to be an agreement (w,o,e,i) for SP reimbursement w/ or w/o interest based on what the agreement states 

3. “Anti-Lucas” Law, effective 1/1/1984



a. 4800.2: Reimbursement

i. Spouse had an automatic right to reimbursement of SP contribution to CP
ii. No agreement needed vs. Lucas that said it’s a gift if no agreement





- Unless Spouse made written waiver 



b. Example

i. W used her SP of $17,500 to buy a house, in JT title. House at divorce is worth $167,500.


i. 4800.1 & 4800.2

- JT = CP w/o written agreement

- H gets $75,000 CP

- W gets $75,000 CP (+ $17,500 automatic reimbursement)

6. Retroactive Application of 4800.2: Reimbursement for having used SP funds to purchase CP

a. Date of Transaction = Date of contribution of SP



i. SP contributed before 1/1/84 ( Lucas Law (agreement needed)
ii. SP contributed after 1/1/84 ( Automatic Reimbursement unless waiver 

b. Case Marriage of Fabian: Retroactive application of 4800.2 would impair one spouse’s CP interest and thereby unconstitutional
4. Family Code Sec. 2640 (same as 4800.2): Reimbursement of SP funds to CP property


a. If SP contribution made before 1/1/84, presumption of GIFT (i.e. Lucas)
i. Rebut presumption of gift by agreement W, O, E or I

a. If SP contribution made on or after 1/1/84, 4800.2/Cal.Fam.C. 2640 applies 


i. Automatic right to reimbursement of SP without interest

- right to reimbursement can be waived in writing only
C. Retroactivity Analysis 


1. What did title say at time of acquisition?




a. CP, JT or T in C


2. Agreement that property was sth. other than stated in title?



a. No ( CP Presumption and thus 50/50 at divorce



b. Yes, there is an agreement

3. At divorce, if CP presumption and writing requirements is applied retroactively, will it impair a vested right?


a. If yes, b/c agreement was o, e, or i, then CP presumption cannot be applied

- If agreement was valid at the time it was made (e.g. 1983), then no problem

b. If no, then Cal. Civ. Sec. 4800/Cal. Fam. Sec. 2581 can be applied, i.e. written agreement needed
D. Transmutation Rules and Anti-Lucas Title Presumptions (What Happens when they Overlap):


1. Titled Property (Cal. Fam. Code § 852):



a. Before 1/1/85, Titled Property can be transmuted by agreement, W, O, E or I



i. Exception: CP to JT, SP to JT must be in writing 


b. What about jointly titled property from 1984 TO 1987, i.e. JT to SP?




i. Cal. Civ. C. 4800.1/Cal. Fam. C. 2581 controls
- while Cal. Fam. Code 852 requirement for transmutation to be in writing does not take effect until 1/1/85, as of 1/1/84 JT is presumed CP for purposes of divorce only and rebuttable only by writing



ii. All Joint Titles (JT, CP, TiC) 1/1/87: No problem b/c…
- Cal. Fam. Code 852 requires a writing to transmute since 1985; and

- Cal. Fam. Code 2581 requires a writing to rebut the presumption that joint title is CP for purposes of divorce only
VII. Commingled Bank Account

A. Issue

1. Spouses commingle SP and CP funds in the same bank account

2. Spouses make a purchase or expenditure from that account


a. What is the character of that asset?


b. What was the purpose of that expenditure?


c. Is there a right to reimbursement?

B. Commingling Presumption


1. Rebuttable presumption that funds used were CP



a. Thus, asset is CP


2. Burden w/ party that tries to rebut presumption that funds were CP

ii. While both types of funds available, purchase intended to be made with SP funds only 

C. Rebuttable of CP Funds Presumption

1. CP Funds Exhausted: Only SP funds were available in bank account 


a. Family Expense Presumption

i. available CP funds are presumed to have already been used to pay family expenses

ii. SP funds are presumed to have been used to meet family expenses only when CP funds are exhausted
- when SP funds are used to pay family expenses, a gift to community is presumed



b. Case See v. See

i. Spouse has no right to reimbursement when using SP to pay for community/family expenses b/c gift presumption 


2. Burden of Record Keeping to Rebuttable CP Presumption



a. Case See v. See




i. Spouse used commingled bank account to purchaser real property

- Spouse wants to use Total Recapitulation Method, i.e. total CP earnings over 21 years cf. w/ family expenses over 21 years

- Court reject

ii. Asset presumed CP, UNLESS spouse can prove via accountant that all CP funds were exhausted at the time of acquisition  


- Need to keep adequate records  

iii. Exception: Loss of records due to natural disasters 

D. Sufficient Evidence to Trace Back to SP Funds


1. General: Record keeping



a. bank records, cancelled checks, deeds, etc.


2. Case Marriage of Mix: Direct Tracing & Intent to Use SP funds


a. Spouse B was a recognized attorney, who had higher income than Spouse A

b. When Spouse B purchased property, she checked to make sure she had enough SP funds to buy it & she intended to use SP funds to buy property


3. Case Marriage of Frick


a. To rebut presumption that funds are CP, spouse must show




i. SP funds available at time mortgage payments made, and




ii. Intention to use SP funds specifically for that purpose 

b. While Spouse received rents from an SP source, he merely deposited these into a commingled account w/o information on what expenses were paid from that account and what nature of funds were


4. Estate of Murphy

a. Deceased spouses never kept records, thereby heirs unable to rebut presumption of CP funds

E. Joint Accounts at Time of Divorce & Death 


1. Anti-Lucas Laws do not apply to joint accounts


2. CP Presumption applies to funds in joint accounts



a. Rebuttable 




i. Separate written agreement that funds claimed to be SP are SP




ii. Tracing funds claimed to be SP to SP source 


3. Joint Account at Death w/ only ONE spouse dying

a. Sums remaining on deposit at the death of spouse belong to surviving spouse unless evidence of different intent, i.e. account passes according to CP 

VIII. Joint Tenancy at Death
A. Rule for JT at Death: To determine the character of real property upon the death of one spouse, the character is based on what the deed says
1. If you die while still married to the other JT, and it’s a clear death case, then the surviving spouse gets 100%


a. Rebuttal before 1984 - 4800.1 – Anti-Lucas Law



i. Burden on party seeking to rebut presumption

- Party must show that character of property was changed or affected by an agreement or common understanding between both spouses prior to death (w, o, e, i)

ii. Party seeking to rebut cannot simple claim that one spouse’s intent was to will away his share in CP form


- Both spouses need to have an agreement 


2. Issue: Divorced filed, but not finalized when Spouse A dies

a. Rule: If you’re going through divorce and still married when one spouse dies (i.e. divorce not final), it goes to the probate court and if it’s a true JT, 100% to the survivor
b. Case Estate of Blair

i. Heir to Spouse A argues: Property in deed says JT, yet due to divorce and 4800.1, JT = CP for purposes of divorce and thus 50/50

ii. Surviving Spouse B argues: Property should be treated as JT at time of death w/ 100% to surviving spouse 

- Held: Since divorce did not finalize upon death of Spouse A, 4800.1 presumption cannot be applied (i.e. JT =CP for divorce)

- Conclusion: Only rebuttal possible if there was a transmutation agreement with a date (i.e. before or after 1985) to reflect change in character of property


3. Issue: Divorce filed – Finalized – Spouse A dies - Split in Property Not Taken Place Yet 
a. Rule: If you got divorced and the property just hasn’t been divided up yet prior to death, it’s dealt with as a divorce family law case and the property is treated as CP
i. Application of 4800.1 at time of divorce, i.e. JT = CP for purposes of divorce


- Rebuttable only if surviving spouse can show written agreement 

B. CP w/ Right of Survivorship (Cal. Fam. Code Sec. 760, eff. 07/01/2001)


1. Effect: 100% to surviving spouse B upon death of spouse A (like JT at death)
a. Neither spouse has the right to will away 1/2 to someone other than surviving spouse


i. Unlike true CP, where either spouse can will away their 1/2 share

b. Can be severed during time alive via same methods as JT severance 


2. For purposes of divorce: CP w/ right of survivorship = CP (i.e. 50/50)

VIX. CP Contributions to SP Assets and More

A. Common Issues
1. Spouse A buys SP asset before marriage, secures a loan and takes title as A’s SP, but once married uses CP funds to pay off a loan and later A’s SP asset increases in value


a. Solution: CA CP & SP Proportionality Rule




i. Character of asset is NOT determined by initial contributions 

ii. Character is apportioned based on relative contributions of SP and CP funds 
- Applicable to CP uses to pay off purchase-money debt titled property acquired before marriage

- Untitled asset acquired during marriage w/ both SP and CP funds

- SP titled asset acquired during marriage w/ both SP and CP funds

- Jointly titled property where there is an agreement to preserve proportional interests




iii. CP payments to interest and property taxes not included





- Calculation Method





(1) How much did Spouse contribute in SP funds?







- e.g. $10,000






(2) How much CP was used to pay off the debt?







- e.g. $50,000






(3) What was the value of the home at time of purchase?







- e.g. $60,000 ( 1/6 SP & 5/6 CP






(4) What is value of home at time of divorce?

- e.g. $300,000 ( 1/6 SP & 5/6 CP = $50,000 SP & $250,000 CP (split between two divorcing spouses) 




iv. No right to mere reimbursement





- Original title was SP, not CP





- Spouse A did not use SP funds to pay off CP

2. Spouse A buys SP asset before marriage, secures a loan and takes title as A’s SP, but once married changes title to JT and uses CP funds to pay off a loan and later asset increases in value

a. Character of Property



i. At divorce JT = CP



ii. At death JT = JT


b. Upon divorce:



i. 2640 applies ( automatic right to reimbursement for Spouse A



ii. 2581 applies ( JT = CP (50/50 Share)

3. 1982, Spouse A buys SP asset before marriage, secures a loan and takes title as A’s SP, but once married in 1983 changes title from SP to JT and uses CP funds to pay off a loan and later asset increases in value

a. 2581 applies retroactively



i. JT = CP (50/50 Share)


b. 2640 does not apply retroactively

i. Under Lucas Law an agreement to reimbursement would be needed or else considered gift to community

4. Spouse A uses CP funds to improve the property titled SP (e.g. add a porch, replace a window, etc.)


a. Right to reimbursement on part of community 

b. No right to apportionment on part of community


c. Other spouse’s consent not needed 

5. Spouse A’s SP contribution to CP property, which later sold and used to buy another CP property

a. At divorce, Spouse A has right to automatic reimbursement under 2640, if original transaction occurred after 1984


6. Spouse A’s SP contribution to Spouse B’s SP Asset



a. Cal. Fam. Code 2640 (c), eff. 1/1/2015




i. Spouse A has right to reimbursement w/o interest





- Exception: Written Waiver or Agreement of Transmutation
X. CP Contribution to SP Businesses
A. Problem #1: When community contributes labor to SP asset = ‘Community Income’

1. Spouse A owns SP business/incoming-producing SP asset

2. During marriage, Spouse A works in SP business manages or manages SP asset


a. Spouse A’s work is CP labor

3. During marriage, SP asset increases in value or produces profit

B. Character of Business does not Change


a. Stays SP

C. Solutions to Calculate ‘Community Income’


1. Pereira Formula

a. Concept: 

i. When management by spouse was primary cause of growth of SP business

- when business after marriage is worth more due to community labor

b. Formula: “allocate a fair return” on Spouse A’s SP investment as SP and allocate any excess to the CP as arising from Spouse A’s labor/efforts.



i. Fair rate of return (i.e. interest rate) = SP Income




- Value of SP business $2,000 and at time of divorce $200,000
- under fair rate of return what would be the fair rate of return if you invested $2,000 in the bank instead of opening a SP business




ii. Total Income (minus) SP Income = Community Property




- SP Spouse is entitled to keep the fair rate of return




iii. Family Expenses are not subtracted 


c. Benefits

i. Pereira formula will usually benefit the community more because it gives the SP spouse only a fair return

- if you’re the non-SP owner spouse, you probably want the court to apply Pereira.
- Wanted by non-original owner spouse

2. Van Camp Formula


a. Concept

i. When nature of SP business is largely responsible for growth of SP

- i.e. when all of the sudden the SP business just grows by itself w/ little management by SP spouse
b. Formula: “determine the reasonable value of the husband’s services” and allocate that to the CP, and treat the balance as husband’s SP “attributable to the normal earnings of the separate estate.”
i. Assign a “reasonable value” to services performed by Spouse A and call that Community Income.

ii. Subtract the amount of Family Expenses paid from the SP Business Total Income.

iii. Community Income - Family Expenses = Net Community Income

iv. Business Total Income – Net Community Income = SP Income



c. Benefits

i. formula will give the community a ‘standard salary’ value for owner spouse’s labor, but the rest is owner spouse’s SP

- If you’re the SP owner spouse, you probably want Van Camp applied

- Wanted by original owner spouse upon divorce


3. Case Beam v. BOA

a. Facts: Prior to marriage, H inherited estate of $1,600,000 & gets married & does not work 


i. At divorce, estate was valued at $6,600,000



- Growth of $5,000,000
b. Application of Pereira


i. 7% interest to $1.6 million over 29 years of marriage = $4.2 million 

ii. Original Investment: $1.6 million 

- Difference between two: $2.6 million ( Fair Rate of Return (if just stuck in bank and nothing done with it)


iii. Contrast to actual return 



- $2.6 million Fair Rate of Return vs. $5 million Actual Return

- Original SP spouse gets to keep up to projected fair return and anything over fair return goes to CP

- Here, community gets $2.4 million


c. Application of Van Camp




i. Reasonable value of H’s services is $30k per year





- x 29 years of marriage = $870,000 Community Income




ii. Family expenses are $24k per year





- x 29 years of marriage = $696,000 Family Expenses




iii. Community Income EXCEED family expenses 





- $174,0000 Net Community Income ( goes to CP 


4. Non-Application of Formula

a. If original owner spouse play NO ROLE in management or operation of SP business


i. If no labor by spouse ( No CP Labor

D. Problem #2: When non-owner spouse B works in owner spouse A’s SP business during marriage


1. If B receives salary (reasonable market rate), community is compensated

2. If B does not receive a salary (or less than reasonable market rate), some of SP business increase in value or income generation results from B’s labor

a. Van Camp or Pereira formula would apply to determine Net Community Income

i. When to use Pereira: when unique efforts of spouse make business grow

- Example: business grew b/c spouse who is manager made it popular

ii. When to use Van Camp: when nature of business just grew by itself 

- Example: a town by itself becomes popular and with it grow all the business

E. Summary

1. Pereira formula used ONLY when community contributed greatly to increase of value of SP business

2. Van Camp formula used when nature of business grew by itself and community contributed very little to growth of business

a. Say the spouses only worked 2 hrs. per week and the rest was done by 3rd party employees

3. Neither formula would be used if the community played ZERO role in growth of business
XI. Professional Degrees

A. Situation: Spouse A acquired education during the marriage which substantially enhances his earning, while Spouse B provided economic support


1. Issue: Is education marital property? 
B. Right to Reimbursement


1. NJ: Reimbursement Alimony (spousal support)



a. Inclusions

i. All financial contributions toward the former spouse’s education such as household expenses, educational cost, school travel expenses, etc. 



b. If divorce MANY YEARS after degree awarded




i. Equitable distribution of assets instead of reimbursement alimony


2. NY: Professional Degrees = MP


a. No right of reimbursement

b. Degree is part of ALL property acquired during marriage and Spouse B is entitled to equitable portion of it 

i. Example: Expert says Spouse A’s license is worth $472,000 & court awards share of that


3. CA: Fam. Code sec. 2641 – Community Reimbursement + Interest


a. Community is entitled to compensation, not just Spouse B




i. Exception: Written agreement to contrary



b. Applies to all cases not final beginning 1/1/85


c. Application




i. Community funds were used to either





- pay for education or training 






or





- repay educational loan 
ii. Education substantially enhances the earning capacity of the spouse receiving it 



d. Exclusions

i. When there is an outstanding loan balance at divorce, the educated spouse has to worry about it

ii. Community does NOT get reimbursed for ordinary living expenses (only direct educational costs like books and supplies)





- Unless, educational loans were used for living expenses



e. Defenses/Exception




i. 2641 does NOT apply if…





- Written waiver by spouse





- Community has already substantially benefitted 

- Rebuttable presumption that benefitted if more than 10 years since completion

- Rebuttable presumption that NOT benefitted if less than 10 years since completion





- Other spouse received community-funded education also

- Non-educated spouse does not really have a need (does well financially)

4. Spousal Support: Cal. Fam. Code 4320

a. Concept: Receiving spousal support based on working Spouse B paying for all family expenses while Spouse A was getting education

i. Consider totality of circumstances and all factors under spousal support 

- Spouse will receive spousal support in consideration of “balance of the hardships to each party” and any other “equitable factors”

- Applicable Factor: Equity/Compensation Theory



ii. Case Marriage of Watt

- Spouse B worked full-time during marriage, using all of her income for family expenses ( thus, spousal support ok

XII. Spousal Support

A. General Concept 


1. It’s a right/duty coming from the marriage


2. Mutual Duty of Support



a. By being married, you have a duty to support each other

B. Support Ordered by Court


1. Temporarily Spousal Support



a. For duration of legal separation or divorce actions


2. Permanent Spousal Support



a. Takes effect once divorce is granted 

C. Support by Agreement


1. Separating/divorcing spouses can make an agreement about spousal support



a. Can include amount, support and conditions 



b. Court w/ jurisdiction over divorce has to approve   

D. Factors

1. Fault Divorce/Breach of K



a. Support only given to innocent spouse




i. Terminates upon remarriage 


2. Equity/Compensation Theory



a. Looking at marriage of long duration (e.g. 10 years)

i. Sacrifices made typically during marriage by one spouse to support another

- Example: One spouse very dependent on working spouse’s income due to making sacrifices 




ii. Spousal Support for:





- Foregone Opportunities to earn money or advance education





- Provided Services to family, children, spouse





- Supported Spouse to enable other spouse to get a degree 


3. Equity/Benefit to Children Theory


a. Supported spouse has been and will care for children


4. Need/Ability to Pay



a. Supported spouse needs it


b. Supporting spouse can pay it



c. State does not want to pay it (i.e. tax payers do not want to pay)


d. State encourages marriages and thus reinforce expectations of support




i. It’s efficient




ii. State gives certain benefits to married people

E. Determination of Amount for Spousal Support


1. Need of Supported Spouse



a. What was standard of living during marriage?

i. Looks more at standard of living towards end of marriage, rather than beginning 


2. Ability for Supporting Spouse to Pay

F. Property Division VS. Spousal Support

1. If property division leaves economically dependent spouse able to support self, then no need for spousal support

2. In most marriages, property division is not enough.  So, spousal support can be a significant issue

G. Duration of Permanent Spousal Support


1. Short-Term



a. Intended to rehabilitee supported spouse



b. Reasonable time is half the duration of marriage


2. Long-Term



a. Court determines that supported spouse can never fully rehabilitate



b. Supported spouse is disabled or elderly and unlikely to ever self-support

H. Modification 


1. Change in circumstances of either spouse 



a. Supporting spouse loses job and can’t pay



b. Supported spouse gets raise



c. Change in health 

d. Live in Lover

i. may support supported spouse and thus reduce living expenses 

i. may support supporting spouse and thus increase earnings 

I. Termination


1. New Spouse, i.e. remarriage


2. Domestic Partner


3. Death



a. Exception

i. Court may order purchase of annuity or life insurance to support after death

J. Obligation of Supported Spouse


1. Make reasonable efforts to become self-supporting



a. Exception: Elderly or disabled 


2. Don’t remarry


3. Don’t live w/ lover b/c that can lower your needs 

XIII. Separate and Apart: End of the Community
A. General Rule: When Does Community End?

1. At death of one spouse, or


2. Entry of Judicial Termination



a. Legal Separation



b. Divorce


3. Living Separate and Apart


4. Marriage ends upon divorce or death 

B. Cal. Fam. Code sec. 771(a): Living Separate & Apart


1. Once living separate & apart, community ends, even if marriage



a. Effect: SP kicks in for each spouse



b. Date of Separation



i. At least one spouse has subjective intent to end marriage




ii. Objective evidence of conduct furthering that intent





- Burden on person arguing living separate and apart





- Living in separate residence is not enough




- Absence of sex not enough

( There has to be a complete and final break in the relationship

2. Reconciliation

a. Issue: Spouses set aside divorce, reconcile and then spouse buys property, and then again divorce




i. What’s the character of that property? SP or CP?



b. Held: It’s SP

i. “living separate and apart” means the couple has no present intention to resume the marital relationship, and

ii. conduct shows a complete and final break in marital relationship 


- Setting aside divorce ( just a rift in relationship



c. Rule: Reconciliation restores the community

3. Davis Rule: Requirement to Live in Separate Residences
a.  We conclude that living in separate residences is an indispensable threshold requirement for a finding that spouses are living separate and apart for purposes of Cal. Fam. Code 771(a)
b. Effective 1/1/2017: Family Code 771 Amended

i. Date of separation not based on when spouses moved out of common house

ii. Date of separation based on SUBJECTIVE INTENT by one spouse & OBJECTIVE EVIDENCE
- Example: W tells H on 1/1/2006 to be done w/ marriage and while still living in same house she cuts all financial ties, takes separate vacations, etc. 

XIII. Fiduciary Duty
A. Cal. Fam. Code Sec. 721: Governing Rule

1. Governs transactions btw/ spouses



a. Duty of good faith and fair dealing between two spouses



b. Same like business partners


2. Duty to



a. Provide access to books



b. Provide upon request true and accurate accounting

c. Hold as trustee any benefit or profit derived from any transaction by one spouse w/o consent of the other spouse which concerns community property

B. Cal. Fam. Code sec. 1100 (e): Manager Spouse’s Duty

1. Manager spouse has a fiduciary (trustful) duty to other spouse in management and control of CP

a. Duty to make full disclosure of all material facts and information re. assets


b. Provide equal access to all information, records, and books

C. Cal. Fam. Code sec. 1101: Breach of Duty


1. Instances



a. when community estate impaired

b. Can incl. just a single transaction that can cause detrimental effect to the one spouse’s ½ share


2. Court’s Power to



a. order an accounting



b. classify all property to the marriage



c. determine rights of ownership



d. order a spouse’s name to be added to a property to reflect CP interest
D. Awardable Damages

1. If spouse guilty of malice, fraud or oppression ( court may award 100%  to injured spouse for any asset undisclosed or transferred in breach of the fiduciary duty

2. Filing of Remedies Action


a. Separately 



i. SOL for 3 years begins from date of spouse becoming aware of breach


b. Conjunction w/ dissolution of marriage


c. Death of a spouse

E. Wrongful Gifts & Transfers 


1. Transfers
a. Rule: Managing spouse may sell or encumber CP ONLY FOR VALUABLE CONSIDERATION w/o consent by other spouse


2. Wrongful Gift
a. Rule: One spouse may not make a gift of CP w/o written consent of other spouse (gifts do not come w/ valuable consideration)


i. Defenses

- Other spouse implied consent: “Dear Aunt, I was glad to hear my husband bought you this gift”

- Other spouse waived right to object by showing knowledge of conduct and consent to conduct

- Estoppel Theory: giving spouse relied detrimentally on other’s spouse’s knowledge and consent

- Laches: Unreasonable delay in making a claim



b. Remedies by non-consenting spouse (only one)




i. Against 3rd party 





- to set aside the entire gift (if giving spouse lives)





- recovery half of the gift (if giving spouse died)





- each can include attorney fees and court fees




ii. Against Giving Spouse





- Reimburse community for value (if giving spouse lives)





- Recover half the value from donor’s estate (if giving spouse died)





- each can include attorney fees and court fees


3. Real Property

a. Written consent needed by spouse to sell, transfer, less more than 1 year or encumber real property


i. Exception #1: Involuntary Transactions

- Example: a mechanic’s lien automatically attaches to CP residence 

ii. Exception #2: Transfer was in the best interest of property AND other spouse incapable of giving consent, arbitrarily refusal of consent or long absence of non-consenting spouse 



b. Remedies




i. Setting aside entire transaction (if giving spouse lives)




ii. Get ½ of transfer back (if giving spouse died)





- Creditor must be reimbursed for full consideration given
XIV. Division at Divorce

A. Family Court’s Jurisdiction & Power

1. To divide and dispose CP and Quasi CP



a. Characterize property as SP or CP



b. Confirm SP to a particular spouse


2. Cannot dispose either spouse’s SP


3. Punishment for tort of conversion of spouse’s SP



a. Case Marriage of Hebbring

i. When husband threw away W’s SP jewelry into the sea, TC had husband use his CP funds to pay W for loss of SP, i.e. reimbursement through CP funds 
- However, court no power to order separate damages and decide over husband’s SP use


4. Separate Property in JT or TiC

a. Scenario: Two spouses took a SP interest held as JT or TIC before marriage (GF/BF) and if there is a proceeding for division of CP, court can divide the SP interests in JT or TiC ONLY if either party requests
5.Scenario: Husband right before divorce uses CP funds, spends it, and claims not detectable


a. Court can decide whether CP funds have been spent for any CP purposes



i. If not, husband has to pay half back


b. Under fiduciary duty, he has a duty to account for it


6. Limitations of Court

a. If claims for relief exceed family’s court’s jurisdiction, especially, if in violation of fault divorce public policy, you have to file for separate actions with other court


i. Cannot consolidate all together w/ divorce action


ii. Cannot consolidate intentional torts w/ divorce claim 

B. Cal. Fam. Code Sec. 2550: Equal Division of Community Estate


1. Court shall divide community equally


2. 50/50 Division



a. Exceptions



i. Written agreement of parties




ii. Oral stipulation (agreement) of parties in court

- These requirements prevent court form enforcing agreements not otherwise made

3. No transmutations possible once divorce filed 

C. Cal. Fam. Code Sec. 2601: Substantially Equal Division, i.e. dollar for dollar 


1. Purpose: Awarding asset to one party to effect substantially equal division


a. Issue: when an asset cannot be divided up w/o impairment

i. Can though come up w/ an agreement to award to another to make it equal


2. “In Kind” Division



a. Case Marriage of Connolly

a. Husband got all company stock while in return giving wife a promissory note equal to value of those stock

D. Cal. Fam. Code sec. 2602: Deliberate Misappropriation of CP

1. If A thinks he will divorce B and starts creating separate accounts and buys assets in A’s title ( breach of fiduciary duty


a. Court then can apportion part or all of it and award it to Spouse B



i. Focus on how much interest did the other party lose

E. Post-Separation Accounting

1. Scenario: When after separation, Spouse A uses CP funds for expenditures until divorce

a. Step #1: Spouse B suspicious of spending must raise prima facie

b. Step #2: Duty on person using/managing those CP (Spouse A) to show what was done with those post-separation CP expenditures 

c. Step #3: If Spouse A/Managing spouse used it for none community expenses, court can punish him 

G. Cal. Fam. Code sec. 2040: Prevention of Disposal of Property Upon Filing


1. When divorce file, any disposing of property, incl. SP, CP, QMP or QCP is frozen



a. Why even SP? B/C you have not characterized properties yet




i. Exception: for ordinary living expenses 


2. Violation



a. Awarding non-violating spouse extra CP

H. Division of Liabilities


1. CP liabilities also divided 50/50


a. Example: Community Debt




i. Exceptions





- Education loans for the benefit of one spouse

- Tort judgement against one spouse b/c the judgment occurred during process not involving any community need, e.g. car accident while driving to mistress cf. w/ getting groceries for community

- Liabilities exceed assets, use equitable factors to distribute liabilities: e.g. one spouse created more liabilities than other 

- Pre-marriage debt given back to spouse who created it & no reimbursement of CP funds used to pay off unless statute  
XV. Putative Spouse

A. Definition
1. Person whose marriage is invalid BUT who had good faith belief that marriage was valid


a. Entitled to benefits had the marriage been valid, i.e. Quasi MP

2. Governing Law: Cal. Fam. Code 2551(a)

3. Spousal support possible 

B. Common Events w/ Putative Spouse Claims


1. Annulment Action (when court finds marriage not valid upon dissolution action)



a. Involves only claim on Quasi MP (possibly spousal support)


2. Inheritance (will or intestate death)



a. Same rule as CP

i. If will, deceased’s ½ CP passes according to will & remaining CP belongs to surviving spouse

ii. If no will, deceased’s share of CP goes to survivor, i.e. 100% CP to surviving spouse


3. Death Benefit Claim

C. Analysis of Good Faith Belief


1. Old Rule: Objective Belief (1988)


a. RP standard used



b. Standard




i. Attempted compliance w/ procedural requirements of marriage




ii. Indicia and conduct consistent w/ marriage




iii. Belief that marriage was lawful in CA


2. Subjective Standard: Cal Rule (06/30/2013)

a. Is it genuine and sincere or tainted by fraud, dishonesty, collusion, deceit and unfaithfulness

i. Case: Ceja v. Rudolph v. Sletten

- Wife thought divorce of husband to his ex-wife was final when she married him with 250 guests

- Testified that if marriage invalid, she would have remarried



b. Marriage License but No Cermony




i. Case Santos v. Santos 

- Putative spouses obtained a marriage license, did not speak English and did not know that ceremony necessary

- Both spouses can be putative as long as good-faith belief 


3. Preservation of Putative Claim

a. Once putative spouse finds out that marriage invalid, she has to file for annulment to preserve putative spouse rights and claims


i. if she finds out but does not file, then no good faith belief


ii. Should keep date of discovery as evidence for future claims

b. If one of the spouses a bad-faith putative spouse, depends upon which wants Quasi MP

D. Why Not Claim Putative Spouse Status?

1. If husband files for a declaration of nullity, and chooses NOT to seek putative spouse status, he can keep all his wages and employment benefits earned during the (invalid) marriage – because they are his SP. 
a. Often in situations where one spouse does not work at all and was bad faith putative spouse so no Putative Spouse Benefit


b. Better off not seeking putative spouse status or else 50/50 quasi MP split
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