MARITAL PROPERTY OUTLINE
I. COMPARATIVE PROPERTY SYSTEMS


A. Background


1. Marital property is property that is acquired during marriage.  




a. Gifts and inheritances are not marital property




b. Property acquired before marriage is not marital property.  



2. There are two approaches to martial property




a. Community property





i. This is the CA approach

ii. This is the minority approach. Eight western states have CP.




b. Common law/ equitable distribution approach





i. This is the majority approach



3. The state granting a divorce applies its law.

B. Common Law


1. Background
a. Most states followed common law until the late 1970s – 1980s at which time they all adopted equitable distribution.

b. Under common law, title governs



2. During marriage




a. Traditional common law

i. The husband controlled his SP, his new earnings, and his wife’s SP.

ii. The woman’s property at marriage became the husband’s






A. Personal property became the husband’s

B. Real property – the wife still had title but the husband had sole possession and control and had no duty to account to the wife for management of the property.

C. The theory was that married women were under “legal disability” and had not separate legal identity.  The husband and wife were one.

iii. Anything the wife earned was the husband’s SP unless he consented to let it be her SP.



b. Reformed common law
i. 1848 – the Married Women’s Property Acts aimed at removing the legal “disability” of married women.





ii. Most states adopted this by 1850.

iii. The wife became the separate and independent owner of all property that would have been hers but for the marriage.


A. This included:



1. All property she owned before marriage



2. All gifts or inheritance after marriage

3. Any property earned by her property during marriage

B. The husband still controlled her labor during marriage.  



3. At divorce




a. If the marriage ended in divorce, title would control.

b. The wife would get back her SP and everything else was the husband’s SP.


c. Spousal support

i. Traditional common law jurisdictions until the late 1970s had fault divorce statutes under which an innocent spouse could get permanent spousal support. (This often happened for legal separations as well.)

A. Spousal support terminated on remarriage of the 

supported spouse.



4. At death

a. If the marriage ended in death, and the deceased spouse left a will, the surviving spouse was entitled to 1/3 of the deceased spouse’s estate.
i. If the husband wrote a will leaving his wife anything less than 1/3, she could elect to get 1/3.

b. If the husband died intestate, the wife could get at least 1/3 and maybe more depending on what other heirs there were.

C. Modern common law/ equitable distribution


1. Background



a. 1975 – 1986 common law state adopted equitable distribution

b. The focus during marriage and at death is still on title.  However, on divorce the court can equitably divide.  



2. During marriage




a. Ownership follows title as if each spouse was unmarried.




b. The title holder has full management and control of property.



3. At divorce

a. All property, however and whenever acquired, is included in the division of property.




b. The property is divided equitably.




c. The discretion of the judge is based on need and fault.





i. This is similar to spousal support.



4. At death

a. Intestate – the surviving spouse gets 1/3 – all of the decedent spouse’s SP depending on surviving issue and parents.

b. Testate – the surviving spouse may elect against the will to take 1/3 “forced share” of the decedent’s estate.

D. Community Property


1. Background
a. The theory of community property is partnership.

b. All property acquired during marriage which stems from the labor of each spouse is community property.

i. What matters is not where the property is but where the couple is domiciled. 

ii. If they are domiciled in CA and buy property in NY, it is CP.

c. All property acquired before marriage by any means or during marriage by gift, bequest, devise, or decent is separate property.  

d. This system was appealing to women.

e. Five CP states – Arizona, Idaho, Nevada, Texas, and Washington – have equitable distribution of CP based on need.



2. During marriage

a. The CP interest attaches at the moment of creation of the interest. It is not a future interest.

b. The husband and wife have present, existing, and equal interests. (Family Code 751.) 
c. As of 1975, both spouses have management and control of CP; some exceptons are businesses operated by one spouse. 

i. The managing spouse has a fiduciary duty to the other spouse.

d. Rents, issues, and profits of SP are also SP, but some part of the increase in value or income from an SP business owned/ managed by a spouse is CP.


3. At divorce




a. All CP is included in the division of property.

b. SP is not covered in the division of property. (Family Code 770.)




c. There is a mandatory 50/50 split in CA. (Family Code 2550.)
i. There are very few exceptions.  One is relief for breach of a fiduciary duty.



4. At death




a. Intestate





i. The surviving spouse gets all CP.

ii. The surviving spouse gets 1/3 – all of the other spouse’s SP depending on if the decedent has surviving issue or parents.




b. Testate





i. Each spouse can will away ½ of CP and all of SP.

ii. The survivior is only entitled to his/ her ½ of the CP and to none of the decedent’s SP. 



5. Important dates in CA

a. 1850 – the husband had full management and control over all CP during his life.  At death the wife got ½.  During marriage the husband had management and control over the wife’s SP, but he could not encumber or transfer it without her consent.  

b. 1857 – at divorce there was a 50/50 split of CO unless there was fault (adultery or extreme cruelty)

c. 1866 – the wife could will away her SP without her husband’s consent

d. 1872 – the wife could manage and control her SP during the marriage.

e. 1923 – the wife could will away her ½ of CP without her husband’s consent.  

f. 1970 – no fault divorce. There is a mandatory 50/50 split of property.  

g.1975 – the husband and wife have equal management and control of CP.

II. CHARACTERIZATION/ CLASSIFICATION


A. Background


1. All property is either the husband’s SP, the wife’s SP, or CP.



2. An interest is acquired in CP at the moment it is earned.

b. The minute the community acquires something, the husband and wife each have a ½ vested, present interest in the community.

a. Therefore, an CP can be acquired after marriage if it was earned before the marriage ended.



3. Family Code 760 defines community property.




a. The couple must be domiciled in CA.




b. The property can be anywhere.


4. Family Code 770 defines separate property.




a. Property owned before the marriage is SP.




b. Property acquired by inheritance is SP.

5. If something is SP and it increases in value during the marriage, the increase in value is SP unless the increase in value is attributable to the labor of the spouse.  

a. If the community puts labor into improving the asset, the court must figure out which percentage is CP and which is SP.

6. Title




a. CP = onerous title




b. SP = lucrative title


B. Quasi Community Property
1. If a couple is married in CA, moves to another state, acquires property in that state, and divorces in that state, the divorce is under the law of that state.

2. If a couple gets divorced in CA, their property acquired in a common law state is quasi community property.  
3. Quasi community property is treated like community property.

C. Presumption
1. Property acquired during marriage is presumptively CP, but that presumption is rebuttable.  

2. If you can’t trace to prove that something is SP, the presumption applies and it is CP.  

D. Settlements
If the settlement is based on a claim to SP, the property acquired by settlement is SP. (Estate of Clark.)

E. Gifts
1. If property is acquired in exchange for services, it is acquired by contract.  Therefore, it wouldn’t be a gift; it would be compensation. This means it is CP. (Andrews v. Andrews.)

2. If a gift is really compensation for past services as an employee, it is CP. (Dower v. Bramet.)


F. Insurance
1. Whole life insurance – If the policy is cashed out, the amounts that are CP and SP are in proportion to the CP and SP contributions.
2. Term life insurance 
a. The character of the proceeds are in the character of what was put in during that term.
b. The right to renew a life insurance policy may be a CP asset.

i. However, the right to renew a term life insurance policy is not marketable, so it would be difficult to determine the dollar value. 

ii. The right to continue to renew is not the same as a right to the proceeds.   
iii. Therefore, if the spouse makes use of renewal, it doesn’t deprive the community of anything.
III. TRANSMUTATION

A. Changing the Character of Property


1. The character of property can be changed by agreement of the parties.

a. Pre-nuptial agreements – the parties can opt out of the CP system before they marry be agreeing to preserve as separate property their earnings during marriage and not to make any CP claims against the other’s estate at the time of death. (Family Code 1500.)

b. Agreements during marriage – property that is one character can be transmuted by agreement and will take on another character. 



2. Transmutation can change SP to CP, CP to SP, and SP to SP.

3. Transmutation agreements can only be made between spouses.  Transmutation is not valid as to third parties unless recorded.  Recording would put third parties on notice.  

4. Transmutation must take place immediately and not at some point in the future. (That is why transmutation by will does not work.)

B. Pre-1985
1. CP and SP

a. There were no formal requirements for property agreements entered during marriage.

b. The agreement of transmutation could be of the most informal character.  No written instrument was required.  All that was needed was an executed oral agreement of the parties. (Estate of Raphael.) 

c. Testimony of the hidden beliefs of the parties is not enough to show transmutation. (Marriage of Jafeman.)

2. Joint Tenancies
a. A writing was required to transmute a joint tenancy to CP or SP or to transmute CP or SP to a joint tenancy.  

i. A change to joint tenancy title impairs ability to sever and to will away interest in the property.  

b. During life, a husband or wife can sever their ½ without the other spouse’s consent, but they cannot will it away.


c. On death the survivor gets all.


C. 1985 - Present



1. Now an agreement can only occur by a written express declaration
2. Family Code 850 – there can be an agreement to transfer with or without consideration




a. CP to SP




b. SP to CP




c. SP to SP (husband’s to wife’s or vice versa)

3. Family Code 851 – transmutation agreements are subject to the law of fraudulent transfers



4. Family Code 852

a. Validity – there must be a written, express declaration made, joined, consented to, and accepted by the spouse whose interest in the property is adversely affected.

b. The agreement is not effective as to third parties without notice unless it is recorded.

c. This section is not applicable to gifts of clothes, jewelry, tangibles of a personal nature used solely by spouse receiving the gift that are not substantial.

d. This section doesn’t affect the characterization of commingled property.

e. This section only applies to transmutation on or after January 1, 1985.


5. Family Code 853
a. A statement in a will of the character of a property is not admissible regarding transmutation on divorce (or other pre-death) proceeding.

b. This is because wills only become effective at death and can be changed up to that time.  



6. Express declaration requirement

a. A writing is not an express declaration for purposes of Family Code 852(a) unless it contains language which expressly states that a change in the characterization or ownership of the property is being made. (Estate of MacDonald.)
i. 852(a) must be construed to preclude extrinsic evidence in the proof of transmutations. (Estate of MacDonald.)
ii. 852(a) does not necessarily require the use of the term transmutation. (Estate of MacDonald.)
b. The legislative response to MacDonald was to permit the spouse to write a consent as long as the consent was still revocable while both spouses were still living. 

c. There is no exception to the requirement of a written, express declaration. There was no legislative intent to incorporate traditional exceptions to the statute of frauds into 852(a).  (Marriage of Benson.)
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IV. SPOUSAL SUPPORT

A. Reasons for Spousal Support


1. Fault divorce/ breach of contract theory

a. Under this theory, support would only be given to an innocent spouse.

b. If the innocent spouse was ready, willing, and able to perform, that spouse would be entitled to spousal support. It was meant to provide relief for the innocent spouse.

c. This support would only continue while the wife was unmarried and faithful.



2. Equity/ compensation theory

a. The supported spouse was economically dependent during
 marriage.




b. The supporting spouse required or encouraged dependency.




c. Compensate supported spouse for:
i. The foregone opportunity to earn money, advance education, or advance career. (Family Code 4320(a)(2).)

ii. The services provided to the family, children, and spouse. (Family Code 4320(a)(2), (g).)

iii. Supporting the other spouse to enable the other spouse to get a degree or advance their career. (Family Code 4320(b).)



3. Equity/ benefit to children theory

The supported spouse has been caring for children and will continue to do so. (Family Code 4320(2)(g).)

4. Need/ ability to pay


a. The supported spouse needs it. (Family Code 4320(a).)


b. The supporting spouse can pay it. (Family Code 4320(c).)

c. The state doesn’t want to pay for it. (Family Code 4304.)

d. The state wantes to encourage people to marry and enforce their reasonable expectations. (Family Code 4320(j).)


B. Property Division vs. Spousal Support
1. At common law, the supporting spouse usually had most of the income and the title to the property.  So spousal support was often the only economic benefit the supported spouse got at divorce.
2. Today if property division leaves the economically dependent spouse able to support himself/ herself, there is no need for spousal support.  

3. In most marriages property division is not enough, so spousal support can be very important.


a. Spousal support is awarded in less than 20% of cases.


C. Duration of Spousal Support


1. Short term



a. Short term spousal support is rehabilitative
b. The reasonable duration is half of the duration of the marriage. (Family Code 4320(2)(k).)



2. Long term

a. Long term spousal support recognizes that you can’t fully rehabilitate the spouse.

b. CA courts must reserve jurisdiction in marriages of long duration (10+ years). (Family Code 4336.)

i. The parties can agree in writing to termination of jurisdiction.

ii. Courts may find that a marriage of less than 10 years is a marriage of long duration.

iii. Courts may consider periods of separation in determining whether marriage is of long duration.

c. Long term support may be awarded where the supported spouse is disabled or elderly and unlikely to ever become self-supporting. (Family Code 4320(h).)


D. Amount of Money


1. Need of the supported spouse



a. The court considers the need of the supported spouse.

b. This is based on the standard of living during marriage. (Family Code 4320 (d), 4332.)



2. Ability to pay of the supporting spouse




a. This includes earned income, assets, windfalls, and inheritance. 

b. This does not include the earnings of a new spouse or live in lover. However, this is relevant to the extent it frees up the spouse’s income by reducing his or her living expenses since it can increase his or her ability to pay spousal support.


E. Obligations of the Supported Spouse
1. The supported spouse must make reasonable efforts to become self-supporting.  This can include seeking an education and a job.


2. Don’t remarry.  Remarriage terminates support.

3. Don’t cohabitate with a member of the opposite sex.  This creates a rebuttable presumption of decreased need for spousal support. (Family Code 4323.)


F. Modification of Spousal Support
Change in circumstances of supporting or supported spouse can modify support.


G. Death of the Supporting Spouse


1. Usually the obligation ends with death.  

2. However, the court can order the purchase of an annuity or maintain insurance for life-long support even after the death of the supporting spouse.
V. PROFESSIONAL DEGREES

A. Fact Pattern
1. This issue arises when the marriage ends and one spouse acquired education or training during the marriage which substantially enhanced his/her earning capacity while the other spouse provided primary or total economic support.



2. The issue is if the education, training, or degree is marital property.

B. Equitable Distribution States


1. There are varying approaches in different equitable distribution states.

2. One approach is to NOT consider the degree marital property but allow the spouse that paid for the degree to collect spousal support.  This is the approach in NJ. (Mahoney v. Mahoney.)

3. On approach is to consider the degree as martial property.  The trial court is to come up with the value of the degree and award the spouse that paid for it a portion of the value.  This can be done through an award of property.  This is the rule in NY. (O’Brien v. O’Brien.)


C. California


1. In CA, the community has a right to reimbursement.
a. Family Code 2641 crease a right of reimbursement to the community with interest if the community funds are:

i. used either to pay for education or training or are used to repay a loan incurred for education or training, and

ii. The education or training substantially enhanced the earning capacity of the spouse receiving it.




b. The statute provides that this is the exclusive remedy.



c. Reimbursable expenses

i. Under Family Code 2641, the expenses that are reimbursable to the community are only direct education costs (i.e. tuition, fees, books, supplies, and transportation).





ii. This does not include ordinary living expenses.

iii. However, the community has a right to reimbursement for payments made on education loans even if the loans were used for ordinary living expenses.

d. Loans

i. Loans repaid can include a loan incurred for premarital education or training so long is repaid during the marriage with CP funds

ii. When education loans are outstanding at the time of divorce, they shall be assigned solely to the educated spouse.

e. Defenses to a reimbursement claim





i. Written waiver by the spouse





ii. The community has already substantially benefited.

A. If the couple has been married for more than 10 years since the education was complete, there is a rebuttable presumption that the community has benefited.

B. If the couple has been married for less than 10 years since the education was complete, there is a rebuttable presumption that the community has not benefited. 

iii. The other spouses received a community funded education also.

iv. The education or training substantially reduces the need the educated spouse would otherwise have for spousal support. 



2. Spousal support

a. For reimbursement the court can only look at educational expenses, but for spousal support, the court can look at educational expenses and other factors.

b. Family Code 4320 adds to the list of factors the court must consider in deciding whether to award spousal support, the extent to which the supported party contributed to the attainment of an education or training, a career position, or a license by the supporting party.

c. Family Code 4320(b) should be interpreted broadly to require consideration of all the working spouse’s efforts including ordinary living expenses. The court can also look at what the standard of living would have been during the marriage if the one spouse wasn’t in school. (Marriage of Watt.)
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VI. TITLE PRESUMPTIONS

A. General Presumption
1. There is a general presumption in CA that property acquired during marriage is CP. (Family Code 760.)



a. It is important to know when the marriage began.




b. It is important to know when the domicile in CA began.
c. This presumption can be overcome by evidence that the parties agree to hold the property as joint tenants or in some way other than CP  

2. Possession during marriage is not dispositive that some thing was acquired during marriage.  

a. Possession at death or divorce is normally conclusive evidence that the asset was possessed during marriage.

b. However, possession without more is not strongly probative of acquisition during marriage. 

3. Marital property presumptions are generally treated as presumptions affecting the burden of proof

a. A mere preponderance of evidence suffices to overcome the CP presumption. (Freese v. Hibernia Savings & Loan Society.)

b. The standard of appellate review is whether the trial court’s finding is supported by substantial evidence or whether a party has presented sufficient evidence to rebut the presumption that property acquired during marriage is CP.



4. Ordinarily property acquired with CP funds is presumed CP.



5. A general presumption of CP can be rebutted by tracing to SP funds.

6. If property is acquired during marriage with CP funds and one spouse claims it is SP, that spouse has the burden to prove that there was a valid transmutation agreement.  If this took place after 1/1/1985 the agreement must be an express written declaration. 

B. Title Presumptions
1. Title presumption is stronger than a general presumption.  It is more difficult to rebut.

2. Title in one spouse’s name does not defeat the presumption that property acquired during marriage is CP.

a. For example, if the husband buys a car with CP funds an puts the title in his name alone, it is still CP.

3. To create a CP title presumption there are certain words that need to be used.


a. “Held as community property”

b. “Co-owners are husband and wife”

4. CP title presumption cannot be rebutted by tracing to separate property funds. 



5. Title can be relevant to show the intention of the parties.

6. Title is given presumptive effect only when the form of title itself is understood to evidence a gift or agreement of the parties to hold as indicated in the title. Hence rebuttal evidence must counter whatever inference arises from the particular form of title. 

7. To rebut a CP title, the spouse rebutting must show that the other spouse agreed to SP title.  


C. Pre-1975 Married Women’s Presumption

1. If the husband purchased something with CP funds and put title in his name alone, it was still CP.
2. If the wife or husband purchased something and put the wife’s name on the title, the presumption was that it is the wife’s SP.
a. It was presumed that this was done with the knowledge and consent of her husband since he controlled their property.




b. The wife could only control her SP.

3. If the husband and wife took title to property as tenants in common, the wife’s half would be her SP and the husband’s half would be CP.  So she would have ¾ and he would have ¼. (Dunn v. Mullan.)


a. The statute was amended after Dunn v. Mullan.

b. The only pre-1975 interests still subject to Dunn v. Mullan are tenancies in common taken by husband and wife. 

c. However, for purposes of death only, a joint tenancy would be treated as a true joint tenancy and go 100% to the surviving title holder.

4. Louknitsky v. Louknitsky – this was pre-1975 case. The husband gave the wife money to go to CA and buy them a house.  She put title in her name only without his consent.  The court held that this was CP.  She could not give herself a gift of CP.

5. Before 1985, title presumptions could be rebutted by proving an agreement whether written or oral and express or implied.
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VII. JOINT TITLES

A. Pre-Lucus


1. Schindler and Bowman
a. Both Schindler and Bowman took place in CA before no-fault divorce.  If property was a joint tenancy then the divorce court could not divide it.  However, if there was an agreement of the parties changing the JT to CP, the court could divide it and could do so unevenly.

b. Schindler v. Schindler (1954) – Title presumption of JT can be rebutted by an agreement (written, oral, express, or implied) transmuting the property to CP. Parol evidence and written evidence are admissible to rebut this presumption. 
c. Bowman v. Bowman (1957) – The intent to avoid probate is not inconsistent with the intent that the property be CP



2. Post Schindler and Bowman – pre-1965

a. Until January 1, 1965, a JT and CP couldn’t exist in the same piece of property at the same time.

b. Property described in an instrument in writing as owned by husband and wife as joint tenants is presumed to be JT and not CP.

c. The JT presumeption is rebuttable if the intentions, understanding, or agreement of both parties is that the JT property is actually CP.


i. The agreement can be express or implied.


ii. Parol evidence is admissible.

iii. The intention of one spouse is not sufficient to rebut the presumption of a JT.

iv. The source of funds is not sufficient to rebut the presumption of a JT.



3. 1965 – Lucas
a. 1965 – The legislature responded to Schindler and Bowman.
i. It created a rule that when a single family residence owned by a husband and wife is taken by them as a JT, the presumption is that it is CP for the purpose of division of property for divorce only.

ii. This rule does not apply at death.




b. 1970 – No fault divorce

c. Pre-Lucas there was disagreement among courts of appeal as to the rights of a spouse who contributed SP funds to the purchase/ improvement of the single family residence. There were three options:

i. Find the proportionate SP/ CP interests based on respective contributions;

ii. Find a gift of SP so everything was CP unless there was an agreement to the contrary; or

iii. Find that it was all CP but that the spouse was entitled to a reimbursement of his/ her SP contribution.

B. Lucas


1. Marriage of Lucas took place in 1980.



2. The court held that:




a. Characterization of property

i. A single family residence held by a husband and wife in joint tenancy or as CP is CP unless there is an agreement to the contrary preserving a SP interest.

A. If SP is preserved, then the court apportions SP and CP interests.

ii. Other joint tenancy property is presumed JT unless there is an agreement to the contrary.

b. Reimbursement

i. There is a presumption that the SP was a gift to the community.

ii. This is rebuttable by an oral or written and express or implied agreement to the contrary.

iii. If the property is CP, the SP contribution will be reimbursed only if there is an agreement to reimburse.


C. Post-Lucas


1. Legislative response

a. The legislature responded by passing Civil Code 4800.1 and 4800.2.  They were effective on January 1, 1984.

b. 4800.1

i. A single family residence acquired during marriage by husband and wife held in JT is still presumed CP for purposes of divorce.

ii. This applies to all JT property acquired during marriage.
iii. The presumption of JT being CP can be rebutted only by either:

A. A statement in the deed; or

B. A written agreement that the property is SP.  





iv. This rule does not apply at death.

c. 4800.2 – There is a right to reimbursement for SP contributions to CP unless there is a written waiver.



2. Retroactivity issues

a. 1985 – 4800.1 cannot constitutionally be applied to cases pending before its effective date. (Marriage of Buol.)

b. Post-Buol
i. If there is an SFR in JT that is presumed CP, and the transaction took place prior to 1/1/84, this presumption can be rebutted by an oral or written and an express or implied agreement. 

ii. If there is an SFR in JT that is presumed CP, and the transaction took place after 1/1/84, it can be rebutted only by a written agreement.

iii. If there is title that is taken other than a JT that is presumed CP, it doesn’t matter when the transaction took place, it can still be rebutted by an oral or written and an express or implied agreement.  

c. 1986 – 4800.2 cannot retroactively be applied to rights vested by transactions prior to 1/1/84. The right vests at the time of the SP contribution to CP. (Marriage of Fabian.)
d. 1987 – the legislature amended 4800.1 and 4800.2

i. They apply to all property held in joint title regardless of the date of acquisition or date of any agreement affecting the property.

ii. JT, tenancy in common, tenancy by the entirety, and CP are presumed CP. This presumption can only be rebutted by

A. A clear statement to the contrary in the deed or title; or

B. A written agreement of the parties.




e. The court still refused to apply the statutes retroactively.




f. 1994 – the legislature conceded.





i. Family Code 2580 

A. This section replaced 4800.1.

B. It applies only at divorce

C. property acquired during marriage 1/1/84 to 12/31/86 in JT is presumed CP

D. Property acquired during marriage on or after 1/1/87 in any joint form is presumed CP.

E. Presumptions can be rebutted by:

1. A clear statement to the contrary in the deed or title; or

2. A written agreement of the parties that the property is SP.





ii. Family Code 2640





A. This section replaced 4800.2.

B. This applies to property acquired on or after 1/1/84.

C. There is a right to reimbursement to the extent that SP can be traced unless there is a written waiver of this right.

g. 1992 – 4800.1/ 2580 can be applied retroactively unless doing so would impair a vested property right without due process of law. (In re Marriage of Hilke.)

i. It is OK to apply the statute to a pre-1984 JT if it only destroys the right of survivorship.  This is because this is a non-vested right.

ii. It is OK to treat as CP any pre-1984 JT or T in C because it has the same effect at dissolution.
iii. It is NOT OK to apply to a pre-1984 transaction where there is joint title but the argument is that it is really the SP of one spouse.  

iv. Where section 2580 cannot constitutionally be applied, pre-statutory case law (Lucas) applies.

h. 1995 – 4800.2/ 2640 cannot be applied retroactively to property acquired before 1/1/84. (In re Marriage of Heikes.)



3. Important dates

a. Pre-1984 – written, oral, express, or implied agreement can rebut ANY title presumption

b. 1984 – Present – Written only agreement can rebut presumption that a JT is CP. 

c. 1984 – 12/31/86 – Written, oral, express, or implied agreement can rebut presumption that CP, T in C, or T by E is CP

d. 1987 – Present – Written only agreement can rebut presumption that ANY joint title (JT, CP, T in C, T by E) is CP



4. Steps in the analysis

a. If there is no agreement, then there will be no retroactivity problem.  

b. If there is an agreement, then it would impair a vested right to treat it as a 50-50 spilt for purposes of divorce.  

c. If the agreement is written, then there would be no retroactivity problem because the statue will accept written agreements.  

d. If it is oral, express or implied, then there will be a retroactivity problem.  

e. Because of Buol, the statutes can’t be applied retroactively, so you can introduce an oral agreement if it was created at a time when it would be valid.  

VIII. JOINT TENANCIES AT DEATH


A. Presumption
1. There is a rebuttable presumption that the character of the property is as set forth in the deed.  

2. This presumption can be rebutted by showing that the character of the property was changed or affected by an agreement or common understanding between the spouses.  

a. It may be written or oral; or 

b. It may be inferred from the conduct of the parties????
3. The presumption may not be overcome by testimony about the hidden intention of one spouse undisclosed to the other spouse at the time of the conveyance. 

4. The intention must be disclosed by one spouse to the other at the time of the conveyance.
5. If a JT is terminated at death the survivor gets all.

B. Divorce Proceedings before Death
1. If the divorce proceeding is not final before one spouse dies, then the community is terminated by death and not divorce.

2. If the divorce proceedings are complete at the time of death, then the community was terminated by divorce.  


C. Community Property with a Right of Survivorship



1. Family Code 760 became effective on July 1, 2001.

2. If the title reads “CP w/ a right of survivorship” 

a. 100% passes to the surviving spouse. The spouses can’t will away their half.

b. During the period when both spouses are alive, they can terminate the right of survivorship by the same procedures by which a joint tenancy can be severed.




c. For purposes of divorce it is still CP.


3. Tax advantage

a. If there is a JT with a right of survivorship, only the decedent’s half of the property receives a new value basis for purposes of capital gains tax as of the date of death.

b. If there is CP with a right of survivorship, both the decedent’s half and the survivor’s half get the same new value basis for purposes of capital gains tax as of the date of death.

IX. CONTRIBUTIONS TO SP ASSETS

A. Family Expense Presumptions


1. Available CP funds are presumed to meet family expenses.

2. SP funds are assumed to meet family expenses
a. When CP is exhausted; or
b. When SP was available at the time of acquisition and it was the spouse’s intent to use the SP for the acquisition. (Marriage of Mix.)


B. Commingled Funds
1. 4800.1 and 4800.2 do not apply to money held by married people in joint bank accounts.  This is covered by the probate code.

2. Probate Code 5305

a. If the parties to a joint bank account are married, funds in the account are presumed to be CP. (It doesn’t matter if the parties are identified as married on the account or not.)


b. The presumption that money is CP can be rebutted by either:

i. Tracing from SP (unless a written agreement proved that such money is CP) or

ii. Married persons made a written agreement separate form the deposit agreement that the money on deposit claimed not to be CP were not CP.



3. This presumption of CP can be asserted at divorce. 

4. If a bank account has SP and CP, it is commingled.  There is a general assumption of CP unless the SP funds can be traced.



5. If you commingle, you assume the responsibility for recording.


C. Joint Bank Accounts at Death
1. Probate Code 5302(a) creates a right of survivorship in a joint account whether or not it is described as a joint tenancy or mentions a right of survivorship on the account agreement.

a. This means the money in the account at the time of death belong to the other party.

2. If the account agreement states that it is a tenancy in common, there is no right of survivorship unless the agreement expressly states so.

3. If the account holders are married and the account agreement describes the account agreement as CP, the funds pass as CP.  There is no right of survivorship and the decedent can will away his/ her half of the CP funds.  

D. CP Contributions to an SP business
1. There are two different formulas that can be applies: Pereira and Van Camp.
2. Pereira 

a. This rule is applied when there is an SP business and management by the spouse was the primary cause of the growth or productivity of the initially separate business.

b. The formula is to calculate a fair rate of return.



i. The spouse with the SP is entitled to the fair rate of return.

ii. The total income minus the fair rate of return is community income.

iii. Do NOT subtract family expenses

c. Pereira will usually benefit the community more



3. Van Camp
a. This rule is applied when the character of the separate business is largely responsible for its growth or productivity.

b. The forumula is to assign a reasonable value to the services performed by the spouse and call that the community income.

i. Find the net community income by subtracting family expenses from the community income.
ii. Subtract community income from the total income to get the SP income.




c. Van Camp will usually benefit the spouse with the SP more.  
 

X. EMPLOYEE BENEFITS

A. Retirement Pensions
1. Calculating the value of the pension when partially earned while married




a. Time rule

i. The time rule should be used where the total number of years served by the employee spouse I s a substantial factor in computing the amount of retirement benefits. (Marriage of Judd.)

ii. The rule
A. Find the factor which is the years during marriage in which there was contribution to the pension over the total years of contribution to the pension


B. Multiply the factor by either

1. The present value of the pension where immediate distribution is made; or

2. The monthly benefit where distribution is postponed until benefits are actually paid.


C. This produces the CP share.

iii. Each gets half of the CP share and the employee gets all of the SP share.




b. when not to use the time rule

i. A court should not use the time rule when years of service was not a substantial factor in computing the amount of the pension

ii. In Marriage of Poppe, the court used a point system to calculate the CP share because the Navy used this system to calculate the pension rather than the number of years served.



2. Unvested Pension

a. As of 1976, an unvested pension can still be CP. (Marriage of Brown.)

b. The trial court can:

i. Discount the employee’s pension rights to the present value and order immediate distribution; or

ii. Award the non-employee spouse a ½ CP share in the pension when and if the benefits are received.



3. Reinstated Pension


a. The right to reinstate a pension is an economic benefit that can be CP.  It is a CP asset to the extent it was earned during marriage. 

b. If the employee spouse exercises this right, the non-employee spouse has a ½ CP right to receive a share of the reinstated pension butt must pay his/ her share of the reinstatement fee. (Marriage of Lucero.)



4. When the employee spouse does not retire when eligible

a. The non-employee spouse may have a CP interest in a pension as soon as the employee spouse is eligible to retire.

b. The court may order a private employer to pay the non-employee spouse his/ her share of the benefits.
c. The court may not order a public employer to do so (Marriage of Gillmore) but may order the employee spouse to pay the non-employee spouse.



5. ERISA – Federal Employment Retirement Security Act

a. The ERISA restrictions on alienation or attachment of covered retirement plans do NOT pre-empt divorce related state law.



6. Early retirement and severance pay

a. Where the employee spouse takes early retirement and obtains enhancement of retirement benefits, the non-employee spouse has a CP share of retirement benefits and of enhancement to the extent eligibility for enhancement was earned during marriage. (Marriage of Lehman.)

b. Where a divorced employee spouse is given severance pay, this is her/his SP.   (Marriage of Wright.) 


B. Disability Pay


1. The character of disability pay depends upon what it is replacing.
2. To the extent this is intended to replace marital earnings, it is CP.  If it is intended to replace post-divorce earnings, it is SP.

3. If the employee spouse is eligible for retirement benefits but chooses disability pay instead, the disability pay is treated as CP to the extent it replaced a CP interest in retirement benefits the employee spouse could have taken.

4. If disability pay extends beyond the normal retirement age, it is CP to the extent the right to the disability pay was earned during marriage or purchased with CP funds.


C. Stock Options
1. An employee spouse may have an option to purchase stock at below market price exercisable on specified dates if the employee is still working for the company.   
2. Stock options exercised while the employee spouse is married are CP.  
3. Stock options exercised after divorce may be part CP and part SP to the extent the right to exercise the stock option was based on employment during the marriage.  
a. The court may apportion using the time rule. (Marriage of Hug.)

D. Terminable Interest Doctrine

1. Under the terminable interest doctrine, the non-employee spouse’s CP interest in the employee spouse’s retirement benefits ended with the non-employee spouse’s death.


2. CA abolished this rule in 1986.


3. Family Code 2610 applies to marriages that end in divorce or death.

a. A divorced non-employee spouses can assert her CP interest in any benefit generated by community labor and can will away her CP interest.

b. When the marriage ends in death, the estate of the deceased employee spouse cannot will away the non-employee spouse’s CP share.

XI. END OF COMMUNITY


A. Marriage

Only ends in death or divorce/ nullity.


B. Community


1. The community ends




a. At the death of one of the spouses




b. At entry of a judicial termination order




c. While living separate and apart from spouse (Family Code 771.)

2. The community ends for purposes of property characterization when there is:




a. An expressed intention of one party to end marriage; and




b. This results in a complete and final break.



3. When people reconcile, the community keeps going.
XII. PREMARITAL AGREEMENTS


A. PMAs Pre-1986
1. The PMA need not be made in expectation that marriage will terminate only by death.

2. The PMA terms must not promote or encourage divorce (e.g. by giving a large monetary benefit to the economically inferior spouse).

3. Objective terms of the PMA control, not the subjective contemplation of one or both parties.

4. Must be entered into freely (voluntarily) without fraud, duress, coercion or undue influence. Factors are:

a. Timing of signing of PMA – discussions before, circumstances surrounding signing (e.g. immediately before wedding)

b. Understanding of the PMA – parties’ age, education, sophistication, prior experience with divorce, consultation with legal counsel or opportunity for such consultation, terms of PMA (e.g. vagueness)

5. The PMA may deal with property rights of spouses, but may not waive or limit spousal support (spousal support provisions are per se invalid)


B. California Premarital Agreement Act (CPMAA) – 1986 


1. Subject matter



a. Can include





i. Property





ii. Choice of law





iii. Personal rights and obligations





iv. Any other matter not in violation of public policy.




b. Cannot include things in violation of public policy





i. Encouraging divorce

ii. Husband and wife cannot make a contract that one will support the other.  This is because marriage carries a mutual obligation of support.

A. A public policy goal is to reduce “sickbed” bargaining.
B. Non-married people can do this. (THIS WILL PROBABLY BE IN AN EXAM QUESTION.)
C. Hypo: a wife leaves her husband, files for divorce, and says that it is too hard to care for him.  If the husband offers her all of his SP to reconcile and stay married, this is valid consideration and it is not contrary to public policy.

D. The duty of support during the marriage is enforce by the ability of either spouse has to encumber the community.  If there is no community, there is an obligation to pay 

iii. Courts have refused to enforce fault provisions in PMAs because CA has no fault divorce.



2. Enforceability
PMAs are not enforceable if party against whom enforcement is sought proves either:

a. The spouse did not execute the agreement voluntarily. Factors include: 

i. Proximity of execution to the wedding;

ii. Surprise in presentation of the agreement; 

iii. Presence or absence of independent counsel;

iv. Inequality of bargaining power such as age and sophistication of parties;

v. Disclosure of assets; and 

vi. Understanding or awareness of the (objective) intent of the agreement. 




OR

b. The agreement was unconscionable when it was entered into (execution) and before execution of the agreement, the spouse was not provided with fair and reasonable disclosure of the property or financial agreements of the other party.


C. CPMAA Amendments


1. Spousal support waivers
a. Spousal support waivers are not per se unenforceable and will not violate public policy when executed by intelligent, well-educated persons, each of whom appears to be self-sufficient in property and earning ability, and both of whom have the advice of counsel regarding their rights and obligations as marital partners at the time they execute the waivers. (Pendleton v. Fireman.)



b. The legislature responded by in 2002

i. Spousal support provisions will not be enforceable unless the party against whom enforcement is sought was represented by independent counsel at the time the PMA is signed.

ii. Even if that party was represented by independent counsel, a spousal support provision will not be enforced if it is unconscionable at the time of enforcement.



2. Enforceability (Reaction to Bonds)

a. The parties are required to have independent legal counsel or to waive that right in a separate written document.

b. The party against whom enforcement has been sought must have been given not less than 7 calendar days between the time the PMA is presented and the party is advised to seek legal counsel and the time the PMA is signed.  

c. This applies to PMAs on or after 1/1/2006.

XIII. NON-MARITAL ARRANGEMENTS

A. Putative Spouses


1. The rule

a. If you believe you are validly married to your “spouse” and it turns out the marriage is in fact not valid, you should be entitled to the benefits you would have received if married.

b. This applies in the context of inheritance, death benefits, and dissolution of marriage.

c. The putative spouse must have a good faith belief that the marriage was valid.

i. This is a mostly objective standard because we look at if a reasonable person in the putative spouse’s position would have believed he/ she was validly married. 

 
ii. It is partly subjective because the belief must be sincere.

iii. If the putative spouse know that a prior marriage is likely, then there is not a good faith belief because it is not objectively reasonable. (Spearman v. Spearman.)

iv. Subsequent events can be relevant to whether a belief was reasonable or not. 

v. Lack of solemnization does not necessarily mean bad faith.  

d. At dissolution, the putative spouse can only claim QMP and possibly spousal support.

e. At death, the putative spouse can claim QMP and the deceased spouse’s SP.



2. Quasi marital property

a. This is the property that would have been CP had the marriage been valid.

b. This is different from quasi-CP



3. Common law marriage



a. There is no common law marriage in CA.

b. A belief in putative spouse status based on common law marriage arising in CA is not valid as a matter of law.

c. CA will recognize a common law marriage that arose in another state.

d. There can be putative spouse status arising out a belief that a common law marriage existed in another state.



e. For a common law marriage to exist, there must be:





i. An exchange of vows with a present intent;





ii. Cohabitation; and





iii. Holding out as husband and wife. 

4. When a putative spouse finds out there is no marriage

a. When a putative spouse finds out there is not a valid marriage, he/ she must move out and file for dissolution to preserve his/ her right.

b. If the person stays, he/ she is considered a putative spouse for the first period of time but not for the period of time after he/ she found out.

5. Putative spouse status will not always be helpful and will only be asserted if it helps.
B. Unmarried Cohabitants
1. Unmarried people can make valid contracts about their property.

2. Marvin Agreements (Marvin v. Marvin)

a. Unmarried people can make valid contracts as to mutual duty of support and holding property.

b. Such contracts are not void as meretricious so long as sex is not the consideration.

c. The court will recognize and enforce an agreement that is written, express, or implied.

d. This does not make the property CP. It is simply a contract. 

e. A Marvin agreement does not make people putative spouses.

f. Same sex couples can have Marvin agreements. 
3. If no contract can be proved, a person can recover quantum meruit for the value of services performed. 
a. The value is the reasonable value of services rendered provided they were a direct benefit to the defendant.



b. The value is not the amount of the benefit to the defendant.  

C. Domestic Partners
1. Family Code 297 – two people can file for domestic partner registration with the Secretary of State if:


a. Both persons have a common residence 

b. Neither is married to someone else or in a DP with someone else that has not been terminated 

c. The two persons are not related by blood in a way that would prevent them from being married to one another in this state 

d. Both persons are at least 18 years old and 

e. Either (a) both members of the same sex or (b) one person is age 62 or older and eligible for social security benefits.

2. Registered DPs shall have the same rights, protections and benefits and shall be subject to the same responsibilities, obligations and duties under law as are granted to and imposed upon spouses. 
a. This includes: CP, mutual duty of support, mutual responsibility for debts to third parties, the right to seek financial support from the other following the dissolution of the partnership.

3. Domestic partners cannot file jointly for federal or state income tax.  DP status in no way affects taxation. 
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