M&A – Fall 2011 – Maynard
Fiduciary Duty
I. Intro

A. Pfizer – Pharmacia deal
-	“Wall Street M&A”
-	Bidder – who is going to be in control of income producing assets
-	Anti-trust concerns – as a matter of law or contractually – deal will not close until clears – either FTC or DOJ depends on area of expertise
-	protect consumers – prevent monopolization of entire market
-	bottom line is that regulators have to look at effects on market share as a result of proposed transaction in order to prevent unfair competition and monopolies
-	Joint Press Release
-	as reporting company – 1934 Act give reporting obligations
-	SEC reporting company has to file an annual report (10-K), quarterly reports (10-Q), and special reports for extraordinary events (8-K)
-	so press release, then follow-up with 8K
-	10b-5 – not source of duty to disclose
-	anti-fraud as well as insider trading
-	if not trading – then 10b-5 not implicated
-	but – once disclose – 10b-5 give duty to update, be completely true and accurate – full and adequate disclosure of all material facts
-	Trading Price and Market Reaction
-	if think good deal – stock price go up
-	if think bad deal – stock price goes down
-	Markets can discipline managers – reputational stake for managers
-	pre-announcement – price is what a willing buyer will pay a willing seller for a fungible share
-	selling at “market capitalization”
-	number of shares outstanding x price at closing – this is a floor
-	not give answer to FMV of whole company
-	once announce – market now look at company as a whole – get Premium
-	“one off” – reason why B will issue shares at a premium to T is because T SHs are giving up future earning power – they will never have another chance to sell the business 
-	if market goes above offer price – market saying not paying enough – premium is inadequate
-	market thinks there will be a “Topping Bid” – higher offer
-	Risk for Bidder once announce – 1- Overpayment or 2- Topping Bid
-	Strategic v Financial Buyer
-	Strategic – interested in fitting Target into their own long-term business plans – pursuing smart assets, R&D, human capital, etc., in order to gain from the synergistic effects after integration -- possibly of a competitor
-	Sometimes it’s cheaper to grow by acquisition instead of growing organically
-	Financial – investors interested in the return they can achieve by buying a business. They are interested in the cash flow generated by a business and the future exit opportunities from the business – ie private equity firms 
-	Business Objective
-	not every transaction has same incentives – here think best to combine together for growth potential
-	Divestiture – “Spin off”
-	Get rid of certain assets before an M&A deal – here require for deal to close
-	Monsanto – Pfizer did not see Monsanto assets as critical to their business model going forward
-	Dilution
1-	Voting – eg – had 51 shares of 100 outstanding, so have 51% - but if issue 20 more shares, now have 51 of 120 so lost majority control
2-	Equity – if wasn't worth the price, then lose some equity
-	Value of shares decline as a result of inadequate valuation of thing being acquired
-	Value dilution describes the reduction in the current price of a stock due to the increase in the number of stocks

B. Nestle – Chef America
-	“Main Street M&A” – b/c Chef America is privately held
-	Nestle SHs will want to know – b/c could get dividend instead of buying another company – but that decision is given to Bd
-	Nestle SHs learn b/c publically traded reporting company – will give press release
-	Chef America SHs know b/c “identity of ownership” – no separation b/w management and owners
-	Cash consideration – so Chef America SHs have no future involvement in business
-	Business Objective – only want product line, don't need human capital, so cash out brothers

C. Deal Flow
-	negotiations
-	financial advisors
-	due diligence
-	Bd approval – then SH approval (if needed)
-	Regulatory approval
-	Acquisition agreement
-	Closing
-	agreement will be signed on one date – but have a “Delayed Closing” – actual closing some fixed date in future
-	delayed b/c financing, disclosure (due diligence), time for SH approval

D.  Asset Purchase
-	diagram 4
-	at closing – Bidder give cash, Target transfer all assets,
-	money goes to corporate account – so to get money to SH need a distribution
-	either – onetime extraordinary Dividend or start Dissolution (orderly winding up and liquidation – pay creditors first)
-	so 2 step transaction – 1- sale of assets 2- dissolution of Target
-	Target liabilities – only what Bidder assumes – the rest is dealt with by cash infusion
-	Fundamental change?
-	is for Target – need SH approval
-	not for Bidder – Bd can do unilaterally
-	disclose to SHs – fed security law

E. Stock Purchase
-	corp has power to be SH – can own stock in other corps
-	Stock purchase agreement – parties are Target SH and Bidder Co
-	CEO of Bidder sign – but need authority – does he have “inherent authority” – must be in ordinary course of business, $2B likely outside scope
-	at closing – individual SH give over stock certificates, for new stock certificates in Bidder or cash
-	stock is personal property – freely transferable (unless stock transfer restriction)
-	Assets and Liabilities of Target – remain in place – T Co is now a wholly owned subsidiary of Bidder
-	Change in Control at T Co
-	Bidder own T Co stock – Bidder Bd will vote Bidder’s shares to elect T Co Bd
-	create interlocking Bds – to prevent agency cost – effective monitoring
-	if getting public company stock – do a Tender Offer – regulated by Willaims Act
-	hard to get all 100% - so get voting majority – then can elect Bd
-	likely 2 Step transaction – 1-get majority; 2- back end squeeze out
-	friendly TO – Bds will negotiate, but don't need T Co SH vote b/c get to decide whether to tender or not
-	Friendly deal = Bd of T recommends proposed TO by Bidder to its SHs
-	Hostile deal = Bd of T does not recommend proposed TO by B to its SHs and will likely resort to defensive measures to preserve T Co
-	agency cost problem for T Co SHs – need info from Bd on how much their stock is worth

F. Merger
-	oldest form is stock for stock
-	Diagram 1
-	parties are Bidder Co and Target Co
-	once consummate merger – Target Co dissapear by operation of law
-	T Co Assets and Liabilities are in Bidder – pooling
-	If the deal structure is such that old T SHs become part owners of the surviving company, then their equity interest is said to be pooled with that of existing SHs and if the integration is successful, then T SHs will share in upside potential
-	“deemed” by matter of law
-	Fundamental Change?
-	is for T Co b/c disappear
-	is for Bidder under common law – while remain in place – there is a big Dilution in both voting and equity
-	Bidder SH didn't sign up for combined firm, now have assets and liabilities of T Co
-	early view – needed unanimity b/c couldn't compromise property right w/o vote – became too cumbersome with one hold out – move to super majority
-	today – now just absolute majority
-	majority can trample over minority – but if minority object they get appraisal rights
-	Appraisal rights – allow SH to get paid fair value for shares in cash
-	big issue – when get or not
-	how to perfect
-	whether exclusive remedy or other ways to object (ie breach fiduciary duty)
-	Constituent corporations –the parties to the M&A transaction [NOTE:  does not necessarily include all the signatories of a plan of merger]

M&A – Fall 2011 – Maynard
Introduction

1

30


II. Corporate Formalities – Mechanics of Acquisition Transactions

A. Into
-	cash is king – give Bidder Bd all power w/o SH approval
-	Appraisal rights
-	originally under merger required unanimous approval, but now its only majority – issue becomes majority taking away property right of others
-	Balance – property right of dissenting with the will of the majority
-	but this balance changes over time
-	purpose is to get to argue whether getting the FMV
-	Market out exception
-	no reason to give right b/c can go and sell shares in market
-	assume market is efficient and offers accurate price
-	 If don't get appraisal rights but don't like the deal – 3 options
-	sell (if publically traded); vote the Bd out; bring a derivative action

B. Statutory (or Direct) Merger
i.	Stock for Stock – Diagram 1 p772
-	p51
-	Summary - 1) B pays T cash/stock consideration; 2) T assets/liab go to B by operation of law; 3) T shares are cancelled by operation of law; 4) T disappears by operation of law
-	must file plan/agreement with Secretary of State before merger becomes effective – show Bd and SH approval
-	need sufficient number of Authorized shares
-	for Bd to validly Issue shares they must be Authorized in the Articles – if not enough – then need to Amend the articles
-	to Amend articles will require approval of SHs – b/c this is agreement b/w Bd and SHs cannot be changed unilaterally
-	will want management to tell you what are doing with those shares – that will trigger 10b-5 cannot omit material facts
-	often corps are smart and get increase by a lot at routine meeting before consider merger to give Bd wiggle room – if SH approve, they are giving Bd a lot of discretion
-	b/c once authorized, its up to Bd to decide when/how to issue
-	Bidder survives
-	MBCA 11.02(a) – mandatory provision – require a Plan of Merger, which must identify who will survive and who will disappear
-	DE 251(a) – allow two or more corps to merge (252 for foreign corps); (b)(5) must have merger agreement
-	Board Action
	MBCA 11.04(a) – Bd Vote Required – (party to merger, Bd must adopt plan of merger)
	DE – 251(b) – Bd must approve (each corp which desire to merge)

-	SH Vote
	MBCA
-	11.04(b) – SH Vote – (must submit plan to SHs)
-	Can eliminate vote under – 11.04(h) or 11.05 short form
-	11.04(h) – no vote required if:
(1)	Corp is surviving
(2)	No change in articles
(3)	No change in rights/pref/priv of stock
(4)	No SH vote needed under 6.21f
-	6.21(f) – require approval if consideration other than cash and voting power of shares will compromise more than 20% of voting
-	(so no SH vote if cash or less than 20% of stock)
--	Target – Yes – always get right to vote, b/c don't survive
-	public policy – SH of disappearing company, this is fundamental change so must have vote
--	Bidder – 
-	Get to vote if consideration over 20% of stock (whether private or pub)
-	not eliminate under 11.04(h) b/c need approval under 6.21(f) if more than 20% stock and not cash
-	SHs hold Bd accountable for potential equity dilution – if using a critical mass of stock, then Bd cannot do this unilaterally – management must convince you of value
--	vote is driven by corporate governance – not merger law – its about issuance of shares
-	No right to vote if under 20% (whether private or pub)
-	eliminated under 11.04h – b/c survive and no vote needed under 6.21f since less than 20% (still worried about dilution, but agreed to it b/c these shares are authorized)
	DE
-	251(c) – SHs shall have the right to vote
-	can eliminate – 251(f) and 253 short form
-	251(f) – No vote of surviving if:
(i)	not amend certificate
(ii)	remain outstanding with identical rights
(iii) no shares or not exceed 20% of shares outstanding
--	Target – Yes get right to vote, not eliminated b/c don't survive
--	Bidder – 
-	if consideration over 20% of stock – Yes 251c and not elim
-	potential for equity dilution – so get right to vote
-	if under 20% - No – b/c 251(f) eliminate
-	if don't like deal – sell, vote bums out, or bring derivative action

	NYSE 312
-	p43
-	Requires SH vote if:
-	shares exceed 20%
-	No vote if receive Cash 
-	if getting vote of publically traded stock, will need to get a proxy – once give proxy statement, then 10b-5 is triggered
-	Right to Dissent (Right of Appraisal)
	MBCA
--	13.02(a)(1) – get right of appraisal, if merger transaction that requires SH vote by 11.04
(i)	except where SH stock remains outstanding after merger
--	13.02(b)(ii) – Market out exception (eliminate right)
--	Restored if required to receive consideration other than cash or some publically traded security
--	Target – 
-	Yes – get if Privately held b/c follow right to vote and no market out
-	No – if both public b/c get but market out exception – not restored b/c accept publically traded stock
--	Bidder – 
-	if over 20% – Not get per (a)(1)(i) b/c stock remains outstanding
-	policy – voice for SHs came from 6.21, not the merger act – don't need to give Bidder SHs the money b/c its not a fundamental change – they are still surviving and have same property rights, just might not like as a business matter
--	appraisal rights follow the right to vote – if merger doesn't require SH approval then no right of appraisal
-	if under 20%  – No – b/c no SH approval required
	DE
-	262(a) – appraisal rights to constituent corporation to a merger
-	262(b)(1)(i)or(ii) – Market out exception (eliminate right)
-	262(b)(1) last clause – Eliminate right of appraisal for surviving, where right to vote is eliminated under 251(f)
-	 262(b)(2) – Restores right of appraisal, even if publically traded:
-	if required to accept for consideration anything except:
(a)	shares of surviving
(b)	shares of stock in any other corp that are publically traded
(c) cash for fractional shares
(d) any combination
-	so no right of appraisal in those 4 situations, otherwise restored  (so restored if get cash - *diff than MBCA)
--	Target – 
-	get if both privately held (regardless of amount stock)
-	27% stock, publically held – No – get, but wiped out under market out, but restore provision, except they get shares of surviving so not restore
-	15% stock, publically held – No – get, eliminate under market out, not restore
--	Bidder – 
-	30% privately held – Yes – get right to vote b/c not eliminated under 251(f) and no market out – diff than MBCA – DE more protective of SH – take idea that fundamental change for both
-	27% publically held – No – market out exception, not restore b/c receive stock in surviving
-	under 20% (both public & private) – No – get, but eliminated b/c right to vote eliminated under 251(f) and survive – policy no voice b/c shares still in existence
ii.	Standard Voting Requirements
-	Delaware
-	Majority of outstanding shares entitled to vote 251(c) – (absolute majority) – 51% of outstanding shares
-	Yes votes > (no votes + abstention votes)
-	if 1M outstanding – need 500,001 votes
-	most protective of SHs
-	MBCA
-	Need absolute majority of shares actually voting – so need a quorum, then majority vote
-	Yes votes > no votes (Abstentions do not count as no votes)
-	If 1M outstanding – need meeting w/ 500,001, but then only need 2 yes if 1 no 
-	not enforcing minimum number of votes, just how many people show up
-	easiest for management
-	NYSE 312
-	51% of outstanding votes have been voted and Of the vote, 51% vote in favor
-	if 1M outstanding – need 250,001 votes
-	enforcing a minimum number of votes
-	This is imposed regardless of state law, if publically traded
-	meant to instill investor confidence
-	NYSE enforce, b/c if corps don't abide will take off stock exchange
iii.	Cash Out Merger – Diagram 2
-	still file articles/plan of merger
-	still pooling – by operation of law deem all assets/liabilities of Target to now be Bidder’s
-	but now Target SHs are free – no participation in Bidder Co
-	don't get the upswing – this is the SHs last shot at a premium
-	problems p53
-	Bd Action
	MBCA – Both 
	DE – Both 
-	SH Vote
	MBCA
-	Target – Yes, get and not eliminated b/c not survive – fund change
-	if private and small # SHs could vote by written consent
-	Bidder – No – eliminated under 11.04(h) b/c survive, no amend, shares stay same and no vote under 6.21(f) b/c no stock
-	this means Bd is making the whole decision
	DE
-	Target – Yes, get and not eliminated b/c not survive – fund change
-	Bidder – No – 251(f) eliminates b/c survive and no shares (all cash)
	NYSE
-	never triggered b/c all cash
-	Right to Dissent
	MBCA
-	Target – 
-	private – Yes – get under 13.02 and no exception
-	this could be a pain for Bidder, so put out offer and make the 3 SHs work it out together before go through w merger (the minority SH should have bargained for super majority protection at time of investment)
-	public – No – get under 13.02(a), but market out exception – not restored b/c not required to accept anything other than cash
-	Bidder – No b/c no right to vote (right of appraisal follows right to vote)
	DE
-	Target
-	both private – Yes – 262 gives and no exception
-	both public – Yes – get under 262a, but market out, but Restored under exception to exception 
-	consideration they are getting is not listed in 262(b)(2) – cash restores in DE *diff than MBCA
-	Bidder – No b/c survive and right to vote eliminated under 251(f)
-	so in MBCA no right of appraisal for Target in all cash deal if public company, but DE restores right of appraisal for Target
-	MBCA policy – when traded in market, the market will value enterprise of two companies together, appraisal meant to give you right to get paid cash for FMV – here can sell in market and get FMV
-	DE policy – more minority SH friendly – if they don't think the market price is fair, then can perfect appraisal rights – DE not trust the market as much as MBCA – this means management must do better job of proving to SHs it's a fair price

C. Short Form Merger
i.	Always going to be a parent-subsidiary relationship
-	Parent need at least 90% ownership per DE 253 and MBCA 11.05 to effectuate short form
-	parent dealings with minority will be controlled by fiduciary duty – Entire fairness test per Weinberger
ii.	Upstream v Downstream
-	upstream – parent is surviving – fundamental change for subsidiary
-	downstream – subsidiary is surviving – now fundamental change for parent
-	this happens if want to do recapitalization – very different goal
iii.	Short Form Merger – Diagram 3
-	problems p55
-	Bd Action
	MBCA – only Parent/Bidder
-	public policy – vote of Target/subsidiary is a forgone conclusion – b/c the Bidder elected the Bd
	DE – only Parent
-	SH Vote
	MBCA – No vote for bidder or target
-	vote is a forgone conclusion, so why put through the formalities
	DE – No vote for either
	NYSE
-	Right to Dissent
	MBCA
-	Bidder – no – no right to vote
-	Target – 
-	privately held – Yes – even though no right to vote – 13.02(a)(1)(ii) – except that appraisal rights are available to SH of subsidiary in short form merger
-	if publically traded – No – get, but market out exception and not recovered b/c cash deal *diff than DE
	DE
-	Bidder – no – 262b doesn't list 253 for appraisal rights
-	Target – Yes 
-	262(b)(3) – appraisal rights are available for SHs of subsidiary, in a short form merger  (reiterated in 253d)
-	policy – parent can take advantage of minority – their only protection is appraisal rights  (well and fiduciary duty)

D. Asset Acquisition
i.	Intro
-	Corps need to borrow money – whether to buy assets or cash for merger
-	bank lawyer will want to make sure that officers who sign have authority – so will want secretary certified Bd resolution giving authority
-	when give security interest – that is Recapitalization of balance sheet
-	in extreme could mortgage all assets – SHs have same rights, but now ownership diluted
-	point – leveraged recapitalization is not fundamental change
-	Blank Check preferred stock
-	class of shares authorized, preference over common stock holders
-	but give Bd flexibility to adopt articles amendment to fix rights/pref/privilege – file certificate of determination
-	Bd can dispose of assets in “usual and regular course of business” per 12.01 – b/c this is committed to the discretion of Bd as managing the business affairs
-	but its different when leave corp “w/o significant continuing business activity” per 12.02 or “all or substantially all of assets” per 271(a) – now need SH approval
-	after sale of assets – money got to Target 
-	need 2 step transaction to get money to SHs
-	can give an extraordinary dividend  (but then must meet legal capital rules to protect creditors) or liquidate/dissolve
ii.	Sale of Assets for Cash – Diagram 4
-	Looks similar to cash out merger
-	all assets are transferred for cash – but in cash-out merger happens by law and in sale of assets by do all by contract
-	w/o merger have to transfer title to everything – lots of transaction costs
-	in cash out merger – check goes to SHs; in asset purchase – check goes into the Target bank account (and then need 2nd step to get money to SHs
-	big difference w/ this is the Bidder only gets the liabilities it agrees to by contract (w/ merger Bidder gets all liabilities)
-	(below assumes a sale of All or substantially all assets per DE; or leave corporation w/o significant continuing business activity per MBCA)
-	problems p58
-	Bd Action
	MBCA
-	Target – Yes – 12.02(b) approval b/c fundamental change
-	Bidder – depends – this is an issue of agency law – whether the CEO has inherent authority to enter into this contract – if outside ordinary and regular course of business, need Bd approval
-	if $2B likely will need Bd approval
	DE
-	Target – Yes – 271 
-	Bidder – depends on authority of officer (same as MBCA)
-	SH Vote
	MBCA
-	Target – yes – 12.02(a)
-	Bidder – no
	DE
-	Target – yes – 271(a)
-	Bidder – no
	NYSE – not apply b/c all cash deal
-	while Bidder SHs don't get a vote – they get to find out – this will trigger an 8K filing
-	Right to Dissent
	MBCA
-	Target
-	privately held – Yes – under 13.02(a)(3)
-	if public will have market out
-	Bidder – No, no right to vote
-	but worried about equity dilution – can in articles bargain for protections, bring derivative for breach duty care (but BJR protection), vote Bd out
	DE
-	No appraisal rights – 262(b) only give appraisal rights in context of a merger  *diff than MBCA
-	Why MBCA extend appraisal and DE only for merger
-	MBCA – if similar economic impact, should have same procedural protections/legal safeguards/corporate formalities
-	DE – form maters – management can pick and choose how want to do it – so can deprive SHs right might have had in diff structure
-	CA will always look at substance regardless of structure
iii.	Sale of Assets for Stock – Diagram 5
-	(below assumes a sale of All or substantially all assets per DE; or leave corporation w/o significant continuing business activity per MBCA)
-	problems p59
-	Bd Action
	MBCA
-	Target – yes per 12.02 b/c sell all assets
-	Bidder – Yes
-	don't need per 12.02 that's agency issue
-	but need per 6.21(b) – the Bd must decide when and on what terms to issue shares
	DE
-	Target – yes per 271 b/c sell all assets
-	Bidder – Yes – Bd decide when and on what terms to issue shares per 152
-	SH Vote
	MBCA
-	Target – yes per 12.02 b/c sell all assets
-	Bidder – 
-	if more than 20% stock – Yes – don't get per 12.02, but do get a vote under 6.21(f)
-	while we usually allow Bd to decide when to issue shares – when get to this threshold amount need SH approval – corporate governance issue
-	if less than 20% - No, don't get per 12.02 nor 6.21(f)
	DE
-	Target – yes
-	Bidder – No (no vote per DE, but may get from NYSE) *diff than MBCA
	NYSE
-	gives public company Bidder the right to vote if more than 20% stock is consideration
-	Right to Dissent
	MBCA
-	Target – 
-	if private – yes – per 13.02(a)(3)
-	if public – no – market out
-	Bidder – No – if got right to vote, not from 12.02, but got from 6.21 therefore 13.02 doesn't provide
	DE
-	No appraisal rights – 262(b) only give appraisal rights in context of a merger  *diff than MBCA
iv.	What qualifies as “Sale of Substantially All the Assets?”
-	big question that above problems avoid is when do 271 (substantially all assets) and 12.02 (without significant continuing business activity)
-	MBCA approach is slightly different than DE in defining
-	purpose of cases – Gimbel gives the DE standard, Katz is for comparison on how to apply, Hollinger gives insight to difference b/w DE and MBCA
-	Gimbel – p65 – DE Chancery – Qualitative & Quantitative – 26% not sub all
-	Facts – Signal sell its sub Sig Oil to Burmah for cash – just need to give over stock certs; then at end Sig Oil wholly owned sub of Burmah; SH of Signal want injunction to stop sale
-	Std for injunction relief – 1- Pl suffer irreparable harm; 2- Pl show substantial likelihood of success on merits + balance against hardship to D is injunction granted
-	Pl say irreparable harm b/c Signal will be worth less, b/c Sig Oil worth 700M not 480 that B is paying
-	once deal go through all can do is rescission which is hard – if recession doesn't work, then sue Bd for breach of duty, but then trying to collect tons of money from Bd which will be hard – so issue isn’t really irreparable harm
-	Signal could be harmed by loss of deal – B walk away
-	Pl arg should have gotten vote under 271 b/c “substantially all”
-	crt – not just about Quantitatively but also Qualitative (is this something in usual and regular course of business)
-	(if real estate corp, maybe sell only building own, but will do it again – that looks like all, but regular course so not qualitative)
-	Is this substantially all?
-	No
-	nature of Signal business model – conglomerate, buy&sell
-	corporate democracy – had chance before to say whether don't like this – Corp changed its name which required an articles amend
-	also could vote w/ feet or elect new Bd
-	qualitative – this is only 26% of Signal’s assets
-	Katz – p73 – DE Ch – 51% is sub all
-	Facts – Plant sell Canadian assets to Vulcan for cash (giving stock certificates for all of Canadian); Pl sue allege need vote under 271 and breach duty of care b/c refused to consider higher bid
-	Substantially all?
-	quantitative – here it is 51% of Plant’s remaining assets
-	plus - trend analysis – Canadian is on an upward swing in performance – asset growing in importance
-	qualitative – Plant not in business of buying and selling plants but in business of making drums and management hasn't said changing the business
-	Breach Fiduciary duty of care?
-	since give SH vote – crt not deal with this issue
-	crt side-step issue – saying leg in 271 gave SH vote which holds the Bd liable for sale – will have to solicit proxy, require full disclosure, etc
	Model Act
-	(most states follow DE b/c that's the common law)
-	MBCA focus on what remains, not what being sold – does what remains constitute a “significant continuing business activity”
-	Safe harbor – if retain at least 25% of total assets – then meet def
-	this gives a bright line – helpful for Bd and transaction planners
-	Hollinger – p74 – DE Ch – look at economic importance of asset, not aesthetic
-	Facts – Hollinger International has 4 divisions, Holl Inc controls 68% stock in International; International sell Telegraph to PressHolding; Holl Inc want to enjoin sale of crown jewel (we are not worrying about why he has majority and cant stop)
-	271 is controlling – if no 271 Bd can d w/o SH approval, Bd owes duty to all SHs not just the majority; here if go to vote know Inc will vote down
-	“substantially all” – purposefully vague so management cant game the system and leave de minimis amount w/o SH vote
-	follow Gimbel – deny injunction
-	quant – keep other assets, Telegraph not vital to continuation of life only about 49% of revenue
-	qual – frequently bought and sold, rational economic expectations not sentiments
-	relate the two – crt doesn't do a good job of telling what qualitative adds – but does tell us what doesn't satisfy 
-	aesthetic value does not satisfy
-	crt seems to worry about keeping assets that generate cash flow, not care about how important they are -- analysis concentrates more on what is left

E. Stock Acquisition
i.	Intro
-	parties to this transaction are Bidder and individual Target SHs
-	this leaves Target as a subsidiary of Bidder – b/c Bidder will own all or at least voting majority of stock
-	allow bypass of management – take directly to SHs
-	“market for corporate control” – market plays a disciplining effect on management if not running business well the price will dip, then if go low enough buyers will come in and offer to T SHs
-	2 step – front end stock purchase and back-end squeeze out
-	if don’t get 100% of stock – will need a separate transaction to squeeze out the remaining SHs – Diagram 12
ii.	Stock Purchase for Cash – Diagram 6
-	problem p89
-	Bd Action
	MBCA
-	Target – No – not a party to transaction
-	Bidder – depends – on inherent authority, is this within CEOs authority
	DE
-	Target – No – not a party to transaction
-	Bidder – depends – on inherent authority
-	SH Vote
	MBCA
-	Target – No vote required – get to vote by deciding whether to sell their individual property
-	Bidder – No – Bd manage business affairs, ie use its cash
	DE
-	Target – No vote required – get to vote by deciding whether to sell their individual property
-	Bidder – No – Bd manage business affairs
-	SHs will learn about under 8K filing – depends if material fact
	NYSE – not triggered b/c cash
-	Right to Dissent
	MBCA
-	Target – No – don't need b/c not deprived of anything against will
-	Bidder – No – not fundamental change, still have same thing
	DE
-	Target – No – don't need b/c not deprived of anything against will
-	Bidder – No – not fundamental change, still have same thing
--	this is a lot like a cash out merger – the big difference is there is No pooling – Target remains a distinct operating subsidiary
-	all assets of Target still available for Target liabilities and Bidder assets protected from Target creditors unless pierce corporate veil
-	if public company – then hard to do individual deals – would do a Tender Offer – which is a contract, will condition on getting certain amount of stock (ie voting majority)
iii.	Stock Purchase for Stock – Diagram 7
-	can do cash and stock – reason would do that if want founders to stay on, give them portion of stock so they care about new business
-	if this happens the founders will want to know value of stock, have employment agreement, have Bd representation etc – b/c then ability to make money depends on how Bidder is run
-	now Target SHs are not gone, but part of Bidder – so Bidder SHs are diluted
-	issuance of shares will trigger the 1933 Act
-	problem p90
-	Bd Action
	MBCA
-	Target – No – not a party to transaction
-	Bidder – Yes – b/c Bd required to issue shares – 6.21(b) 
	DE
-	Target – No – not a party to transaction
-	Bidder – Yes – b/c Bd required to issue shares – 152 
-	SH Vote
	MBCA
-	Target – No vote required – get to vote by deciding whether to sell their individual property
-	Bidder – 
-	if more than 20% stock – Yes – get a vote under 6.21(f)
-	if less than 20% - No, don't get per 6.21(f)
	DE
-	Target – No vote required – get to vote by deciding whether to sell their individual property
-	Bidder – No right to vote per DE (but may get per NYSE) *diff than MBCA
	NYSE
-	give public company Bidder right to vote if more than 20% stock
-	Right to Dissent
	MBCA
-	Target – No – not deprived of ownership
-	Bidder – No – either no right to vote or if get b/c of 6.21, not trigger appraisal
(this is not a share exchange per 13.02(a)(2) – will see later)
	DE
-	No appraisal b/c not merger



F. Triangular Mergers
i.	Intro
-	most popular – especially in public company context
-	originally conceived for a whale to acquire a minnow – if only had direct merger have big transaction costs (until leg pass 251f and 11.04h)
-	way for Bidder to avoid SH vote if don't want Target to disappear (use reverse)
-	3 party merger – Target Co, Bidder Co, and Bidder wholly owned subsidiary New Co
-	Bidder can serve as an incorporator – but need people to serve as directors
-	first thing do is New Co send up 100% of its stock – in exchange get the consideration in the deal
-	Bidder then elect Bd of New Co and will vote its shares as only SH
-	the constituent corporations to merger are – New Co and Target
-	Bidder can be a party to contract, but not constituent to merger
-	Target will insist on this so have remedy in contract if anything goes wrong
-	real parties in interest are Target and Bidder
-	Forward v Reverse
-	Forward – Target disappear, New Co survive – all T co assets in liabilities in New Co, pool interest  (most likely use for tax purposes)
-	Reverse – Target survives, New Co disappear
-	will do this if certain rights cannot transfer (like patent) – so keep T co in place, but a wholly owned sub
-	statutes allow to use “securities of any other corporation” – 11.02(c) & 251(b)(5) – which is why New Co as constituent corp can use Bidder stock as consideration
-	with New Co there is never a market out exception b/c their stock is not traded even if parents stock is  (assuming New Co was created only for triangular)
ii.	Forward Triangular for Stock – Diagram 8
-	problem p95
-	Bd Action
	MBCA
-	Target – Yes – per 11.04 plan merger must be adopted
-	New Co – Yes – per 11.04 plan merger must be adopted
-	but vote is a forgone conclusion b/c Bidder elect entire Bd
-	Bidder – Yes – per 6.21(b) b/c issuing shares
	DE
-	Target – Yes – per 251 constituent party to merger
-	New Co – Yes – per 251 constituent party to merger
-	but vote is a forgone conclusion b/c Bidder elect entire Bd
-	Bidder – Yes – per 152 b/c issuing shares
-	SH Vote
	MBCA
-	Target – Yes – get under 11.04(b), not eliminate b/c don't survive
-	New Co – No – get, but eliminate under 11.04(h) b/c survive and not issuing shares per 6.21
-	Bidder – 
-	if issue more than 20% stock - Yes – b/c 6.21(f) – get per corp governance – “integrated transaction” timing doesn’t matter
	DE
-	Target – Yes – 251(c)
-	New Co – No – get, but eliminated under 251(f) b/c survive and no shares issued
-	Bidder – Not per DE *diff than MBCA
-	not constituent corp to merger
-	only get if NYSE and more than 20% or if not enough authorized shares and need to amend certificate
	NYSE
-	if over 20% stock issued – will give Bidder a vote
-	Notice difference – DE law can use triangular to make Bidder economic party in interest but avoid taking to shareholders (assume no NYSE)
-	Right to Dissent
	MBCA
-	Target – 
-	if privately held – Yes – 13.02, right to vote and no market out
-	New Co – No – get, but 13.02(a)(i) take away b/c stock remains outstanding after merger
-	Bidder – No – b/c no right to vote on merger (if vote, came from corp governance)
	DE
-	Target –  
-	if privately held – Yes – 262, right to vote and no market out
-	New Co – No – get, but eliminated since survive and vote eliminated under 251(f)
-	Bidder – No, not constituent to merger
iv.	Reverse Triangular for Stock – Diagram 10
-	by magic of merger – the Target shares will be cancelled and turned into ___ Bidder shares and the New Co shares will be converted into Target shares, so then by operation of law New Co is gone and shares now Target – Bidder had all New co shares so now it is sole owner of Target (t is its subsidiary)
-	* key* problem p96
-	Bd Action
	MBCA
-	Target and New Co – Yes – 11.04 party to merger
-	Bidder – Yes – 6.21 b/c issue stock
	DE
-	Target and New Co – Yes – 251 constituent to merger
-	Bidder – Yes – 152 b/c issue stock
-	SH Vote
	MBCA
-	Target – Yes – 11.04, not eliminate even though survive b/c SH do not have identical rights/pref/priv
-	New Co – Yes – not eliminate under 11.04(h) b/c disappear – but don't need to call a vote can get unanimous written consent from SH (the Bidder)
-	Bidder – not party to merger
-	if more than 20% - Yes – get per 6.21(f)
-	if less than 20% - No – not party and no 6.21(f)
	DE
-	Target – Yes – 251(c), not eliminate under 251(f) b/c each share is not identical
-	New Co – Yes – not eliminate under 251(f) b/c disappear – but don't need to call a vote can get unanimous written consent from SH (the Bidder)
-	Bidder – Not per DE b/c not constituent corp *diff than MBCA (may get per NYSE)
	NYSE
-	if over 20% stock issued – will give Bidder a vote
-	Right to Dissent
	MBCA
-	Target – 
-	if public – No – get, but taken away by market out, not restored b/c getting publically traded security 
-	if private – Yes –follow right to vote, not eliminate b/c shares not outstanding and no market out
-	don't have market to act as proxy for fair value
-	New Co – Yes – get per 13.02(a)(1) b/c right to vote, no market out, not surviving
-	but no possibility of dissent b/c Bidder wont be voting no
-	Bidder – No – no right to vote (if vote get from 6.21)
	DE
-	Target – 
-	if public – No – get, but taken away by market out, not restored b/c getting stock that is publically traded (and cash for fractional shares 262(b)(2)(b) and (c))
-	if don't like sell shares for cash
-	if private – Yes – not eliminated, vote under 251(f) not eliminated and no market out
-	New Co – Yes – get per 262(a) b/c constituent, no market out, not surviving
-	but no possibility of dissent b/c Bidder wont be voting no
-	Bidder – No – not constituent to merger
-	can sell, lobby Bd, derivative action (but Bd defend BJR)

iii.	Forward Triangular for Cash – Diagram 9
-	similar to below – but New Co survive not Target

v.	Reverse Triangular for Cash – Diagram 11
-	problem p98
-	difference now is Target is cashed out, not holding Bidder stock any more – this is last chance to get premium
-	Bd Action
	MBCA
-	Target and New Co – Yes – b/c party to merger
-	Bidder – depends on agency – inherent authority of officers
	DE
-	Target and New Co – Yes – b/c constituent to merger
-	Bidder – depends on agency – inherent authority of officers
-	SH Vote
	MBCA
-	Target – Yes – get per 11.04(b), not eliminate b/c not hold same shares as before (will hold no shares)
-	New Co – Yes – not eliminated b/c not survive – but forgone conclusion
-	Bidder – No – not party and no 6.21 issue since no shares
	DE
-	Target – Yes – get per 251(c), not eliminate per 251(f) b/c shares of stock not identical
-	New Co – Yes – not eliminated b/c not survive – but forgone conclusion
-	Bidder – No – not constituent
	NYSE – not triggered b/c cash
-	Right to Dissent
	MBCA
-	Target – 
-	if public – No – get, but taken away by market out, not restored b/c getting cash 
-	if private – Yes –follow right to vote, not eliminate b/c shares not outstanding and no market out
-	New Co – Yes – follow right to vote, no market out, not remain (but not going to happen)
-	Bidder – No – follows right to vote
	DE
-	Target – Yes
-	if public – Yes – get under 262a, but market out, but Restored under exception to exception *diff than MBCA
-	consideration they are getting is not listed in 262(b)(2)
-	if private – Yes –follow right to vote, not eliminate b/c shares not outstanding and no market out
-	New Co – get per 262(a) b/c constituent, no market out, not surviving
-	Bidder – No – not constituent to merger
-	So all cash under MBCA gives public Target no appraisal rights – but in DE there are appraisal rights, they are restored
-	DE not trust market as much – when get cash get no participation in upside, last chance to get premium – as matter of corp governance allow appraisal right to hold management accountable, ensure best possible premium
-	Hewlett-Packard problem p98 – has calculations of shares (*answer in problem set document)
vi.	MBCA 11.03 – Binding Share Exchange
-	accomplishes same result as Reverse triangular merger – when dust settles T is wholly owned sub
-	but the parties are Bidder and Target
-	kind of like stock exchange offer – but here parties are corps (not individual SHs) – here must be approved by Bd – this is also binding on all SHs (not just ones who tender) so MBCA gives appraisal rights
-	in DE get to this either as 2 step (stock purchase and then cash out merger) or a reverse triangular for cash
-	using corporation combination – Bidder obtains ownership of all of T shares in exchange for cash or shares of Bidder
-	like merger, plan of share exchange Must be approved in accordance with terms of 11.04 – for both Bd approval and SH
-	problem p101
-	Bd approval
-	Both Bds must approve per 11.04(a)
-	SH Vote
-	Target – Yes always – per 11.04(b) and not eliminated b/c SHs not hold same shares after
-	Bidder
-	if more than 20% stock – Yes – get 11.04(b), not eliminated b/c issuance require vote under 6.21(f)
-	if less than 20% stock – No – get, but eliminated under 11.04(h) b/c survive and no vote required under 6.21(f)
-	Dissent
-	Target – 
-	if both public – No – get, but market out, not restored b/c get public stock 13.02(b)(1) and (3)
-	if either private – Yes, 13.02(a)(2)
-	if Bidder private – then have market out, but restored b/c getting something other than cash or public traded stock
-	if Target private – get, no market out
-	Bidder – No – 13.02 only give in share exchange for corp whose shares are acquired



G. De Facto Merger
-	Applestein – p103 –NJ – here 2 step transaction is a de facto merger
-	Facts – Interstate have single SH Epstein; Interstate enter agree w United; 2 step transacts 1- stock exchange E transfer I shares to U, U will give E 106K U shares; then 2- dissolution – I will dissolve; in end old U SHs will have 60% and E will have 40%;  U SHs sue – want right of appraisal b/c feel equity dilution
-	Pl  say this transaction amounted to a merger – so protections should apply
-	here Pls got right to vote per NYSE, but want per NJ b/c require 2/3rds
-	E – stock exchange and then its wholly owned sub so can do short form
-	De facto merger doctrine – crt has equity power to look through the form and look at substance, if so will get same protections as merger statute
-	crt – this is an end run around NJ merger law
-	looks like U the target even though structured differently – E has working control b/c certain directors resigning and he appoints new ones; he owns 40% when no one else owns more 5-10; plus people pool w him to give control
-	also NJ counsel said don't do like this so went to NY atty who said ok
-	DE Law – flatly reject de facto merger
	Doctrine of Independent Legal Significance – action taken under one section of the law is legally independent and its validity is not dependent upon or tested by requirement of unrelated sections under which same result might be attained
-	balance of power b/w crts and leg – in DE strong respect for corps creature of statute so wont disturb leg scheme; in NJ crt says cant rob inherent equity power
-	Hariton v Arco – p114 – DE Spr – form matters, sale of assets not merger 
-	Facts – like diagram 5, 2 step; Arco transfer assets per 271 and Loral transfer shares to A; A contractually obligated to dissolve; A SH sue say this is merger; under 271 SH get to vote but no appraisal
-	crt uphold transaction
-	DILS – form matters – business followed 271 so that statute applied
-	benefit – transaction planners have certainty and reliability
-	so now know what's going to happen w default rules, so modify in certificate to protect
-	Pasternak v Glazer – p120 – DE Ch – certificate is contract w/ SHs, give it effect
-	Facts – forward triangular b/w Zapata Sub and Houlihan’s; consideration Zapata stock; Z SHs complain, got vote but got b/c issuance of shares; Certificate requires 80% vote to merge
-	(this is not a de facto merger case)
-	crt decide on contract interpretation – Pl wins
-	certificate is contract b/w Z Shs and corp – they bargained for change in default rule
-	ambiguity over whether applies to sub – but crt decides on Intent of parties at time contract made





H.	California Law
i.	Intro
-	still have same 3 deal structures – merger, asset purchase, and stock purchase
-	CA codify the De Facto merger doctrine
-	introduce concept of a “reorganization” - CA 181  p130-32
-	merger reorganization – merger pursuant Chap 11, other than short form
-	exchange reorganization – exchange in whole or part for securities, if after acquiring corp has control of other corp
-	sale-of-assets reorganization – acquisition by one corp, for equity securities, of all or substantially all assets of another
-	Authorization for Reorganizations
-	§1200 – Bd approval required for:
(a) – each constituent corp in merger reorg
(b) – acquiring corp in exchange reorg
(c) – acquiring corp & corp whose assets acquired in sale-of-assets reorg
(d) – corp in control of constituent corp under a,b,orc whose securities are issued or transferred in reorg (“parent party”)
-	control doesn't require wholly owned, just more than 50%
-	1201(a) – must approve by SHs of each corp for which Bd approval required
-	1201(b) – eliminate SH – if will continue to own more than 5/6th of voting power
-	in CA trigger is 16.667%, *diff than MBCA and DE 20%
-	if Bidder own more than 83.33% then no right to vote
-	cash is still king – if B use cash then SHs still own more 5/6ths
-	1201(b) not apply – if need articles amendment or disappearing will receive shares that have different rights
-	§1300 appraisal rights – follow right to vote
-	get if vote required by 1201(a) or (b) and short form; and “dissenting share” (ie must vote no)
-	1300(b)(1) – Market out exception
--	Restored if: company received demand from more than 5% of shares *diff than MBCA and DE
-	can only determine after transaction closes and perfect rights of appraisal – first vote no, then 5% of shares outstanding must demand appraisal rights
-	public policy – CA not willing to rely on market for FMV if more than 5% is saying it isn’t right – assume if critical mass doesn't like, then market might be off
-	eg – HP have 48% vote no – then need 5% of all common shares outstanding to vote no – but only 48% can have right to dissent  (Not asking for 5% of 48%)
ii.	Direct Mergers 
-	Bidder stock as consideration
-	this is merger reorganization p132
-	Bd vote
-	so Both – per §1200(a)
-	SH Vote
-	Target – Yes – per 1201(a)
-	Bidder – 
-	if more than 16.66% - Yes, get per 1201(a) and not eliminate under (b)
-	if pub and more than 20% NYSE apply but its redundant
- 	if less than 16.66% - No, get per 1201(a) but eliminate under (b)
-	Right to Dissent
-	Target – 
-	if private – Yes, get per 1300 and no market out
-	if public – Depends, get, but then market out, restore depends on 5% dissent
-	Bidder – 
-	if more than 16.66% stock - 
-	private – Yes – get and no market out
-	public – Depends – get, but market out, restore depends on 5% dissent
- 	if less than 16.66% - No, since no right to vote
-	Cash as consideration
-	Bd Vote
-	Both have to approve
-	SH Vote
-	Target – Yes – 1201(a)
-	Bidder – No – get under 1201(a), but eliminated under 1201(b)
-	survive and own more than 5/6ths – B/c its cash!
-	Dissent
-	Target –
-	if private – Yes, get per 1300 and no market out
-	if public – Depends, get, but then market out, restore depends on 5% dissent
-	Bidder – No – b/c no right to vote
-	CA does have a short-form merger when 90% - then not a reorganization subject to Chap 12 – but give appraisal rights to minority (essentially same as DE and MBCA)
iii.	Asset Purchases
-	Cash as consideration
--	when cash is used its Not a Reorganization under CA – need use of stock – so if cash then governed by 1001 
-	Bd Vote
-	Target – yes 1001
-	Bidder – not per Chap 10 – depends on inherent authority and corporate norm CA 300(a)
-	SH Vote
-	Target – if all or substantially all – likely Yes vote 1001
-	depends if in usual and regular course of business (case law)
-	Bidder – No 
-	Dissent
-	None – right of appraisal in Chapter 13 is from right to vote per 1201, but here right to vote per 1001 *diff than MBCA, same as DE
-	Maynard – not sure why if try to codify de facto merger don’t give appraisal rights
-	Stock as consideration
-	now qualify as asset reorganization – so apply Chap 12
-	remember if public company and SH vote – will trigger Proxy rules
-	if use security (whether private or public) – will trigger 1933 Act
-	Bd Vote
-	Both per 1200(c)
-	SH Vote
-	Target – Yes – per 1201(a)
-	Bidder – 
-	if more than 16.66% - Yes, get per 1201(a) and not eliminate under (b)
-	if pub and more than 20% NYSE apply but its redundant
- 	if less than 16.66% - No, get per 1201(a) but eliminate under (b)
-	Dissent
-	Target – 
-	if private – Yes, get per 1300 since got right to vote and no market out
-	if public – Depends, get, but then market out, restore depends on 5% dissent
-	Bidder – 
-	if more than 16.66% stock - 
-	private – Yes – get and no market out
-	public – Depends – get, but market out, restore depends on 5% dissent
- 	if less than 16.66% - No, since no right to vote
iv.	Stock Purchases
-	Cash as consideration
-	not a reorganization per 181
-	Bd Vote
-	Target – No, not a party to transaction
-	Bidder – Yes likely – but per corporate norm, lack inherent autho of officers
-	SH Vote
-	Target – No, not per law, but get b/c decide whether to sell
-	Bidder – No – Bd power to decide how to spend money
-	NYSE doesn't apply b/c all cash
-	Dissent
-	Target – no – not divested of property
-	Bidder – no, no vote on reorg
-	Stock for Stock
-	when use stock it becomes an exchange reorg per 181 – so fall under 12
-	Bd Vote
-	Target – No, not party to reorg (allow for hostile)
-	Bidder – Yes – per 1200(b)
-	SH Vote
-	Target – No, no vote of Bd and individual can decide to sell/not
-	Bidder
-	if more than 16.66% - Yes, get per 1201(a) and not eliminate under (b)
-	if pub and more than 20% NYSE apply but its redundant
- 	if less than 16.66% - No, get per 1201(a) but eliminate under (b)
-	Dissent
-	Target – No – b/c no right to vote and not stripped of prop rights
-	Bidder
-	if more than 16.66% stock - 
-	private – Yes – get and no market out
-	public – Depends – get, but market out, restore depends on 5% dissent
- 	if less than 16.66% - No, since no right to vote
v.	Triangular Merger
-	(all problems below are Reverse triangular; could have forward, but not what's at issue below)
-	Stock as consideration
-	this is a merger reorg per 181, so governed by Chap 12
-	Bd Vote
-	Target – Yes, constituent corp per 1200(a)
-	New Co – Yes, constituent corp per 1200(a)
-	Bidder –Yes, “parent party” per 1200(e)
-	SH Vote
-	Target – Yes – per 1201(a) b/c Bd had to approve, not eliminate b/c not have more than 5/6ths
-	New Co – Yes – per 1201(a) b/c Bd had to approve, disappear
-	Bidder – 
-	if more than 16.66% - Yes, get per 1201(a) b/c Bd had to approve and not eliminate under (b) *diff than DE
-	if pub and more than 20% NYSE apply but its redundant
- 	if less than 16.66% - No, get per 1201(a) but eliminate under (b)
-	Dissent
-	New Co – Yes – got right to vote and not eliminate
-	Target – 
-	if private – Yes, get per 1300 and no market out
-	if public – Depends, get, but then market out, restore depends on 5% dissent
-	Bidder – 
-	if more than 16.66% stock - 
-	private – Yes – get and no market out
-	public – Depends – get, but market out, restore depends on 5% dissent
- 	if less than 16.66% - No, since no right to vote
-	Cash as Consideration
--	this is a Merger Reorg!	
-	Bd Vote
-	Target – Yes, constituent corp per 1200(a)
-	New Co – Yes, constituent corp per 1200(a)
-	Bidder – Likely – not parent party per 1200(e) b/c no equity, but will get vote per corp norm/lack of authority of officer
-	SH Vote
-	Target – Yes – per 1201(a) b/c Bd had to approve, not eliminate b/c not have more than 5/6ths
-	New Co – Yes – per 1201(a) b/c Bd had to approve, disappear
-	Bidder – No – Bd not vote per 1200
-	Dissent
-	New Co – Yes – got right to vote and not eliminate
-	Target – 
-	if private – Yes, get per 1300 and no market out
-	if public – Depends, get, but then market out, restore depends on 5% dissent
*diff than MBCA which doesn't restore Target, and diff than DE that definitely restore Target
-	Bidder – No, no right to vote on reorg
vi.	Class Voting
-	Vatange Point  v Examen – p141 – DE Spr – in DE majority of all SHs together
-	Facts – Examen is DE corp going to sell self to Reed subsid; 2 classes of stock common and preferred; VP is E SH, want to enjoin, say didn't get class vote per CA 2115
-	CA 2115 – say CA corp law to foreign corp apply if certain contacts in CA
-	Class voting
-	in CA – if have multiple classes – each class of SHs entitled to vote on transaction must approve it by requisite majority – not tallied in aggregate
-	in DE – merger authorized by majority of all SHs voting together as a single class
-	Crt – CA 2115 cannot apply b/c of Internal Affairs doctrine – voting is part of internal affairs – and whole purpose of IA is uniform treatment – under CA 2115 the voting could change year to year
-	so this case stands for CA 2115 dead in water, but don't have CA case law on that – so something to be worried about as CA counsel
I. Appraisal Rights
i.	Intro
-	4 issues -- 1- when is right available; 2- procedural requirements to perfect; 3- valuation; 4- exclusivity of appraisal remedy
-	Balancing interests -- SH don't want to expensive or cumbersome; corp b/c have to pay; management has reputation at stake
-	D in lawsuit is the surviving corp – so really Bidder is paying, if large dissent will pay more than what wanted to for merger; Bidder protect self by condition close on a de minimis amount of dissent, typically 3% (in CA def want below 5%)
-	Maynard – property rights rationale that formed original basis seems to have shifted
ii.	Perfect
-	procedural requirement p153 – but look at state law for specifics
-	file before dates of vote – notice of intent to dissent
-	public policy – let management rethink if a lot of people going to dissent
-	then written demand for payment – filed after the transaction
-	detailed requirements about content and timing must be followed carefully
-	very costly and timely – wont get paid till matter resolved (will get interest if prevail) – in CA if get 125% over the offer, then management has to pay your costs, incentivize management to make sure good price
iii.	Determine Fair Value
-	Weingberger – p159 – DE Spr – Entire fairness std
-	Facts – Signal decide to buy UOP; first get 50.5% to get control and elect Bd, then squeeze out – cash out merger for 49% do as reverse triangular b/c want UOP to survive
-	2 important parts of case
1-	Signal owes duty of Entire Fairness to minority SHs
2-	in context of appraisal – have valuation issue – don't have to use DE block method
	Entire fairness = fair dealing and fair price
-	Duty of loyalty triggered – b/c conflict of interest that Signal will get a benefit to the exclusion of minority – Signal get all benefit in future earnings of UOP to exclusion of minority
-	focus on Bd – get an Independent Committee – fn7
-	make sure fully informed, even get own advisors
-	let them negotiate - create an arms length bargained for trx
-	here rely on report by officers and the Lehman fairness opinion was done in haste
-	Cleansing – DE 144 and CA 310
-	majority of the minority vote
-	if done then shift burden to challenger to prove unfair – BJR apply
-	here – proxy was defective, missing material facts crt thought necessary for fully informed vote – vote only as good as quality of disclosure
-	valuation – crt moves away from lock step – allow any accepted financial method
-	p172 – appraisal rights shall govern financial remedy for minority in cash-out merger (next cases deal with what that means)
iv.	Appraisal as Exclusive Remedy
-	Rabkin v. Philip Hunt Chemical – p177 – DE Spr – not limited to appraisal
-	Facts – Olin buys 64% that Turner owned in Hunt; provision in agreement that if O later buy 36% w/in 1 year will extend same $25 price (T insist to not breach fid duty); O wait just after 1 year and then buy for $21; R is minority of Hunt - sues
-	Pl not bring an appraisal proceeding – breach fiduciary duty, b/c inadequate price by manipulate timing
-	trial crt say only get appraisal – Spr crt Reverse
-	not limited to appraisal – if did that would encourage people to manipulate – would encourage opportunistic behavior
-	crt – Weinberger say appraisal not sole remedy – not adequate where self-dealing, fraud, etc; only limits collateral attacks on cash out merger
-	when allege bad faith, appraisal not sufficient – so look at Entire Fairness
-	point – crt worried about opportunistic behavior, then not limit to appraisal – want market confidence
v.	Valuation Techniques
-	Cavalier Oil v. Harnett – p189 – DE Spr – value whole at date of merger
-	Facts – this is case of dissention and deadlock; originally 3 SHs, now H is minority; C O owns 90% EPIC, get rid of H with short-form merger; gets appraisal rights but they offer low amount
-	What is “it” that is to be valued?
--	focus on whole of corp – then give proportionate value of enterprise
-	crt reject idea of minority discount – need to protect minority, otherwise no one will invest
--	value enterprise at date of merger
-	crt took into account diverted business opportunities – if had said no derivative action would reward bad guys, if derivative action wins money goes to corp and H wont get
-	somewhat inconsistent with Weinberger – but need to do to avoid allow opportunistic behavior
-	appraisal rights start as focus on property right – now shift to curb the ability of controlling SH to act in way that's opportunistic
-	what’s fair value exclude?
-	“exclusive of value arising from accomplishment or expectation of merger”
-	takes into account Bidder interest – if everyone share in gains why deploy their assets
-	but take into account “all relevant factors” 
-	fair value would include Target’s future – but exclude what Bidder will do with assets
-	Cede v Technicolor – p195 – DE Spr Crt – value as of date of merger, steps taken after (before squeeze out) are included in value
-	Facts – Target is Tech; Bidder MAF which is controlled by Perelman; Tech doing badly, P make offer; 2 step deal 1- stock purchase TO, condition get majority, after this get 82%; then 2- take-out cash merger with reverse triangular; during this time P starts making plan of what to do, get buyers to sell off pieces
-	whether to include plans P had?
-	Crt – in 2-step merger – value as of date of merger
-	so minority get benefit between the first and second step
-	if Bidder implement plan right away – then those plans will be taken into account when value the “it”
-	MAF could have done reverse triangular from beginning – but will need notice meeting, proxy statement, clear by SEC – lots of time – can move faster with a TO
-	like in Hunt – once Olin acquire – reasonable expectation of minority that new Bd will maximize SH wealth, including theirs
-	crt consistent
-	if Perelman want to not share synergy gains, then do single step or wait till minority gone
-	single step – everyone gets premium
-	once minority gone then can worry about only maximize own wealth
-	if Crt not decide this way then encourage opportunistic behavior – no one would invest if thought once control changed Bd doesn't have to look out for your benefit
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III. Successor Liability – Transferring the Assets and Liabilities of Target to Bidder

often 2 issues
1- whether the particular deal structure constitutes a transfer
2-if so is there any restriction on Target to be able to transfer its rights

A. Successor Liability – in Merger and Stock Purchases
i.	once merger is complete (file articles with Sec of State) – all rights/responsibilities are vested in surviving corporation
-	protects the creditors of Target
-	direct merger – T creditors can go after assets of T and assets of B
-	triangular-merger – Bidder assets not available, b/c wholly owned subsidiary (unless pierce corporate veil)
ii.	Transfers
-	2 issues
1-	Whether particular deal structure constitutes a transfer
2-	If so, is there any restriction on T to be able to transfer rights
-	Default Rules
-	Real property/ lease– freely transferable – property law favors the free transferability of property interest
-	can impose restraints on alienation so long as restraint is not unreasonable – ie landlord doesn't unreasonably withhold consent
-	Patent – personal and not transferrable 
-	Problem 1 p 227 – Target has 10 years left on commercial lease – What will happen to T’s rights and responsibilities under the lease if Bidder acquire by way of…
a-	Direct Merger – Transfer by operation of law
b-	Reverse Triangular Merger – T survives, No transfer
c-	Forward Triangular Merger – New Co survives, Transfer by operation of law to New Co
d-	Stock Purchase – T remains in place, No transfer – just a change in ownership, T is wholly owned sub
e-	Sale of Assets – will need an assignment – big transaction costs to transfer each and every thing
iii.	Non-Assignment Clauses	
-	Branmar Theatre v Branmar Inc – DE Ch – p 225 – nothing transferred, so non-assignment not triggered 
-	Facts – Branmar Inc negotiates with Rappaport family to run a theatre; B is the landlord and also a stake holder, will get percentage of profits; Rappaport form Branmar Theatre Inc, corporation signs the lease; Schwartz is interested; R corp willing to assign the lease – but there is a non-assignment clause; B refuse assign to S; so R sells shares in Theatre Inc to S; B mad
-	(this is a legitimate use of a nominally capitalized corporation to allocate business risk – B ability to get paid depends on theatre doing well, b/c R did not personal guarantee)
-	Stock purchase – nothing is transferred – so nothing triggers the non-assignment clause
-	this is just a change in ownership – Theatre Inc still on lease, but now owned by S
--	form matters!
-	This is what B negotiated for – Could protect self with:
1-	 Personal guarantee – ie R family on hook even if sell Theatre Inc
2-	Change of control clause (PPG case)
-	draft non-assignment clause so includes deal structure with same effect as an assignment
-	Problem 2 p 228 – 10 year lease with Non-assignment clause – What happens?
a-	Direct merger – transfer by operation of law which is not a transfer in regards to lease agreement – Not Trigger non-assignment clause
b-	Stock purchase – no transfer – T still in place – Not trigger non-assign
c-	Reverse triangular – no transfer – T still in place – Not trigger non-assign
d-	Forward triangular – transfer by operation of law to New Co, not transfer in regards to lease – Not Trigger non-assignment clause
e-	Asset purchase – Is a Transfer of lease – in order to transfer lease must assign, so need landlord consent
iii. 	PPG v Guardian – use of non-assignment clause as well as change of control to limit a successors use of asset
-	Facts – cross license of patents between PPG and Permaglass; later Guardian buys Perma through Direct Merger (Perma value in patents); G start using patents; PPG sue for patent infringement – say licenses were personal to Perma and therefore non-transferable
-	crt – was a transfer by operation of law, but…
-	default rule – Licenses of Patents are Not Transferrable
-	federal patent law controls, not state law
-	patents are personal and therefore non-transferable
-	so crt look at agreement and intent – PPG clearly make license to Perma personal
-	Perma could have negotiated to expressly provide that patents are transferrable
-	by making non-transferable, PPG reserve negotiation w prospective buyer of Perma
-	What about reverse triangular?
-	if Perma is a wholly owned sub – don't trigger non-assignment provisions
-	But change of control protects PPG
-	Change of Control provision
-	agreement provides that if a majority of voting stock owned by others, then licenses terminates
-	Due diligence – look for these non-assignment or change of control provisions
-	once you close really hard to get a remedy – so need to rely on due diligence  (rescission not feasible, damages chase after individual SHs)
-	Representations & Warranties – put in merger agreement
-	since cant touch the business, need to rely on management to give you a sense of what you are buying
-	allocate risk – here risk is G wont get benefit of contract if cant use the IP
-	Perma here only represented the past not the future – only said no current challenge to Perma use of licenses
-	G should have dealt with PPG or gotten a reduction in purchase price – if only had done good due diligence and knew default rules
iv. 	Mesa Partners v Phillips Petroleum – contract controls scope of protections
-	Facts – GAO is Target; T Boone Pickens/Mesa initiate hostile TO; GAO resists, shop self, find Phillips Petroleum; P draft merger agreement, but big condition that M have to abandon TO; G tell M give back expenses if sign Standstill Agreement – for 5 years M prevented trying to take over G; after merger, G is wholly owned sub of P; later M wants to take over P
-	P invoke – DE §259 – say successor in interest, so get all rights under Standstill
-	Crt – this is a contract issue
-	look at scope of agreement – P got the benefit, as soon M walk away and let merger close
-	if wanted deal to include not acquire P, need to put that into agreement
-	P made strategic decision not to put self in Standstill b/c worried would show sign of weakness and M want more money
-	allocate risk – by not being clear in Standstill, P left self open for hostile take over by T Boone/M

C. Successor Liability – in Asset Acquisition
i.	with sale of assets – generally Bidder will not assume any liabilities – only get liabilities expressly agree too
-	but 2 step transaction – in second step when wind up business – the creditors will get paid
ii. 	Contract Creditors 
-	Bud Antle v Eastern Foods – p231 – 11th Cir – no defacto merger when remain separate with SHs and directors/management
-	Facts – B&B owed BA money on a credit line; Eastern wanted to buy B&B and “test-drove” the company for 6 months (Management Agreement) to see what it was like; E had separate bank accounts and made separate purchases that were invoiced to E; E decided not to buy B&B; BA sued Eastern to collect the debt B&B owed BA, claiming defacto merger
-	Crt
-	default rule – when purchasing assets, not get the debts
-	4 exceptions to rule
1-	Contractual Assumption of Liabilities (express) or Implied Assumption
2-	De Facto Merger – (see below)
3-	Mere continuation – common identity of offices, directors and SHs in selling and purchasing corps
4-	Fraud to escape liability 
-	E was really smart – kept everything separate, notified everyone, even tried to renegotiate with BA, but BA said no
-	De Facto merger – 4 elements
--	1- continuation of enterprise; 2- continuity of SHs; 3- seller ceases its ordinary business operations; 4- purchasing corp assumes liabilities necessary for continuation of operations
-	here – no continuity of SHs – at all times it was an arms length transaction
-	Maynard – de facto, fraud on creditors, mere continuation – all kind of the same – look at who is running the show, often when sell business to Bidder, but it's the same people
-	if crt had decided for BA he would have gotten a windfall – would rewrite the contract
-	not a big public policy concern b/c get what bargained for
iii. 	Tort Creditors
-	when wind up T, must satisfy all claims known – but some long-tail claimants are unknown at time
-	this brings up public policy issue – want to make sure involuntary creditors made whole, but need to cut off at some time for finality
-	Ruiz v Blentech Corp – p238 – 7th Cir – no recovery unless 1 of 4 exceptions met
-	Facts – B buys assets from Custom Stainless, then do liquidating distribution; long before C has sold equipment to plant; R using equipment and then becomes paralyzed; R sue B
-	in effect, T SHs got proceeds that belonged to R – money for injury from defective product
-	R may be able to go after SHs – but states have tight statute of limitations (balance finality w/ injury)
-	CA has “product line” exception – Custom and B are both CA corps, but injury in Ill
-	Ill not give liability unless 1-express agree, 2-defacto merger, 3- mere continuation or 4-fraud – CA adds fifth
-	Choice-of-law
-	CA corporate law would apply, but Ill tort law applies 
-	the CA exception is tort law – prevent manufacturers from avoiding products liability
-	R gets nothing
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-	DE 281 – requires dissolving corp to have plan for claims that will likely arise in 10 years – if amount provided is insufficient, can pursue SHs – can petition crt at time of dissolution to determine amount and form of security (safe harbor prevents personal liability)
IV. Federal Securities Law

A. Securities Act of 1933 – Issuance of Shares
--	whenever Bidder uses its own stock (or other securities), then must comply with registration requirements of 1933 Act or find an exemption
-	even if privately held – b/c its about stock
-	Exemptions p250
-	§4(1) – transactions not involving issuer, underwriter, or dealer
-	this covers most day-to-day trading in public markets
-	§4(2) – Private Placement
-	must show now public offering and the offerees can “fend for themselves” – must show access to information registrations would disclose (ie Merage brothers are sophisticated and informed)
-	standard of financial sophistication
-	if rely on 4(2) – then treated as Restricted Stock
--	Rule 144 – cannot resell without following terms
-	used to be couldn't dispose for 1 year, then restricted for another – create liquidity problems
-	now – 6 months holding period
-	Regulation D – Limited offering – exempt offerings up to $5 million
-	Pfizer/Pharmacia – issuance of stock – no exemption – require registration
-	good news – with registered distribution – all shares are freely tradeable
-	exception for free trade – Fred Hasen
-	gets employment agreement – so will be subject to §16(b) and 10b-5 insider trading issues
-	will be a “Control Person” at Pfizer
--	Rule 145 – regulates ability to dispose of shares for control persons – quantity and disclosure requirements
-	subject to conflict of interest – he is getting consideration that is not being shared with others – need cleansing vote

B. Federal Proxy Rules p257
-	§14 of the 1934 Act – prohibit solicitation of proxies from SHs of reporting companies, unless made in compliance w/ federal proxy
-	only reporting companies – ie publically traded – are subject to 1934
-	Pfizer/Pharmacia – need SH approval, so will need proxy
-	Pharma vote per state merger law; Pfizer vote per NYSE 312
-	if did all cash still need proxy rules, but wouldn't have 1933 Act
-	S-4
-	integrated document – can serve as proxy and satisfy 1933 Act
-	Proxy Statement
-	“plain English rules”
-	fix a record date for right to vote
-	notice for special meeting – only discuss what’s set forth in notice
-	set agenda – Pfizer voting on merger per NYSE 312 and vote amend certificate to issue shares; Pharmacia – vote to approve merger per DE 251
-	Pfizer/Pharmacia – issue a Joint Proxy
-	SHs need some info from both companies management – valuation, risk, predict of synergy
-	include: summary, risk factors, predictive info, mechanics of voting, narrative of negotiation, factors Bd considered, fairness opinion, Hasen employment agreement
-	Fairness opinions – investment banker give – tell what they considered
-	FINRA rule – must tell SHs about conflict of interest – ie financial advisor get paid if deal goes through

C. 10b-5 and Timing of Disclosure Acquisition
-	Basic v Levinson – Spr Crt – tells us when inherently speculative information is material fact for federal securities law
-	Facts – had on and off negotiations, management deny 3 times, say not aware of anything and cant explain volatility of stock, management think not material
-	Test for materiality – what a reasonable SH would consider important in deciding how to vote
-	crt adopt same std for 10b-5 trigger as with proxy statement
-	full and adequate disclosure of all material facts
-	decide whether item must be included to make statements in document not misleading (by virtue of omitting material facts)
-	10b-5 – does Not create a duty to disclose – but once open mouth, cant lie
-	here – when said nothing explains change in price, they lied
-	can maintain strict confidence if want – but don't let leak out – once you do have to disclose or worry about suspension of trading (price volatility)
-	once disclose – then have duty to update
-	Materiality depends on:
1-	Probability the event will occur
-	this is the real issue for management to consider
2-	Magnitude of event
-	usually not the issue b/c if acquiring a company then it's a large magnitude (maybe if whale acquire minnow then diff)
-	Sources of Duty to Disclose
-	8K – current report for significant events
-	Sarbanes-Oxely expand – now closer to “real time disclosure”
-	most events only have 4 business days to disclose after triggering event
-	once disclose – then have 10b-5 duty to speak truthfully – and update
-	10Q – quarterly reports
-	10K – annual report
-	NYSE 202.05 – timely disclosure of any news that might reasonably expect to materially affect the market
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-	many Bds now have a disclosure committee
V. Tender Offers and Williams Act

--Williams Act only apply to publically traded stock
--Federal crts have Exclusive jdx over Williams acts claims

A. Disclosure Requirements of §13(d)
i.	Filing Obligation under §13(d)
-	when publically traded have Agency Cost issue – owners not knowing about the business affairs of company they are invested in – this problem is biggest when the Bidder takes his offer straight to T SHs and avoids T management
-	Cash TO – no 1933 Act, no SH vote so no proxy – so need something to help SHs
--	§13(d) requires anyone who crosses the 5% threshold to file a Schedule 13D within 10 days after cross threshold
-	Congress concern when amass threshold there will be volatility b/c people speculate – Congress doesn't want average investor to get whipsawed – so impose filing obligation 
-	in 13D disclosure – number bought, source of money, and Purpose in making purchase
-	GAF Corp v Milstein – p376 – 2d Cir – “Group Theory of Liability”
-	Facts – M family get ownership of GAF when their company R merged; the 4 Ms own 10.25% of stock; right away try to get control
-	GAF bring action allege 13(d) violation – (cant allege 10b-5 b/c not actual buyer or seller)
-	13d triggered when “any person” get 5% (used to be 10%)
-	crt – the “group” of M family count as person
-	the group had beneficial ownership and ability to vote shares
--	if have a sizeable block and group got together for purpose of exerting influence over management – then are person for 13d
-	don't have to have an agreement nor get any more stock
-	holding now codified in 13d-3 – if group beneficially own more than 5% will trigger 13d filing
-	public policy concerns – easy to see w benefit of hindsight but not always easy to plan – Congress though balance concern against market 
-	if cross 13d and don't comply – SEC could go after but prob wont, so implied right of action for corp to sue
-	if passive investor (not trying to exert influence) then file 13G annually
-	Risk Arbitrage Firms
-	identify underperforming companies and try to figure out who might be an acquisition candidate, try to buy pre-announcement to enhance profit – can go in after bid too
-	if deal goes through, they cash in; if fails, lose some money
-	useful function – shift business risk off the SHs – they risk arbs are betting on whether the deal will get done and nervous SHs can get rid of the risk
-	“Stock Parking” – trader try to hide their identity by carving up their blocks and parking it with trading firms (good way for Bidder to build up w/o disclose)
-	clearly a 13d problem under group liability theory
ii.	Remedy for §13(d) Violations
-	Rondeau v Mosinee Paper – p383 – US Spr – corp can sue, but not get damages
-	Facts – R make large purchases of M Paper Co stock; mgmt figure out its R and send letter that there is speculation and he must file; he files 13D which mgmt send to SHs and say why don't like him; stock jumps, but back down; R not indicate any intent to TO
-	in 13D filing must give statement of purpose
-	Corp sue own SH – R
-	problem – this is in mgmt interest b/c don't want to get fired; but if don't let corp sue hard for individual SH to sue b/c don't have info
-	w/o enforcement – disclosure requirements would be worthless
-	Crt – corp can Not enjoin and get damages – once R file 13D and give disclosure the purpose is satisfied
--	Williams Act is balance – give disclosure so investors can make informed decision, but need open market so Bidders can displace ineffective mgmt
-	Who can sue for money damages? SHs who sold when R was buying prior to file 13d
-	13d has 10 day filing window – so could creep up to 4.9% in then in 10 days go on buying spree to get a ton before have to file
-	Chromalloy American v Sun Chemical – p387 – 8th Cir – scope of disclosure and appropriate remedy
-	Facts – A is exec at Sun, purchase C stock in open market; when cross 5% say for investment, though at any time might seek control; then get 20%; C sue for 13d violation say fail disclose intent to seek control
-	what is “control” for purpose of 13d? – not just numbers, have to try to exert influence over mgmt – intend to control
-	need to disclose that intend to seek control – not require to disclose your plan
-	Remedy?
-	No cooling off purpose – not going to give mgmt 90 days for other bid
-	13d also has duty to Update – file amendment “promptly” whenever there is a “material” change – SEC says more than 1% is material (less though may also be), no guidance on what is prompt
B. Regulation of Third Party Tender Offer under §14(d)
i. Background
-	before Williams Act, cash TO not regulated since no stock and no SH vote
-	“Saturday night special” – Friday night after close, Bidder announce willing to buy at premium over trading price on first come first serve – this lead to stampede w/ no idea what Bidder plan is or whether it's a good price
-	Congress address info asymmetry with §14d disclosure
ii.	Scope of Disclosure under Reg 14D and Schedule TO
-	p410-413
-	can satisfy §14(d) by filing a Schedule TO
-	disclose – source of funds, how much going to pay, plan, whether doing a partial bid, etc
-	commence Tender Offer
-	file Schedule TO w/ SEC, exchange (ie NYSE), and company – on that day can commence offer
-	no pre filing so can still catch mgmt off guard
-	must keep open for a minimum 20 day period
-	avoids the stampede – most SHs wait to see what other people do and what market does
-	SHs have right to withdraw during entire offering period – so can withdraw if a topping bid comes along
-	if original Bidder ups its bid – then SHs who tendered will get benefit of best price offered by Bidder
-	if partial tender, then Pro-rata rule – make sure everyone gets a fair shake
-	14d9
-	Target mgmt has 10 business days after commencement of TO to file 14d9 – this satisfy disclosure requirements under 14b2 which make mgmt address info asymmetry
-	problem is neither Congress or SEC has defined what is a “tender offer”
-	don't want to make a bright line b/c then people will try to evade – without line incentivize people to be cautious
iii.	What is a “Tender Offer”
-	SEC v Carter Hawley Hale – p393 – 9th Cir – application of Wellman Factors, not TO
-	Facts – Limited want to take over CHH; 2 step inherently coercive deal, give cash in front end and something else in 2nd (coerce b/c people unsure what value will get in backend); CHH file 14d9 10 days later but by then prices are jumping, risk arbs are buying; CHH mgmt say inadequate and give plan to purchase 15M shares of own – CHH file a 13e1; then make deal w a white knight
-	“defensive recapitalization” – get lots of debt to do repurchase, this changes balance sheet, this is meant to defend against Limited b/c business now different than what originally wanted
-	price do down b/c taking on debt
-	13e1 – for issuer repurchase – limited disclosure; 13e4 – self-tender much more disclosure and kick in all TO rules
-	What does it take to be a “Tender offer”?
	Wellman Factors – p397
1- 	Active and widespread solicitation
-	here just buy in open market, not actively soliciting
2-	Solicitation for substantial percentage
-	here only spend certain amount
3-	Made at a Premium
-	SEC arg – premium b/c stock rose after announcement
-	Crt – no premium b/c price didn't go up b/c of what CHH did but b/c of market forces
4-	Terms are Firm rather than negotiable
-	here CHH make several different purchases, many trx at many prices
5-	Contingent on Fixed # of Shares
-	here CHH spend certain amt but no condition
6-	Open only for Limited Time
-	SEC arg – was only open for limited time
-	Crt – no fact that was short b/c so many people want to participate
7-	Offeree subjected to Pressure to sell
-	here pressure b/c of market not CHH
8-	Public announcement precede or accompany Rapid Accumulation of large amount of T Co stock
-	don't need all – just guidance
-	so here Not a tender offer
-	crt reject the S-G Test – b/c very broad and the measurement is determined after the fact, would make defensive not workable for mgmt
-	S-G Test – publically announced intention to acquire block for purpose of acquire control and subsequent rapid acquisition through open market and privately negotiated
-	Hanson Trust v SCM – p402 – 2d Cir – apply own test, not TO
-	Facts – H make cash tender offer of any and all $60 to SCM SHs; mgmt respond w financial white knight Merill Lynch do an LBO at $70; mgmt say not take H deal b/c inadequate; H come back at $72; mgmt worried H will replace them – no 2 step cash acquisition of 82% at $74 and then back end issue debentures; SCM also give Lock-up option to ML; H pull the plug – but go into market and one private negotiated get 25% - H file 13D say “purpose” is to get them to make a deal
-	lock-up option – if someone acquire more than 1/3rd of shares Merill can buy certain assets at low price
-	SCM go to crt try to enjoin H purchases say violate Williams Act
-	Is H activity standing alone a Tender offer?
-	crt say don't like Wellman factors
	test – under totality of circumstances, whether there appears to be a  likelihood that unless filing followed there will be substantial risk that solicitees will lack information needed to carefully consider
-	apply – people here don't need protections – were sophisticated, not pressured, no publicity, not premium (slightly above market), not contingent, no time limit
-	No tender offer
-	if apply Wellman – prob get same result
-	Is H activity a Continuation of previous tender offer?
-	crt – no – clearly ended tender, filed all disclosures – then later decided to buy in open marker
-	no judicial cooling off period
-	cash tender offers have big advantage for Bidder – speed – this will minimize if not prevent a topping bid – also remove appraisal rights
-	if do reverse triangular – need proxy and vote – lots of time
-	good for Target – b/c “deal certainty” since shorter time less to fall through – but trade off, might not get adequate premium
iv.	SEC Best Price Rule – p417
-	14d10 – obligation to pay the best price to every tendering SH
-	employment agreements
-	some case law required give value to SHs
-	but – SEC create safe-harbor – as long as the agreement is forward looking employment for services – then don't need to pay others under the best price rule
v.	TO Conditions – Contract Law
-	Gilbert v El Paso – p418 – DE Spr – TO constitutes a contract, if conditions aren’t satisfied Bidder can walk away
-	Facts – El Paso is Target; Burlington is Bidder –do TO for 49% (already have some shares), have lots of conditions; EP Bd unanimously reject – price inadequate and worried about backend; take defensive measures like golden parachutes for change of control and “poison pill”; B start to negotiate w EP will spend $600M – now $100M shares bough from EP (treasury shares) and they rest to individual SHs - plus backend protections retain some existing directors and majority EP have to approve backend; EP SHs had appraisal rights but Bd not think enough
-	EP SH who tendered to first offer sues – now will be more people and not get the full 600 – suit for breach of contract
-	Crt – no breach of contract
-	B conditioned the original tender offer and all the conditions for termination have happened
-	B had right to walk away
-	no issue w/ gd fth and fair dealing b/c B did not manipulate anything to trigger the conditions – forces outside of their control
C. State Anti-takeover Statutes
i.	First Generation – Disclosure and Fairness Statutes
-	Target management (and their ees) want these so Bidder not kick out – SHs might want to be taken over, Bidders don't like, but those people are lobbying
-	Bidders go to court to challenge – on preemption and dormant commerce clause
-	Pre-emption argument
-	express – but Williams Act expressly say don't pre-empt state
-	implied – require 1- not possible to comply w both or 2- compliance with state leg frustrates the ability of fed law to meet goal
-	CTS case – look at Goals of Williams Act – 
-	to preserve neutral balance (not tip for Bidder nor T mgmt)
-	investor protection
-	Dormant commerce clause 
-	states cannot discriminate against interstate commerce 
-	Edgar v MITE – US – first generation Ill statute unconstitutional
-	majority say unconstitutional per dormant commerce clause
-	the act purports to regulated non-Ill businesses – this goes against the internal affairs (like Vantage Point – under Ill law could have company in conflict b/w state incorp and Ill)
-	plurality think pre-empted 
3 evils of this act
1-	had to file w/ Sec of State and then cant commence for 20 days 
-	crt – pre-effective filing clearly frustrates WA – b/c Congress not want to give management the advantage so commence when file
2-	hearing by Sec state w no time fixed
-	crt – frustrates WA – b/c wont know when will commence but Congress give minimum 20 and maximum 60 – here “unreasonable delay”
3-	Sec state rule on merits
-	crt – frustrates WA – b/c Congress want SH to decide not some state official
-	crt leaves open window for 2nd generation
ii.	Second Generation – Control Share and Fair Price Statutes
-	IN Control Share Acquisition
-	opt-out in articles (but only applies to more than 100 SHs, so most don't opt in beginning, later very difficult)
-	if cross one of 3 ownership thresholds, then cant vote the shares unless the majority of disinterested shares approve – need to notice a meeting
-	CTS v Dynamics – p433 – US – 2nd Generation is constitutional 
-	Facts – Target CTS, Bidder Dynamics, D doesn't want to get shares unless find IN statute unconstitutional
-	pre-emption?
-	7th cir say yes – b/c require open 50 days
-	Spr Crt – No – WA doesn't create a right for Bidder once minimum offer period expires – and even if accept 50 days that's within the Congress window 20-60 
-	dormant commerce clause?
-	7th cir – invalid b/c excessive reg – no interest protect non-res SH
-	Spr Crt – not invalid
-	this treat everyone same regardless of what state
-	IN has interest in regulating the internal affairs of IN corps – this is about default voting rights
-	if don't decide like this then slippery slope – next will challenge staggered terms
-	(ultimately the delay from notice of meeting will work to Target mgmt benefit to give them time to be defensive)
iii.	Third Generation – Business Combination Statutes
-	DE 203 – p445
-	unless Opt-out
-	prohibits a “business combination” with an “interested shareholder” for a period of 3 years
-	biz comb – merger(incl triangular); sale more 5% assets follow by liquidation; or trx guarantee debt
-	interested SH – cross 15%
-	3 ways to avoid
1-	approval by Bd prior to acquisition of 15%
2-	acquire at least 85% stock
(at time cross 15% need to get up to 85%, so could do hostile TO and condition on getting that amount)
-	logic – if get 85% people to agree then it's a fair deal
3-	trx approved by Bd and 2/3rds of outstanding shares not owned by Bidder
-	variation of majority of the minority – if get that then probably a good deal
-	can get Bd approval after threshold
-	Amanda Acquisition Corp v Universal Foods – p445 – 7th cir – 3rd generation is bad, but its constitutional
-	WI law at issue – it is more draconian – only one way around – Bd approval in advance
-	No preempt – no right to receive TO, just get disclosure if happens; corp law once allowed unanimity in trx, this is the same thing
-	No dormant commerce issue – this is neutral b/w intra- and inter-state; all treated same; only regulates internal affairs; states can forbid merger so power to defer for 3 years
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Williams Act
-	law can be both economic folly and constitutional
VI. Fiduciary Duty

A. Intro
i.	BJR: Duty of care and Exercise of Informed Decision Making
-	Smith v Van Gorkom – aka TransUnion – p455 – DE Spr – breach if not fully informed
-	decision of Bd is presumed to be made consistent w/ Bd duty of care, as long as Bd act honestly and in gd fth = BJR
-	only entitled to presumption if:
1-	business decision
2-	no conflict of interest  (this will trigger Weinberger entire fairness)
3-	due care
	Bd must be able to document/establish that Bd gathered all information needed to make Informed Decision as to whether this is in the Target co’s best interest
4-	made in gd fth
-	process matters – emphasis on independent directors engaging in reasonable investigation to be fully informed, then reach reasonable conclusion based on investigation
-	since TransUnion – fairness opinions are routine
-	Bd knows its company’s value but need to show what worth in market based on other companies, etc  (is it worth the cost?)
-	common complaint – over proceduralization of Bd room – now a convention to how decision making process is done
-	DE 102(b)(7) – Raincoat – p486
-	enacted after TransUnion
--	Directors will not be personally liable in money damages for breach of duty of care
-	but lose raincoat – if decision breach duty of loyalty, intentional misconduct, knowing violation of law…failure to act in gd fth
-	to hold liable for failure to act in gd fth – need failure to exercise any monitoring influence or ignore – Stone v Ritter (Caremark claim)
-	so best ways to get around
1-	show entrenchment motive – no BJR b/c not acting in best interest of company
2-	claim for equitable relief, not money damages – enjoin the trx
ii.	Traditional view on Mgmt use of Defensive
-	Cheff v Mathes – p490 – DE Spr – entrenchment motive puts burden on Bd show reasonable & gd fth 
-	pre Williams Act
-	Facts – Holland is family business, 7 person Bd, Cheff is CEO; Maremount is raider, C not want to make deal; M buy tons of shares, stock fluctuate; M get 11% then 17%; people start leaving; “green mail payment” – M agree to sell back 17% for money; minority SH sue
-	selective repurchase
-	SH want transaction rescinded – breach duty of care (wouldn't work today b/c of rain coat)
-	crt – Not apply BJR
-	Inherent conflict – crt worried that Bd took this action b/c worried about change of control, losing their jobs
-	not like a squeeze out – not getting benefit to detriment of minority – all benefit equally in decision to make M go away
--	burden is on Bd – b/c of Entrenchment motive
--	Bd can meet burden by showing Gd Fth and Reasonable Investigation – if Bd can meet that initial burden, then BJR applies
-	once BJR, Pl need to show fraud, illegality, lack of gd fth
-	here Bd meet the burden – reasonable motive to protect the corp – fact that Bd are shareholders not enough – Bd can reasonably rely on report by officers
iii.	Duty of candor
-	Malone – state law required duty to disclose that flows from fiduciary duty (in addition to mandatory disclosure required by fed security law) = duty of candor
-	even in cases where fed proxy not triggered, there may be a fiduciary duty under state law to provide for affirmative disclosure
-	presumably after Stone v Ritter – no independent duty of candor – but will grow out of duty of Loyalty

B. Application of Williams Act to Defensive Tactics
-	Schreiber v Burlington Northern – p511 – US – manipulation = misrep or non-disclosure
-	Facts – same as Gilbert case (EP negotiate w B to get $100M treasury and 500M to SHs) – but this is a Williams Act claim under 14e so its in federal court
-	Pl claims – 1- disclosure – fail to disclose golden parachute; 2- 14e – engage in manipulation – cancellation and then substitute for reduced shares
-	What does it take to adequately plead claim for manipulation under 14e?
-	crt  manipulation require misrepresentation or non-disclosure
-	says similar language to 10b-5 
-	connotes conduct designed to deceive or defraud by controlling or artificially affecting price of securities
-	here – fully disclosed – terminate, comply with mandatory disclosure
-	fail to state cause of action on disclosure of golden parachute argument – not harmed, harm was from termination of first TO

C. Enhanced Scrutiny
-	Unocal v Mesa Petroleum – p519 – DE Spr – Bd defensive measures reasonable, entitled to BJR
-	Facts – T Boone Pickens (Mesa) acquires 13% of Unocal stock in open market, now wants to buy 37% so having voting majority; offer 2-tier front end loaded cash TO at $54, back end takeout merger get junk bonds; Bd say inadequate will do self-tender for senior debt securities $72 but have Mesa exclusion
-	Crt – this two-tier approach by Mesa is – inherently coercive
-	coerce to move quickly to tender in first round otherwise get stuck w/ junk bond
-	junk bond = high risk, high yield – not rated, highly subordinated (step above common SHs, but ability to recover depend on mgmt performance)
-	once Mesa start TO – Bd must file 14d9 – they meet and find inadequate
-	9.5 hour meeting, investment bankers give presentation, independent directors meet separately (trying to get BJR presumption)
-	Defensive measure – self-tender (trigger Williams Act) – get senior debt securities with $72 value – incur $6B in debt – debt covenants to protect SHs, prevent co from doing certain things till pay off – the $72 was in middle of range Goldman gave – goal to protect SHs get squeezed out in 2nd tier
-	but has Mesa Exclusion – Mesa cannot tender – don't let Mesa get benefit of problem it started
--	Did Bd have power/authority to engage in this defensive strategy?
-	DE §141 give Bd authority to manage business affairs; §160 corp can deal in its own shares
-	crt reject passivity theory – Bd has duty and obligation to protect corporate enterprise
-	SHs lack knowledge b/c of separation of control – so Bd act
-	(passivity theory = SHs are party not Target co – so Bd should be passive and let SHs decide)
--	If so, was decision entitled to BJR?
-	normally Bd entitled to BJR presumption – but are caveats
	“because of the omnipresent specter that the Bd may be acting primarily in its own interests…there is an enhanced duty which calls for judicial examination at threshold before protection of BJR conferred”
	Enhanced Scrutiny (p523-24)
1--	“Must show that they had reasonable grounds for believing that a danger to corporate policy and effectiveness existed”
	can satisfy “by showing good faith and reasonable investigation”
	proof is “materially enhanced…by approval…majority of outside independent directors”
2--	“Must be reasonable in relation to the threat posed”
	analysis of “nature…and effect”
	Factors – Inadequacy of price, nature and timing, illegality, impact on other constituencies, risk of non-consummation, and quality of securities being offered in exchange
-	Apply here
-	threat – coercive nature of front loaded and junk bonds – M reputation as greemailer – grossly inadequate
-	balance – allow M to participate would thwart purpose – worry about short term speculators fuel coercive at expense long term
--	once the Bd satisfy the two prong burden, then entitled to BJR
-	so unless shown by preponderance of evidence that Bd decision based on perpetuating themselves, or fraud, overreaching, lack of gd fth, lack of being informed (ie some other breach of fid), then Crt not substitute jdmt  p527
-	Maynard observations
-	crt allowing Bd to protect minority in backend – but ignore Appraisal rights and Weinberger std that would be triggered
-	can infer those might not ensure minority gets fair premium
-	this gives Bd a seat at the table – in name of protecting minority SHs and the corporate enterprise
-	crt recognizes that putting company in play impacts lots of people – that risk arbs want to get deal done v people in for the long haul
-	SEC hate this decision – adopt 14d10
-	best price rule – no matter when tender, if Bidder increase price then offer to everyone
-	All Holders rule – once TO is commenced, everyone has right to tender their shares -- all SHs have right under Williams Act to participate
-	this eliminates exclusionary self-tender as viable defensive strategy

D. Poison Pill
-	First Generation Pill in Moran
-	One right per common share – distribute out as dividend
-	rights give you right to purchase 1/100th of new share Preferred stock
-	Trigger
-	Bidder make a bid for 30% of target common stock – then rights become exercisable
-	pay $100 to exercise, to get 1/100th of preferred (way out of money) 
-	Bidder acquire more than 20% in squeeze out – then rights exercisable
-	Poison is – “Flip-over”
-	if right not exercised and merger/consolidation occurs, then holder can exercise right to purchase $200 of stock in offeror (acquiring co) for $100
-	this would be a huge dilution for Bidder SHs
-	Redemption feature
-	prior to triggers, Bd can redeem at 50¢ per share
-	this makes Bidder want to talk to Bd to get them to redeem
-	Moran v Household – p531 – DE Spr – Bd have authority to adopt Poison Pill, but must meet Unocal std
-	Facts – no bid on table but Household worried about bust-up bid, rumors in market and ees leaving; Bd adopt Rights Plan by 14-2 vote; Moran is one who votes against, he has plan to takeover thru DKM
-	Does Bd have authority to adopt poison pill?  p535-38
-	DE §157 – right to purchase from corp any shares…approved by Bd (that's the 1/100th)
-	§151(g) – Blank check preferred stock – Bd determine preferences by resolution
-	but shares purchased are from another company not privy to agreement?
-	this is like “anti-destruction” clauses which after merger allow holder to convert into securities replacing stock of their company; also golden parachutes triggered when change of control  -- acquiring company on notice b/c this is part of capital structure (when merge they assume liabilities)
-	sham rights? – crt – yes its out of money but not going to decide how far out is a problem, plus rights can be issued for purp other than capital raising
-	Deprive ability to get TO? crt – doesn't eliminate right to receive an offer, there are ways around – ie acquire 50% elect new Bd and then redeem or make offer contingent on redeem/invalid
-	Unduly restrict proxy fight? crt – no, getting a proxy doesn't trigger the pill b/c no beneficial ownership, don't buy stock just an agency relationship to vote – plenty proxy fights happen less than 20%
-	Decision consistent w/ fiduciary duty? p539-40
-	apply Unocal – even though in pre-planning stage, crt still feels same concern about entrenchment 
-	“adoption of defensive mechanisms, initial burden” on Bd
-	Apply
1-	threat – Moran made initial overture on behalf of DKM; market is having lots of bids that were coercive; informed – summary beforehand, extended discussion, full candid evaluation of Plan
2-	reasonable in relation - protect SHs who would be involved in back-end take out after a creeping/partial bid; Redemption feature – not preclude TO, just defer, still decide if good offer
-	meet duty by adopting pill, but when get a bid will then again have to meet Unocal if not redeeming 
-	Second generation
-	problem w/ first generation – nothing triggered if don't do 2nd step merger – person could just keep acquiring
--	add “Flip-In”
-	once acquire 20% (sometimes 10) then trigger flip-in
-	everyone but the person who trigger will be able to exercise rights to buy $200 of Target stock for $100
-	this will greatly dilute what Bidder owns
-	(not sure what happens to people who cant buy – b/c never been triggered – but rights detach so could be traded independently)
-	discriminating like in Unocal – ok as long as meet enhanced scrutiny (SEC doesn't have rule against this like with a TO)
-	Pill is only a punt – to get around pill – condition on Bd redeeming or being declared invalid – which requires breach of fiduciary b/c post Moran know Bd has power
-	from now on will have to look at whether Bd meet Unocal each and every time Bidder ups the anty

E. Duty to “Auction”
-	Revlon v MAF – p550 – DE Spr – Once break-up of company inevitable, Bd duty shifts from protecting the corporate enterprise to getting the best price for SHs at sale
-	(here we know pill works b/c get PP to go from $47 to $58)
-	Facts – Pantry Pride (Perelman) start friendly at $40-50, but way to low; then lob in bid at $47 for Revlon condition on financing and rights plan redeem/rescinded/voided; funding come from junk bonds; PP acquire shares in market so can bring derivative for breach of fiduciary; later PP deal all cash, any or all shares at $47.50; Bd reject as inadequate; PP raise; Bd get white knight (Forstmann); PP raise; Bd does lock up for Forstmann; PP sue an raise to $58
-	(Bidders get smart know Bd can say first offer inadequate b/c coercive 2tier – but all cash any and all makes it different, no longer can argue inherently coercive)
-	crt notes fn3 – not truly outside independent Bd – of 14 directors, 6 are mgmt and 6 others have lots of stock or business relations
-	TimeLine
-	Aug 19 – Rev Bd meet before hostile
-	repurchase up to 5M shares (change balance sheet)
-	Note Purchase Rights Plan – version of poison pill
-	if triggered exchange 1 share for $65 principal at 12% interest, 1 yr maturity (banker gave range 60-70 value)
-	trigger 20% acquire
-	if acquire all company for cash at $65 not trigger
-	redemption for 10¢ each
-	Aug 23 – PP commence for any and all shares $47.50 – but conditioned on finance
-	Aug 26 – Rev Bd meet – propose own exchange offer – purchase 10M of common stock for Notes and preferred stock – debt covenants, but can be waived by nonmgmt directors – 87% tender in, so pro rate
-	PP terminate TO – but on Sept 16 offer new at $42 (same as 47.50 w new capital structure of company) if get at least 90%
-	Rev Bd reject as inadequate
-	PP raise – 50 Sept 27, 53 Oct 1
-	Rev meet with white knight – Forstmann – Leveraged buyout (LBO)
-	$56/share – mgmt change in golden parachute for stake; F assume debt; conditions – redeem pill, debt covenant waive; 
-	Oct 3 Bd approve
-	then Bd vote to waive debt covenants for F or superior – price drop
-	Oct 7 – PP raise to 56.25 – subject to nullification of Note Pl, waive debt covenant and 3 people on Bd
-	Oct 9 – all 3 meet to reach friendly settlement – but doesn't go well – F had info that PP didn't
-	Oct 12 – F new offer $57.25, mgmt not negotiate – merger - 24 hr take/leave
-	Lock-up option of crown jewel – F get to purchase 2 divisions at discount if party acquire 40% Rev
-	break-up fee – Rev pay if terminate or someone cross 19.9%
-	F protect notes holders
-	Bd vote unanimously take F offer
-	3 reasons – higher price, protect note holder, F has financing
-	PP sue – challenge adoption of pill, note covenants, lock-up & cancellation
-	Meet Unocal? 
-	“when a Bd implements anti-takeover measures” worried act own interest
-	Time adopt pill? p555-56
-	like Moran no deal on table
-	threat – impending hostile takeover, grossly inadequate,
-	balance – reasonable, it worked, not show stopper spur bidding
-	Own exchange offer? p557
-	have authority
-	threat – inadequate offer of $47.50
-	reasonable – designed to get SH full value
-	BUT – when PP increases to $50 and then $53  “became apparent break-up of company was inevitable” p557
-	Bd authorization permitting management to negotiate merger w/ 3rd party was recognition company for sale -- duty shift
	“duty of Bd has changed	from preservation of corp entity to maximization of company’s value at a sale for SH benefit”
	defensive measures moot – “role change from defenders of corp bastion to Auctioneers charged with getting best price for SHs at sale of corp”
(this is consistent w rejection of passivity theory)
-	Grant of Lock-up to F
-	Bd say worried junk bond, but no longer issue when all cash; say F better deal – but time value money; plus financing not much diff
-	crt – real reason choose F – will shore up value of notes
-	emphasis on note holder misplaced – can consider at first – but once in auction mode need to get best price – plus not holders have protection of note p558
 Bd can regard various constituencies provided related to benefits of accruing to SHs – But when in action mode, concern for non-SH is “inappropriate”  “object no longer to maintain enterprise, but sell to highest bidder”
-	lock-up not per se illegal
-	beneficial – induce Bidder to compete for control
-	harmful – preclude Bidder from competing w/ optionee
-	(another issue underlying was Bd playing favorite w/ F – give him more info)
-	Summary – met Unocal for poison pill and exchange offer – but at time granted lock-up the world had changed
-	Paramount v Time Inc (aka Time-Warner) – p576 – DE Spr – Bd not in Revlon mode b/c adopt a strategic plan that includes a merger
-	Facts – Time early 80s decide to move into entertainment, later decide on Warner; big issue is protecting the “social issues” the corporate culture at Time; eventually come to agreement w 24 person combo Bd; reverse triangular w a Time subsidiary, .465 exchange ratio; Time Bidder but Warner will own 62% combined; joint proxy sent in May; in June Paramount announce all-ash offer for all shares of Time for $175 – conditions 1- Time terminate merger and stock exchange, 2- obtain reg approvals, 3- judicial determination DE §203 inapplicable; Bd reject and take defensive measures – move to 2 step transaction w Warner – 51% for cash at $70, then 49% mixture cash and debt securities (change balance sheet); day of meeting Paramount raise to $200, Time still reject
-	normally worried about two-tier coercive on Target, but here case concentrate on Time (Bidder) – concern Time is incur debt now and lose vote since no stock involved
-	crt mention outside directors meet frequently w/o mgmt and inside directors (and 12 of 16 directors were outside directors – mention later in Unocal analysis)
-	Bd have to respond – file 14d9 whether to recommend – reason for rejecting 1- preservation of Time culture, 2- strategic plan, better in long run to combine w Warner
-	Paramount sue – derivative action b/c had bought shares in open market – say breach both Revlon and Unocal
-	meet Revlon duty? p582
 	2 circumstances trigger Revlon -- 
1-- “when a corporation initiates an active bidding process seeking to sell itself or to effect a business reorganization involving a clear break-up of company” 
2--“in response to Bidder offer, Target abandons its long term strategy an seeks an alternative transaction involving break-up of company”
	If only a defensive response and not abandonment of continued corporate existence, then no Revlon only Unocal
-	Pl arg – enter Revlon when enter Warner agreement – put self up for sale – crt say no
--	here no change of control – “fluid aggregation of unaffiliated SHs represent a voting majority”
-	so -- when make decision in March to combine, the Bd was clearly in BJR land
-	if took Pl view – big public policy concerns – every time talk to potential Bidder would enter Revlon
-	society benefits from Strategic plans – want Bd to think long term
-	Pl arg – when restructure to 2-step trx then Revlon mode – crt no
-	not abandon strategic plan nor make sale of Time inevitable – crt likes that protecting plan
-	this is defensive though so trigger Unocal
-	meet Unocal duty? p584
-	Reasonable threat?
-	P arg threat need to be inadequate premium or coercive and neither work
-	Crt – too narrow focus of corporate threat – “not intend…simple mathematical exercise”
-	repeat list of things can consider from u
-	here – want to protect culture and strategic for long term
-	if adopt Pl view – then any Bidder that comes along w/ fully financed all cash gets to decide when T gets sold
-	crt wants to leave in Bd discretion
-	“militate against crt engage in process of attempt to appraise and evaluate merits of long-term versus short-term investment goal for SHs”
-	Reasonable in relation?
-	since Time saw strategic vision would be completely upset and SHs would know b/c Paramount confuse – the decision to recast was balanced
-	Pl can still acquire, but just have to get the combined company
	p586 – things to consider – “importance of corporate objective threatened; alternative method for protecting that objective; impacts of defensive action, and other relevant factors”
-	Pl arg – this would preclude Time SHs from accepting the TO
-	crt – DE rejected passivity theory – Bd supposed to run business affairs – that includes making strategic plan in best interest of company – “Director primacy model”
-	now Bds use the just say no defense – but in order to do so must have strategic plan that they can say is threatened
-	Paramount v QVC – p588 – DE Spr – change of control triggers Revlon
-	Facts – P develop plan to merge w Viacom; agree to merger at $66 w V as Bidder and P as Target, P revise poison pill to exclude V; 3 defensive measures in plan – 1- no-shop, 2- termination fee, 3-  Stock option agreement w note and put features; QVC offer $80, but P cant meet; Q do tender offer 2 tier 1- cash 2- securities condition on stock option set aside; P amend merger w V to 2 step $80 TO then squeeze out, keep defensive measures; bidding war;  Q get to $90; Q sue
-	No-shop – cannot go out and actively solicit other bidders
-	has a fiduciary out – if P Bd decide fid duty require meet with an unsolicited offer not subject to financing
-	Termination Fee – triggered if P Bd recommend competing trx or SH not approve (ie topping bid comes along – this pay for V lost opp and costs)
-	Stock option agreement – same trigger at Termination, V can buy 19.9% at $69
-	Note feature – can exercise w/o cash
-	Put feature – require P pay V for difference b/w purchase price and market
-	(Viacom has 2 classes of stock – Redstone has 85% of voting class a and 70% non-voting class B)
-	Crt – Paramount is in Revlon land
	Revlon triggered b/c Change of control – p597-98
-	unlike Time-Warner – here one SH will have a majority and the rest wont have a say – can elect a new Bd, break-up, merge, amend cert, etc
-	here public SH receive cash and only minority voting position in surviving corp 
-	to get a premium all depends on V (Sumner Redstone)
-	Irrespective of P vision for long-term strategic alliance – “the proposed sale of control would provide new controlling SH w power to alter that vision”
-	nice that have plan but it doesn't matter anymore
-	since enter Revlon – need to get best value – here that's a “control premium”
-	Once in Revlon obligations are… p599
-	diligent and vigilant examination of transactions
-	act in good faith
-	to obtain and act with due care on all material information reasonably available – including info to compare the two offers to determine which or alternative would provide best value reasonably available
-	negotiate actively in good faith with both
-	Breach fiduciary duty w defensive measures
-	no shop inhibit negotiation with potential bidders, like Q who already expressed interest
-	have opportunity when renegotiate to consider and modify defensive – but no effort to eliminate or modify
-	value of QVC offer exceed by $1B on face – cant justify on future vision when change of control supplant authority to implement
-	when meet to consider QVC final offer still not too late – bd paralyzed by uninformed belief Q offer illusory
-	Viacom argue Vested rights
 “to the extent a contract…purports to require a Bd to act or not act in fashion as to limit the exercise of fiduciary duties, it is invalid and unenforceable”
-	“cannot contract away fiduciary obligations”
-	here defensive measures do not meet reasonableness test, so they are invalid and unenforceable
-	crt unwilling to make a rule that all defensive measures are illegal – b/c defensive can help encourage Bidders, if don't get deal will be compensated for expenses and lost opportunity – but don't want to discourage superior bid – T Bd must be careful
-	Whose interests are protected?
-	In QVC – minority SHs (ie SHs before the trx) – if didn't decide like this minority would never gotten a chance at a premium (Maynard – this over looks protections of Weinberger)
-	In Time-Warner – enter enterprise – Bd too, not just SHs – Bd manage the business affairs so it should have the freedom to make decisions for long term to make sure everyone benefits
-	(here SHs had another chance to get control premium)
-	long term plans benefit society – creditors and ee, not just SHs
	Now there are 3 Triggers for Revlon duty
1-	initiate active sales process
2-	decision resulting in break-up
3-	change of control

F. Bd Approval of Acquisitions Agreements and Use of “Deal Protection Devices”
-	DE 251(d) and MBCA 11.08 – allow Bd to unilaterally abandon a merger, even if SHs approve
-	would do this if get last minute better offer  (usually still let go to SHs and hope they vote it down with your recommendation to do so)
-	Brazen v Bell Atlantic – p612 – DE Spr – liquidated damages was reasonable and not coercive
-	Facts – merger of equals b/w Bell Atlantic and Nynex; 2 tier termination fee
-	$200M if competing offer and either abandon or fail SH
-	$350M if consummate competing trx w/in 18 mths 
-	its reciprocal – both sides worried other walking b/c of another bid
-	crt – use Liquidated damages analysis not BJR
-	2 prongs
1-	hard to determine what damages would be
2-	agreed upon amount cannot be unreasonable
-	look at a- anticipated loss and b- difficulty of calculating loss
-	apply
-	a lot of uncertainty – lots of volatility in wake of telecom dereg
-	reasonable amt – looks at opportunity costs and the costs incurred, also compare fees in other deals – here only 2% of deal
-	Pl arg – this is coercive on SHs
-	crt – test for coercion p617  “where the Bd or other party takes action which has the effect of causing the SH to vote in favor of proposed trx for some reason other than merits of trx” -- depends on facts of case
-	here – Not coercive – disclosed, no evidence vote other than merits, reciprocal protect both, its integral part of the merits – may have influenced but didn't coerce
-	Maynard – this isn’t defensive b/c its an arms length negotiation so should be BJR – so maybe if didn't call it a liquidated damages would have been in BJR
-	crt set stage – SH vote has to be protected, cant nullify w coercive measure
-	Dual Class Voting
-	can be anti-take over device
-	NYSE – adopt one-share/one-vote std
-	but grandfather clause – can keep dual class voting structure in place if have before company lists shares for trading
-	Omnicare – p620 – DE Spr – must see if defensive measures are preclusive or coercive before see if proportionate – here draconian so unenforceable
-	3-2 decision – not normal for DE Spr Crt
-	Facts – NCS has dual class voting (B 10 votes, A 1 vote), Outcalt + Shaw own 65% of voting power; market bad for NCS, shop company but nothing good; default on debt, stock drops; Note holders form Ad Hoc Cmttee; NCS get new shopper invite Omnicare bid – first offer $22M in bankruptcy sale; Ad Hoc bring in Genesis; NCS improving; Genesis will do deal but not be stalking horse – pay off debt + $20M to SHs, but insist on exclusivity – tight No-Shop; Bd approve exclusive; Omnicare offer note holders + $71M to SHs, subject to due diligence; NCS negotiate w Genesis increase exchange ratio and pay off debt – but Bd has till midnight; Bd approve with defensive measures
-	NCS Bd only 4 people – 2 insiders and 2 independent
-	reason Bd approve Genesis – uncertainty w Omnicare, bird in hand, don't think Genesis bluffing on best&final offer
-	Defensive measures
-	Voting agreement
-	Outcalt and Shaw enter pooling agreement – will vote 65% in favor of Gensis
-	Bd approve b/c of DE §203 – anti-takeover statute – Bd approval prior to cross threshold
-	so now SH approval is a forgone conclusion
-	Force the vote
-	NCS must hold SH meeting even if Bd withdraw recommendation
-	No Shop
-	not enter discussions w/ 3rd party – unless unsolicited bona fida written proposal, Bd believe in gd fth is or likely superior, and sign confidentiality agreement
-	Termination Fee
-	pay $6M or documented expenses up to $5M if terminate
-	TC say not Revlon b/c no change of control – Spr Crt say will assume Revlon doesn't apply, even apply BJR to initial decision – but issue is deal protection devices
-	Balance – inherent conflict b/w Bd protecting merger, SH right to make final decision, and Bd continuing responsibility exercise fiduciary
-	Crt applies Unocal
-	“defensive devices adopted by Bd to protect original merger trx must withstand enhanced judicial scrutiny under Unocal…even when that merger does not result in change of control”
1-	threat – losing Genesis – only viable offer on the table
2-	proportionate
	“crt must first determine that measures are not preclusive or coercive before its focus shifts to the ‘range of reasonableness’ in making proportionality determination’” p634-35
	coercive = aimed at forcing upon SH a mgmt-sponsored alternative to a hostile offer p637
	preclusive = if it deprives SHs of right to receive all tender offers or precludes a bidder from seeking control by fundamentally restricting proxy contests or otherwise
 “If defensive measures are either preclusive or coercive, they are draconian and impermissible”
-	here – 
-	public SHs forced to accept – coercion b/c predetermined outcome w/o regard to merits
-	triparte defensive (force vote, voting agreement, abscense of fiduciary out) – are preclusive b/c no other proposal can succeed no matter how superior
-	so draconian – not within reasonable range – so unenforceable

-	Effective fiduciary out p639-41
-	omission of a fiduciary out clause + voting agreement and force vote – completely prevent Bd from discharging its fiduciary responsibilities
-	(if have out, then merger not forgone conclusion b/c need Bd approval to file merger certificate)
-	Dissent
-	not worried about 80% (equity) minority b/c majority will want to get best deal for self, so will get best deal for minority
-	people bought into dual class stock – know going in going to rely on decision of Class B
-	Maynard – if closely held company – agency cost is different – can better bargain, so deal protection measures are less offensive – not relying as much on Bd
-	maybe case says expect in public companies the fiduciary duty to be exercised in more robust way – after all DE 203 only apply to public
-	Genesis can still acquire – get 85% to get around DE 203, but will cost more
-	In re Topps – p651 – DE Ch – standstill can be good, but can be abused if used to favor one party who will keep you in office 
-	Facts – try to sell in 05 but no one come forward, Shorin founder have 7%, classified Bd w 3 terms; 06 election proxy contest 3 insurgents elected, expand Bd to keep Shorin; Eisner lob in bid at $9.75; no auction; sign merger include go-shop and reverse termination fee; after go-shop Upper Deck lob in deal at $10.75 w no financing and get anti-trust; Topps negotiate after go-shop w Topps but require UD to sign standstill agreement
-	Go Shop – allow T mgmt to actively shop for additional bidders after deal signed, for period of time
-	matching right – Eisner has right to match any topping bid that comes during go-shop period
-	Termination – 2 tier – one during go-shop and one after
-	Reverse Termination Fee – in lieu of financing condition – if Eisner breach and fail to consummate merger, then he pays Topps
-	Standstill agreement – UD cant make public comment on negotiations and cannot commence TO w/o T Bd permission
-	UD and other T SHS sue to enjoin the SH vote on Eisner merger
-	Disclosure Issue
-	state law claim for failing to disclose side agreement and promise to keep Shorin on
-	crt call for corrective disclosure
-	Meet Revlon duty?
-	Why in Revlon mode?
-	here acquisition is cash – this is only chance for T SHs to get a premium
-	Violate?
-	Pl say deal protection will chill future bids



-	Pre-signing
-	not violate duty – already tried auction before and it wasn't successful – deal protect not so large to preclude interested bidders
-	crt – not completely preclusive – it's a floor – once bid out at $9.75 know have to meet it, can still top
-	also Bd shrewd in getting go-shop – value maximization a reasonable approach w/ bird in hand – encourage others
-	Post-signing
-	didn't consider UD in gd fth to determine if superior
-	crt worried look like favor one bid over the other p661
-	reason for dragging feet – probably to stay in office p663
-	crt most worried about Standstill misuse
-	T is badmouthing UD, but not allow them to respond – this is not level playing field
--	standstill can be good to protect confidential info, establish rule of game, and give corp leverage to get extra concessions p664
-	but subject to abuse – improperly favor one bidder over another not for reasons consistent w SH interest
-	so crt issues an injunction – allow UD’s TO and UD to communicate
-	Maynard – Pfizer/Pharmacia deal – not in Revlon mode – not in play by enter into strategic business combination – b/c all synergistic gains will accrue to former Pharma SHs – will have opportunity to capture another premium
-	Airgas – supplement – DE Ch – meet Unocal even though just say never 
-	Facts – Air Product approach Airgas for merger; later AP commence TO at $60 any or all, all cash, conditions – majority, redeem rights plan, Air Bd approve of 203 not apply, reg approve, not take certain defensive; staggered Bd serve 3 yrs; proxy fight, AP nominees get on Bd; AP increase to $65.50; trial; then AP put out final and best offer at $70, fully financed, all cash, all shares; Air Bd file 14d9 and unanimously reject b/c inadequate price think company worth at least $78
-	not in Revlon – b/c entering into discussions about strategic combination does not put on auction block – see Time-Warner
-	Unocal applies, not BJR
-	decision is to redeem the pill – since that's a defensive measure taken in response to unsolicited hostile takeover  p19
-	putting Pill in place was consistent w/ fiduciary duty
-	not preclusive b/c many ways around
-	could do proxy fight – in fact they did
-	will take 2 election cycles to get full Bd – but that’s ok
-	DE Spr Crt has said that having a pill with a classified Bd is not preclusive – p31
-	Apply Unocal to decision not to redeem pill


1-	perceived threat?
-	inadequate price coupled with fact that majority of stock is now owned by arb firms – they will tender b/c have only short term investment horizon p25
-	threat here is “Substantive coercion”
-	not structural – b/c any and all fully financed cash deal
-	not opportunity lost (like Time-Warner and QVC) – had lots of time to contemplate, plenty of time to make sure other options have been explored p27
-	substantive coercion – inadequate price
-	mgmt advised, in gd fth believe the offer is inadequate b/c have better plan – so should be able to say no
-	crt – reasonable – b/c act in gd fth, rely on advice of advisors p30
2-	proportionate?
a-	preclusive or coercive?
-	not cramming – just say this is low ball
-	not preclusive – even though staggered and 2 election cycles its still possible – might delay but not prevent
b-	range of reasonableness? p34-35
-	is reasonable
-	AP got to elect 3 Bd members that were truly independent – they got another banker, look at Air plan and they shoot down AP offer – they want to keep pill
-	so seems like Bd gets to decide when and on what terms a company should be sold
-	crt thinks Bd can almost just say never – as long as – reasonable exercised mgmt decision, act in gd fth and in accordance w/ fiduciary duty 
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