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JUSTIFICATION OF PUNISHMENT[footnoteRef:0]  [0:  EXAM TIP: when asked whether a sentence is proper, evaluate the sentence under all theories of punishment ] 

A. Purposes of Punishment[footnoteRef:1]  [1:  Underlying these purposes of punishment are two key philosophical theories of punishment: retributivism and utilitarianism] 

1. Retribution = punishment because defendant deserves to be punished [Kant] 
[Regina v. Dudley & Stephens]
a. Deserved Punishment: criminals deserve to be punished because they have exercised their free will to violate society’s laws (“did the crime, have to do the time” even if one will never commit the crime again) → theoretical bases for retribution:
i. Punishment as Revenge: punishment justified because society, as well as individual victim, has right to seek revenge against defendant 
ii. Punishment as Paying Back a Debt to Society: punishment justified because defendant, by committing crime, has taken something away from society and must repay a debt 
iii. Punishment as Sending a Message: sends message that society has certain moral norms that cannot be violated (punishment reasserts society’s standards for conduct) 
b. Retribution Looks Backwards: looks backward at previous conduct to determine whether it deserves punishment irrespective of any future benefit to society 
c. Criticisms:
i. Intentionally inflicting pain even when it cannot be shown that punishment will promote greater good 
ii. Relying on emotion, not reason, to determine imposition of punishment (based on moral obligations to society)
iii. Overcrowding of prison system if we punish each person who deserves it
iv. Legitimizing vengeance (“nothing more than revenge”)
2. Deterrence[footnoteRef:2] = punishment for purpose of providing a disincentive for the defendant or others to commit future crimes [Bentham] → under a utilitarian theory  [2:  Premise of deterrence is that defendants weight advantages and disadvantages of their acts before committing a crime (punishment increases costs of criminal behavior and thereby provides disincentive to commit future crime ] 

a. General = punishment of the individual defendant is used as example to deter others from committing the same crime (impact of sentence and conviction on others)
i. Jeremy Bentham: cost-benefit analysis (if the cost is greater than the benefit, one is unlikely to commit the crime) 
b. Specific = punishment used to discourage individual defendant from repeating criminal behavior (steps taken to dissuade particular offender from repeating his crime) 
c. Deterrence Looks Forward: looks  forward to determine whether punishment will discourage future wrongful conduct 
d. Criticisms:
i. Ineffective where criminal is motivated to act by emotional concerns (because deterrence presumes decision to commit is a rational decision in which defendant coolly weighs benefits and costs of actions) 
ii. Improperly punishing one person solely to benefit another 
· Immanuel Kant: it is immoral to punish one for the sake of others 
3. Rehabilitation = punishment to correct criminal behavior (from repentance to providing vocational training and psychological treatment) 
a. Criticisms: 
i. Wrongly allocating precious societal resource to those who least deserve them 
ii. Seeking to remake human beings 
iii. Assuming that all people who commit crimes are merely sick and can be reconditioned not to commit further crimes 
4. Incapacitation = punishment to prevent defendant from causing future harm (in the form of imprisonment or execution) 
a. Criticisms:
i. Too costly 
ii. Ineffective in reducing recidivism 
iii. Not preventing criminal activities which may continue while a criminal is in prison 
B. Limitations on Power to Punish: punishment should be proportional to seriousness of crime [MPC 1.02]
1. Test for Proportionality: 
a. Inherent gravity of offense
b. Sentences imposed for similarly grave offenses in same jurisdiction 
c. Sentences imposed for same crime in other jurisdictions 
C. Legality: person may not be punished unless that person’s conduct was defined as criminal before the defendant acted (no crime without law, no punishment without law) 
1. Not all harmful or immoral acts are crimes: because of principle or legality, not all harmful or immoral conduct constitutes a crime (conduct must be specifically prohibited by law before it may be punished) 
2. Rule of Lenity = if the statute is ambiguous, the tie goes to the defendant (because we are not sure that it serves the purposes of punishment if defendant does not know that they are doing something wrong) 
ELEMENTS OF A CRIME[footnoteRef:3]  [3:  AR: physical act + MR: mental state + (circumstance: i.e. location) + (result: harm caused) = CRIME (elements = things the prosecution has to prove beyond a reasonable doubt)] 

A. Actus Reus[footnoteRef:4]: The Act Requirement (Culpable Conduct)  [4:  EXAM TIP: Always start analysis of whether crime exists by first evaluating whether there was a valid actus reus for the crime] 

	Every crime has an actus reus, which is a voluntary physical act. An actus reus may be a positive act 
or an omission where there is a duty to act. An act must be voluntary to be an actus reus. 
1. Voluntary/Positive Acts: voluntariness is defined as any act that is the result of conscious and volitional movement; includes everything that is not involuntary
a. Involuntary Acts as Defined Under the Model Penal Code
i. Reflex or convulsion [People v. Newton]
ii. Bodily movement during unconsciousness or sleep [Regina v. Cogdon]
iii. Hypnosis or under hypnotic suggestion
· WARNING: most jurisdictions have not adopted hypnosis as a basis for an involuntary act because hypnosis may simply make it easier for a defendant to commit an act she had already intended to commit 
iv. Bodily movement of defendant by another [Martin v. State] 
b. Extending the Period of the Actus Reus: by extending the period of the actus reus, an act that might otherwise be viewed an involuntary is deemed a voluntary act 
i. Model Penal Code: provides for such an extension by focusing on whether defendant’s conduct includes a voluntary act or omission at some earlier point in time [MPC 2.01(1)] 
c. Cannot be charged for who you are, but can be charged for what you do (ex: homeless vs. sleeping on the street; drug addict vs. using drugs)
2. Omissions: generally, there is no legal duty to help another facing harm; therefore, failure to act only constitutes an actus reus when there IS a duty to act; duties to act may arise from: 
a. Statute (good samaritan laws: a few jurisdictions have adopted laws that impose obligation to rescue a person in emergency situations, others have enacted reporting laws)
b. Status relationship (ex: parent-child, employer-employee, spouse, owner-customer)
c. Contractual relationship (ex: babysitter, caretaker) [Commonwealth v. Pestinikas]
d. Voluntarily assuming care of another [People v. Oliver]
e. Putting victim in peril (may also be seen as a positive act) 
B. Mens Rea: Culpable Mental States[footnoteRef:5]  [5:  Actus non facit reum, nisi mens sit rea = there is no crime without a vicious will] 

	Acts alone do not constitute a criminal offense, even if they cause harm. Culpability is the extent to 
which a defendant’s mental state shows the defendant deserves to be punished for his or her acts. 
The mens rea requirement focuses of levels of awareness and intentionality with which the 
defendant acted. If the prosecution cannot prove the defendant acted with the necessary mens rea 
for an offense, the defendant is not guilty of the crime. 
1. Common Law Terminology: variety of words used at common law to describe intent 
a. Maliciously = defendant realizes risks his conduct creates and engages in conduct anyway (MPC term for this level of intent is “recklessness” [Regina v. Cunningham] [Regina v. Faulkner]
b. Intentionally = defendant has purpose to cause a specific harmful result OR defendant need only be aware that his acts may cause a specific result 
c. Negligently = not exercising the standard of care a reasonable person would under the circumstances [Santillanes v. New Mexico]
d. Willfully = doing an act with purpose of violating the law OR intentionally acting while aware of the likely circumstances OR defendant intended his act and that act had harmful or illegal consequence 
e. General Intent vs. Specific Intent
i. General Intent Crime = crimes that only require that defendant intend to commit an act, defendant need not intend consequence of acts (MPC term for this level of intent is “recklessly” but at times brought up to knowingly)
ii. Specific Intent Crime = defendant must act with either intent to commit a crime or an intent to cause a specific result (MPC term for this level of intent is “purposely” or sometimes “knowingly”) 
2. Model Penal Code Terminology [MPC 2.02]
a. Purposely = defendant acts with the goal or aim to achieve a particular result (highest level of culpability) [MPC 2.02 (2)(a)]
i. The mens rea standard will usually not be set as high as purposely (exceptions for the most serious offenses: treason, first-degree murder, etc.)
ii. To prove intend, prosecution can argue (1) motive, (2) actions, or (3) statements 
b. Knowingly = defendant is virtually or practically certain that his conduct will lead to a particular result [MPC 2.02(2)(b)]
i. Willful Ignorance / Deliberate Ignorance Doctrine / Willful Blindness / Ostrich Defense / Jewell Doctrine: if a defendant strongly suspects the fact but consciously avoids learning the truth so he will not be certain, the courts will nonetheless find that the defendant acted “knowingly” → this doctrine essentially elevates reckless thought into knowledge [MPC 2.02(7)] [United States v. Jewell]
c. Recklessly = defendant consciously disregards a substantial and unjustifiable risk that acts will harm another person 
i. Recklessly is the default minimum level of mens rea required for most crimes unlike in tort law [MPC 2.02(3)]
ii. The more serious the crime, the higher the required mens rea 
iii. Recklessly is a subjective standard; it requires that the defendant personally realized the risk and disregarded it 
d. Negligently = defendant is unaware and takes a risk that an ordinary/reasonable person would not take 
i. Negligently is an objective standard; focus is not on defendant’s state of mind but what risks the defendant should have known he was taking 
3. Material Elements = elements of a crime for which defendant must have a mens rea (each circumstance must exist for defendant to be guilty, but defendant need not be aware of each circumstance’s existence [MPC 1.13(10)]
a. Ordinarily, mens rea is required for the material elements [MPC 2.02]
4. Non-Material Elements = also referred to as jurisdictional elements (include elements relating exclusively to statute of limitations, jurisdiction, and venue)
5. Attendant Circumstance = separate element of a crime may require proof that a certain circumstance existed at the time of defendant’s acts (without proof of that circumstance, defendant is not guilty of the crime) 
6. Statutory Interpretation: level of mens rea is the same for all material elements of an offense unless otherwise stated 
C. Mistake of Fact
	On occasion, the evidence will show that the defendant did not form the mens rea necessary for the 
crime because he or she made a key mistake of fact. In such a situation, mistake of fact is a full defense 
because the defendant did not form the mens rea for the crime.
1. General Rule = ignorance or mistake of fact is a defense when it shows that the defendant did not have the mens rea for a material element of the crime (if defendant does not know something that must be known to be guilty of a crime, ignorance or mistake is defense) [MPC 2.04(1)]
a. Determining Material Elements: 
i. Statutory Requirements: look to language of statute [Regina v. Prince]
ii. Legislative Intent/History: look to the purpose of statute and what legislators said
iii. Moral Wrong: understanding of what elements of crime defined moral wrong being punished (ordinarily, defendant must know the aspect of conduct that makes conduct wrong) → public policy and common sense 
b. Honest mistake is usually sufficient to negate an element of a crime [MPC 2.04(1)(a)]
c. Mistake of age is usually NOT a defense
d. Jurisdictional Elements: non-material elements [United States v. Feloa]
D. Strict Liability / Absolute Liability 
	Strict liability crimes are offenses with no mens rea requirement as to the key element of the 
offense that makes the defendant’s behavior wrong. The defendant is guilty of a crime even if he 
honestly and reasonably believed his conduct was proper. 
1. Identifying Strict Liability Crimes: General Rule: common law offenses are presumed not to be strict liability crimes even if the statute does not expressly mention a mens rea requirement (default to recklessness rather than strict liability) [Morissette v. United States]
2. Strict Liability is typically imposed for two types of crimes: 
a. Public Welfare Offenses: [United States v. Dotterweich]
i. No mens rea language in statute
ii. Highly regulated industry (ex: food, health, driving, etc.) 
iii. Affecting public welfare (policy behind statute) 
iv. High volume of prosecutions (because otherwise would place undue burden on prosecutor to prove mens rea in each of these crimes) 
v. Petty/minor regulatory offenses with relatively light/minimal penalties that don’t carry any real stigma 
b. Morality Offenses (old common law offenses):
i. Statutory rape
ii. Bigamy
iii. Adultery 
3. Strict Liability Crimes Disfavored: purposes of punishment are based upon a showing that defendant acted with culpable intent and strict liability does not even require a showing that the defendant acted negligently (defendant’s only option is to not engage in regulated activity at all which may work to society's detriment) → strict liability is the exception not the rule 
4. Vicarious Liability = defendant’s responsibility for criminal acts of another without proof that defendant had culpable mens rea as to those acts (third person held accountable under strict liability → ex: waitress serving alcohol to minor and owner of restaurant charged) 
5. Defenses to Strict Liability Crimes = defendant charged with strict liability crime CANNOT assert mistake or ignorance of fact BUT defendant can challenge whether there was a voluntary actus reus [State v. Baker] (ex: voluntarily putting car in cruise control) 
6. MPC rejects concept of strict liability but recognizes absolute liability for violations that cannot result in imprisonment or probation but may result in fines [MPC 2.05]
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E. Mistake of Law
1. General Rule = mistake or ignorance of the law is NOT a defense [Gardner]
2. Exceptions = mistake of law is a defense when [MPC 2.04(3)(b)(i)-(iv)]:
a. The defendant has been officially misled as to the law by:
i. Reliance on an invalid statute (misreading of a statute is insufficient) [Marrero]
ii. Reliance on a judicial decision 
iii. Reliance on an administrative order
iv. Reliance on an official interpretation (advice of counsel is usually insufficient) 
b. Liparota/Weiss Exception: because of ignorance or mistake of the law, defendant lacks the mens rea for crime (negates element of offense) 
c. Lambert Exception: exception if (1) defendant lacked reasonable notice of the law (no actual notice), (2) offense was regulatory, (3) defendant was wholly passive (omission) [Lambert v. California] → warning: Lambert defense is rarely recognized because there are so many ways that people can get notice of what the law requires
d. There is generally NO recognized “cultural defense” to crimes because defendant must conform to the standards of the society in which she lives 
HOMICIDE
A. Homicide = the unlawful killing of another human being
	A killing is unlawful if no legally recognized justification or excuse exists. The prosecution must 
prove that the defendant’s acts caused the death of another human being. 
1. AR: an act that causes death (“killing”) 
a. Killing occurs when defendant ends a person’s life (many different methods of killing: shooting, stabbing, poisoning, etc. may satisfy the actus reus for homicide)
b. Death: when brain ceases to function 
c. Year and a Day Rule: under common law, death must occur within a year and a day of defendant’s acts to constitute a killing 
2. MR: depends on the grade of homicide (level of mens rea defines type of homicide committed) 
3. Circumstance: another human being (does not include self and under MPC fetus is not included) 
4. Result: death 
B. The Levels of Homicide[footnoteRef:6]  [6:  STUDY TIP: in analyzing a scenario to determine which, if any, offense has been committed, always start with the highest level of homicide and determine whether its mens rea requirement has been satisfied then systematically work down through the other levels of homicide] 

1. Murder = the killing of another human being with malice
a. Abandoned and Malignant Heart: at common law, synonymous with malice (some statutes still retain this language)
b. Malice Aforethought: “aforethought” is superfluous, malice has several different meanings (can be either express or implied)
c. First Degree Murder[footnoteRef:7]: malice + premeditation (if defendant has proven to have acted with premeditation, defendant will also have necessarily acted with malice)  [7:  First-degree murder is the only crime for which a defendant can receive the death penalty (unless unanimous, get life without parole)] 

i. Premeditation: requires cool, deliberate thought (different approaches are used to judge whether there has been sufficient deliberate thought to constitute premeditation) 
· Carrol Approach (purpose): broadest definition of premeditation only requires that defendant acted deliberately or with purposeful conduct (“no time is too short“ to form premeditation) [Commonwealth v. Carrol] 
· Implications: makes it easier for prosecution to prove premeditation (as long as prosecution proves that defendant acted with conscious purpose to kill victim, jury can find premeditation)
· Intent can be proved by:
· What defendant said 
· What defendant did 
· What was defendant’s motive 
· Anderson/Guthrie Approach (purpose + preconceived design): in some jurisdictions, premeditation requires that defendant act with a “preconceived design” [People v. Anderson] [State v. Guthrie] 
· Premeditation requires preexisting reflection as demonstrated by two of the following three types of evidence[footnoteRef:8]: [8:  STUDY TIP: even though proof of manner, motive, and planning is required under the Anderson approach, it is also helpful to examine these factors when analyzing purposeful conduct under the Carrol approach] 

· Planning activity
· Motive
· Manner of killing 
· Implications: narrowly constrains prosecution’s ability to prove premeditation
ii. Defenses to Premeditation: diminished capacity and intoxication (because premeditation requires the highest level of intent, defendants may contest their ability to form cool, reflective thoughts)
d. Second Degree Murder: all killings with malice and without premeditation constitute murder (M2 is the dumping ground for another that does not satisfy M1 or VM) 
i. Intent to kill: may be inferred from defendant's actions or statements, as well as from all other circumstances of the case 
· Deadly Weapon Presumption: use of a deadly weapon may create a presumption that defendant intended to kill (but not a mandatory presumption) 
ii. Intent to cause grave/serious bodily harm: intended injury must be serious, not trivial, although it need not pose an immediate threat of death
iii. Callous or extreme disregard for human life (gross recklessness): classic examples include shooting a firearm into a crowded room, playing Russian roulette, driving in an extremely dangerous manner
· Gross Recklessness vs. Recklessness
iv. Killing during the commission of a felony (felony-murder) 
e. MPC Approach: under MPC, all intentional killings are murder (facts underlying the killing are used as aggravating and mitigating circumstances for sentencing) [MPC 210.6]
2. Manslaughter = killing of another human being WITHOUT malice 
a. Voluntary Manslaughter = killings made in the sudden “heat of passion” (provocation is a partial justification and a partial excuse to mitigate from murder to manslaughter) 
i. Actual Heat of Passion: defendant must be actually provoked; if defendant is not enraged at the time of the intentional killing, then acting with malice (M2) 
· This is a subjective standard
ii. Legally Adequate Provocation: several approaches used to determine what is legally adequate provocation:
· Categorical Approach (traditional common law): words alone are not sufficient [Gerard v. State], only the following types of provocation satisfy: 
· Sudden discovery of spouse’s adultery 
· Extreme assault or battery upon defendant 
· *Most objective standard 
· Reasonable Person Standard: provocation must be of such a nature that it would inflame a reasonable person to kill [Maher v. People] → measures defendant by societal norms but does not limit defense to rigid, predetermined categories (courts divided as to whether unwelcomed homosexual acts constitute sufficient provocation) 
· Characteristics of the Reasonable Person: courts differ over which of the defendant’s characteristics they will allow jurors to consider in applying the reasonable person standard 
· Reasonable Person with Defendant’s Objective Characteristics/Camplin Approach: reasonable person in defendant’s situation without subjective characteristics because the objective characteristics are verifiable and can be understood by jurors → many courts adopt a position permitting the jury to consider at least some of the defendant’s physical/objective characteristics (ex: sex, age, height) [Camplin]
· Reasonable Person with Defendant’s Emotional Characteristics 
· MPC Standard: not completely subjective, but provides most subjective test for provocation (jury must judge reasonableness of defendant’s reaction from viewpoint of person under circumstances as defendant believes them to be) [People v. Casassa]
iii. Insufficient Cooling Time[footnoteRef:9]: if too much time has elapsed between the act of provocation and defendant’s response, the heat of passion doctrine will NOT apply [United States v. Bordeaux] BUT length of time is expanded by two doctrines: [9:  EXAM TIP: if defendant takes too much time to respond to an act of provocation, prosecution may argue that passions have cooled and defendant’s reaction was premeditated revenge constituting first-degree murder] 

· Long Smoldering: even if considerable time has elapsed since the provoking act, the defendant may still be entitled to a manslaughter instruction if the heat of passion has been building up since the provocation 
· Rekindling Doctrine: reminders of the provocation may rekindle the defendant’s passion, thereby justifying a reaction even after substantial time has passed 
iv. Model Penal Code Approach: killing which would otherwise constitute murder is reduced to manslaughter if it is committed under the influence of Extreme Emotional Disturbance (EED) for which there is a reasonable explanation or excuse [MPC 210.3(1)(b)]:
· Limitations on MPC Approach: mere personality disorders are not sufficient (hatred, anger, extreme reaction to embarrassment, etc.) 
· Differences Between Traditional Approach and MPC Approach
· No specific act of provocation is required
· MPC approach is more subjective: act of provocation is analyzed from point of view of a reasonable person in defendant’s situation
· May take into account a battered spouse or differing cultural backgrounds 
· There is no cooling time limitation: focus is on EED rather than on defendant’s reaction to a specific provocation 
· Words alone may be sufficient: allows words to form basis for legal provocation 
· Diminished capacity may be considered: not a separate defense but can provide basis for EED
· Mistaken victim: MPC provides a defense when defendant acted under EED regardless of source of disturbance or intended victim (victim need not be person who provoked defendant)
b. Involuntary Manslaughter = unintentional homicides, if committed without due caution and circumspection, constitute involuntary manslaughter (minimum level of culpability for involuntary manslaughter is gross negligence or mere recklessness) [State v. Williams]
i. Gross Negligence: if a reasonable person would not pose the same risk to human life, then the defendant has acted negligently BUT negligence rises to the level of gross negligence when there is either a high likelihood of harm or risk of severe harm or little or no social utility to defendant’s risky actions 
· Magnitude of Risk (prosecution will focus on bolstering magnitude of risk)
· Foreseeability of harm to victim
· Seriousness of harm 
· Social Utility of Conduct (defense will focus on bolstering social utility)
· Cost of avoidance
· Conduct’s benefit to society 
ii. Dangerous Instrumentality Doctrine: if a defendant acts negligently with a dangerous instrument, such as a gun, knife, or car, the defendant’s behavior may automatically constitute gross negligence and satisfy the requirements for involuntary manslaughter (use of dangerous instrument automatically elevates behavior from mere negligence to criminally culpable negligence) 
· Dangerous instrument + negligence = NO social benefit (presumption)
iii. Model Penal Code Approach: homicide is manslaughter when it is committed recklessly (defendant was conscious of risk of death) and a separate, lesser offence of “negligent homicide” applies if defendant acts with a “failure to appreciate a risk of death of which the actor should be aware” [MPC 2.02(2)(d)] 
iv. Determining Involuntary Manslaughter
· STEP 1: was defendant aware of the risk taken (knew or must have known)?
· YES: possible malice for murder if extreme risk
· NO: negligence (next step is figuring out if it is “gross”)
· STEP 2: did the risk greatly outweigh the social utility of the conduct (gross)?
· YES: gross negligence (involuntary manslaughter)
· NO: no criminal liability 
C. The Felony-Murder Doctrine[footnoteRef:10]  [10:  EXAM TIP: if factual scenario of an exam contains both a felony and a death, students should discuss homicide under both the traditional mens rea analysis and the felony-murder analysis ] 

	The common law felony-murder rule gives prosecutors an alternative approach, a shortcut, to prove 
murder. Under the felony-murder rule, prosecutors need not show the defendant acted with the mens 
rea required for murder (i.e. intent to kill or cause grave bodily harm) as long as they prove that the 
defendant caused the death during the commission of and in furtherance of a felony. The felony-murder 
rule is controversial because it punishes a defendant for murder even though the death may have been 
accidental. To limit its impact, specific conditions are often required for its application. 
1. Basic Felony-Murder Rule: if defendant causes a death during the commission of a felony, the prosecution need not prove that the defendant acted with an intent to kill (defendant is guilty of “constructive murder” because intent to commit felony substitutes for intent to kill or malice) 
2. Requirements to Prove Felony-Murder: prosecution must prove:
a. Defendant committed a felony, and 
i. BARKRM Crimes trigger first degree felony-murder (all other felonies might trigger second-degree felony-murder) 
· B: burglary 
· A: arson
· R: robbery
· K: kidnap
· R: rape
· M: mayhem (mutilation) 
b. During the course of the felony, defendant or an accomplice caused a death 
i. When Did the Killing Occur? Duration of Felony: felony begins when defendants begin to prepare for their crime and does not end until defendants are in custody or have reached a position of temporary safety or are killed (attempted escape is considered during the course of the felony) [People v. Lopez]
c. Causation: still have to prove that defendant or accomplice caused death even though don’t have to prove intent to kill (defendant “takes his victim as he finds him”) 
3. Modern Limitations on the Felony-Murder Doctrine: 
a. Inherently Dangerous Felony Limitation[footnoteRef:11]: only an underlying felony that is “inherently dangerous to human life” will trigger the felony-murder doctrine [People v. Phillips] [11:  Precludes the least serious types of felonies from eligibility for the felony-murder doctrine ] 

i. In the Abstract: a felony that can frequently be committed without creating a risk to human life is NOT inherently dangerous (for this type of felony, the felony-murder doctrine is unavailable) → most courts use this [People v. Satchell] 
· Ex: ex-felon in possession of a weapon is NOT inherently dangerous because a felon can possess a weapon without posing a danger to human life
· In all the ways that the felony can be committed, are there many ways in which it can be committed without creating a risk to human life?
ii. As Committed: a few courts will examine the circumstances in which a felony was committed to determine whether it was inherently dangerous (this approach is more likely to find felonies to be inherently dangerous given the fact that a death occurred) [Hines v. State]
iii. This limitation removes least dangerous crimes from eligibility for felony-murder
b. Independent Felony Limitation (Merger Doctrine)[footnoteRef:12]: if underlying felony is an “integral part” of the homicide itself, felony-murder doctrine is NOT applied [12:  Blocks some of the most serious felonies from application of the felony-murder doctrine ] 

i. Determining When a Felony is Independent: to qualify, felony must include a purpose independent of killing or causing grave bodily harm to victim (if it does not, it is an integral part of the homicide and the felony-murder rule does NOT apply) 
· Felony must have an independent purpose other than killing or gravely harming the victim to qualify (what is the purpose of the felony?) 
· If the underlying felony is merely a step toward causing death, it merges with the resulting homicide (does the felony require malice anyway?)
· BARKRAM crimes are usually considered independent 
ii. Rationale: without independent felony limitation, any manslaughter would automatically become murder because a death occurred during the commission of a felony, namely, manslaughter 
iii. This limitation removes most dangerous crimes from eligibility for felony-murder
c. In Furtherance of the Felony
i. Did it Further the Felony?
· Unanticipated actions or separate criminal acts by co-felons not in furtherance of the common purpose of the felony may not be charged under felony-murder doctrine 
ii. Who Did the Killing? Acts of Co-Felons
· Agency Theory: traditionally, only deaths at hands of co-felon qualified for prosecution under felony-murder rule [State v. Canola] 
· Provocative Acts/Vicarious Liability: co-felon’s provocative acts create an atmosphere of malice that makes all defendants responsible for murder (technically this is not felony-murder but another approach to showing malice) 
· Requires prosecution to prove that felon’s acts created an atmosphere of malice that would provoke life-threatening violence (ex: co-felon starting a gun battle) 
· Proximate Cause Theory: some jurisdictions hold a felon responsible for any death proximately resulting from the unlawful activity, even if caused by a third person 
iii. Who Was Killed? Exception for Death of Co-Felons: traditionally, a felon is not responsible for the death of a co-felon [Commonwealth v. Redline] 
· Death of a co-felon would not be in furtherance of the crime 
4. MPC Approach: MPC rejects traditional felony-murder rule because of the disproportionate level of punishment to mens rea but creates a rebuttable presumption of extreme indifference to human life (gross recklessness) when a death occurs during a felony [MPC 1.12(5)]
D. The Misdemeanor-Manslaughter Rule (Unlawful Act Doctrine) 
	Just as the felony-murder rule substitutes for proving intent in a murder case, the 
misdemeanor-manslaughter rule may be used as a substitute for proving the necessary mens rea for an 
involuntary manslaughter charge. 
1. Basic Doctrine: killing committed during an unlawful act, not amounting to a felony, constitutes involuntary manslaughter without a separate showing that defendant acted without due caution 
2. Justification: retribution/deterrence (laws are intended to protect others, if violating, will be held responsible)  
3. Criticism: “bad luck doctrine” (too random and arbitrary) 
4. Limitations on Unlawful-Act Doctrine: courts have reduced the harshest effects of MM doctrine by adopting limitations on its application 
a. (1) Proximate Cause Limitation: MM doctrine ONLY applies if there is a causal connection between misdemeanor violation and the death that occurred (link between the reason for the violation and the harm caused) 
b. Limiting Types of Misdemeanor Offenses: to restrict application of the unlawful act doctrine, courts will often limit it to those types of violations most likely to cause physical harm: 
i. (2) Malum In Se vs. Malum Prohibitum: violation must be malum in se (wrong in itself) for MM doctrine to apply (if violation is only for regulatory purposes and not designed to protect safety of others, doctrine cannot be applied) 
ii. (3) Dangerous vs. Non-Dangerous Infractions: in some jurisdictions, rather than distinguish between malum in se and malum prohibitum crimes, misdemeanor-manslaughter only applies to violations that are inherently dangerous 
iii. *All three limitations are inherently stating that there must be a relationship between the violation and the harm caused in order for the unlawful act doctrine to be enforced 
E. Causation[footnoteRef:13]  [13:  EXAM TIP: consider whether the purposes of punishment are served by finding defendant to be the cause of the harm (are defendant’s acts sufficiently culpable to deserve punishment? was the harm sufficiently foreseeable so that punishing the defendant will deter him and others from committing similar acts in the future?) → analyze one defendant at a time for causation ] 

	Causation involves a determination of whether defendant’s acts are sufficiently connected to a harmful 
result to deserve punishment. There is no precise test to determine causation. Nonetheless, common law 
has developed some standards for determining causation which also appear in the MPC.
1. Requirement = causation is only an issue for crimes that require a result (for our purposes, Homicide is only crime for which causation must be proved) 
2. Actual Cause/“But For” = was the defendant a link in the chain of causation? prosecution must prove that defendant’s acts formed any link in the chain of causation leading to harmful result (“but for defendant’s conduct, would harmful result have occurred?”) [MPC 2.03(1)(a)] 
a. Accelerating the Result: a person who accelerates a result is considered an actual cause of the result (where two actors cause a death, the prosecution may argue actual cause against the second actor on the theory that his or her acts accelerated the victim’s death)
b. Not Sole Factor: defendant’s acts need not be the sole and exclusive cause of result/factor in victim’s death (only needs to be a link in chain of causation) [People v. Acosta]
c. Concurrent Causes: sometimes there are concurrent causes for an injury involving more than one actor and the conduct of either actor may be an actual cause of the result even though “but for” one of defendant’s conduct, the harmful result would still have occurred
3. Proximate Cause/”Legal Cause” [MPC] = were the defendant’s actions a sufficiently direct cause of the harm to warrant imposing criminal liability? determination that defendant’s conduct was a sufficiently direct cause of the harmful result to warrant criminal punishment (no specific formula exists to determine proximate cause) → factors used to determine proximate cause: 
a. Foreseeability of the Harm = was resulting harm foreseeable? (most important factor) 
i. Manner of the Harm 
· Harm must be foreseeable but defendant need not foresee the manner or exactly how that harm will occur (objective standard: defendant did not have to foresee but a reasonable person would have) 
· EXCEPTION: when defendant is engaged in otherwise socially useful conduct that leads to harmful result, court may require that actual manner of harm be foreseeable and preventable [People v. Warner-Lambert]
ii. Sufficiently Dangerous Activity: if defendant is engaged in dangerous activities, the court is more inclined to find the harm foreseeable, even if the specific manner of the harm could not have been foreseen [People v. Arzon]
iii. Vulnerability of the Victim = generally, defendant “takes his victim as he finds him” so defendant does not need to foresee a victim’s peculiar frailties or vulnerabilities that may aggravate the harm (maximum deterrence: never know who victim will be)
· Victim Refuses Treatment: if defendant refuses medical treatment, defendant may still be responsible for victim’s harm (have to honor free will of victims and respect individual choices) 
iv. Transferred Intent: if defendant intends to harm victim A but accidentally harms victim B, proximate cause exists so long as defendant intended to injure (need not foresee who the actual victim may be) 
v. Additional Harm: if defendant intends to harm one victim but accidentally harms another more seriously (responsible for harm caused or intended?):
· Under Common Law: holds defendant responsible for more serious harm committed (culpable for all harm caused even if there is a higher penalty)
· Under MPC: trier of fact must determine whether harm caused is too remote or accidental to have a just bearing on defendant’s liability (“used up intent”: culpability ends where intent ends)  [MPC 2.03(2)(b)]
b. Intervening Acts = did any intervening acts break the chain of causation and thereby make it unjust to punish defendant? [People v. Kibbe] 
i. Terminology:
· Superseding/Independent Intervening Act = breaks chain of causation
· Dependent/Concurrent Intervening Act = doesn’t break chain of causation
ii. Foreseeability of Intervening Act: if intervening act is foreseeable, it is unlikely to break the chain of causation but if the intervening act is unforeseeable, defendant has a better chance of successfully arguing that it broke the chain of causation 
iii. Type of Intervening Act
· Acts of Nature: ordinary acts of nature (ex: normal weather) do not generally break the chain BUT unforeseeable freak acts of nature (ex: earthquakes where it is uncommon) may break the chain 
· Medical Maltreatment: unless intentional or grossly incompetent, medical maltreatment does not break the chain 
· Intervening Disease: diseases contracted by victim during medical treatment do not generally break the chain because contracting disease and infection in a hospital is foreseeable (unless extremely rare like scarlet fever) 
· It is foreseeable that going to the hospital might cause contraction of disease (control is still on the defendant) 
· Victim’s Acts: only voluntary acts by victim can break the chain 
· Victim’s Voluntary Acts: victim who voluntarily brings harm upon herself may relieve defendant of responsibility even if defendant provided an opportunity for that harm 
· Assisted Suicide: in most jurisdictions, defendant will not be guilty of homicide because victims acts of committing suicide break the chain of causation and instead, defendant may be guilty of a separate crime of assisting a suicide [People v. Kevorkian] → but we worry about how much control the victim truly had at the end 
· MPC 210.5(1) permits convicting a person of criminal homicide for causing a person to commit suicide, but only if the suicide is committed by force, duress, or deception 
· Victim’s Involuntary Acts: because victim’s harmful acts ordinarily occur in response to defendant’s acts, they are not considered voluntary and do not break the chain 
· Victim’s Escape Attempts: when victim engages in desperate acts of escape, defendant’s acts have deprived victim of ability to make independent, autonomous decisions [Stephenson v. State]
· Additional Perpetrators: courts have taken two approaches when there are multiple perpetrators: 
· (1) If defendant’s acts would have been sufficient to cause death, acts by another perpetrator would not break the chain 
· (2) First perpetrator is responsible for an attempt, second perpetrator is responsible for the completed crime 
· Omissions/Failure to Act: failure of a bystander to help (even if there is a legal duty to assist) does not ordinarily break the chain
· Concurrent Causes: courts differ over how to treat two individuals whose reckless conduct leads to a harmful result [Commonwealth v. Atencio]
· (1) Only the defendant who most directly caused the result is responsible 
· (2) All defendants who jointly participate in the enterprise are responsible 
iv. Control and Policy: who do we want to punish? 
4. MPC Approach: very few states have adopted a statutory approach to define causation and accordingly, the MPC is not as influential in causation issues as it is in other areas 
ANTICIPATORY OFFENSES
A. Attempt
	Attempt is a separate crime that punishes a defendant for conduct before it causes a harmful 
result. Defendant is punished for trying to commit a crime. Attempt is an inchoate (incomplete) 
crime. In most jurisdictions, attempt carries a lesser punishment than the completed crime. 
However, some jurisdictions and MPC 5.05(1) punish attempt to the same extent as the completed 
crime. Punishing attempts allows law enforcement to get involved before actual harm is caused. 
However, there should not be punishment until evidence shows defendant’s clear purpose to cause 
a harmful result and demonstrates defendant’s actions towards fulfilling that goal. 
1. General Rule: defendant must have the purpose to commit the crime and have taken a substantial step toward that goal to be guilty of attempt [purpose + substantial step]
2. Elements of Attempt (for a charge of attempt, prosecution must prove:) 
a. Mens Rea: defendant’s purpose was to commit the completed offense (at common law, referred to as specific intent) → highest level because no harm has been caused 
i. Majority Approach: in most jurisdictions, knowledge or a lesser mens rea of likely consequence of one’s acts is insufficient to prove attempt even if it would have been sufficient for the completed offense, must act with purpose [People v. Kraft]
· Knowledge is insufficient [Smallwood v. State]
ii. MPC Approach: defendant’s purpose or belief that he will cause a prohibited result satisfies the mens rea for attempt [MPC 5.01(1)(b)]
· This standard is more flexible than the majority/common law approach (defendant need only purposefully engage in conduct where it would be a crime if circumstances were as defendant believed them to be)
· Knowledge is sufficient → can argue this if want to hold someone culpable
iii. Minority Approach: mandate only that the defendant have the same mens rea required for commission of completed offense (a few jurisdictions uphold attempt convictions even in the absence of an intent to achieve the prohibited result)
iv. Attendant Circumstances: in a majority of courts, defendant need not act purposely as to circumstances that the defendant would not need to know to be guilty of the completed crime [MPC 5.01] but a minority of jurisdictions require purposefulness as to all elements of the crime 
v. Attempted Felony-Murder: majority of states do not recognize attempted felony-murder (because there is no required level of mens rea)
vi. Attempted Manslaughter: generally, no crime of attempted involuntary manslaughter because attempt requires specific intent or purpose and involuntary manslaughter is, by definition, unintentional 
b. Actus Reus[footnoteRef:14]: there are several tests for determining whether a defendant’s action crosses the line from mere preparation to criminal attempt (substantial step) [14:  Regardless of the standard selected, actus reus requirement excludes merely preparatory acts] 

i. First Step: ordinarily, defendant’s first step toward committing a crime is insufficient to establish attempt (rather, such acts constitute mere preparation) 
· Criticism: infringes on personal liberty 
· Ex: buying matches
ii. Last Step/Eagleton Test: under early common law, defendant was not guilty unless had done all that could be done to commit a crime and external forces prevented from causing harmful result (also not really used anymore) [Regina v. Eagleton]
· Criticism: delays law enforcement involvement, puts victims at undue risk
· Ex: pulling the trigger but gun jams or bullet misses victim 
· Ex: defendant tries to pick a pocket which turns out to be empty
iii. Dangerous Proximity Approach: under traditional proximity approach, focus is on how much defendant has physically done and how physically close defendant has come to completing the crime → “dangerously near” completion (CA’s approach)
· Criticism: little guidance concerning when conduct sufficiently constitutes an attempt 
· To determine whether defendant’s actions fall within “dangerous proximity,” focus on/argue:
· How many steps defendant has taken (what has already been done)
· How much more action would be required to complete the act (what is left to be done) 
· Why the harm never occurred
· The amount of harm likely to result
· The seriousness of the prospective harm 
· The appropriateness of law enforcement interference with defendant’s acts 
iv. Unequivocality/Res Ipsa Loquitur (speaks for itself) Test: instead of assessing how far defendant’s conduct has proceeded, unequivocality test examines whether defendant’s actions, viewed in the abstract, demonstrate an unequivocal intent to commit a crime 
· Criticism: setting too high a barrier to conviction [McQuirter v. State]
· Jury is instructed to focus on defendant’s acts alone to determine whether there is some other, lawful explanation for defendant’s conduct (jury should not focus on any statements defendant made regarding intent)
· Does the action show that there could be only one purpose and that purpose is to complete the crime? (actions dictate purpose) 
· Completely subjective standard (think about how race factors into this)
· Ex: defendant buys box of matches to burn a haystack but there are many lawful explanations for buying matches (act is equivocal) 
v. MPC Approach: defendant must take a substantial step strongly corroborative of actor’s criminal purpose (a majority of courts adopt this standard for attempt) [MPC 5.01(2)] → focuses on what defendant has done, not what he still has left to do 
· Criticism: can still lead to arbitrary decisions and allows for intent to establish actus reus and mens rea 
· If defendant’s acts corroborate that evidence of intent, they may be sufficient to prove attempt 
vi. *Prevailing standard is “substantial step strongly corroborative of intent” so focus on what acts defendant has already done (even if legal) and then analyze those acts in the context of any other evidence that shows the defendant’s purpose 
c. Defenses to Attempt 
i. Abandonment: common law did NOT recognize abandonment as a defense to attempt, once defendant took enough steps to be guilty of attempt, there was no turning back (used last step so makes sense that cannot be abandoned)
· MPC Renunciation: modern law and MPC recognize renunciation (abandonment) as a defense if defendant completely and voluntarily renounces criminal purpose [MPC 5.01(4)]
· Affirmative defense if defendant CAVs in:
· C: completely renunciates 
· A: abandons criminal effort
· V: voluntarily and fully (not voluntary if motivated by fear of getting caught or postponing until a more advantageous time)
ii. Impossibility: arises when defendant has done everything possible to commit a crime but unexpected circumstances prevent crime from occurring 
3. Attempt Merges with Completed Substantive Offense: if the attempt succeeds and the crime is actually committed, defendant is only guilty of the completed substantive crime 
B. Attempt by a Different Name: Impossibility 
1. Factual Impossibility: generally, no defense for factual impossibility
a. Had the circumstances been as defendant believed them to be, would there have been a crime? → If the answer is yes, defendant is guilty of attempt 
b. Only reason defendant could not commit the crime was because it was impossible to do so 
c. Ex: tries to shoot someone but no bullet in gun 
2. Legal Impossibility: under common law, legal impossibility is a defense and arises when defendant consciously tries to violate the law but there is no law prohibiting defendant’s behavior 
a. Defendant cannot be convicted or doing something that is not illegal 
b. Ex: if defendant performs abortion believing it is unlawful, but abortion is legal in that jurisdiction, defendant is not guilty of attempt (problem is that it is hard to distinguish from factual) 
3. Hybrid Impossibility: when the “fact” is that defendant was wrong about the legal status of some circumstances related to conduct → courts tend to label this legal impossibility thereby giving the defendant a full defense to attempt 
a. Ex: removing license plate believing that it is illegal to do so 
4. MPC Approach: instead of trying to distinguish between factual and legal impossibility, MPC takes alternative approach and does not recognize impossibility as a defense [MPC 5.01]
a. Defendant is guilty if the circumstances were as he believed them to do 
b. Mitigation Provision: in situations where attempt is so inherently unlikely to result or culminate in commission of a crime that neither the conduct nor the actor presents a public danger, court has discretion to dismiss or mitigate level of the offense [MPC 5.05]
i. *Discuss purposes of punishment here

ACCOMPLICE LIABILITY 
A. Accomplice Liability/Aider and Abettor[footnoteRef:15]  [15:  EXAM TIP: when there are two or more actors in a factual scenario, consider both accomplice liability and conspiracy theories → start analysis with principal actor and then analyze all of the remaining actors for accomplice liability ] 

1. Theory of Liability: theory by which defendant is guilty of a substantive offense (not a separate crime just a way to convict someone of an offense)
a. Eliminating Common Law Distinctions
i. At common law, distinct categories and labels for participants in crimes
· Ex: principal in the first degree, principal in the second degree, accessory before the fact, accessory after the fact
ii. Modern approach eliminates these categories and, except for accessory after the fact, all persons who participate in a crime are considered accomplices or aiders and abettors (accessory after the fact usually treated as less culpable than principals or accessories before the fact) 
b. Using Another Person as an Instrument: if someone unknowingly participates in a crime, that person is not an accomplice but is considered a mere instrument by which perpetrator committed the offense 
c. Liability for all Reasonably Foreseeable Offenses: a majority of jurisdictions now extend accomplice liability to both intended crimes and criminal harms that are reasonably foreseeable or the natural and probable consequence of defendant’s acts/conduct [People v. Luparello]
2. Requirements for Accomplice Liability 
a. Mens Rea: for accomplice liability, defendant must knowingly to help or encourage another in the commission of a crime with the purpose of having the crime succeed 
i. Determining Purpose: the greater a defendant’s stake in the venture, the more likely that the defendant is participating with the purpose of having the crime succeed [State v. Gladstone]
· Purpose to assist can also be demonstrated through a suitable nexus or connection between accomplice and principal 
· Purpose extends to all crimes that can be reasonably foreseen 
ii. Mere Presence: mere presence is insufficient to constitute aiding and abetting UNLESS defendant has agreed in advance to be present to provide moral support or assistance to principal [Hicks v. United States]
iii. Knowledge Insufficient: to be guilty as an accomplice, a defendant must not only know that his acts may assist in the commission of a crime, but must also have the specific purpose of having the crime succeed [United States v. Peoni]
· EXCEPTION: in a minority of jurisdictions, although purpose is required to convict lesser offenses, knowledge is sufficient to establish accomplice liability for major or serious crimes [United States v. Fountain]
· Criminal Facilitation: some state statutes provide for a separate lesser crime that required that the defendant only knowingly facilitate a crime 
iv. Accomplice Mens Rea For Reckless or Negligent Crimes[footnoteRef:16]: requires that defendant had the purpose to assist the principal and was negligent regarding the results (for negligent/unintentional crimes, negligence is sufficient for culpability) [16:  EXAM TIP: involuntary manslaughter scenarios are frequently used to test whether a student understands the mens rea required for accomplice liability for negligent crimes ] 

· Ex: drag racing, Russian roulette, etc. 
v. MPC Approach: MPC also requires purpose of promoting or facilitating the commission of a crime [MPC 2.06(3)(a)]
b. Actus Reus: act of any aid or encouragement
i. Positive Acts: infinite number of ways an accomplice may help the principal in the commission of a crime (can be verbal, clapping, attending a concert, etc.)
ii. Omissions: a failure to act can constitute the actus reus for accomplice liability if the defendant has a legal duty to intervene but fails to do so (ex: if police officer fails to intervene and allows crime to occur, officer is an accomplice) 
· Failure to Protect a Victim: accomplice liability may be based upon an omission when there was a legal duty for the defendant to intervene and the defendant purposely did not do so to allow principal to inflict harm 
iii. Mere Presence: mere presence is sufficient if there is a prior understanding that the defendant’s presence is offered as a form of encouragement 
iv. Help Need Not Contribute to Criminal Result: a person is guilty of aiding and abetting a crime even if the criminal result would have occurred without defendant’s assistance [State v. Tally]
v. Principal Need Not be Aware of Accomplice’s Acts: a person can aid and abet a crime even though the principal is unaware of the accomplice’s help 
vi. Attempted Complicity
· Common law did NOT recognize attempts to assist that could not actually provide assistance
· MPC recognizes accomplice liability if a person attempts to aid another in the commission of a crime [MPC 2.06(3)]
3. Relationship Between the Liability of the Parties 
a. Accomplice and principal liability do not depend upon each other 
i. Feigned Accomplice: a person who acts as an accomplice in an effort to apprehend the principal during the commission of a crime is not guilty of aiding and abetting the offense (ex: someone trying to prevent crime, undercover agent, etc.) 
ii. Excused Principal: accomplice liability does not depend on conviction of the principle for the underlying offense 
· Principals may be excused from crimes for many reasons (including immunity, specialized defenses, or cooperation with law enforcement) 
· As long as a crime was committed and the accomplice purposely assisted in its commission, accomplice is guilty of crime even if principal is not convicted
· Prosecution need only prove that a crime was committed and that accomplice participated before or during its commission 
4. Defenses to Accomplice Liability 
a. Abandonment/Withdrawal: under rare circumstances, defendant can claim abandonment as a defense to accomplice liability if defendant abandons the crime before the principal completes the crime 
i. Common Law: abandonment was not a defense to accomplice liability BUT some jurisdictions have added a statutory defense for defendants who voluntarily and completely renounce involvement in a crime and make substantial efforts to prevent it 
ii. MPC 2.06: recognizes an abandonment defense if defendant terminates complicity prior to the commission of the offense either:
· Depriving the plan of its effectiveness/wholly thwarts crime, OR
· Providing sufficient warning to law enforcement to prevent commission of the crime [People v. Cooper]
B. Conspiracy[footnoteRef:17]  [17:  Conspiracy = “darling” of the prosecution] 

1. Nature of Conspiracy Crime: premised on the assumption that group crimes pose an extra risk to safety and compliance with the laws (the more people involved in the planning and execution of a crime, the more likely the crime will succeed)   
a. Conspiracy = an agreement by two or more persons to commit a crime (*memorize this)
i. To be guilty of conspiracy, defendant must have (1) agreed to commit a crime, (2) with the intent to have the crime succeed, (3) one of the conspirators must have committed an overt act toward the commission of the crime (in some jurisdictions)
b. Duration of a Conspiracy: remains in effect until it has been abandoned or its objectives have been achieved (conspiracy not automatically terminated just because it is impossible to achieve its objectives) 
i. Abandonment: conspiracy considered abandoned when none of the conspirators is engaging in any action to further the conspiratorial objectives 
ii. Withdrawal/Renunciation: a single conspirator can limit his criminal liability to some degree by renouncing his involvement and withdrawing from the group 
2. Substantive Consequences
a. Separate Crime: unlike accomplice liability, conspiracy is a separate crime and a defendant may be guilty of both conspiracy and the substantive crime that was the object of the conspiracy (but like accomplice liability, conspiracy is also an inchoate crime) 
i. MPC diverges from common law: under MPC, crime of conspiracy merges with completed target offense unless prosecution proves conspiracy involved commission of additional offenses not yet committed or attempted
b. Conspiracy Punishes Preparatory Conduct: conspiracy punishes the mere act of agreeing even if there is no substantial step toward completing the crime 
c. Conspirators Have Co-Conspirator Liability: once a defendant joins a conspiracy, he is responsible for all acts of the co-conspirators done within the scope of the conspiracy even if there is no evidence of accomplice liability (no need to help)
d. Venue: can bring charge anywhere where any of part of conspiracy occurred
e. Statute of Limitations: doesn’t start to run until last act of last co-conspirator 
3. Procedural Consequences
a. Conspiracy Charge Joins Multiple Defendants for Trial: allows prosecution to join large group of defendants for trial and thereby present a broad view of their criminal activities for jurors’ considerations 
4. Elements of Conspiracy 
a. Actus Reus: agreement to commit a crime 
i. Nature of Agreement: an agreement to commit a crime may be expressed or implied (rare for conspirators to openly agree to commit a crime so must look to circumstantial evidence to determine whether there has been such an agreement)
· Can be proven by concerted action: course of conduct of alleged conspirators can be used to infer an agreement (jointly planned, arranged, carried out, etc.) 
· Parallel Action vs. Common Design: two defendants coincidentally engaged in parallel action to commit a crime are not guilty of conspiracy, the evidence must indicate a tacit agreement between them 
· Mere presence at a crime scene is ordinarily NOT enough to establish agreement BUT it is uncommon that conspirators would invite an innocent party to come and watch [United States v. Alvarez]
ii. Agreement with Unknown Parties: conspirator need not know or have contact with all other members of a conspiracy 
iii. Joining Ongoing Conspiracy: a person who joins an ongoing conspiracy is responsible for co-conspirator’s prior acts 
b. Overt Act Requirement: at common law, there was no requirement of an overt act to prove conspiracy (merely agreeing to commit an illegal act was sufficient) but under modern statutes, an overt act is required for conspiracies involving less serious offenses 
i. Overt Act = ANY legal or illegal act done by ANY of the conspirators to set the conspiracy in motion 
· Only one conspirator needs to commit an overt act
· An overt act may be in itself an innocuous (not harmful) act 
c. Mens Rea: conspiracy requires two mens rea levels, (1) intent to agree (intent to join conspiracy) and (2) purpose to commit a crime 
i. Knowledge is Insufficient: knowledge alone is insufficient to establish the mens rea for conspiracy, at least for conspiracies to commit serious crimes 
· Defendant must join conspiracy with purpose of having crime succeed [People v. Lauria]
ii. Inferring Purpose: purpose may be inferred by:
· Direct Evidence: contract, verbal agreement, etc.
· Circumstantial Evidence:
· The defendant has a stake in the venture (which may be shown by inflation rates charged for illegal use of business) 
· The defendant’s goods or services serve no legitimate use
· The volume of business with the illegitimate enterprise is grossly disproportionate to that of legitimate business 
· Anything else that shows defendant is invested in wanting the crime to succeed (ongoing relationships, cover-ups, etc.)
iii. Mens Rea for Attendant Circumstances: if knowledge as to attendant circumstances is not required for substantive offense, then such knowledge is also not required for conspiracy to commit that offense 
· Ex: conspiracy to assault a federal officer does not require that the victims know that their intended targets are federal officers [United States v. Feola]
5. Conspiracy as a Form of Accomplice Liability 
a. Pinkerton Liability = a conspirator is responsible for all acts of co-conspirators during the course of and in furtherance of the conspiracy if there is a common venture (i.e. chain conspiracy or wheel conspiracy with spokes connected) [Pinkerton v. United States]
i. Any act that is reasonably foreseeable is in furtherance of the crime
ii. Proof of Accomplice Liability is NOT Required: co-conspirator is automatically responsible for criminal acts of co-conspirators in furtherance of conspiracy regardless of whether knew of or participated in those crimes 
iii. Co-Conspirator Liability is NOT retroactive: conspirator is not responsible for substantive offenses committed before joining conspiracy, but acts committed by defendant’s co-conspirators before joining can be used as evidence for general conspiracy charges 
iv. MPC rejects Pinkerton liability and requires proof of accomplice liability (because Pinkerton liability is imposed even when the defendant is not personally culpable) 
b. Scope of the Agreement: Single vs. Multiple Conspiracies
i. Scope of Conspiracy Defines Defendant’s Potential Pinkerton Liability
· Because defendant is responsible for criminal acts of all co-conspirators, it is important to define the scope of a criminal agreement 
· There are two general configurations (some are hybrids of these two types with wheel conspiracies at the extreme ends of a chain conspiracy) 
· Wheel Conspiracy = conspirators are each independently working with the same middleman [Kotteakos v. United States]
· In order for it to be considered one conspiracy, individuals working with middleman must themselves be tied together by common interests in a single venture (need rim on wheel)
· If there is one conspiracy, each conspirator is responsible for criminal acts of each person interacting with common middleman 
· Connecting the Spokes: one way to show a common interest is to prove that individual conspirators relied on success of each other in succeeding at their plan [Anderson v. Superior Court]
· If individuals are not tied together by a common interest, there is not one conspiracy but multiple conspiracies
· Chain Conspiracy = conspirators participate in single conspiracy by performing different roles along a single distribution line (each is responsible for criminal violations of others on distribution line: manufacturer, middle man, distributor) [Blumenthal v. United States]
ii. Braverman Rule = one conspiracy with multiple objectives (a single conspiracy may have multiple objectives and if so, it is still ordinarily viewed as one conspiracy) 
c. MPC Approach: a person is guilty of conspiring with others if he knows that the person with whom he has directly conspired has conspired with other people, even if the defendant does not know their identity [MPC 5.03]
i. Multiple criminal objectives is one conspiracy as long as multiple crimes are object of the same agreement or continuous conspiratorial relationship [MPC 5.03(3)]
6. Parties: conspiracy requires an agreement between a minimum of two qualified parties (depending on the jurisdiction, certain individuals may not qualify as parties to a conspiracy) 
a. Gebardi Rule: a person that a particular law is intended to protect cannot be a party to a conspiracy to violate that law [Gebardi v. United States]
b. Wharton Rule: if it is impossible to commit the substantive offense that is the objective of the conspiracy without cooperative action, an agreement to commit that offense is not an indictable conspiracy (ex: dueling, bigamy, adultery, incest, gambling, etc.) 
i. Only applies when the only two people involved are the only two people necessary to commit the substantive crime (if more than two are involved, Wharton rule does not prohibit conspiracy charge)
ii. EXCEPTION: drug dealing (because of legislative intent)  
c. Bilateral Rule: at traditional common law, a conspiracy requires at least “two guilty minds” so if one of the two (only applies when there are two) persons charged with a conspiracy cannot be prosecuted for the crime, there is no conspiracy 
i. The following situations raise concerns under the bilateral rule:
· Feigned Conspirator: under this rule, defendant could not be convicted for conspiracy with police informant or undercover officer (rationale: no risk)
· Acquittal of all Co-Conspirators: acquittal of all co-conspirators in the same trial triggers the bilateral rule (because there aren’t two “guilty minds”) 
· Special Defenses for One Conspirator: if a conspirator has a defense that does not address the existence of the conspiracy, it will likely NOT affect a conspiracy charge against the remaining co-conspirator
· Defenses include diplomatic immunity, insanity, spousal privilege, etc. 
· Finding of insanity for one co-conspirator does NOT affect culpability of sane co-conspirator 
· No Requirement that all Conspirators be Tried: bilateral rule requires only that there be two or more defendants eligible for prosecution, but does not require that all defendants be tried 
d. Unilateral Rule: as long as defendant believes she is conspiring with another person to commit a crime, she is guilty of conspiracy regardless of whether the other person can be convicted [MPC 5.04(1)(b)] [State v. Garcia]
i. MPC and many state jurisdictions have adopted unilateral concept of conspiracy
7. Attempt to create or join a conspiracy is solicitation 
8. Defenses to Conspiracy
a. Abandonment: if everyone in a conspiracy abandons the plans of the conspiracy, defendant is only responsible for crimes that were committed when conspiracy was still active (stops Pinkerton liability but still liable for what has already been done) 
b. Withdrawal from Ongoing Conspiracy: under common law, if a defendant withdrew from an ongoing conspiracy, still responsible for initial crime of conspiracy but would no longer be responsible for ongoing crimes of the conspiracy 
i. To withdraw, conspirator must notify co-conspirators of withdrawal 
c. MPC Approach: allows for defense to underlying conspiracy charge, as well as to ongoing co-conspirator liability 
i. Withdrawal: if a person informs co-conspirators of withdrawal or notifies authorities of termination of association with conspiracy, not responsible for ongoing acts of co-conspirators [MPC 5.03(7)(c)]
ii. Renunciation: if defendant successfully thwarts the success of a conspiracy, may also escape liability for initially joining conspiracy [MPC 5.03(6)]
DEFENSES
A. Affirmative Defenses = defenses that are raised by the defendant after the prosecutor has proved all the necessary elements of the crime (underlying every defense is the questions of whether or not we want to punish the defendant) 
B. Justifications = recognizes that defendant made the right decision given the circumstances 
1. Self-Defense = allows use of force when defendant is facing threat of force (subset of necessity)
a. Common Law Elements
i. Honest and Reasonable[footnoteRef:18] Fear of Death or Great Bodily Harm  [18:  Prosecutors try to apply the most objective standard of reasonableness while defendant wants to specify and individualize the reasonable person to fit defendant's attributes and experiences ] 

· Semi-Objective Standard: reasonableness standard for self-defense is not strictly objective, it is based on a reasonable person in the defendant’s situation and the jury must determine the reasonableness of defendant’s acts by evaluating the circumstances facing the defendant:
· Physical attributes of defendant and assailant 
· Defendant’s prior experiences
· Physical movements and comments of potential assailant 
· Imperfect Self-Defense: in some jurisdictions, if defendant has an honest but unreasonable fear, defendant’s crime is mitigated to voluntary or involuntary manslaughter [People v. Mendez]
· Reasonable but not Correct: law does not require that defendant correctly evaluate threat (belief need not be correct just reasonable)
· Impact of Battered Spouse Syndrome on Reasonableness Requirement: court have recently been willing to accept expert evidence on BSS so that jury can decide whether a reasonable person in battered spouse’s situation would have believed she was in imminent danger of death or serious bodily injury [State v. Kelly]
· Criticisms: concerns that this defense institutionalizes negative stereotypes of women as helpless victims 
· Race as a Factor: the reasonableness standard may allow race to be used as a factor in evaluating a threat, if the ordinary person in society would also consider it as a factor but other commentators have argued that even if racial fear is typical, it should not be considered reasonable, and courts should therefore exclude race evidence from trial [People v. Goetz]
· Cultural as a Factor: an important issue is raised as to whether defendant’s culture should be considered in deciding whether a reasonable person would have acted in self-defense 
· MPC/Subjective Standard: unlike common law, MPC uses subjective standard for determining when use of force is necessary (reasonable person from defendant’s perspective) [MPC 3.04(1)]
· A defendant’s subjective belief that force was necessary is sufficient UNLESS the defendant is charged with a crime requiring only recklessness or negligence 
ii. Perceived Threat to Defendant is Unlawful and Immediate/Imminent: killing is only justified when defendant has no other alternative than to use force against another (if threat is not imminent, there are usually alternative measures available) 
· Objective Standard/Imminence in Fact: traditional common law uses as objective standard to determine whether defendant faced threat of imminent harm (“here and now”) [State v. Norman]
· Reasonable Person Standard: reasonable person in defendant’s situation 
· Reasonable person in battered woman’s situation would always believe that threat is imminent → don’t have to be right but have to be reasonable 
· Criticisms: people can lie or exaggerate (most courts reject this standard) 
· No Preemptive Strikes: under traditional approach, defendant is not allowed to launch preemptive strike if she fears danger in the future (other lawful alternatives must be found) [State v. Schroeder]
· Battered Spouse Syndrome: some jurisdictions have used BSS evidence to relax the imminence requirement 
· Lawful Force: a person may NOT defend himself against lawful force, no matter how imminent
· MPC Approach: immediacy of threat facing actor is viewed from actor’s subjective standpoint (subjective standard does not require that self-defense be triggered by an actual assault) 
iii. Defendant Reacted with Proportional Response, Not Excessive Force
· Deadly Force: as part of the proportionality requirement, deadly force may only be used when defendant faces threat of deadly force or serious bodily injury 
· In some jurisdictions, deadly force may also be used against threat of serious felonies (ex: kidnapping, forcible rape, robbery, etc.) 
· Force May Only Be Used Against Attacker: self-defense only authorizes the use of force against one’s attacker, it is not a justification for using force against a third person 
· Risk of Injury to Others: if defendant acts in self-defense against an attacker and an innocent party is accidentally injured, defendant is not responsible for third party’s accidental injury UNLESS defendant was negligent or reckless as to risks to innocent parties 
· MPC Approach: limits use of deadly force to cases where threatened danger is “death, serious bodily harm, kidnapping, or sexual intercourse compelled by force or threat” (many jurisdictions have followed MPC and expanded situations in which deadly force can be used to include those crimes that easily escalate into a threat of deadly force or serious bodily harm) 
iv. Defendant was Not the Initial Aggressor
· Initial Aggressor = first person to escalate a confrontation to violence by the use of threatened use of force (an initial aggressor loses the right to use deadly force, but retains the right to use non-deadly force)
· Initial aggressor is not same as instigator
· Ex: if a gang member enters the territory of another gang where he knows he is unwanted, he still has a right to be there so he is just an instigator not an initial aggressor 
· Reclaiming Right to Use Self-Defense: an initial aggressor may reclaim the right to use self-defense by communicating to his adversary his intent to withdraw and attempting to do so in good faith
· Returning from Safe Haven to Place of Violence: defendant who has reach a point of safe haven and then intentionally returns to a scene of violence and confrontation is generally considered an aggressor who is not entitled to use self-defense [Laney v. United States]
· MPC Approach: more flexible approach to an initial aggressor’s use of force
v. Defendant has Duty to Retreat Before Using Deadly Force (in some jurisdictions)
· Traditional Common Law: no duty to retreat before resorting to force
· How to Determine if There was a Duty to Retreat?
· Step 1: was lethal/deadly force used? 
· Step 2: can defendant retreat with full safety? 
· Step 3: if yes to first two questions, are there any exceptions? 
· When Duty Arises: duty to retreat only arises if defendant uses deadly force 
· Timing: duty to retreat arises only at the moment force is used (if defendant hears he is going to be attacked, does not have duty to avoid confrontation) 
· Ability to Reach Complete Safety: even when there is a duty to retreat, defendant only has a duty to do so when he knows he can reach complete safety by retreating 
· Exception to Retreat Rule: under “Castle Rule” defendant does not have duty to retreat when is is attacked in his own home 
· Florida “Stand Your Ground” Laws: if you have a right to be there, you don’t have a duty to retreat 
· Justification: cannot rely on protection from police so have to be able to protect yourself 
· Criticisms: this sets us up for more lethal encounters, moves it from “necessity” to “make my day” 
b. MPC Approach: takes more flexible approach to self-defense and allows for self-defense when actor believes that such force is immediately necessary for purpose of protecting self against use of unlawful force [MPC 3.04]
i. Honest belief by actor that force is immediately necessary 
· Subjective Standard: unlike common law, MPC uses subjective standard for determining when use of force is necessary [MPC 3.04(1)]
· Limitation: if defendant is reckless or negligent in his belief that self-defense is necessary, he is responsible for any crimes that only require recklessness or negligence, such as manslaughter or negligent homicide [MPC 3.09(2)]
· Flexible Concept of Immediacy: immediacy of threat facing actor is viewed from actor’s subjective standpoint (subjective standard does not require that self-defense be triggered by an actual assault) 
ii. Use of deadly force
· Under MPC, deadly force may only be used when actor believes such force is necessary to protect himself against death, serious bodily harm, kidnapping, rape 
iii. Initial Aggressor Rule: MPC recognizes initial aggressor limitation on use of self-defense but initial aggressor only loses privilege of self-defense if provokes use of force with purpose of causing death or serious bodily harm 
iv. Duty to Retreat: there is a duty to retreat before using deadly force if defendant knows he can do so with complete safety 
· Exceptions are made when defendant is in his dwelling, workplace, or is a public officer performing his duty [MPC 3.04(2)(b)(ii)]
v. Injury to Third Party: defendant can assert self-defense when he accidentally harms a bystander, unless he has acted recklessly or negligently with regard to bystander's safety (cannot claim self-defense for manslaughter or homicide) [MPC 3.09(3)]

	COMMON LAW STANDARD
	MPC STANDARD

	(1) Honest and reasonable fear
	(1) Honest fear

	(2) Immediate threat
	(2) Flexible imminence 

	(3) Proportional response (no excessive force) 
	(3) Limits on use of deadly force

	(4) Not initial aggressor
	(4) Limits on initial aggressor

	(5) Duty to retreat (modern common law) 
	(5) Duty to retreat 



2. Defense of Others[footnoteRef:19] [19:  In determining whether the defense of another is authorized, first analyze whether the person being defended would have been entitled to use self-defense, then decide whether the defense of another is justified under the three approaches ] 

a. Common Law Approaches
i. Majority Reasonableness Standard: defendant may use force to protect another person if the defendant reasonably believes the use of force is justified to defend a third person from imminent unlawful attack 
· Want to encourage Good Samaritans to help others 
· Would a reasonable person believe that the victim could use self defense? 
ii. Minority Alter Ego/Act at Peril Rule: in some courts, defendant “stands in the shoes” of the person being defended (defense of another is authorized only if person being defended has right to use defensive force) 
· Have to first do the analysis of whether the victim would initially be entitled to self-defense 
b. MPC Approach: allows defense of another when defendant believes use of force is necessary (subjective standard) BUT if defendant is mistaken in belief, responsible for any reckless or negligent offense [MPC 3.09(2)]

	COMMON LAW MAJORITY 
	COMMON LAW MINORITY 
	MPC STANDARD

	Reasonable belief force was necessary (good samaritan) 
	Defendant “stands in shoes” of the other person (if person being defended is not entitled to self-defense, then neither is the defendant) 
	Belief that use of force is necessary BUT responsible for reckless or negligent offenses if mistaken 



3. Defense of Property 
a. Common Law: deadly force was permissible to prevent any felony
i. Today, deadly force may NOT be used solely to defend property (human life is more valuable than property) [People v. Ceballos]
b. Spring Guns: mechanical devices may not be used to defend property if they constitute the use of deadly force
i. Dogs could potentially be like a mechanical device that would indiscriminately kill an intruder 

	EARLY COMMON LAW 
	MODERN RULE

	Deadly force permitted to prevent any felony
	Deadly force NOT permitted to protect property



4. Necessity: Choice of Evils[footnoteRef:20]  [20:  If defendant is forced by “forces of nature” to commit a criminal act, necessity NOT duress is proper defense to assert (only another human being can cause duress, people or natural forces can generate necessity)] 

a. Common Law Elements 
i. Defendant Faces a Choice of Evils: choice is usually between immediate physical harm and committing a crime 
· Economic necessity alone will NOT justify commission of a criminal act
ii. There are no Apparent Legal Alternatives: necessity is a defense of last resort so if there is a lawful alternative, the defendant must select it 
iii. There is an Immediate Threat: defendant has time to find another alternative if threat is not immediate 
· The threat of future harm does not warrant the use of the necessity defense 
iv. Defendant Chooses the Lesser Harm: most important element of necessity  
· Objective Standard: jury decides whether defendant, from society’s point of view, picked the lesser evil
· Greater vs. Lesser Evils: loss of life is greater evil than loss of property (in some jurisdictions, loss of more lives is greater evil than loss of fewer lives) 
b. Limitations on Use of Necessity Defense
i. Not Self-Created: defendant cannot create a necessity and then use that necessity as an excuse to violate the law 
· MPC: defendant who creates own necessity may still assert a necessity defense to intentional crimes (but not in negligent offenses) 
ii. No Contrary Legislative Intent 
· General Rule: necessity defense may not be used when the legislature has already decided that the defendant’s alleged necessity does not outweigh society’s support for a particular law
· Civil Disobedience Cases: rarely succeeds because harm is not imminent, defendants have other lawful alternatives, and society has already determined defendant’s assessment of two evils is incorrect 
· Direct vs. indirect civil disobedience 
iii. Economic Necessity Insufficient: economic necessity alone will not justify commission of a criminal act
· MPC: does not have a specific restriction against economic necessity, although it is unlikely its harm would outweigh the harm of violating the law 
iv. Prison Escape Cases: necessity is recognized as a defense to prison escape but there is an additional requirement that the escapee surrender immediately upon reaching a place of safety [People v. Lovercamp]
· Although surrender is treated as a separate requirement, it is actually an expansion of the no legal alternative requirement 
· The fact that defendant surrendered shows that he would have chosen a legal alternative if one had been available 
· This additional requirement is also necessary for a duress defense 
v. Necessity in Homicide Cases: majority rule is that necessity is not a defense in intentional homicide cases but in those jurisdictions where defense is allowed for homicide, a lesser number of lives may be sacrificed to save a greater number 
· MPC allows use of necessity defense in homicide cases as long as fewer number of lives are lost to save a greater number[MPC 3.02]
vi. Necessity in Torture Cases: Bybee Memorandum in US triggered controversy because suggested that there may be necessity defense if torture is used under extreme circumstances to prevent a terrorist attack [Public Committee Against Torture v. State of Israel]
c. MPC Approach: provides for a choice of evils defense so defendant may engage in criminal conduct to avoid harm if [MPC 3.02(1)]:
i. Harm avoided is greater than the harm done 
· There is no specific prohibition to the use of a choice of evils defense for this offense 
· There is no clear legislative purpose to exclude the choice of evils defense in defendant’s situation 
d. Differences Between Common Law and MPC 
i. No Imminence Requirement: under MPC, imminence of injury is just one factor to be considered in deciding whether the defendant had a lawful alternative 
ii. No Absolute Prohibition of Self-Created Necessity: under MPC, defendant only responsible for any crimes of recklessness or negligence caused by actions 
iii. Necessity May Be Applied in Homicide Prosecutions: allows necessity defense in homicide cases as long as fewer number of lives are lost to save a greater number

	REQUIREMENTS
	LIMITATIONS

	(1) Choice of evils
	(1) Not self-created

	(2) No apparent alternatives
	(2) No contrary legislative intent

	(3) Immediate threat
	(3) Economic necessity insufficient

	(4) Defendant chooses lesser harm 
	(4) Not available for homicide 



C. Excuses = recognizes a limited number of defenses where defendant made socially wrong choice by engaging in certain conduct, but was either not fully capable of controlling behavior or for other policy reasons should be excused from criminal liability 
1. Duress: if defendant is compelled by another person’s use of force or threat of force to commit a crime, defendant may claim defense of duress 
a. Common Law Duress Requirements:
i. Threat of death or grievous bodily harm: no recognition of economic duress or threat to reputation [State v. Toscano]
ii. Imminently posed [United States v. Flemming]
iii. Against the defendant or a close friend or relative
iv. Creating such fear that an ordinary person would yield: “man of ordinary fortitude and courage might justly yield to” is reasonableness requirement (more objective than MPC) 
v. Defendant did not put himself in the situation (ex: gang membership) 
vi. Defendant did not kill another person (defense not available for homicide)
b. Model Penal Code Duress Requirements [MPC 2.09]:
i. Threat of unlawful force: sliding standard (the greater the crime, the more serious a threat must be to excuse defendant’s conduct) 
ii. Against defendant or any person 
iii. The type of threat that would cause a person of “reasonable firmness” in defendant’s situation to yield: reasonableness requirement allows jury to consider subjective factors such as defendant’s size, strength, age, and health in making its decision (only matters of temperament are excluded) [People v. Romero]
iv. Defendant did not recklessly put himself in the situation: more forgiving than common law because defendant retains a duress defense UNLESS he recklessly places himself in a situation in which it is probable he will be pressured into committing a crime 
v. The defense is available for any crime: allows a partial defense for homicide 
c. Differences Between Common Law and MPC (MPC is broader in several ways)
i. MPC Abandons Deadly Force and Imminence Requirements: for MPC, these are just factors for trier of fact to consider in deciding whether a person of reasonable firmness in defendant’s situation would have committed the offense 
ii. MPC Recognizes Threat to Any Person
iii. MPC’s Reasonableness Requirement Includes Aspects of Defendant’s Situation: MPC allows trier of fact to consider subjective factors regarding defendant (evidence such as BWS/BSS has a better chance of being introduced)  
iv. MPC Duress Can Be Applied in Homicide Situations: no prohibition against using duress as defense in homicide cases

	COMMON LAW STANDARD
	MPC STANDARD

	(1) Threat of death or serious bodily harm 
	(1) Threat of unlawful force

	(2) Imminently posed
	(2) No imminence requirement

	(3) Against defendant or close relative or friend 
	(3) Against any person

	(4) Such fear that an ordinary person would yield 
	(4) Such fear that a person of reasonable firmness in defendant’s situation would yield 

	(5) Limitation: defendant did not put self in situation 
	(5) Limitation: defendant did not recklessly put self in situation

	(6) Limitation: not available for homicide  
	(6) Limitation: available for homicide 



2. Insanity: mental disorder that provides a full defense to a criminal charge (insanity may also preclude defendant from being tried or executed for an offense) 
a. Competency vs. Insanity
i. Competency = examines defendant’s mental state at the time of trial but is NOT a defense (T2)
· Competency Requirements: defendant must be competent to stand trial and, if applicable, to be executed 
· Competency to Stand Trial: test for mental competency to stand trial is whether defendant has sufficient ability to (1) consult with attorney and (2) rationally understand the proceedings against her [Dusky v. United States]
· Forced Medications: some courts have permitted forcible medication of defendants in order to make them competent to stand trial but Supreme Court held that forcible medication may be violation of due process if other treatments are available to render defendant competent to stand trial 
· Amnesia: Defendant suffering from total amnesia but is otherwise in full command of faculties is competent to stand trial
· Competency to be Executed: all states bar execution of a condemned prisoner who becomes insane because it violates the Eighth Amendment’s proscription of “cruel and unusual punishment” 
· Defendants should be able to mentally and spiritually prepare for their death
· The retributive force of the death penalty depends on defendant’s awareness of penalty's existence and purpose
· Spectacle of executing an insane person would be cruel 
ii. Insanity = describes a defendant’s mental state at the time of the crime and defendant is excused from committing a crime if he was legally insane during commission of the offense (T1)
b. Mental Disease or Defect: 
i. Disease = any abnormal condition of the mind which substantially affects mental or emotional processes and substantially impairs behavior controls [McDonald v. United States]
ii. Legal Concept: insanity is a legal standard (although medical findings are considered in the legal determination, ultimately, whether a person will be excused from responsibility because of insanity is a legal, social, and moral determination)
· Legal diseases are defined by their impact on defendant’s behavior rather than by their scientific characteristics
iii. Not all diseases recognized for medical purposes are recognized for an insanity defense [State v. Guido]
iv. Factors for Determining When a Mental Condition Constitutes a Disease:
· Does the condition have clear symptoms?
· Do the medical and scientific communities support to recognition of this condition as a criminal defense?
· Is this a condition defendants are likely to bring upon themselves?
· Is this condition easily feigned?
· How many cases are likely to be covered by this disease?
· Are there any other policy reasons to exclude or include this condition as a disease?
v. Disorders Often Raised Under Insanity Defense That are not Necessarily Accepted as Legal Diseases:
· BSS/BWS / compulsive gambling disorder / PMS / postpartum disorders / multiple personality disorder / PTSD / alcohol and drug addictions 
· Psychopathy: a psychopath is an offender with a long history of antisocial conduct (courts generally do NOT afford an insanity defense to psychopaths merely because they have a predilection to commit crimes BUT in some extreme cases, courts have recognized such a condition) 
· Psychopaths are treated as criminal and not insane because:
· The description may apply to a broad range of defendants
· Psychopaths need to be confined and would endanger other patients and staff in a mental hospital environment 
· MPC Approach: the caveat paragraph provides that the terms mental disease or defect do not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct (excludes psychopathic personality from concept of disease) [MPC 4.01(2)]
c. Requirements of Insanity Defense/Tests for Insanity
i. Traditional M’Naghten Test
· Defendant is presumed to be sane and at T1,
· Defendant was laboring under a defect or disease of the mind, and
· Defendant did not know:
· The nature and quality of his acts, or
· Has to understand his own physical action 
· That his acts were wrong 
· Even if a defendant understands the physical nature of his acts, he must know that his acts are wrong 
· Morally wrong = based upon society’s morals, not the individual defendant’s morals [State v. Crenshaw]
· Legally wrong = usually the same as morally wrong because laws are based on society’s morals
ii. Additions to the M’Naghten Test
· Deific Decree Exception: most jurisdictions recognize an insanity defense when defendant, due to mental illness or disease, believes that Gd or a Supreme Being ordered him to commit the crime (in such cases, defendant may know actions are morally and legally wrong, but he believes that a deific decree has overridden society’s morals) [State v. Comeron]
· Does not apply to defendants who kill because of their religious beliefs (limited to those who claim to actually hear voice of Gd) 
· Irresistible Impulse Test: accused is legally insane if, due to a mental disease or defect, he would have been unable to stop himself even if there had been a policeman at his elbow at the time he committed the crime 
iii. MPC Approach: provides a standard for insanity that is more lenient than traditional approach 
· Relaxes requirement that defendant know the difference between right and wrong and focuses instead on whether a defendant lacks substantial capacity to appreciate[footnoteRef:21] the nature or consequences of his acts (allows a partially impaired person, like schizophrenic, whose disorientation is extreme but not total, to qualify)  [21:  STUDY TIP: appreciation = knowledge + emotional understanding (i.e. affect) ] 

· Conform His Conduct: with this clause the MPC expressly adopts the common law irresistible impulse test 

	M'NAGHTEN STANDARD (narrower)
	MODEL PENAL CODE 4.01 STANDARD (broader)

	(1) Defendant is presumed to be sane 
	(1) Defendant is presumed to be sane

	(2) Defendant must prove that, at the time of the act:
	(2) Defendant must prove that, at the time of the act:

	     (a) Defendant has a mental disease or defect 
	     (a) Defendant has a mental disease or defect 

	     (b)  Defendant does not know:
	     (b) Defendant lacks substantial capacity to: 

	            (i) the nature and quality of acts
	            (i) appreciate wrongfulness of conduct [cognitive]

	            (ii) that it is legally wrong 
	

	(3) Irresistible impulse (common law additions)
	            (ii) conform their conduct [volitional]

	(4) Deific Command (common law addition) 
	



d. Approaching an Insanity Issue: 
i. Was there a mental disease or defect? discuss factors that determine mental diseases
ii. Which Insanity Standard Does the Jurisdiction Use? discuss M’Naghten standard plus additions and MPC approach 
iii. What are the Consequences if the Defendant is Deemed Insane? imprisonment vs. civil conviction 
3. Diminished Capacity[footnoteRef:22]: controversial defense that has been abandoned by many jurisdictions where defendant can claim that because of a mental condition, he could not form the intent for a more serious specific intent crime and is only guilty of a lesser offense  [22:  EXAM TIP: if a question asks what “mental defenses” the defendant could raise, it is best to analyze the problem for both insanity and diminished capacity → if defendant’s condition doesn’t qualify as a disease or defendant knew acts were wrong, alternative defense of diminished capacity may apply ] 

a. Rationale for Defense: although some mental conditions will be insufficient to trigger a full insanity defense, they may demonstrate that defendant was unable to form the mens rea for the crime 
b. When Applied: similar to voluntary intoxication defense where evidence of defendant’s mental condition is used to prove that defendant did not form mens rea necessary for specific intent crime 
c. Objections to Defense: allows defendant to evade responsibility based on vague psychiatric testimony and nebulous standards for mental disabilities (Supreme Court held that it does NOT violate due process to limit mental illness evidence to claims of insanity) 
d. Partial Defense: only a partial or mitigating defense to specific intent crimes 
e. Three Approaches to Diminished Capacity:
i. Brawner Approach: drops the level of the crime from a higher level to a lower level
· Still culpable but only of a lesser crime
· Can ONLY use this approach if there is a lesser crime
· M1 → M2
· Specific Intent (purpose/premeditation) → General Intent (reckless) 
ii. Clark Approach: no diminished capacity defense (don’t know for sure if they will be placed in a mental institute like they will with insanity) 
· Can always argue diminished capacity just can’t get expert testimony (can still have observational testimony) 
iii. MPC Approach: diminished capacity may be raised as a defense to any crime and expert psychiatric evidence may be used to negate mens rea for any crime even if that leads to a full defense (evidence that the defendant suffered from a mental disease or defect is admissible whenever it is relevant to prove that the defendant did or did not have a state of mind which is an element of the offense) [MPC 4.02(1)] 
· Can always used diminished capacity (if you cannot form intent for mens rea, then shouldn’t be guilty of the crime) → can be complete defense
· Specific Intent → General Intent 
· General Intent → No Crime 
· Specific Intent → No Crime 
· Negates mens rea for ANY crime
4. Intoxication 
a. Voluntary Intoxication[footnoteRef:23]: in most jurisdictions, voluntary intoxication, if recognized as a defense, can only be used as a defense to specific intent crimes to show that defendant was unable to form the mens rea for the offense which would generally only reduce defendant’s culpability (partial or mitigating defense)  [23:  EXAM TIP: if a crime requires defendant to have “intent to” cause a specific result or cause a further crime, defense of voluntary intoxication is available ] 

i. Specific Intent = crimes requiring proof of purposeful conduct (i.e. an intent to cause a future result, or premeditation, are viewed as specific intent crimes) 
ii. General Intent = crimes that require reckless conduct or very little thinking or planning (voluntary intoxication is NOT a defense for general intent crimes) 
iii. Degree: mere intake is insufficient to demonstrate intoxication, there must be a prostration of the defendant’s faculties [State v. Stasio] 
iv. Voluntary Intoxication Leading to Insanity: even in jurisdictions that take a restrict approach, if defendant has used drugs and alcohol over such a prolonged period that he has become insane, voluntary intoxication is usually recognized as a defense (CANNOT be used to argue temporary insanity, rather defendant’s repeated intoxication must have led to permanent mental damage)
b. Involuntary Intoxication: can be a complete defense if it causes defendant to commit a crime he would not have otherwise committed and can cause legal insanity (affecting defendant’s substantial capacity either to appreciate the criminality of his conduct or to conform conduct to the law) 
i. Unwitting: defendant is unaware that he has ingested drugs or alcohol 
ii. Coerced: defendant is forced to ingest drugs or alcohol
iii. Pathological: a medication or alcohol produces an unexpected or grossly excessive effect (ONLY applies if defendant has no warning as to possible effect of drug or alcohol and its effects were unpredictably extreme of that case) 
c. MPC Approach: under MPC, voluntary and involuntary intoxication are defenses [MPC 2.08]
i. Voluntary: can be used to negate mens rea of any crime, except for reckless or  negligent crimes [MPC 2.08(1-2)]
ii. Involuntary: can serve as a full defense, if it has the same impact as insanity (i.e. causes actor to not know what he is doing or lose ability to conform conduct to law) 

RAPE
A. Rape = common law rape is defined as “unlawful sexual intercourse with a woman without her consent by force, fear, or fraud”
B. Elements of Rape 
1. Sexual Intercourse: the slightest penetration is sufficient for rape (need not be a completed sexual act) 
2. Unlawful: traditionally, husband cannot be guilty of raping his wife
3. Without Consent: requires that defendant be aware he is acting without victim’s consent (this is a material element of the crime) 
a. Resistance: lack of consent is generally established through proof of resistance 
b. Victims Incapable of Providing Consent: in some situations, law presumes that victim is incapable of giving consent
i. Statutory rape (sex with a minor) 
ii. Mentally incompetent victim 
iii. Unconscious victim 
iv. Deception by defendant 
4. By Force, Fear, or Fraud: because of difficulties in ascertaining when a woman has consented to sex, prosecution must also prove intercourse was accomplished by force, fear, or fraud 
a. Force: requirement of force or threat of force has been traditionally interpreted very narrowly by courts and has not included intimidation and non physical threats (but does include threat of physical force) 
b. Deception: traditionally deception was insufficient for rape but modern legislation now recognizes situations where deception is used to create a fear of unlawful physical injury 
C. Mistake as a Defense: traditionally an honest mistake as to consent constitutes a defense to rape (modern view is that defendant’s mistake must be both honest and reasonable) 
D. Problems of Proof: rape cases, especially acquaintance rape cases, are traditionally among the most difficult cases to prove 
1. Corroboration: traditional common law did not require corroboration of victim’s testimony, but some modern statutes do have that requirement for non-forcible rape cases
2. Special Jury Instructions: many jurisdictions admonish jurors to evaluate a rape victim’s testimony with care
3. Attacks on Woman’s Character: traditionally, defendant would attack victim’s character during rape case but, to prevent attacks, many jurisdictions have now adopted special procedural protections for rape victims
a. Rape Shield Laws: limit scope of cross-examination of rape victim (evidence of victim’s prior sexual history is inadmissible unless it involves prior consensual intercourse with defendant) 
E.  Statutory Rape: sexual intercourse with a girl under a certain age, often 18 years old, is strictly prohibited in most jurisdictions (defendant’s mistake of fact as to victim’s age is irrelevant) 

CAPITAL PUNISHMENT[footnoteRef:24] [24:  A complete discussion of capital punishment requires consideration of the traditional purposes of punishment as well as moral and legal issues unique to this punishment such as the effect of an erroneous decision, morality of state-authorized killing, and difficulties of imposing it in a fair and nondiscriminatory manner ] 

A. Arguments in Favor of the Death Penalty 
1. Sanctity of human life: retribution requires that a person who takes a life have life taken to uphold value of human life
2. Deterrence: although not prove, death penalty may deter future murders
3. Incapacitation: necessary to ensure that a person never kills again
4. Historical: has been recognized as an appropriate punishment for the most serious crimes
B. Arguments Against the Death Penalty 
1. Sanctity of human life: taking of a human life cheapens the value of life
2. Deterrence: not a proven deterrent (notoriety accompanying capital punishment may encourage some people to murder) 
3. Incapacitation: not needed to incapacitate dangerous criminals (life imprisonment without parole is a suitable alternative) 
4. Expense: more costly to execute defendants than to incarcerate them for a life term  
5. Error and Irrevocability: inevitable mistakes in criminal justice system cannot be corrected when a defendant has been executed
6. Discriminatory Administration: sociological studies seem to demonstrate that racial and economic discrimination undermine attempts at fair administration of the death penalty 




