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[bookmark: _Toc248503748]How a Bill Becomes a Law

Why is it important to know the details?
· Statutory interpretation/legislative history
· Client strategy: draft or repeal legislation, or attempt judicial change 
[bookmark: _Toc248503749]The basics

Bicameralism
· House – 435 members elected from single-member districts (mostly apportioned according to strict population equality, except at least one representative per state)
· Senate – 100 Senators, elected at large (why?); 2 from each state regardless of state population (gives more power to smaller states) 

Bill must pass in identical form in both houses and be presented to the president (presentment)

Must pass by majority votes in both houses.  

President’s options
· Sign – the bill becomes law
· Don’t sign while Congress is in session—the bill becomes law after 10 days (not counting Sundays)
· Don’t sign while Congressional session ends—the bill does not become law (“pocket veto”)
· Veto bill—the bill does not become law unless Congress votes by a 2/3 margin to override veto.

What power does president have in legislative process?
· Formal versus informal role
[bookmark: _Toc248503750]The complexities

Consideration of bills in the House:
· Under the House rules:
· Speaker of the house refers the bill to committee chair
· Committee chair decides what to do (can kill bill, refer it to subcommittee)
· Subcommittee/committee hold hearings, mark-up and vote on the bill.
· Committee can let bill die, or report it to the full house.
· Rules committee then can kill bill, or adopt “special rule”, dictating how much debate there will be, how amendments will be offered, etc.
· On house floor, debate governed by special rule

Consideration of the bill in the Senate:
· Bill comes up and is read for the first and second times.  
· Presiding officer of the Senate refers bill to committee, or bypasses committee by simple majority vote.  In the civil rights bill, this debate about whether to consider the bill at all went on for 14 days.  
· Committee hearings, markup vote---or directly to floor.
· Possibility of filibuster---no rules limiting debate 
· Majority leader schedules vote though unanimous consent agreement, but no vote unless cloture is invoked by 60 votes (used to be a 2/3 vote)
· After cloture, debate continues, including some post-cloture filibustering.
· Bill is read a third time, followed by a vote.

How do the different House and Senate Rules Affect the Consideration of Bills?
· In the House bills must be referred to a committee, but in the Senate it is easier to circumvent a committee. This becomes a big deal in a fact pattern where the Senate and the House sends a bill directly to the floor. 

What is the likely result of this difference?
· In the House, nongermane amendments are prohibited and debate time strictly limited; in the Senate, riders generally ok unless there is unanimous consent to change the rule, and there is unlimited time for debate unless cloture is invoked. 

What is the likely result of this difference?
· In the House, members specialize on subcommittees; Senators serve on several committees enjoying increased visibility. 

What is the likely result of this difference?

[bookmark: _Toc248503751]Additional complexity: unorthodox lawmaking (Sinclair reading)

Civil Rights Act of 1964 passed in an unorthodox manner.  Why? 

In the last few decades, unorthodox lawmaking has become more common
· Multiple referral 
· Post committee adjustments
· “Special Rules” in the House 
· Changes in Debate rules in the Senate
· Omnibus legislation
· Summits

What factors might have contributed to these changes?
· Stronger parties (realignment)
· More powerful party leadership
· Effect of divided government
· Other factors?

[bookmark: _Toc248503752]Statutory interpretation: a preview before your minds have been polluted by judicial opinion

Hypothetical 9 person legislature considers civil rights legislation
· 4 legislators want a strong civil rights bill
· 1 legislator wants a weaker civil rights bill
· 4 legislators oppose any civil rights bill
· Bill passes 5-4 and contains some ambiguous language.

· How should a court resolve the ambiguity?

· What if there is a conflict in meaning among:
· A committee report
· Floor statement of moderate?
· Floor statement of supporter?
· Floor statement of opponent?

Hypothetical 2
· President pushes for an environmental bill that eases restrictions on polluters
· House passes bill that mirrors president’s proposal
· Senate passes bill that does not ease restrictions on polluters as much
· Conference committee produces bill that passes both houses, containing unclear language on a key provision (why might it contain unclear language?)
· President, in his signing statement accompanying the legislation states his belief that the law is written in line with his views.

· How should court interpret ambiguity in statute?
· What weight, if any, should be given to presidential signing statement?

Hypothetical 3
· Legislature is divided 51-49 (Yellow Party/Orange Party)
· Legislative body votes 51-49 to suspend usual rules and to pass legislation without hearing or debate
· Legislation passes by same 51-49 vote

· Does this present any constitutional problems? Should this matter to a court interpreting the meaning of legislation?
· (Due process of lawmaking issue)
[bookmark: _Toc248503753]Courts and the Legislative Process


Courts ordinarily do not get involved in legislative process.

Courts interact in legislative process primary through act of statutory interpretation.
1. [bookmark: _Toc248503754]Introductory Problems: Title VII	

Griggs- 1970 – (42)
· The question is whether Duke Power’s promotion rule constituted “discriminat[ion] against any individual with respect to his . . terms, conditions, or privileges of employment, because of such individual’s race” under §703(a) of Title VII. 

· How does Title VII define “discrimination?” It doesn’t, one reason is because defining it could have broken up a coalition. 
· What is plaintiff’s theory as to why this is discrimination? 
· What is defendants’ theory as to why this is not discrimination? 

Griggs – 1970 (42)
Duke Power, pre-1955 had a policy of not promoting blacks who were segregated to work in the Labor Department.  After the Civil Rights Act was passed, the company changed its policies, adding a requirement of a high school diploma or a minimum score on an IQ test for positions in areas other than the Labor department. This had the effect of eliminating a large number of African American applicants for positions outside the Labor department. Title VII provides:
· 703(a) 
· (1) Can’t discriminate in hiring, discharge or discriminate based on race, color, religion, sex or nat’l origin
· Discriminate not defined
· (2) Limit or segregate 
· 703(h) OK to have professional ability tests and bona fide seniority or merit system 
· Cannot intend to discriminate (seniority)
· Provided that such test is not designed, intended or used to discriminate
· Wording of two exceptions not identical, worded differently 
· Testing systems broader loophole than others
· 703(e) BFOQ for qualification for sex, religion but never race
· Race is never OK
· Holding outlawing discriminatory effects. (disparate impact)
· Title VII of the Civil Rights Act prohibits employment tests (when used as a decisive factor in employment decisions) that are not a "reasonable measure of job performance," regardless of the absence of actual intent to discriminate. Since the aptitude tests involved, and the high school diploma requirement, were broad-based and not directly related to the jobs performed, Duke Power's employee transfer procedure was found by the Court to be in violation of the Act.
· Court seemed to look at the intent of 
· EEOC interpretation
· The labor committees
· The intent of pivotal legislatures
· As opposed to the intent of the 
· enacting congress (’64), 
· current congress (’71), 
· or the text which seemed to carve out an exception for BFOQ
· 


703(h) of Title VII
· “nor shall it be an unlawful employment practice for an employer to give and act upon the results of any professionally developed ability test provided that such test, its administration or action upon the results is not designed, intended, or used to discriminate because of race . . . ”
· Plaintiff’s response?  Where does “job-related” gloss come from?

In considering section 703(h)…What should be the relevance of:
· The text?
· The EEOC interpretation?
· The intent of the legislator proposing the language?
· The intent of legislative leaders?  
· Intent of pivotal legislators? (Clark-Case memorandum)

[bookmark: _Toc248503755]Title VII Sex Discrimination Materials: Questions		

Chairmen trying to introduce Poison Pill Amendment to Sex Discrimination
· Chairmen Smith not operating in good faith. Trying to insert “sex” to break up coalition.
· A Senator Green who actually supports the statute, argues against the amendment to keep coalition together. 
· True legislative intent is not obvious on its face here. Would be easy to misinterpret statements without context of true intent of legislatures, or the actual action being considered. 
1. The floor debate on the sex discrimination amendment constitutes the entire record on congressional consideration of whether to add sex discrimination to Title VII.  When Rep. Smith offers his amendment, is he operating in good faith?  How can you tell?  What does Rep. Green say that is relevant to the issue of Smith’s motives? Green points out that the men pushing the “sex” amendment were against the equal pay bill for men and women.
2. How does Rep. Smith vote on final passage of the Civil Rights Act?  How do Reps. Griffiths and St. George vote on final passage of the Act?  Assume for the sake of argument that the amendment adding a prohibition against sex discrimination would not have been approved without the support of numerous members who hoped it would be a “poison pill” for the bill as a whole: does that make the provision on sex discrimination less weighty than the provision on race discrimination?  Why?
3. The casebook authors describe Rep. Celler as being “shocked [and] flustered” as he rose to speak against the Smith amendment.  Based on the House floor debate passage you have read, is that an accurate statement?
4. What arguments do Celler and other liberals offer against the Smith amendment?  Do you think his arguments are sincere or simply instrumental and political?  Are Celler’s arguments against the amendment entitled to special weight because he is floor manager of the bill?
5. As a general matter, is there any reason for courts to trust statements made by supporters of a bill (or amendment) more than statements from those who voter against the bill or amendment?  Be prepared to defend your answer.
6. The history of the sex discrimination amendment is an extreme example of the way statutes are developed during the legislative process.  What changes that have occurred since 1964 might make the kind of strategic voting engaged in by Southern Democrats less likely to occur today?

[bookmark: _Toc248503756]Positive and Normative Theories of the Legislative Process

Positive  theories try to describe what is.

Normative theories describe what should be.

Applied in the context of this course, positive theories describe how the legislative process actually works.  Normative theories describe how the process should work, or how courts should interpret statutes in light of how legislatures work.

1. [bookmark: _Toc248503757]How will legislators act (positive question)?
· How do we expect legislators to vote when deciding whether to support or oppose the sex discrimination amendment to the Civil Rights Act? Swayed by special interests, coalitions, long term political objectives, horse trading, sabotaging efforts that they are opposed to.

[bookmark: _Toc248503758]Normative Question: How Should Legislators Act?
· How should the legislators considering the sex discrimination amendment to the Civil Rights Act decide how to vote on the amendment? Consider the substantive merits of the individual amendments text in approving the quality of the larger bill.  
· More generally, how should legislators act? Represent their constituents’ best interests, uphold the constitution, etc. 

[bookmark: _Toc248503759]Proceduralist/Institutionalist Theories
· How do the procedures for passing legislation affect how legislators act? 
[Proceduralist, institutionalist accounts]

· How should  the procedures for passing legislation affect how legislators act?
[pluralist, public choice, civic republican accounts]

Proceduralist Madison’s concern was that direct democracy would produce unwise legislation and he was concerned about factions, both majority and minority factions, which he thought would create unwise legislation. As a result, we have a number of procedures (bicameralism, representative democracy, checks and balances etc.) to help limit amount of legislation/would make it difficult to pass new laws, and thus limit radical and sweeping changes.

Vetogates: at each stage in the legislative process, a proposal can be changed or halted, new coalitions must be formed, and opportunities for logrolling, strategic behavior and deliberation are presented. B/c people that control each of these choke points has the ability to kill a proposal, we call them vetogates.
 Different vetogates:
a. Constitutional prohibitions:
-Art. I, Sec. 7: bicameralism and presentment
-Need 2/3 vote to override presidential veto and to expel a member from House.
b. Formal rules in each house:
-Some rules impose supermajority voting requirements on certain congressional actions.
c. Informal norms and practices (folkways of Congress)
-Seniority norms.
-Committee structure

Institutionalist: laws made through interaction of various institutions reflect an intersection of desires of House, Senate, President, and agency. They emphasize, like Madison, the nature of institutionally generated incentives to shape individual behavior and they explain outcomes in terms of “balance” and “equilibrium.”
How would an institutionalist judge interpret statute: Take into account the way the whole game works (different roles of different players).

Civic Republicans: emphasizes that legislative politics can and should seek to foster a deliberative process that seeks to slow down and improve legislation. Pushes legislators to argue and deliberate before making law, b/c such would tend to create better laws that will help the public.
-This is much different than public choice idea which says that people’s interests are fixed, and they will push these ideas on legislators. Civic republicans, in contrast, say no, legislators can educate voters through debate.
 How would a civic republican judge interpret statute:
2 potential ways:
-Judge might assume the best b/c he assumes that legislators did their job and deliberated and served public interest. More passive
-Or, maybe would say it is his job to figure out if Congress did good and based on this answer, choose to interpret statute narrowly or broadly depending on answer. These judges see themselves as fixing the process (if, wasn’t done well at first). Of course, question arises as to whether judges are competent to do this. More active role.

Public Choice Theory: Public choice school is an account that continues to emphasize the role of organized interest groups in politics and affecting legislatures, but which suggests a more negative normative assessment of interest groups. (also, see Hasen article in Supp)
a. Public choice theorists:  apply economic models to political phenomena and decision-making.  
i. Demand:  Interests groups are the demanders of legislation.
ii. Supply:  desire for reelection.  To get re-elected you need votes and money.  What will attract votes may not attract political money.  Politicians raise money from groups w/ concentrated interests at stake:  either offer concentrated benefits or threat concentrated costs and you’ll get interest groups to fund you.  
b. Question whether all voices are in fact heard, and question whether all have equal access to the legislative process.
c. Argue that business interests are advantaged in this game at expense of larger public interest and groups representing the less advantaged.
d. Mancur Olson in The Logic of Collective Action(53): Thinks of legislation as a public good: once the state has decided to provide clean air for its citizens, all in society will benefit. Yet, any individual effort to pass such a law will have only a minute effect on the probablility of its enactment. Thus, a rationale person will not participate in the political process of enactment at all, preferring instead to free-ride on the efforts of others. If all citizens are rationale, then none will work to influence her representative to pass legislation providing diffuse benefits to the public at large. Thus, the formation of large groups will be virtually impossible, while small groups will form instead. This shows the threat minority factions pose to the public good.

e.  Proper role for a judge under a public choice view:
1) One idea: Job of judge is to identify outlines of deal made between competing groups, and enforce the deal. This is the more passive version.
2) Alternative idea: Interpret rent-seeking provisions (the deals) as narrowly as possible, or simply refuse to enforce the rent-seeking provisions. This is the more active version.
f. Criticisms of public choice theory:
· If you believe public choice theory, it’s not economically rational to vote.  Since people vote there must be non-economic values at stake here.
· Oversimplification of the political process 
· Money and organization do not always translate into clout.
· Legislators are interested in more than simply being reelected.  
· Disregards institutional changes that affect behavior.
· Doesn’t consider the affect of the President on legislative behavior
· Assumes that preferences are independent of and prior to political activity:  participating in decision-making can affect the way a person thinks and feels about a particular issue.  


[bookmark: _Toc248503760]More on the public choice account: Arrow’s Theorem
· Three legislators must vote now on whether to pass one of these three bills.  Pairwise voting.
· Bill 1: Farm bill
· Bill 2: urban renewal bill
· Bill 3: “cash to middle class voters” tax relief bill
· Preferences
· Leg A: Bill 1> Bill 2 > Bill 3
· Leg B: Bill 2 > Bill 3 > Bill 1
· Leg C: Bill 3 > Bill 1 > Bill 2

Getting Around Arrow’s Theorem
· Cycling problems
· Power of the agenda setter
· Structure-induced equilibrium

[bookmark: _Toc248503761]Theories of Legislation and Normative Views of Statutory Interpretation

Consider which theories might justify these approaches:
· Follow views of bill supporters. 
· Interpret legislation in public-regarding way
· Enforce legislative deals (to do so, Rodriguez and Weingast say focus on “pivotal legislators”– why?)
· Ignore all legislative history, and focus on text  


Rodriguez and Weingast’s empirical claim
· When courts follow the views of bill supporters instead of pivotal legislatures, Congress is less likely to pass major bills. (Why?) It discourages compromise. 
· If they are right, does that mean that courts should enforce legislative bargains by focusing on pivotal legislator?

Rodriguez and Weingast’s method for enforcing legislative deals
· Look for statements of pivotal legislators or bill supporters/managers who are trying to reassure pivotal legislators about meaning of proposed bill.
· Need to find “reliable”/”trustworthy” legislative history.
· Possible?  Desirable?
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Casebook: P. 82

Why was Griggs, which adopted the lower court dissent’s views, not overruled by Congress? Because the political clout of the civil rights movement made doing so untenable. 

1. [bookmark: _Toc248503763]Weber – 1979 (87)
· Facts: Who is the plaintiff and what is he complaining about?
· Why did Kaiser enact the program?  Was it “voluntary?”
· Does a voluntary affirmative action program violate 703(a) or 703(d)?
· 703(a): “it shall be an unlawful employment practice for an employer to . . .discriminate against any individual with respect to his . . . terms conditions or privileges of employment,  because of such individual’s race. . . ” 

· 703(d): is unlawful for an employer or union to “discriminate against any individual because of his race  . . in admission to . . any program established to provide apprenticeship or other training.” 

· How can J. Brennan concede that plaintiff’s arguments rests on a “literal reading” of the statute but still find for Kaiser?

· United Steel Workers of America v. Weber - 1979 (87): The agreement between USWA and plant contained an affirmative action plan, designed to eliminate racial imbalances in plant’s almost exclusively white craft-work forces. Black craft-hiring goals were set for each plant equal to the % of Blacks in the respective local labor forces. On-the-job training was established to help with this plan. This case arose from operation of the plan at the plant in Gramercy Louisiana. Until 1974, this plant had hired only craft-workers with previous experience. Blacks made up only 5/273 of these even though they made up 39% of the work force. With the new plan, Kaiser held a training program to train its production workers for craft jobs. Selection of craft workers was made on basis of seniority with proviso that at least 50% of the new trainees were to be Black until the % of Black craft-workers equaled the Blacks in the labor force. Under this program, Kaiser selected 13 trainees (seven Black and six white). The most senior Black selected had less seniority than several white production workers who were not selected. Thereafter, one of those white workers, Weber, brought this action, claiming discrimination in violation of title VII secs. 703(a) and (d), which make it unlawful to discriminate based on race.
· Majority (Brennan): Brennan recognizes Weber’s textualist (literal) argument that 703(a) and (d) plainly prohibit discriminating, but then said that in the context of affirmative action, his reliance on a literal construction is misplaced. He then notes a RULE that a thing may be within the letter of the statute and yet not within the statute b/c not within its spirit, nor within the intention of its makers (purposivism). He then uses purpose as touchstone and holds that purpose was to achieve equality in work force. Then, looking at Congressional intent, he shows that the intent was to change the plight of the Negro in our economy. He jumps right into legislative history to show this.
· Dissent (Rhenquist): First, says that Kaiser’s racial admission quota is flatly prohibited by the plain language of Title VII (703(a) and (d)). In this way, Rehnquist is playing with another touchstone – textualist.  But, even if we have to play the Congressional intent game, the majority is wrong. He says that while usually, legislative history is more vague than the plain text, in this case, the history is clear – that we should not discriminate at all.
· Concur (Blackmun): What is his touchstone? He is acting like a c/l judge. He says that there really is no statute to interpret (b/c Congress did not consider this problem), and thus, he is making up his own law. He makes his best meaning rule and says that this is consistent with the purpose of the statute. He is coming out and saying this is the best meaning of the statute.
· Gloss: 
· -What will different schools of thought think about the purpose game?
· a) Public choice: we shouldn’t even be considering this b/c Congress as a whole has no purpose – it is just made up of selfish individual legislators.
· b) Civic republicans: would look at dialogue of legislators.

Is there a textual/literal argument for J. Brennan’s position?
· discrimination; (2) “require”  ≠ “permit” (703j: Title VII does not require creation of affirmative action programs) (p. 91) 
· Why eschew plain meaning for sections 703(a) and (d), but embrace it for (j)? Because this textualist argument supports his use of purposivism elsewhere and textualism is typically a stronger argument. Something can be in the spirit of the statute without being in the letter of the statute. Congress cannot anticipate and draft for every possibility. 
· Why no definition of “discrimination” in statute? A compromise for ambiguity. (?)

Legislative History, the 1964 Congress and the 1979 Congress
· How do you evaluate Justice Brennan’s use of legislative history? From a skeptical viewpoint, the use of legislative history is like going to a party and picking out your friends. (Levanthal quote)
· Would the 1964 Congress have approved of voluntary affirmative action programs? The pivotal legislator probably did not. Should that matter? Rodriguez and Weingast would say that yes, we should be enforcing legislative deals. Was the 1964 Congress concerned more about colorblindness? (Do the conservative justices argue the colorblind intent of the ’64 congress because it suits their political views?)
· What of the 1979 Congress? See Blackman below. 
· Why does Justice Brennan reject plain meaning and (likely) the 1964 Congress’s intent?

Justice Blackmun Approach?	
· How does it differ from Justice Brennan’s?
· Justice Blackman says this is what Congress today wants and that is what we should go by. Title 7 should track changes in society and Congress. Pragmatic view, justified by works now in society. Interprets statutes so that they solve problems today, even if it does not comport with the intent of the enacting Congress. (Siobhan and I think this is a dynamic statute, addressing past discrimination requires dealing with current conditions.)
· Brenen still focuses on the intent of the ’64 congress and the spirit of the statute. He just thinks that this comports with it. 
· Why might Justice Brennan, even if he agreed with Justice Blackmun, write his opinion the way he did? They are afraid to take risks and the idea of dynamic interpretation is controversial. 
· Does Justice Rehnquist have a better take on the legislative history? He dissents with Berger, goes with the plan meaning of the statute which he sees as a “colorblind document”. He is critical of the use of legislative history, adopts the Leventhal skeptical perspective. 

What general lessons can we learn from the Justices’ exchange in Weber? (?)

[bookmark: _Toc248503764]Johnson – 1987 (104)

Johnson v. Transportation Agency, Santa Clara County – 1987 (104): The Transportation Agency promulgated an affirmative action plan to remedy historic patterns of discrimination against women and minorities in some job categories. The agency was authorized to consider as one factor the sex of the applicant. Pursuant to the plan, the agency promoted Diane Joyce to the position of road dispatcher in the agency’s Roads division. One of the applicants passed over was Paul Johnson, who had a higher score based on his paper credentials and oral interview. He brought suit claiming sex discrimination.
· Hold (Brennan): Based on its decision in Weber, majority upholds this plan, it is being consistent. 
· Footnote 7: Says that Scalia’s dissent is ill founded in attacking opinion because Cong. did not act in response to Weber
· Dissent (Scalia): The language of the statute is unambiguous, and court should not be rewriting the statute.  Response to majority FN about fact that Congress would have passed amendment if disagreed with Weber: (a) majority is assuming that the correctness of statutory construction should be decided by the current Congress rather than by the Congress that enacted it; (b) Plus, it only deals with one section of the Act in isolation, rather than as a total legislative package and doesn’t take into affect deals made between members (you have unbundled the deal, but that doesn’t mean original Congress would have approved this construction); (c) doesn’t contemplate the complicated check on enactment of legislation. Response to Steven’s idea of stare decisis: (a) court has applied doctrine less to civil rights cases; (b) Weber itself was a dramatic departure from stare decisis; (c) Weber was decided merely 7 years ago; and (d) Weber was, without a doubt, wrong.
· Gloss: 
· -How do we apply Brennan’s holding on race preferences to gender-based affirmative action – because note, we cannot say that bringing equality to women was the overall purpose of Title VII. So, then how does he apply it? Just note this tension – he used the purpose touchstone in Weber, but it doesn’t seem as applicable to gender. How does Brennan handle? He doesn’t even discuss the purpose – he just notes that this question was already decided in Weber.
· Facts 
· Why less reliance on legislative history by majority in Johnson case compared to Weber? It will not help his argument. There is nothing good to quote because it was a poison pill, Rep. Green, who actually supported protection against sex discrimination actually had to argue against the amendment by arguing that sex discrimination was different that race discrimination.  Instead making a textual argument about Title 7 purposivism, they had to rely on stare decisis, pointing back to their decision is Weber.
· Stare decisis.  If you had the same view of the merits of Weber as Justice Stevens, would you have supported Johnson as a matter of stare decisis?  Why or why not? Steven’s says this is interesting, he did not participate in Weber, that was wrong, that there was allot of reliance on the case and in the interest of stare decisis he will uphold it. 
· How much weight should we give to Justice Brennan’s congressional acquiescence argument? (Justice Scalia calls it a canard) Congress, the dog that doesn’t bark (listen for Hasen’s view) 

Justice Scalia’s dissent
· Which Congress’s intent matters? Only the enacting Congress. He says that Congressional Silence does not work because it is based on the current Congress, not the one that enacted the bill.
· How is Congressional intent determined? Scalia says that all we should look at from Congress is formal bicameralism approval mandated by Article 1, Section 7. 
· Why not follow stare decisis? Weber rewrote the statute it was purporting to construe. 

Post-Johnson history: Court moves right on Title VII, Congress overrules (through compromise) with Civil Rights Act of 1991

How can a right-leaning Court respond?  (Ricci 1129) The court says if you think this is what Title 7 means, it is unconstitutional (acting solely on the basis of race).



[bookmark: _Toc248503765]Structural constraints on the legislative process
	
A. 	Internal structure (e.g., rules of debate, etc. in each house) 
	Qualifications issues (Powell) fit into this category

B.	External structure
1. Term limits
2. Line item veto/single subject
3. Speech or Debate Clause
4. Bribery laws
5. Campaign finance issues
6. Lobbying laws

1. [bookmark: _Toc248503766]Qualifications issues: relevant constitutional provisions (Internal Structural Constraint)

U.S. Constitution, Art. 1, § 2, cl.2:

“No person shall be a Representative who shall not have attained to the age of twenty five years, and been seven Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State in which he shall be chosen.”  

That’s the House’s Qualifications Clause. 

The Senate Qualifications clause is in Article 1, section 3, clause 3, requiring an age of 30 years, 9 years a citizen, and a residency requirement. 

[Query whether these are qualifications we would include if we were writing the Constitution today]
No, we were worried about a defacto Coup d'état from Great Britain.

Art. 1, § 5

cl. 1 provides that each House shall be the judge of the qualifications of its own members.  

cl. 2 provides that “Each House may determine the Rules of its Proceedings, punish its Members for disorderly Behavior, and, with the Concurrence of two thirds, expel a member.”
[bookmark: _Toc248503767]Powell case (196): Exclusion v. expulsion

What happened?
1. Rep. Powell, under investigation, is not allowed to take the oath to be a member in the 90th Congress.
2. Special committee proposes to discipline Rep. Powell (why?) but not to expel him. They didn’t think they had the votes to expel, some thought actually no power to expel. 
3. Amendment offered on floor to exclude Powell passes by a vote of 248-176 (less than 2/3 vote)
4. House parliamentarian rules majority vote (and not 2/3 vote) needed to exclude Powell.
5. House votes on amended proposal and votes to exclude Powell, 307-116 (more than 2/3 vote)

Understanding Powell case
· On what basis does Rep. Powell argue that Congress cannot exclude him from serving in Congress?
· Is Congress right that this elevates form over substance in that it was really an expulsion?  (On the other hand, is this just the working of Arrow’s theorem?)  Why did 59 House members change their mind between the vote on the amendment and the final vote?
· Note the rights Powell would have had if this had been an expulsion, including right to address house chamber.

Is this a nonjusticiable political question?
· Supreme Court says no.  SCOTUS says can only exclude based on the three standards in the constitution (age, citizen, residency). If expel, you must first seat him, give him procedural protections, and then expel under the ordinary rules. 
· Sidenote: On issue of what can punish for: Congress cannot exclude for past criminal conduct before an election. If the voters selected them in the election, they have judged that conduct already. Would be undemocratic otherwise. 
· Comparison (I):  Congress rules that Powell is not a resident of New York. They can exclude because “each House shall be the judge of the qualifications of its own members”
· Comparison (II):  Suppose Congress rules Powell is not a resident of NY, but Powell claims he is the victim of race discrimination by members of Congress. Still nonjusticiable? It’s an open question. I guess it may be justiciable because of the 14th amendment.

[bookmark: _Toc248503768]Imposition of Congressional term limits (External Structural Constraint)
· Why term limits? Seniority issues, need global solutions, longer in congress, the more power like Chairmanship. 
· Criticisms: Results inexperienced legislatures, which causes power shift to the staff, governor, and lobbyist. 
· Are voters irrational? Yes, without a nation-wide adoption, voters on a state level impose congressional term limits disadvantage their state by kicking out incumbents with legislative clout, sonority. (Counterpoint, younger people with ideological views closer to ours) (Pg. 222). Also, see below.
· What do voters say about their own representatives versus Congress as a whole? They usually approve of them, but hate Congress as a whole.
· What do we know about the effects of term limits on the state level?  (So far, courts have not found constitutional problems with term limits on the state and local level.) It results in musical chair game up the ladder to different offices.

U.S. Term Limits v. Thornton – 1995 (209) case
· Arkansas voters pass term limits measure for Congress by 60% vote
· Not structured as a total bar on term limits, but as a ballot access provision (incumbents may still run write-in campaign—cf. Long Beach mayor’s race)
· Part of national term limits movement to impose congressional term limits

Legal challenge in case
· Supreme Court holds that states cannot impose term limits for members of Congress because allowing states to do so would make an end run around the Qualifications Clause (how?) Congressional Term limits are unconstitutional because the constitution sets the only qualifications for congressional office in Article 1, Section 2 and 3.
· How does Court deal with fact that Arkansas measure is framed as a ballot access restriction? It is an indirect attempt an effort to dress eligibility to stand for office in ballot access clothing. It is essentially an unconstitutional qualification.  	
· On what basis does Justice Thomas dissent?  Is he right that no one outside Arkansas is hurt by this measure? He says that the constitution is silent. He doesn’t read the qualification clause as exhaustive. (?)
· Who has the better of the argument? 
· Should it matter that the measure was passed through the initiative process rather than by the state legislature? This was not an issue of self interest by the legislature, but the Supreme Court says this doesn’t matter.  

Following Powell (196) and Thornton(209)…
· Could Congress and/or the states (either through the legislature or the people acting through the initiative process) bar convicted felons from running for Congress? No.

Instructions and Scarlet Letter provisions
· Could a state (through the initiative process) pass a ballot measure instructing members of Congress to vote for a term limits amendment in Congress, and requiring that the election ballot label members who fail to support such an amendment as “DISREGARDED VOTER INSTRUCTIONS TO SUPPORT TERM LIMITS AMENDMENT IN CONGRESS”?  No, ruled unconstitutional as an end-run around the qualifications. See below. 
· Cook v. Gralike (318) held that this measure exceeded a state’s power to set the time place and manner of Congressional elections. Punishment for lawmakers who failed to abide by term limit pledges are unconstitutional. 
· Note history of 17th amendment using voter instructions. 
· Prior to the 17th Amendment the Framers’ scheme called for the legislature of each state to choose Senators from that state- there is no language in the Constitution barring legislators from passing laws to narrow their choices, and there is no basis for inferring such a prohibition.  Instead of passing a qualifications law, the legislature could simply have passed a resolution declaring its intention to appoint someone else the next time around.  The legislature’s power to adopt laws to narrow its own choices added nothing to its general appointment clause. (Thomas, Thornton dissent, pg. 219)
[bookmark: _Toc248503769]Rules Facilitating Legislative Deliberation

1. Single Subject rule
2. Line item veto
3. Speech or Debate Clause
4. Bicameralism and Presentment
5. Origination Clause

1. [bookmark: _Toc248503770]Single Subject Rule

What’s the purpose of the rule? 

Consider a situation where there are three separate bills, all supported by a minority of legislators in a 100-legislator body:
· Bill A is supported by 35 legislators and strongly opposed by 35 legislators who favor Bill B (the rest have no opinion)
· Bill B is supported by 35 legislators, and strongly opposed by those who favor Bill A (the rest have no opinion)
· Bill C is supported by 20 legislators who have no opinion on A or B, and mildly opposed by 80 legislators

What will pass?  What should pass?


Purposes of single subject rule?
· Preventing logrolling practice of jumbling together in one act inconsistent subjects in order to force passage by uniting minorities with different interests when the particular provision could not pass own on their own separate merits. (Christmas tree bill where everyone gets their ornaments)
· Preventing rent-seeking riders When an individual, org, or firm seeks to earn income by capturing economic rent through manipulation or exploitation of the economic environment. Imposing burdensome regulations or other government decisions that may affect consumers or businesses.  Rent seeking in the aggregate can impose substantial losses on society.

· What’s the issue in the Lewis 1982 (360) case?  A provision was placed in the Department of Education Appropriation bill that would deny all funding to colleges which permit extra-marital sex. Rule: 1) if provision in an appropriations bill changes law on any subject other than appropriations, it is invalid, 2) a qualifications or restriction must directly and rationally to the purpose of the appropriations it applies. (FL 1982) This fails both tests. 

· Does the single subject rule accomplish this goal? 

· Should rule be interpreted the same for legislative enactments and initiatives? Generally, initiatives that violate the SSR and completely thrown out, whereas courts recognize that sometimes logrolling in a legislature is okay, and do not enforce the SSR as strictly.  (CA does not have a SSR for the Leg.)

[bookmark: _Toc248503771]Line item veto
· Popular on the state level
· Unconstitutional (at least so far) on the federal level

State line item veto issues
· What is an “item”?
· Different approaches explained in Rush v. Ray (367). Provision in the bill said, here is money for program X, in the event of leftover funds, they may not be transferred for other purpose. The governor deleted this last sentence. This issue was whether that last sentence was an “item”, or whether it was a proviso or limitation. 
· Different variations of Line Item Veto
· Vanna White Line Item Veto (Wisconsin) – Can delete anything at all you don’t want. 
· Or require taking out the whole line, in some states. 
· The more discretion given, the more power the Governor has over the legislature. Shifts power for legislature to the governor. 
· Scar tissue test; alternative tests
· Scar Tissue Test – Could you excise this from the body of the bill without affecting the rest of the bill?
· There are workarounds for this, crafting complex bill where things inter-relate.
· Majority says that this LIV complies with the scar tissue test. Dissent disagrees on the application. 
· Alternative Positive Negative Test – Whether it decreases or increases the power of the legislature.
· Legislative Intent Test – 
· The Line Item Veto puts courts in the position of determining the balance of power between the legislature and the executive. Raises separation of power issues.  
· Are Turner (?) deletion of directions concerning office change, no effect on funds, held can be excised, Weldon, (?) governor deleted provisions related to how and purpose of appropriated funds, cannot be excised, and Rush (367) excised provision prohibiting use of leftover funds, okay to excise, consistent? No (note, these are all cases from Iowa)

Federal line item veto issues
· Clinton (373) case; Under the Federal Line Item Veto Act, First,  the president signed the bill becoming law, Second, then the president cancels spending  or tax expenditures for the program. He can't reduce it. It must be taken out. He must certify that 1) will reduce deficit, 2) won’t impair functions. And 3) it won’t harm the national interests. The program is cancelled and congress can override with a 2/3 vote.

What are the doctrinal/constitutional issues? Presentment Clause  says Pres. can either sign or veto, this violates that limitation.
· Breyer Dissent: Difference in size of country between now and when constitution drafted, President acting in accordance with the wishes of Congress, because it passed the Line Item Veto Act in 1996.

What are the policy questions? (?)

Proposals for getting around Clinton:
1. Separate enrollment: Idea that they would divide an omni-bus spending bill so that each bill would be a separate bill, but they would bundle them for one vote. 
2. Expedited rescission: Where the President would send cancellations to Congress, and Congress would be required through internal rules to vote quickly and package without further amendment. 

[bookmark: _Toc248503772]Speech or Debate Clause
· Article I, section 6, clause 1 of the Constitution provides that for any Speech or Debate in either House, members of Congress shall not be questioned in any other place. 

Questions	
· Who gets immunity? Any congressmen or senator, and aides insofar as the conduct of the aide would be protected legislative act if performed by the member himself.
· Open question if don’t work for member, but congress as whole, if get protection.
· To what acts (such as republication) does immunity extend?  Does not need legislative purpose for statements made on the floor of either house, absolutely protected. 
· What about republication, like a press release? No, in Gravel v. US, the court rejects that press release are protected, even if in the congressional record. 
· If it relates to their personal life, not protected. 
· To what extent does the Speech or Debate Clause preclude executive branch investigations of corruption? (Jefferson case) 
· Rep. called to testify to ethics committee about purported fact finding trip he took. He testifies, says trip was legitimate. Committee closes investigation. US Attorney then investigates whether he lied, opens grand jury. Rep. then sues, saying anything said in ethics committee is protected. D.C. circuit agrees. Concurring opinion says that protection depends on nature of ethics committee investigation. If focuses solely on personal life, no legislative activity, no S&D protection. 
· Jefferson case, accused of taking bridges, connecting companies with African governments and getting kick backs. FBI seizes all of his records from his office on a Saturday night. Everyone was pissed. Papers were put under seal, could not be looked at, all sorts of S&D papers in there. D.C. circuit had federal judge determine what was privileged. 
· In his related criminal prosecution, testimony of aides about his influence with African gov’t was used against him. Jefferson challenged, was rejected.  
[bookmark: _Toc248503773]Bicameralism and Presentment

Do these requirements promote deliberation? 

What happens if a bill does not pass in the same form in both houses and signed by the President?  Field v. Clark Rule: Courts will only look at the enrolled bill that is signed by the requisite officers, no extrinsic evidence!

Who is to make that determination? The presiding officers of each house should deny their signature of there is a problem here. 

new Public Citizen (415) case
- There was a slight difference in bill passed by each house, resulted in a very big deal that resulted in changes of billions of dollars. Alleged that violated presentment clause and bicameralism clause which require identical bills to be passed by both houses and presented to the president. Claims bill is not valid. Court rejects challenge. Turns out that Senate made mistake, forgot to change text before vote, didn’t realize until after vote. Senate staffers decided to just go with House version of bill.  
- Court holds that they will not look beyond the enrolled bill. Bicameralism and presentment challenges are not justiciable.  If problem under these clauses, the presiding officers of those houses should not sign the enrolled bill.
Field v. Clark Rule: Courts will only look at the enrolled bill that is signed by the requisite officers, no extrinsic evidence! (benefits judiciary more than anything else)

[bookmark: _Toc248503774]The Origination Clause

Special procedures for revenue measures “all bills for raising revenue must be originated in the house”
US v. Munoz (416)
· Bill was originated in Senate that created fines for crimes. Man challenges fines. Court said revenue bills are ones that levy taxes in the strictest sense of the word, not bills for other purposes that incidentally create revenue. 

The Origination Clause: what is its purpose? The house was originally the only elected house of congress. This required that those raising taxes were accountable. 

Who should judge violations of the origination clause? The house itself, to refuse to vote for a bill not originated there, or to reintroduce it themselves.

[bookmark: _Toc248503775]Bribery

Begin with the following bribery hypotheticals

1. A member of Congress agrees to introduce a private immigration bill to benefit a union leader in exchange for the leader’s agreement that the union will endorse the member in his reelection campaign.

2. A city council member agrees to support a zoning variance in exchange for the benefited landowner’s agreement not to run against the member at the next election.

3. A, a state official, accepts money in exchange for trying to influence the official acts of B, another official, over whom A has political influence but no legal authority.

4. A trade association official announces publicly that contributions will be made to incumbent legislators if and only if they oppose a particular bill.  A legislator votes against the bill, in part out of a desire to receive the contribution.


1. [bookmark: _Toc248503776]Typical elements of Bribery prosecutions

1. There must be a public official
2. who has a corrupt intent.
3. 	The benefit, anything of value, must redound to the public official
4. 	there must be intent to influence the public official
5. in the performance of an official act

Van De Carr (305) Alderman sends a letter to Commissioners asking for money and other things in exchange for reconsidering past case. Commissioner accepts, says will vote to help him obtain the money, etc. 
· Does the alderman’s conduct meet the requirements of the bribery statute? Yes
· Why might our political theory of the role of the legislator be relevant in answering this question? Because they are trustees of the people, supposedly using independent judgment determining what is best for people, not for themselves. 

Problem 3-1 (Page 309)
· When can a campaign contribution be a bribe? Yes

[bookmark: _Toc248503777]Bribery v. Illegal Gratuity under federal law

Difference between Bribery and Illegal Gratuity: No need for quid pro quo.  Example of illegal gratuity?

Why no illegal gratuity in Sun-Diamond (308) case?
· Sun-Diamond growers that had matters before the Secretary gave gifts with cash value of $6k. Gov’t didn’t want to have to prove direct connection. 
· Scalia, writing for majority, said the indictment didn’t allege direct nexus between official acts and the gratuities given. Rule: Illegal gratuity requires that some official act be identified and proved. Should construe act narrowly (rule of lenity?)
· Now ethics rules, gift and travel bans, HLOGA law prevents corps from showering legislators with money. 

[bookmark: _Toc248503778]How federal bribery prosecutions are affected by the Speech or Debate Clause

Helstoski case (397) 
· Facts: Charged was receiving money from private citizens. Promised he would introduce private immigration bills in exchange for cash. Challenged prosecution because would require evidence of him introducing bills. Claims protected by S&D clause.
· What is the holding of this case?  What evidence can be introduced in federal bribery prosecutions? Can introduce evidence of a promise or statement to introduce a bill or official act, in a private conversation (not on the floor), can be introduced. Crime occurs moment legislature agrees to deal, without even having completed act. 
· What evidence cannot be introduced? Idea that if evidence is protected under S&D clause, cannot use as evidence of bribery. So cannot introduce past legislative acts (past introductions of bills)
· Is proof of legislator’s motivation necessary?  If so, can one ever have a successful federal bribery prosecution? Yes, you would have to prove their subjective intent.
[bookmark: _Toc248503779]Campaign Finance 101

1. [bookmark: _Toc248503780]Basic types of campaign finance laws

1. Contribution limits (limiting how much money a person or entity gives to a candidate/committee)

2. Expenditure limits (limiting how much money a person or entity spends independently supporting or opposing a candidate

3. Disclosure rules 

4. Public financing laws 

1974 FECA Amendments	
· Imposed contribution limits, including an individual $1,000 limit
· Imposed expenditure limits, including an individual $1,000 limit
· Required disclosure reports to be filed by those collecting contributions or making expenditures
· Created voluntary public financing system for presidential candidates
· Created the Federal Election Commission

Buckley v. Valeo (237) – reviewed First Amendment challenge to 1974 FECA amendments		
· Supreme Court:
· Upheld contribution limits
· Struck down expenditure limits
· Upheld disclosure rules (but modified in an important way creating a big loophole)
· Upheld public financing plan
· Struck down composition of FEC (Congress fixed problem later on, must be appointed by Congress)

My focus	
· Limits on contributions and expenditures
· During Q&A, we can discuss:
· Disclosure rules
· Public financing
· FEC-related issues

Why did the Court uphold contribution limits?	
· Court said “exacting scrutiny” applied (not a common term, but sounded like tough “strict scrutiny” standard)
· Contribution limits held to have only a marginal effect on First Amendment rights of speech and association, because act of contributing was symbolic, and amount was not important

· Government had a strong interest in contribution limits: they prevented “corruption” or at least the “appearance of corruption”

Query 1: What is “corruption” and how do you prove it? Is it only quid pro quo? Went beyond quid pro quo

Query 2: What is “appearance of corruption” and how do you prove it? 


Why did the Court strike down expenditure limits?
· Court appeared to apply strict scrutiny
· Unlike contribution limits, expenditure limits would prevent most people (besides candidates, committees, and the EXEMPT media) from participating in election-related spending.  Went to the core of the First Amendment (core political speech)
· The government’s interest in preventing corruption or the appearance of corruption was too attenuated.  How do we know that truly independent spending would actually help a candidate?
· The Court also rejected an equality (level the playing field rationale) as “wholly foreign to the First Amendment”
· The expenditure law would be easily evaded
· Why? 

An important digression	
· FECA individual expenditure limit applied to spending “relative to” a clearly identified candidate for office.
· Supreme Court said that this term was too vague, meaning that someone could go to jail for violating the law without knowing what the law required.

Vagueness fix = Big loophole	
· In order to solve the vagueness problem, the Court construed the term “relative to” to mean only spending that expressly advocated the election or defeat of a candidate for federal office.
· Words such as “Vote for,” “Vote against,” etc.
· So if someone ran an ad saying “Call Bush and tell him what you think of his lousy Medicare plan,” or “Call Kerry and tell him to stop being weak on defense,” the advertisement would not be covered. 
· Because it would be so easy to circumvent the law through avoiding express advocacy, the expenditure limit no longer served a substantial government interest.

Why did this matter, given that the Court struck down the expenditure limits anyway?		
· Corporations and unions were prohibited from making contributions or expenditures supporting or opposing federal candidates.
· But the prohibition was eventually interpreted to apply only to contributions and expenditures funding express advocacy
· Corporations and unions began spending money on sham issue ads, that were intended to influence the outcome of the election, but avoided words of express advocacy.
· Similarly, individuals who were limited to contributing a total of $25,000 per year to candidates, parties, and committees involved in federal elections could exceed that by giving additional funds to pay for things other than express advocacy such as GOTV, voter registration, and sham issue ads.
· Contributions to parties to fund these activities became known as …
soft money contributions … Because they were not subject to the same “hard money” limits contributed to fund express advocacy

One other ramification of the Supreme Court’s vagueness holding in Buckley
· The Court applied a similar construction to the FECA’s disclosure rules, meaning no disclosure if someone ran ad that did not use express advocacy

Disclosure problem example	
· In the 2000 New York Republican primary, George W. Bush and John McCain were running for the presidential nomination.
· A previously unheard-of group, “Republicans for Clean Air,” funded $2 million in NY television ads criticizing John McCain’s environmental record, but avoiding words of express advocacy.  No disclosure required

Follow the money	
· Some enterprising reporters, looking at records filed with broadcasters, etc., figured out that the ads were paid for by Sam Wyly and his brother.
· Wyly is a longtime supporter of George W. Bush and a Texas businessman.

Main Buckley(?) distinction		
· Buckley stood for the proposition that contribution limits are generally constitutional but expenditure limits are not.

[bookmark: _Toc248503781]The Corporate (and Union) Exception

Buckley did not consider the constitutionality of laws going back to the early part of the last century prohibiting corporate contributions and expenditures in federal elections.

A similar prohibition had been in place for unions beginning in 1947.

Corporations and unions could set up separate PACs subject to special rules. 

Austin (?) case	
· In a 1990 case, Austin v. Michigan Chamber of Commerce, the Supreme Court upheld Michigan’s law barring corporate expenditures in candidate campaigns.
· The vote was 6-3

Austin rationale:
· Preventing “the corrosive and distorting effects of immense aggregations of wealth that are accumulated with the help of the corporate form and that have little or no correlation to the public's support for the corporation's political ideas.”

The Other White Meat		
· The Court said that this was a different kind of “corruption.”
· The regular corruption argument could not work, because the Court in Buckley said the link between independent expenditures and corruption was too attenuated
· In fact, Austin offered a kind of equality rationale for limiting corporate expenditures.


The 1996 Abuses and the Legislative Response	
· Beginning in 1996 we saw a series of changes in the campaign finance regime.  Two important changes:

Rise of Six-Figure Soft Money Contributions and Sale of Access 	
· Beginning in 1996, the parties began aggressively courting corporations, unions, and wealthy individuals to give very large soft money contributions to fund, GOTV, registration, and (mostly) “issue ads.”
· The parties offered access to elected officials in return. 
· Examples: Democrats’ Lincoln Bedroom and Republicans’ Team 100.

Rise of “Issue Advocacy” Spending
· Annenberg studies show issue ad spending going from around $100 million in 1992 to over $500 million in 2000.

Congressional response: McCain-Feingold (BCRA)		
· Bipartisan Campaign Reform Act (BCRA), supported mostly by Democrats
· Passed in 2001, signed by President Bush despite expressing reservations about its constitutionality.

BCRA main features	
· Ban on soft money raising by parties or elected officials, even on the state and local level
· Redrawing the line between election-related speech and issue speech by defining “electioneering communications:”
· TV/radio ads within 30 days of a primary or 60 days of general election
· Featuring candidate for federal office
· Targeted at the relevant electorate

Replacing vagueness with overbreadth?	
· The new electioneering communications provision was not vague like the FECA provision at issue in Buckley
· But it was potentially overbroad:
· It captured not just sham issue advocacy but genuine issue advocacy: such as an ad asking the president to intervene in a nasty labor dispute just before the election

How “electioneering communications” changes law	
· Corporations and unions (and organizations taking corporate or union money) cannot fund sham issue advocacy 
· Exception for certain ideological groups organized with the corporate form (MCFL exception)
· Everyone engaged funding electioneering communications must disclose identity—no more “Republicans for Clean Air” anonymity

Supreme Court opinion in McConnell v. Federal Election Commission (?)
· Court upheld all of the soft money limitations applied to political parties, even those applied to state and local political parties and local candidates.
· For example, if a local candidate for office runs an ad that says “I believe in the values of George W. Bush.  Vote for me for county sheriff,” that ad would have to be paid for with money raised according to federal law.

Upholding electioneering communications provisions	
· By an 8-1 vote, the Court upheld the new disclosure provisions
· Only Justice Thomas dissented, raising concerns about the First Amendment costs of compelled disclosure of this information

The 5-4 surprise
· By a 5-4 vote, the Court upheld the extension of the ban on direct corporate and union spending to electioneering communications.
· A majority reaffirmed Austin, even though four of the six Justices in the Austin majority had left the Court, one of the two remaining indicated at oral argument he thought he made a mistake, and the three dissenters remained on the Court, joined by Justice Thomas
· Justice O’Connor switched her vote, forming a coalition with the four more liberal justices to uphold the law
· The Court extended the rule to labor unions, even though the Austin rationale did not apply to labor unions

WRTL (?) Litigation (Read Hasen Supp Article, p. 55)
· Can a corporation make an “as applied” challenge when an ad is a “genuine” issue ad?  If so, it can use corporate funds to pay for ad.“Wedding” reads as follows:
“‘PASTOR: And who gives this woman to be married to this man? 
“‘BRIDE’S FATHER: Well, as father of the bride, I certainly could. But instead, I’d like to share a few tips on how to properly install drywall. Now you put the drywall up ... 
“‘VOICE-OVER: Sometimes it's just not fair to delay an important decision. 
“‘But in Washington it’s happening. A group of Senators is using the filibuster delay tactic to block federal judicial nominees from a simple “yes” or “no”  vote. So qualified candidates don’t get a chance to serve. 
“‘It’s politics at work, causing gridlock and backing up some of our courts to a state of emergency. 
“‘Contact Senators Feingold and Kohl and tell them to oppose the filibuster. 
“‘Visit: BeFair.org 
“‘Paid for by Wisconsin Right to Life (befair.org), which is responsible for the content of this advertising and not authorized by any candidate or candidate’s committee.

3 way split
(replacement of O’Connor with Alito proved decisive)
· 3 Justices (Kennedy, Scalia, Thomas) would overrule Austin and McConnell and allow all ads, including express advocacy to be paid for with corporate/union funds
· 4 Justices (Breyer, Ginsburg, Souter, Stevens) dissent, would hold the WRTL ad is the functional equivalent of express advocacy
· 2 Justices (Alito and C.J. Roberts) offer controlling test:

· Ad entitled to exemption from BCRA’s PAC requirement unless it is “susceptible of no reasonable interpretation other than as an appeal to vote for or against a specific candidate.”
· Moreover:
· “(1) there can be no free-ranging intent-and-effect test; (2) there generally should be no discovery or inquiry into the sort of ‘contextual’ factors highlighted by the FEC and the intervenors; (3) discussion of issues cannot be banned merely because the issues might be relevant to an election; and (4) in a debatable case, the tie is resolved in favor of protecting speech.”
· The two Justices refuse to reach constitutionality of Austin or McConnell.


Cases close to the line:
· “Dan Lowenstein wants to be your president, but Dan Lowenstein’s position on global warming is evil.  Don’t let him ruin the world.”
· Dispute over whether “condemnatory ads” are entitled to exemption.  
· Issue of interest to academics and lawyers who want to push the envelope.

· But for those corporations and unions that want to run ads likely to influence the outcome of the elections but not subject to PAC requirement, very broad safe harbor.  
· Consider:
“As a member of Congress, Dan Lowenstein voted seven times against a treaty that would have stopped global warming.  Call Dan Lowenstein and tell him you think his position on global warming is just plain wrong.”

Safe harbor for (potential) legislative issues.
Court suggests tying exemption for ad that mentions “a legislative issue that is either currently the subject of legislative scrutiny or likely to be the subject of such scrutiny in the near future.”. What issue is unlikely to become the subject of legislative scrutiny by some Member of Congress in the near future?  In 2006, for example, there were 3,717 bills introduced into Congress, and of course many more potential bills that could have been introduced on topics ranging from taxes to Iraq to national defense to punishment for sex offenders.

Effect on corporate/union spending
· BCRA appeared to cause a decline in corporate funding, which could now be reversed. Of corporations giving more than $100,000 in soft money in both 2000 and 2002, the amount of spending from corporate treasury funds fell from $113.2 million (in soft money) in 2000 to $6.1 million (given to “527” organizations) in 2004.

· Even without WRTL (?), corporate spending should rise in the 2008 election, as some of the uncertainty surrounding donations to 527 organizations gets resolved and given the expected closeness of both the presidential and congressional contests.

· Union spending did not decrease much under BCRA—went to 527s.  Should shift from 527s back to unions; not clear if there will be an increase. 

Future expected challenges: deregulation coming?
· Another EC  challenge/challenge to ban on corporate/union-funded “express advocacy” 

Citizens United (?) case

· The reargument order?
· What’s at stake?
· How might the Court decide things?
· What comes next?

If Austin / McConnell Fall
Expect additional challenges:
· the McCain-Feingold ban on contributing “soft money” to political parties,
· federal individual campaign contribution limits,
· laws requiring disclosure of electioneering communications,
· contribution limits to independent expenditure committees and “527” organizations.

[bookmark: _Toc248503782]Lobbying

Beginning questions:

1. What do we mean by lobbying? 

2. Why, if at all, should lobbying be regulated?

Begin with the following lobbying hypotheticals


Is this lobbying activity?  Should it be regulated? How?
1. Abortion/anti-abortion activists start a letter-writing campaign to Congress and letters to the editor to major newspapers urging  passage of a law related to abortion
2. The AARP meets with senators to discuss the effect of budget negotiations on the social security trust fund 
3. A corporate official takes two members of Congress out to dinner; they discuss current events, but no pending legislation
4. Same facts, but they discuss pending legislation---actually to propose draft legislation to the members of Congress (1995)- Yes, qualifies as the at least one lobbying contact. Triggers disclosure obligation.
5. Same facts as number 4, but it is done by law firm employed by corporation (1995)- Yes, as long as one lobbying contact, being paid at least $20k.
6. Same facts as number 4, but the official meets with congressional staff members only (1995) Under 4(c) includes staff of congress.
7. Vice President meets with speaker of the House to urge passage of the president’s favorite bill. (1995) No-3(8)(b)(1) says that this does not include contacts between other gov’t officials. 

· Consider which, if any, of the following activities would be covered by the 1946 lobbying act. 

· How does section 307 interact with section 305?

· Consider which, if any, of the following activities would be covered by the 1995 lobbying act. 

More on the 1995 act
· What information needs to be disclosed by a lobbyist under the 1995 Act? 
· What has to be disclosed by industry consortiums?
· Note difficulty of finding information from disclosure forms (Microsoft disclosure example) Vary vague details like the generic department’s lobbied (U.S. House of Representatives, US Senate), no names of officials, no dates, no specific details. At least now they are released electronically and searchable.

The 2007 HLOGA Reforms
Changes 1995 LDA in a number of ways including:
· Increased number of reporting periods for lobbyists
· Lower dollar thresholds
· Reports filed electronically in searchable form
· Increased criminal penalties for violations
· Reports on bundling of campaign contributions
· Limits on “revolving door” (Extended ban on former members lobbying congress from 1 year, to 2 years.)
· More limits on gifts to members of House/no sit down meals (“finger food” receptions okay)
· Requiring reporting of members of consortium contributing more than $5,000 toward lobbying efforts and participate in planning of lobbying efforts (challenged in NAM suit just decided)

How HLOGA Keeps Things the Same
· No additional information on which members of congress/staff members required
· Which, if any, of the lobbying hypotheticals would change outcomes under the 2007 amendments?

Is there too much lobbying regulation, not enough or is it just right?
· What does lobbying law aim to accomplish?
· Does it accomplish that aim/those aims?

Possible problems with existing lobbying law
· Existing laws preventing corruption of the political process are not adequately enforced.
· Existing laws are too weak to prevent corruption, because they allow lobbyists to legally buy influence or access with Members or Congress or their staffs.
· Existing law are too weak to keep the public’s confidence in the democratic process, because they allow lobbyists to legally provide things of value to Members of Congress and their staffs which, even if not actually corrupt, lead to an appearance of corruption.

[bookmark: _Toc248503783]Direct Democracy
1. [bookmark: _Toc248503784]Pro or Con

1. What do we think normatively?

2. What empirical assumptions are beneath our normative evaluation of the process?

Local, state, national: differences?
[bookmark: _Toc248503785]Devices of Direct Democracy

· Initiative (direct and indirect)
· Referendum
· Recall

To favor one, does one have to favor all? No, there are substantive reasons why some are better than others. See Prop 8, majority depriving minority of rights. Today, supported more by conservatives than liberals. 

St. Paul (?) Case
· Relationship of merits and process?  Is it appropriate for merits to color strict views of the process?

St. Paul Citizen for Human Rights v. City Council of St. Paul: In 1978, a majority of voters in St. Paul voted “yes” on an initiative question. The initiative essentially would work to repeal a city ordinance in a way that would allow discrimination against people based on “affectional or sexual preference.” The plaintiffs claim that the voters cannot use the initiative process to repeal an ordinance. -Under this charter, cannot use referendum if the ordinance you hope to repeal has been on the books longer than 45 days. So, to get around this, the people used an initiative. But, challengers argue that this should not be allowed because in effect, people are side-stepping this rule by going through initiative and initiative was not intended for this. 
RULE: Court holds that because the St. Paul City Council could have repealed this ordinance, there is no reason that the voters could not do the same through the initiative process.
Dissent: Basically says she is going to construe charter narrowly simply because she doesn’t like direct democracy.
Gloss: 
· Single subject rules: rules that say that legislative enactment can only deal with one subject. So, note the difficulty of applying this in this case b/c the initiative really has 2 subjects (the same-sex issue and religion). Majority gets around this by construing single subject broadly, and holding that both subjects here are connected.

Single Subject Rule in Florida
In re Advisory Opinion of Attorney General (?)
· Facts: State shall not enact or adopt any law against discrimination against a person which creates a privilege or protection for any person based on any characteristic, trait, status, or condition, other than race, sex, national origin, age…. SEXUAL ORIENTATION IS NOT INCLUDED.
· FL uses the “oneness of purpose” aka, the “Zen Test”. Very Hard. Toughest in country.
· Are there reasons for a stronger reason of single subject rule for direct democracy than under representative democracy? Reducing voter confusion, civil rights protection (maj. targets min.)

· Why have a single subject rule?  Yes, they reduce “logrolling”, but also that they reduce voter confusion that arise with complicated and intricate legislative proposals. 

· What are concerns about the initiative process and minority rights? Minority rights are subject to a popular vote.

Single Subject Rule in California and Elsewhere
· Contrast FPPC (?) case with Jones (?) case and Manduley (?)
· Is the “reasonably germane” test being consistently applied?
· What might be going on consciously or subconsciously as judges decide these kinds of cases?
· Separate vote requirement:
· Should there be a difference?  If so, why?
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“Legisprudence:” the systematic analysis of statutes within the framework of jurisprudential philosophies about the role and nature of law. 

Evolution of American jurisprudence
1. Formalism
· traced to Blackstone: judges as discoverers of law not the makers of law
· where do statutes fit into formalism?
· “statutes in derogation of common law strictly construed”  (deference to common law over statutes)
· Blackstonean formalism as substantive formalism

2. Legal realism
· Law “made” by judges, not discovered  
· Law, though, is not the same as politics: legal community is special interpretive community
· Civilizing force of hypocrisy (judges want to be consistent)

3. Legal process scholars
· Answer to legal realists
· Put faith in procedural formalism: neutral process of judicial lawmaking
· Statutes and the comparative institutional competence
· Belief in legislative supremacy, rationality (all public lawmakers acting purposively to rationalize the law), and centrality of procedure (assumes legislatures are rational, competent)

Warshow – 1979 (595) case – a nuclear necessity case. Poor hippies.
· How do the three judicial opinions break down in terms of legisprudential theories?
· Barney- Formulism, applying traditional common law principles in a mechanical way, in a way that protects traditional property rights common law. 
· Hill – Legal Process, Institutional responsibility, Jury might butcher public policy of statute. 
· Billing – Formulism, Law as reason.


Moragne – 1970 (601) case: Understanding statutory scheme (9/29)

[image: ]

More on statutory scheme
· If Moragne had been injured, rather than killed, he would have had federal common law claim for unseaworthiness (Harrisburg only precluded federal common law claim for unseaworthiness leading to death).
· If Moragne had been a “seaman” who was killed, the federal Jones Act would have given him an unseaworthiness claim

Moragne v. States Marine Lines, Inc – 1970 (601) Plaintiff seeks damages for wrongful death in Florida’s territorial waters. The decedent was working as a longshoreman, not a seamen. The plaintiff brought a claim of negligence and unseaworthiness (strict liability). Problems with his claims:
· 1) Problem with his unseaworthiness claim (he was very unlucky): Florida doesn’t recognize this in its wrongful death statute and the federal c/l (Harrisburg) said can’t get wrongful death damages under unseaworthiness. 
· 2) If he had not been on Florida’s territorial waters (but out in ocean) would have been covered under Death on High Seas Act.  This Act changed the rule of Harrisburg, but only on the highseas, not if in state’s territorial waters. 
· 3) Also, he could have had a claim under the Jones Act, but this only allows such actions for seamen and not longshoremen.
· Thus, we are confronted with situation where no statutes cover this situation exactly.
Hold (Harlan): essentially, the court looks at the policy behind the statutes (Jones Act and Death on High Seas Act) – and these statutes tell us that Congress rejected the old CL rule which called for no wrongful death claim.  Because there is no evidence that Cong. wanted to maintain old rule, the court overrules the Harrisburg allows for wrongful death damages for unseaworthiness.  Stare decisis is bad when it sticks to bad law.
· Counter is that Congress did want to overrule the old c/l rule, but only in certain situations. They did not change the rule for longshoremen and for actions on state’s seas.
Gloss:
· Note what the Moragne court did: it looked at statutes not only as specific mandates, but also as sources of policy which carry significance beyond the particular scope of each of the statutes involved.

Was Justice Harlan right?
· On what basis does he allow the widow’s claim to go forward?  See reasoning above. Congress wanted this.
· Why is he willing to overrule the Harrisburg? He is critical of it because it is not based on English common law and is contrary to lots of other states. 
· What is the interplay between the common law and the statutes here? Although the act itself did not provide the worker with a cause of action, that court inferred one from the statutory purpose to promote the safety of employees. They are filling a hole in an irrational patchwork.
· What did Congress do in light of Moragne? They reversed congress, barring longshoreman from recovering under the unseaworthiness act. 


Critiques of Legal Process Theory
· From law and economics- unfair to minorities and poor who do not have the money to navigate the legal process. Good lawyer can find the way around a statute. 
· From critical legal studies – purely deconstructive, law is politics

What we learn from these cases is that law stacked in favor of dominant forces, There is no universal consensus on the role of statutes in creating public policy. Some from the right and the left don’t believe that 
fair process makes law legitimate. 

What if Mr. Moragne had been a truck driver killed by defendant’s actions? Would it be fair to make his injury or death the strict liability of the boat? Usually we require negligence.…
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Horizontal coherence: be consistent with what the law is – make the law be consistent with the time we are in and realities we face. 
 vs.
Vertical coherence (judge as archaeologist): keep things consistent through the years. 

How does vertical coherence connect with Blackstonean formalism? It relies on the common law. It requires that a court treat prior decisions as presumptively correct. If it involves vested rights it should never be overruled.

Legal Realists: Judges are not particularly constrained by precedent. Stare decisis is a functional rule of thumb, rather than a formal command.

With what theory does horizontal coherence connect with? Realists believed in Horizontal consistency: (social norms?)

Benefits of State Decisis: 
1) Stability in the law
2) Aids the court
3) Ratification by inaction
4) Reliance
5) If statutory stare decisis, easy for congress to change
Against State Decisis:
1) Focus on the wrong congress
2) Being correct is better than being consistent
3) Inaction = indeterminate

Is stare decisis about vertical or horizontal coherence? Vertical coherence.


Flood - 1972 (632) case
· Facts: baseball had been held immune from antitrust laws for years.
· Why not overrule prior cases?
Reasons the majority gives for sticking with stare decisis:
· Reliance
· Congressional inaction.
· Worried about retroactivity: worried that making some people liable for treble damages simply for following what we have been saying (very similar to the reliance argument – it is just putting a fine point on reliance factor).
· Congress is better suited to make the change b/c they have the power to make the law prospective and Congress will be able to take the views of the ballplayers and teams into effect and that will make a better law (note this view is in line with the legal process theorists). Thus, in summary, a legislative fix can be more precise, more sensitive, prospective, and just better.
· Vertical consistency – being consistent over the years with baseball.
Constitutional Avoidance Doctrine: where have 2 ways to interpret statute, and one way brings a constitutional question, then interpret it the other way. Application: b/c majority thought baseball was not interstate commerce, would not want Congress to look at constitutional question in regulating baseball.  
Hold (Blackmun): for years we have held that baseball is exempt from the anti-trust laws, and stare decisis requires that we stick with this.
Dissent (Marshall and Brennan): went against stare decisis and its reasons:
a) True that majority is being consistent with baseball, but it is not horizontally consistent b/c it is not in line (not consistent) with the other sports. All other sports are included in the anti-trust law.
b) We are left with this law with absolutely no rationale for it = consistency of rationale argument. We are just sticking to the holding for the hell of it.

· Where was the mistake?  Toolson – 1953 (635)? In Toolson they said baseball was not inter-state commerce. Flood?  Reflexive reliance on state decisis What to do in Flood given Toolson? For years we have held that baseball is exempt from the anti-trust laws, and stare decisis requires that we stick with this. They say courts are not the correct forum, congress is.

· Contrast with Moragne. People were being injured there. Were unfairly forced into a patchwork of irrationality. Also, in Moraine, they didn’t overturn their own precedent, they overturned federal common law. 
· How does Court treat legislative inaction? How should it in this context? It treats it as congressional acquiescence to their position exempting baseball long ago. 

Which, if any, of these arguments justify Flood?
(1) the positive inaction noted by Blackmun indicates that Congress was in no way inclined to cut back Toolson since all the bills that got anywhere extended baseball’s exemption to other sports
(2) the industry had justifiably relied on 50 years of precedent that would have been greatly unsettled if the Court thrust the Sherman Act upon them [Could the baseball club owners have acted in reasonable reliance on Toolson?  (Apparently, counsel for baseball owners had been warned them that Toolson was ripe for overruling)]
(3) the best forum for resolving this matter was neither the Court nor Congress, but was labor arbitration, which eventually took care of the problem.

Hierarchy of precedent
	Overruling constitutional precedents 
	stare decisis not rigidly binding, because Congress cannot correct courts errors (Bowers)

	Overruling common law precedents 
	normal stare decisis; presumption of correctness (Moragne-rare case of overruling)

	Overruling statutory precedents 
	exceptional adherence to stare decisis: super-strong presumption of correctness (Flood an example) (Monell an exception)


Reasons to overrule statutory precedents (p. 644)
1) Clearly erroneous precedent Monell
2) When Stare Decisis Both Way (go even farther back)
3) Congressional Non-Acquiescence 
4) Requirements of a dynamic statutory scheme – the law recognizes necessity of change, lest rules simply persist of blind imitation of the past.

Is the hierarchy justifiable?
· On inaction grounds? Yes, the easier it is for congress to act, the more likely that inaction is the result of acquiescence or approval. 
· On other grounds? Yes, you don’t want to let bad constitutional law stand just because it has been that way, you want it to actually be right. (Blackmun p. 641)

Contrast Flood with Monnell (643) Flood admitted that Toolson was wrong, but upheld it anyways. This case acknowledges Monroe was wrongly decided and actually reverses it, holding that municipalities are persons, actually provides logical reasons for their decision. 
· Was Flood correctly decided? No
· Monnell? Yes
· Can you square the two cases? Yes, you can, there is always going to be a congressional action argument, always reliance argument, SCOTUS institutional arguments about respect for precedent, and they have to make a judgment whether they made such a mistake it should be overruled. This is a court showing when the court went the other way. When you try to argue stare decisis of legislation, it can still be overcome even with the strong deference it is given.
· Yes, In the Payne case, the court said it was not bound by unworkable or badly reasoned precedent, that stare decisis is most observed in case involving property or contract rights, where reliance interests are involved, but the opposite is true in case involving procedural and evidentiary rules protecting constitutional or civil rights (see other reasons 644, 645). 

The Roberts Court and precedent
· Why is stare decisis so important now? 

Return to Weber (?) and Johnson (?)
· If you are a Justice and believes Weber was wrongly decided, how do you vote in Johnson? In Weber, Justice Steven’s thought Weber was wrong, but should uphold it. Scalia said we shouldn’t compound the injury and throw it out. 
· Does the new 703(m) from the Civil Rights Act of 1991 affect the vitality of Weber? Yes, could argue that congress now agrees with Weber. 
· What we can Take Away: General rule with statutes, stare decisis will be followed, but there are exceptions. In high stakes controversial political cases, some justices may go beyond stare decisis and overrule. Worry about opening SCOTUS up to more challenges. 
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1. When should judicial decisions be retroactive?

2. When should statutes apply retroactively?


Retroactivity of judicial decisions	
Range of possible approaches:

1. Purely retroactive—new rule (could be overturning old rule) applies to litigants before it and anyone else with a pending case. (Blackstonian?)

2. Prospective retroactive—new rule will apply in future.  (Vaughan, 653, court delayed trial until Legislature act, if don’t act by date, court will implement new retroactive rule): Also protecting reliance interests here too. Court told congress, act or in future we will apply a retroactive rule. The idea courts and the legislature being engaged in the dialogue.

3. Retroactivity limited to prevailing party—Miranda.  Incentive for litigation but protects reliance interests in old system.  Unfairness to other litigants? Yes, it is unfair                                 

4. Prospective prospective—Precedent must be overruled, but the court invites the legislature to establish the new rule. (Spanel, 653, defense of sovereign immunity will not longer be available after adjournment of next regular session of legislature). The idea courts and the legislature being engaged in the dialogue.

5. Purely prospective.  New rule applies only in future cases.  Chevron Oil (652) establishes three part test for when prospectivity can apply:
	a. new principle of law (not clearly foreshadowed)
	b. weigh merits of retrospective operation of new rule
	c. avoid injustice or hardship

After Chevron Oil

· Criminal cases—Constitutional criminal procedure rules would be applied purely retroactively (Griffith, 1987, p. 654) Blackmun argues that selective application of new rules violates the principle of treating similarly situated defendants the same. 
· Civil cases—initial disagreement over whether Chevron Oil continues to apply.  Jim Beam – 1991 (655) fractured court (come back and clarify) 

Harper v. Virginia Board of Taxation – 1993 (656) (10/6)
· Overrules Chevron Oil for most civil cases. 
· What is the reasoning? 
· Can there ever be prospective or partially prospective application of a rule in civil cases?
· Irony of stare decisis argument of Justice O’Connor in dissent.  She is saying this should be upheld on the stare decisis of Chevron, in doing so it would overrule Bean. Scalia says, how can you use stare decisis to uphold a decision that undermines stare decisis.
· Who has stronger argument?  Scalia or O’Connor?

Summary: From now on in federal court, SCOTUS decision, civil or criminal, rule is pure retroactivity, except in a civil case where the court explicitly announces that it will only apply prospectively. (review again)
[bookmark: _Toc248503789]Retroactivity of statutes
Two questions arise: 
1. Are there constitutional limits on a legislature’s decision to apply a statute retroactively? 
2. How does one determine legislature’s intent to apply a statute retroactively?

Constitutional limits on retroactive statutes		
· Ex post facto clause – can’t retroactively punish people, nor can they raise the level of punishment. 666
· Bill of Attainder- cannot single out people for treatment or deny right to trial. Acorn, 666
· Contract clause – (667)
· Takings clause – (6667)
· State constitutional provisions - 
If none of these problems exist, courts often will let legislature enact retroactive laws. (E.g., expired Northridge earthquake claims)



Jawish 1952 - (665) case
· What happens to a statute, initially declared unconstitutional, that indirectly becomes constitutional upon new decision of the court?  It is revived, it comes back into force. Is the statute enforceable?  Yes. Does it need to be reenacted? No, it’s like it was never gone.
· Example: Roe v. Wade, and states that have kept criminal abortion statutes on the books.
Potential variations (see n. 1 p. 665)   
· If statute A repeals statute B, but a court later invalidated statute B, statute A will be revived unless the legislature indicated in statute B that A should not come back.
· If statute A overrides common law, but a court later invalidates statute A or it is repealed, then it revives the common law, unless explicitly stated otherwise.

Jawish- a juridical decision that a statute was unconstitutional does not tear it out of the statute books. It simply renders it inoperative. If that decision is overturned, the statute comes back into force like it was never gone. It likes the judicial decision was never the law. 
· Law fixing min. wage in DC was held unconst. in Adkins, did not repeal statute
· Adkins was expressly overruled in West Coast Hotel
· Employer contends that law was null and void and never reenacted by Cong., court rules that since Adkins was null and void, never existed and law did not need to be reenacted
· Effect of unconst. ruling, P says that statute no longer exists
· Court says that case overturning is like it never happened, always been an enforceable minimum wage law
· At one point goes legal realist, then it says it was never the law 
· If P was seeking overtime during when Adkins was law would have to chose between the two
Keep constitutional limitations in mind though.  (update with Hasen response)

Legislative intent for retroactivity
· Traditional view is statutes apply prospectively.  
· Landgraf case (672)
· Facts 
· Which retroactivity provisions did the 1990 bill (not passed) have?
· How was the 1991 bill different?

Holding of Landgraf – 1994 (672)
1. No retroactivity if unconstitutional
2. Retroactivity if clear congressional intent
3. Otherwise, presumption against retroactivity
4. Unless for secondary conduct/“procedural rules”---there, retroactivity is ok even if congressional intent not clear.  (It is on this point that Justice Scalia differs)

(Q: clarify whether jury trial or attorneys fees are procedural. See Bradley 681)

What is Justice Scalia’s alternative test? He wants a “clear statement rule.” He says that Stevens’ presumption is not strong enough. Scalia wants more. He wants announce a “clear statement rule” against statutory retroactivity, one that can only be rebutted by a clear statement in the statutory text. Stevens used a presumption that says that the statute doesn’t govern absent clear congressional intent favoring such a result.

Landgraf v. USI Film Products: The conduct is from 1984-86. She wants to apply amendments to the Civil Rights Act from 1991. The lawsuit was on appeal in 1991, and thus, the lawsuit was filed before the statute was enacted. Thus, when she brought the case, the 1964 act was the law. In 1964, the law didn’t provide punitive damages, compensatory damages and a jury trial. With the 1991 amendment, it provided such, so she is trying to use the new stuff.  The 1991 amendments provide that they shall take effect upon enactment. But, question is what does this mean – “take effect upon enactment?”
Landgraf’s argument: textualist argument to support retroactivity: there are sections that are explicitly stated as being prospective, and thus, the other sections must be retroactive (the exclusio uno argument)
RULE:  Stevens says it means suits that involve conduct that occurred after date of enactment. Stevens rejects Landgraf’s argument. First, he notes that there is a presumption of prospectiveness unless the statute makes it totally clear to be retroactive. He also looks at legislative history, which he says is inconclusive. Congress could have been clearer and written the statute so as to explicitly make clear how the statute should be applied. Thus, Stevens in the end decides that where the text and legislative history is unclear, he goes with the presumption against statutory retroactivity – this is the holding.
Policy: Stevens says that if it is to apply retroactively, then it is for Congress to do, and let them do it. Thus, note, he isn’t so deferential to the reliance justification (the trial court relied on the law as it was at the time), but rather, focuses on Congress’s role.
Concur (Scalia): he wants a “clear statement rule.” He says that Stevens’ presumption is not strong enough. Scalia wants more. He wants announce a “clear statement rule” against statutory retroactivity, one that can only be rebutted by a clear statement in the statutory text. Stevens used a presumption that says that the statute doesn’t govern absent clear congressional intent favoring such a result.
Dissent (Blackmun): Says presumption against retroactivity should not apply to conduct that was previously not legal, like sexual harassment.  Should not apply to remedial statutes
[Still problem of going from something that was illegal like a misdemeanor to something else that is illegal but is now a felony]
Gloss: 
There are some limits to this presumption that Stevens articulates: Procedural statutes get retroactivity, and Prospective remedies exception.

Rivers (685) case
· No special rule for restorative statutes.
· Rivers case, even if congress passes a statute to restore a law that the courts got wrong, you apply the normal retroactivity rules. 
· There is a presumption against retroactivity, BUT a presumption can be overcome by compelling evidence. 
· Remember, congress has an easy solution, BE CLEAR. Just state that it is retroactive or not. Look at footnote at bottom of Pg. 674. It's easy to write a statute that imposes retroactivity.
Rivers
· Congress passed a statute overruling Patterson
· This is a Restorative statute exception
· Stevens says that it is not retroactive, although it is a retroactive statute, there is no presumption of retroactivity and no indication Cong. meant to make it retroactive.

Hamdan (688) case
· Procedural change (habeas availability) but not applied retroactively. Says statute was not designed to apply to pending cases.

	Note constitutional avoidance issue

A final question 
· Why should it be automatic for a Supreme Court decision to be applied retroactively, but so hard for Congress to achieve the same retroactive result? Blackstonians holding on, judges as “discovering” law, legislatures are making new law.
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Tenets of legal process theory:
· legislative supremacy
· rationality (all public lawmakers act purposively to rationalize the law) and
· centrality of procedure (where expertise of the lawyer comes to bear)
(A criticism is leveled by Prof. Macey, that legislatures act with self interest intentions and we should interpret in ways that benefit society. This is the opposite of enforcing the legislative deal.)

Holy Trinity Church (695) case (10/7)
· Facts: (1892) (example of eclectic approach): The defendant is a religious society in New York. In 1887, it contracted with Warren (at the time, an alien living in England) to come to NY to be its pastor, and in pursuance of the contract, Warren did come. The US brought this claim, arguing that the contract by the defendant was forbidden by the following act:

· What did the statute forbid? “It shall be unlawful for any person, company, partnership, or corporation, in any manner whatsoever, to prepay the transportation, or in any way assist or encourage the importation or migration of any alien or aliens…(goes on to list contract too, and mentions paying for person to come over). The title of the Act (“act to prohibit the importation and migration of foreigners and aliens under contract to perform labor…”).

· Did the statute have a “plain meaning?” The idea of labor does not seem to include ministers. 
· If you were trying to look at the statutory language, what argument can you make that the language was meant to cover professionals like pastors? It did spefically exclude some professionals, so expressio unius est exclusio alterius, ministers must be included.

· Is applying the literal meaning all that statute interpreters are supposed to do? No
· Could you fashion a plain meaning argument that the church can bring in the rector? Yes, they had exclusion for learned professionals that did not list ministers, but gave examples of similar professions.
· What role did legislative history play? This case is the first to look at the legislative record to avoid absurdity. 
· Did the Court get Congress’s intent right?  Yes, congress loves jesus, jesus = minister. How do you know? (intent v. purpose?)
· What incentives does this ruling create for Congress? Pad that motha-f’in record!
· What about the “Christian nation” stuff?




Rector, Holy Trinity Church v. United States 
RULE: 
· a) It is a familiar rule, that a thing may be within the letter of the statute and yet not within the statute, because not within its spirit, nor within the intention of its makers.
· b) This is not the substitution of the will of the judge for that of the legislator, for frequently words of general meaning are used in a statute, words broad enough to include an act in question, and yet a consideration of the whole legislation, or of the circumstances surrounding its enactment, or of the absurd results that follow from giving such broad meaning to the words, makes it unreasonable to believe that the legislator intended to include the particular act.
Court’s reasoning to find Congress’ intent:
a) The title of the Act (“act to prohibit the importation and migration of foreigners and aliens under contract to perform labor…”). Obviously, this includes on manual labor, for no reading of this would create image of ministers. The common understanding of this term doesn’t include ministers, and words should be used in ordinary meaning.
b) The evil it is designed to remedy: problem of manual workers coming here for cheap labor and ruining our own laborers.
c) Court looks at reports of Congressional committees that talk about these evils.
Gloss: 
· Basic ideas of this case:
· a) The text doesn’t necessarily control when it’s contrary to the spirit or intent of the bill.
· b) We saw some elements of specific intent, particularly when court looks at Congressional record.
· c) We see court looking at mischief that Congress intended to prevent.
· If look at purpose of statute (as do when look to mischief), it will, by nature, narrow the application of the statute.
· Textualist counter to this: shouldn’t be looking at legislative history b/c if it is said in text, they don’t need to say it also in the history. IT WAS IN THE TEXT!
· Before this case, courts had essentially rewritten statutes to avoid absurd consequences (golden rule), but before this case, they never looked at legislative materials to do this. Thus, this case is the first to look at legislative record to avoid the absurd consequences of the text.

What is judge’s job in statutory interpretation?
· How do literalists and purposivists answer this question differently?
· Literalists- just look at the language of the statute. 
· Purposivism- also look at the congressional “evil” that congress was trying to avoid with the statute.

· How would Hart and Sacks (the leading legal process theorists) decide this case?
· See above.

· Criticisms of legal process purposivism: If congress intended to include ministers, they would have. (Think Prof. Macy on self-interested)

Griffin (757) case (10/13)
· Facts
· Statute: the master “shall pay to the seaman a sum equal to two days pay for each and every day during which payment is delayed beyond the respective periods.” 
· What kind of approach to statutory interpretation does Justice Rehnquist use in this case? Soft-Textualism, using the text to determine purpose, but also legislative history.
· Did this ruling further Congress’s purpose in passing the statute? Rehnquist thinks so; it is a strong deterrent to companies from leaving sailors high and dry, with no money, and no way home.
· Should plain meaning control here?  Yes, unless you are Stevens. What about the absurdity exception? Rehnquist says interpretations of a statute which would produce absurd results are to be avoided if alternative interpretations consistent with the legislative purposes are available. But, he says that it is up to Congress to change such absurd results, not the courts.

· How does Justice Stevens’ dissent differ? Don’t worry congress; if you make a mistake we will help you. If Congress wanted us to such a crazy thing, they could have said so. Also, he says this result is absurd. Stevens is okay with courts correcting absurd results. 
· Where does judicial discretion come from?  Statute should be read to give discretion to the district court. 
· Whose opinion is more persuasive?

· Post-Griffin legislative history.  What, if anything, does this tell us about who was right? 

Griffin v. Oceanic Contractors: Taken literally, the defendant here would have to pay plaintiff over $300,000 simply because he improperly w/held $412.50 in wages.
Holding: (Rhenquist): using a sort of soft textualism, he awards the $300,000.
· 1) Rehnquist first looks at text (tool) to determine the plain meaning of the statute (touchstone), and says that “the words chosen by Congress, given their plain meaning, leave no room for the exercise of discretion…”
· 2) The company argues that this was not the purpose of the statute to punish. Rather, it was to compensate. Rehnquist rejects this in the following ways:
· a) First, he uses text to refute this alleged purpose, and says “There is no better way to find the purpose than to use the plain words by which the legislature undertook to give expression to its wishes.
· b) Then, he also looks at legislative history to refute this alleged purpose. Specifically, he looks at how the law was amended over the years. First, the statute placed a 10-day limit on pay for unpaid wages. But, they then increased it to the language we see now.
· 3) Finally, Rehnquist acknowledges that “interpretations of a statute which would produce absurd results are to be avoided if alternative interpretations consistent with the legislative purposes are available. But, he says that it is up to Congress to change such absurd results, not the courts.
Dissent (Stevens): 
· 1) Notes that any question of statutory construction requires the judge to decide how the legislature intended its enactment to apply to the case at hand (thus, his touchstone is intent of the legislature).
· a) The language of the statute is usually sufficient to answer that question, but there are many cases in which it is not sufficient. This is one such case.
· b) He goes on to use different tools to find a different result than that of the majority. He looks at ways prior courts interpreted the statute and looks at legislative history of the enactment.
Gloss: 
· Soft textualism of the Burger Court: note that court in these cases followed a “soft” version of the plain meaning rule, for it typically (as it did in Hill and Griffin) attempted to justify harsh results in light of legislative history and purposes of the statute. Thus, while its touchstone might have been meaning of the text, it sought to find this by looking at things other then the text itself. Finally, as Rhenquist made clear in Griffin, it is not for the courts to change absurd results.

TVA v. Hill (752) case
· Facts
· Is there a benefit to literal interpretation?
· Is this the result you would expect from an ideological conservative?  What explains the result?
· Case as “soft” plain meaning case.
· What is the literalist/textualist to do when there is conflicting legislative history?

TVA v. Hill: The Endangered Species Act is at issue here. It authorized the Secretary of Interior to declare species of animal life “endangered,” and allowed him to make protection for such species. Section 7 specified that all Federal agencies and Departments and agencies shall, with the assistance of the Secretary, utilize their authority in furtherance of the purposes of the Act by carrying out programs for the conservation of endangered species, and by taking such action necessary to ensure that actions authorized, funded or carried out by them do not jeopardize the continued existence of such endangered species… This was made law in 1976. Pursuant to this statute, the Secretary declared the snail darter an endangered species and designated a portion of the Little Tennessee River as the only remaining natural habitat. That part of the river, however, would be flooded by operation of the Tellico Dam, a $100 million TVA project that was under way in 1973 and almost completed by 1976. Environmentalists sought an injunction against the dam’s operation under this statute.
Dissent (Powell): Why does dissent say that we shouldn’t shut down the dam?
· Absurd results/equities (how can we shut down a $ million dollar project).
· Congress has continued to fund the dam even after this Act (thus read this funding as an implied exception to the Act)
· But, how do they interpret language to go their way: the statute doesn’t take away remedial discretion of the court. And, they also argue that the Act was enacted after the dam project was initiated, and thus, it would be given retroactive effect to cancel the dam.
Hold (Burger): Why doesn’t the majority buy these arguments? What tools does he use?
· He looks at the tool of text (plain language).
· And, he looks at the tool of context/legislative history to find intent. And, that intent shows that the Act was supposed to be mandatory and not discretionary.
· What is his touchstone?
· Both meaning of the text, but also some other touchstones like intent and purpose = seems like a sort of soft textualism. Point is he is very eclectic in his approach. He uses many touchstones.
Gloss:
· Note though that when he uses text as a tool, it isn’t only to find the meaning of the text, but also aimed at finding intent. And, we will see later how this differs from strict textualists.
· Majority’s response to the dissent’s absurd result argument?
· If it is so absurd, let the legislative branch deal with it. This is sort of like Justice Kennedy in Public Citizen: some person’s absurdity is another’s good policy.
· Note that the dissent could also use the barking dog argument – if Congress intended such a result, make them say it.

-This case and the next is an example of soft textualism at work.
[bookmark: _Toc248503791]The New Textualism

· Plain meaning plus (compared to “soft” textualism of TVA and Griffin)

· Need to look at whole act.  Like a “word puzzle” for Justice Scalia (note parallels to Blackstone’s notion of the law having a “right” answer)

Justice Scalia’s Arguments for the New Textualism
1. The only “law” enacted by Congress is the text of the statute.
2. Legislative intent is illegitimate.  
a. Illegitimate because it is indeterminate—you figure out what a reasonable legislator would have intended and you end up applying your own meaning. 
b. Illegitimate because it cannot be discovered.  It is subject to manipulation by Congress; who knows legislative intent will be considered?
3. legislative history is illegitimate
a. manipulable
b. cannot rely on committee reports on grounds that members of Congress delegate work to committee, because it is non-delegable (ties in with first point).

· Another argument (social choice theory):
· Legislative intent is “incoherent:” there are just agendas and votes, not intent of Congress. 

1. [bookmark: _Toc248503792]Absurdity exception	
Bock Laundry - 1989 (766) case
· Facts
· What is statutory issue?
· How does Justice Stevens decide this case? Says it only applies to criminal cases because it was both unconstitutional as well as illogical.
· What does the history of rule 609 tell us?  (Presumption?) It was aimed at protecting criminal defendants.
· How does Justice Scalia’s approach differ? Says there is no such thing as congressional intent.
· Is Justice Scalia’s “absurdity” exception justified by the new textualism?  It’s not….. What is the alternative? Scalia goes to the record because when you interpret the statute literally, it has an absurd result. So Scalia says we must go to the record to make sure Congress didn’t intent the absurd result. He says find an interpretation that “does the least violence to the text” (changes the text the least). 
· Step 1: If statute absurd (he knows it when he sees it), go to record to make sure congress didn’t intent absurd result. 
· Step 2: Find the interpretation that does the least violence to the text (the fewest changes to text)
· Step 3: Rewrite the statute.

Green v. Block Laundry Machine Company:  Green, a county prisoner on work-release at a car wash, reached inside a large dryer and had his hand cut off. He brought a products liability suit against the dryer company. At trial, the company brought up his 2 prior felony convictions to impeach him. He appeals arguing that such was improper impeachment. The lower courts allowed the impeachment based on the following federal rule of evidence: “for the purpose of attacking the credibility of a witness, evidence that a witness has been convicted of a crime shall be admitted if elicited from the witness or established by public record during cross examination but only if…the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the defendant.
Hold (Stevens): the majority notes how the plain language will bring absurd results b/c it only applies to defendants, but in this case, the defendant is the company that he is suing and obviously it would not be prejudicial to them – they are bringing it. The key here, though, is how the majority goes about finding this. They look at legislative history to find what Congress really meant by defendant.
Scalia’s concurring opinion: 
· 1) Agrees that we are confronted by a statute that, if interpreted literally, produces an absurd, and perhaps, unconstitutional result.
· 2) However, faults the majority in looking at legislative history to determine what they really meant, for as he says, he doubts that the full Congress really considered the documents that the majority looks at.
· 3) The meaning of the terms of the statute ought to be determined, not on the basis of which meaning can be shown to have been understood by a larger handful of the members of Congress, but rather on the basis of which meaning is (1) most in accord with context and ordinary usage, and thus most likely to have been understood by the whole Congress, which voted on the words of the statute; and (2) most compatible with the surrounding body of law into which the provision must be integrated
Gloss:
· Scalia rewrites the statute b/c he notes that this language is an unintended absurdity. Is he thus conceding that following text is not all that goes on in statutory interpretation, and that current interpretive values has a role to play?

How to Deal with Absurd Interpretations from a Textualist Perspective
· Limited look at legislative history to confirm legislature did not intend the absurd (and what if it did?)
· Otherwise, read the statute in a way that “does least violence to the statutory text.”
· Why this rule?
· Did Justice Scalia or Justice Blackmun do a better job of this?  Wow, isn’t Blackmun smart, very little violence, changes “defendant” to “party”. In this context, Scalia rapes the text having to add “only applies to criminal defendant”. That’s a lot of words!!!

Evaluating Bock Laundry
· Whose conclusion is right?
· Who has the best approach to answering the question

Advantages and disadvantages to the New Textualism

Chisom – 1991 (781)
· Facts
· What’s the issue?
· Note Stevens’ appeal to vertical and horizontal coherence 
· How does Scalia’s approach differ?
· What is the role of the dictionary here?  Scalia uses one to define “representatives”, he cherry picks Webster’s 1950. (odd b/c statute 1964, or ’82; this case 1991) (Note also that Scalia looks at judicial context: Wells v. Edwards – 1973 (789) case: why?) If a basic rule of election law doesn’t apply to judges, why should this? (but this ignores the purpose of revising the VRA, it was to strengthen the VRA)
· How should a case like Chisom be decided?

Chisom v. Roemer: At issue here is language in section 2 of the Voting Rights Act, as it was amended in 1982. In one part of this, it adopts a results test, showing that proof of intent of discrimination is not required. In the next section, it provides guidance about how this results test is to work. Specifically, it states that “in that its members have less opportunity than other members of the electorate to participate in the political process and to elect representatives of their choice.” In this case, African-American plaintiffs bring a dilution case under this statute, arguing that their votes were diluted in the election of Louisiana SC judges.
Hold (Stevens): “It is difficult to believe that Congress, in an express effort to broaden the protection afforded by the Voting Rights Act, withdrew, without comment, an important category of elections from that protection. Barking-Dog argument. 
Dissent (Scalia): There are 2 things wrong with the majority’s holding:
a) First is the notion that the majority espouses that Congress cannot be credited with having achieved anything of major importance by simply saying it, in ordinary language, in the text of a statute, without comment in the legislative history.
b) The more important error, however, is the assumption that the effect of excluding judges from section 2 would be to “withdraw an important category of elections from the protection of the Voting Rights Act. There is absolutely no question here of withdrawing such protection.
Notes his way of interpreting a statute:
a) First, find the ordinary meaning of the language in the textual context; and second, using established canons of construction, ask whether there is any clear indication that some permissible meaning other than the ordinary one applies. If no – and especially if a good reason for the ordinary meaning appears plain – we apply that ordinary meaning.
b) Applying this, found ordinary meaning of representatives doesn’t include judges and noted that there is no indication that another meaning shall apply.
Gloss: 
· What is Scalia’s touchstone: the ordinary meaning of the text.
· But, note Steven’s counterfactual-text argument. He says that if Congress meant to exclude judges, it would have said legislators. 
· Pay attention to Steven’s counterfactual-text argument (above). It is a tool that many use to rebut Scalia. Note what is happening there. Stevens takes a term and says that if Congress meant what you say, they would have used this even better term (learn to spot these counterfactual text arguments and know how to counter them). Way to counter them: say that Congress probably wasn’t even considering all this.
· Stevens says that this is the classic case of the dog that didn’t bark. Congress would have commented if really wanted exclude judges.
· Scalia responds by saying that the text solves this and we should not require Congress to make comments saying, “yes, we really mean what we say in the text.”
· Scalia also takes issue with the idea that there is something so weird going on that would require the dog barking. This isn’t so strange to exclude judges. Actually, he argues, the really radical thing would be to extend coverage to judges b/c this goes beyond protection of the Constitution.

The Future of New Textualism
· Justice Scalia as winner (much more emphasis on text of statute than in the past)
· Justice Scalia as loser (no other Justices—not even Justices Thomas or Alito—have taken such a strong position against the use of legislative history)

[bookmark: _Toc248503793]What Do Economic Theories Tell Us About Statutory Interpretation?

· Easterbrook: Enforce legislative deals (how does this tie into Judge Easterbrook’s textualism?)  (Cf. Rodriguez and Weingast, who would mine reliable legislative history to enforce legislative deals Judges must be faithful agent reconstructing legislative deals because doing otherwise would undermine the conditions under which statutes are enacted.

· Macey: To limit rent seeking, read ambiguous statutes to have a public regarding purpose

· Posner: pragmatic interpretation (how, if at all, does this connect with his economic analysis of law?)  

Economic theory assumes that individuals are rational actors, who seek to maximize their utilities through action reasonably designed to do so. 
· Ex-Ante vs. Ex-Poste

Marshall – 1990 (801) Case
· Facts
· How did Judge Easterbrook decide this case?
· Did Judge Easterbrook get the answer right under the new textualism?  (What does an ordinary speaker of English mean in using the word “mixture”? Solan point: “dirty towel,” not “towel-sweat mixture”)
· Suppose a new textualist adopted interpretation that paper-LSD is not a mixture.  What about one LSD dose dissolved in a gallon of orange juice?  

US v. Marsall (7th Cir): Statute at issue: five years for selling more than one gram of a mixture or substance containing a detectable amount of LSD and 10 years for more than 10 grams of a mixture or substance containing a detectable amount of LSD. Under this statute, the defendant Marshall was convicted after a bench trial and sentenced to 20 years for distributing more than 20 grams of LSD. The LSD was carried on a paper, which weighs much more than the LSD. Marshal’s LSD accounted for 670 mg of the 20 grams (not enough to activate 5 year minimum if exclude the paper), and the same for the other defendants. This brought about crazy results (big wig who sells the pure drug would be sentenced to little amount of time b/c he sells only the pure drug, which weighs nothing. Meanwhile, the little guys, like defendants, will be stuck with the statutory minimums b/c they put the drug on paper).
Hold (Easterbrook): holds against the defendants and sticks with the harsh sentencing.
· 1) First, he focuses on the meaning of the plain language: “it is not possible to construe the statute to make the penalty turn on the net weight of the drug rather than the gross weight of carrier and drug. The statute speaks of a “mixture or substance containing a detectable amount. This is opposite of pure drug. 
a) The ordinary usage of the language (text as tool) is indicative of this. Ordinary parlance calls the paper containing tiny crystals of LSD a mixture.
b) He also looks at the structure of the statute (whole statute as a tool), and notes that for another drug, PCP, the statute weighs it in its pure form, so it could have done the same with LSD.
c) He also looks at a precedent case where the court has decided that the statute intended this result.
· 2) He also rejected the defendant’s following 2 arguments.
a) Statutes should be construed to avoid constitutional problems. Hold: neither the rule of lenity nor the preference for avoiding constitutional problems justifies disregarding unambiguous language.
b) Some members of the sitting Congress have expressed concern with wording. Hold: subsequent Congressional debates are not grounds for avoiding the import of enactments.
Dissent (Posner): 
1) First, Posner discusses the crazy results that the literal words of the statute will bring about.
2) So, what can judges do about this mess, he asks? He writes, “the answer lies in the shadow of a jurisprudential disagreement. It is the disagreement between the severely positivistic view that the content of the law is exhausted in clear, explicit and definite enactments by or under express delegation from legislatures, and the natural lawyer’s or legal pragmatist’s view that the practice of interpretation and the general terms of the constitution authorize judges to enrich positive law with the moral values and practical concerns of civilized society. The first buys political neutrality and a type of objectivity at the price of substantive justice (economic theory), while the second buys justice in the individual case at the price of considerable uncertainty and, not infrequently, judicial willfulness. 
Gloss:
· The argument is made that Eaterbrook’s opinion creates constitutional problems.
· He responds by saying that if we allow constitutional concerns to get involved in interpretation, then you give the court too much discretion. He says that the Constitutional Avoidance doctrine can be used where have a constitutional defect, not a constitutional doubt.
· Is Posner just using a “best answer” touchstone (way up on the funnel), saying that this would bring crazy, looney results?
· No, he says that by being more flexible and less strict, you can get a more fair, rational answer. He admits that there are problems with doing this (with not following text), but notes that the Easterbrook approach will not bring justice (look at last paragraph on 779). He approaches it as a tradeoff between 2 methods, but not saying that the majority’s approach is wrong.
· Judge Easterbrook’s opinion is an excellent example of the distinctive features of the new textualism: (a) focus on the text of the statute, including not only the plain meaning of the provision at issue, but also how that provision fits in the “whole statute;” (b) a rejection of, and some contempt for, legislative history; and (c) a relatively dogmatic version of what words mean.
· A better ex ante argument is an institutional one: a textualism that yields harsh results, sends a signal to judges not to make policy and to Congress that its statutes will be interpreted as written. This will enhance democracy b/c everyone will know that legislators are responsible and they can vote accordingly, they can’t depend on the judiciary to correct absurd results from unjust laws.

More on Marshall
· Does promoting economic efficiency require the New Textualism? New Textualism gives deference to that text. You setup a rule that would be good for the average case, and provides proper incentives for the citizenry, not because you like the results in a particular case. Hard cases make bad law and invite ex-poste decision making (judge made rules).
· Why does Judge Posner dissent?  Can Posner’s approach foster legislative dealmaking?

Perez-1999 (814)
· Facts: Drug companies not disclosing side effects. Drug company wants to use the “learned intermediary” defense.
· Was this a rent-seeking statute? Yes
· Did the majority follow Macey here?  Yes, they construed it narrowly to benefit the public. Was this credible? Iffy, the language of the defense seemed pretty clear.
· What of the dissent’s point that the NJ Legislature has directed courts to follow legislative history in committee reports?

Perez
· Learned intermediary doctrine—no warning to consumers but to doctors
· Drug companies directly targeting consumers
· Should be judged based on whether adequate for physicians
· Should it apply when marketed directly?
· No, goes outside reason for rule
· Intrudes on CL context, trying best to ignore statute
· Is this a special interest statute?
· Construe it narrowly b/c it’s a rent seeking statute
· Essentially does this, by giving it a fictitious meaning
SEE RENT SEEKING CHART (814)

FDA Case- 2000 (820) (10/20)
· Why do the New Textualists sign this opinion, which contains more legislative history than perhaps any other recent opinion? Politics, and they are okay with the statutory scheme analysis.
· Is this an example of enforcing a legislative “deal,” despite the plain meaning of the statute? O’Conner for majority, “fundamental cannon of statutory construction that the words of a statute must be read in their context and a view toward their context in the overall statutory scheme”
· Why does Justice Breyer rely so heavily on legislative text here? It supports his argument to say tobacco and cigs are “drugs” and “devices”, and uses the text to prove the statutes basic purpose, the protection of the public’s health.  
· Given the ideological breakdown, is this all politics? Si

FDA v. Brown and Williamson Tobacco Corp: The FDCA grants the FDA the authority to regulate “drugs” and “devices.” In 1996, the FDA asserted jxn to regulate tobacco products, concluding that, under the FDCA, nicotine is a “drug,” and cigarettes are “devices.” The plaintiffs, a group of tobacco manufacturers filed suit challenging the FDA’s regulations.
Hold (O’Connor): Congress has not granted the FDA jxn to regulate tobacco products.
· 1) She uses subsequent statutes that have been passed as a way of finding Congress’ intent. In this way, she is taking into account the context of this statute with other statutes. Looking at 6 subsequent tobacco-related statutes, she concludes that Congress has created a distinct regulatory scheme to address the tobacco problem, and that scheme precludes any role for the FDA.
· 2) She also considers the text and legislative history in her consideration.
Dissent (Breyer): He relies on 2 touchstones to discount the majority:
· a) Textual meaning: focuses on language from FDCA that reads, “FDA has authority to regulate articles (other than food) intended to affect the structure or any function of the body.”
· b) Purpose of the statute: public health.
Gloss:
· In a way, Scalia would agree with O’Connor b/c for him to find the law, must fit the meaning with entire context.
· She also looks at legislative history and uses the barking dog argument and says that Congress would have commented on something like this – that statute applies to tobacco. Scalia would disagree b/c he would not look at legislative history, but he might apply a similar idea to the text. Looking at text, he might say that Congress must provide a clear statement if something seems weird (like might say that Congress should have said it applies to tobacco in the text). But, he only looks at text.

Theories of Interpretation (see chart on p. 834)
1. Textualism
2. Legal process/ Purposism/Legislative intent (general vs. specific legislative intent)
3. Dynamic statutory interpretation












Focus now on dynamic statutory interpretation.
1. [bookmark: _Toc248503794]Dynamic interpretation

· Nautical theory as opposed to archaeological theory
· Horizontal and not vertical (as with textualism and legal process theory)

Dynamic interpretivists take into account:
1. Changes in social contexts; and
2. New rules and policies

Jacob case - 1995 (732) (10/20)
· Facts
· What are the changed circumstances? Stepparents being able to adopt, minors also, NY of assuring as many adopts as possible. Language dating back to 1870 was alongside language from 1990’s.
· How does the court react? They refuse to apply a literal text of the statute. They say, “language of a statute is susceptible of 2 constructions [as is §117], the court will adopt that which avoids injustice, hardship, constitutional doubts or other objectionable results”
· Did the majority go too far in straying from the statutory text, giving the words “a meaning they will not bear?”  If so, then what? 
· Contrast Connecticut court approach

In the Matter of Jacob: This case involves 2 petitions for adoption. The Jacob case involves a cohabiting boyfriend of the child’s natural mother wanting to adopt. In the Dana case, the cohabiting female partner of the natural mother wished to adopt. The family courts in both cases denied the petitions as not falling within NY’s adoption statute. There are 2 sections in the statute at issue:
· §110: “an adult unmarried person or an adult husband and his adult wife together may adopt another person.
· §117: “after the making of an order of adoption the natural parents of the adoptive child shall be relieved of all parental duties toward and of all responsibilities for and shall have no rights over such adoptive child or to his property by descent or succession.”
Hold: 
1) The adoption statute must be applied in harmony with the humanitarian principle that adoption is a means of securing the best possible home for the child. This policy would certainly be advanced by allowing the adults in this case to adopt (look at all the benefits the children would gain by allowing it) = looking at purpose of statute
2) Despite ambiguity in other sections of the statute (see below), it is clear that the adults can adopt under the language of §110. This section was amended in 1951 to allow adoptions by minors and in 1984 to allow adoptions by adults not yet divorced but separated. Supporting the ’84 Am. was NY’s policy of assuring that as many children as possible are adopted into suitable family arrangements.
· These amendments reflect some of the fundamental changes that have taken place in the family. Also, NY does not prohibit adoption by homosexuals.
3) The lower court relied on §117 to block adoption. It assumes, for example, that under this section if the boyfriend adopts, then the natural mother would lose rights or if the girlfriend adopts that the natural mother would lose rights.
· a) But the title (“Effect of adoption”) and its opening phrase (“after the making of an order of adoption”) suggest that has nothing to do with standing, but with legal effect on parties and property.
· b) While this section would still have the effect of terminating legal relationships of natural parents in majority of situations, this is not the case in all circumstances. This has been recognized in prior court decisions as well as in an amendment to this section to allow adoptions by stepparents and to allow adoptive parents in some circumstances to agree to a continuing relationship between child and natural parents.
· c) “Where the language of a statute is susceptible of 2 constructions [as is §117], the court will adopt that which avoids injustice, hardship, constitutional doubts or other objectionable results.”
· Under this, it would be unjust to read this section as limiting rights of adults to adopt.
· Also might raise constitutional concerns (EP clause prevents unequal treatment of children whose parents are unmarried).
Dissent: 
· 1) Has a different view of the purpose: to stabilize family relationships, particularly parent-child bonds. That state interest promotes permanency planning and provides protection for an adopted child’s legally secure familial placement. For these reasons that state has chosen not to recognize c/l or lesbian marriages.
· 2) Has a different reading of §110: words chosen demonstrate legislature’s conclusion that a stable familial entity is provided by either a one-parent family or a 2-parent family when the concentric interrelationships enjoy a legal bond.
· With the history of this section, he stresses the evolving language with the amendments, which served to limit adoptions.
· 3) Has the more limited reading of §117 too
· 4) If the legislature intended to provide for this situation, it should say so directly, as it did with stepparents and minors.
Gloss:
***Exceptions of textual primacy (according to legal process theory):
· a) Legislative mistakes
· b) Absurd Results
· c) Constitutional Avoidance Doctrine
· d) Dynamic statutory language
· Thus, this legal process theory (dynamicism) can be seen as a partial acceptance of text.

Li case – 1975 (737)
· Facts: Supreme Court of 1870 had said that it meant contributory, now Supreme court Reverses and says comparative.
· Stronger or weaker textual argument compared to Jacobs? Stronger because here it was easy to make a textual argument either way, you could have interpreted the language either way. Horizontal coherence with other states and statutes.
· Cases about who controls given substantial inertia.

Li v. Yellow Cab of California: In California, the c/l doctrine of contributory negligence was codified in an 1872 statute: “Everyone is responsible, not only for the result of his willfull acts, but also for an injury occasioned to another by his want of ordinary care or skill in the management of his property or person, except so far as the latter has, willfully or by want of ordinary care, brought the injury upon himself.
Hold: The court nonetheless ruled that this section should be reinterpreted to codify a rule of comparative negligence – the modern trend in other states.
· Justifications for updating:
a) Flexible rules of construction the court has traditionally applied to the code. Its provisions are to be liberally construed with a view to effect its objects and to promote justice.
b) It must be construed as continuations thereof, and not as new enactments.
· In 1872, the legislature used the c/l resources that existed (contributory negligence and last clear chance), but now in 1975, the c/l has developed a more equitable way.
Gloss:
- The dynamic approach focuses on the general intent/purpose of a statute, while the static approach focuses on the specific intent.

Question: Why not just let the legislature do this? It is more fiscally responsible to let judges change a law that is ultimately going to be addressed by the legislature.

Critiques of dynamic interpretation
· Is it just a fancy label for “legal realism” or raw exercise of power by judiciary? It’s not because they don’t stray past what horizontal coherence supports, not raw power, keeping up with modern times.

Where is the U.S. Now With Theories of Statutory Interpretation?
· Is it all just indeterminate?

[bookmark: _Toc248503795]How to Structure a Statutory Interpretation Analysis (Non-Agency case)

1. Always begin with the words of the statute.
2. Specific legislative intent, if any
3. General legislative purpose/larger purpose based on context, social ills (mischief)
4. “Best answer” (existing legal terrain, efficiency, reliance, other policy concerns)

Real basis for analysis, or crutch for political decision?

[bookmark: _Toc248503796]Canons of construction - Linguistic and grammatical canons

Canons—rules of thumb for interpretation (10/22)

1. Linguistic and grammatical canons
2. Policy aids
a. The rule of lenity
b. Avoiding constitutional problems
c. New federalism

Linguistic and grammatical canons
1. Ordinary Meaning - Apply words in their ordinary, not technical sense
· Nix case – 1893 (851): Is a “tomato” a fruit or a vegetable for purposes of a tax on vegetables?
· Would a dictionary be helpful here?
Ordinary Meaning- this is represented in the Nix case about whether a tomato is a fruit or vegetable. The plaintiff says a tomato is a fruit. But, court says well no, we are not going to apply the technical meaning. We will apply the ordinary meaning and the ordinary meaning is that tomatoes are vegetables. The rule of the case is to apply the ordinary meaning unless there is evidence that technical meaning was intended.

Why do they reject dictionaries use here? They say there are used as an aid for memory, not evidence in itself. The dictionary memorialized the meaning at the time. 
	○ Problem with dictionary usage; meaning changes over time.
	○ Problem with dictionary shopping.

What would these words convey to the “ordinary” or “reasonable” reader? To answer this, judges might consult dictionaries, but they will often just rely on their own linguistic experience or intuition. Ordinary meaning should be distinguished from literal meaning, which connotes a narrow understanding of what the word means.
· Where the statute itself deals with a specialized, technical subject, courts tend to adopt the specialized meaning of words used in the statute.

2. Noscitur a sociiss – a word is known by its associates 
· Jarecki (p. 852) Allocation rules for income “resulting from exploration, discovery or prospecting” Here, it was discovery in terms of mining for natural resources, not an invention. The “exploration” and “prospecting” words near it show this.

Light might be shed on the meaning of an ambiguous word by reference to words associated with it.
-Usually only used as a last resort.

3. Ejusdem generis – of the same kind, class or nature
· Hogdereny case (bottom of p. 853): Is automobile covered by ordinance “forbidding the placing of dirt, rubbish, wood, timber or another material of any kind” tending to obstruct the streets

Where general words follow specific words in a statutory enumeration, the general words are construed to embrace only objects similar in nature to those objects enumerated by the preceding specific words.
-Example: statute that says apples, oranges, or other fruit. It says construe other fruits to be of quality with apples and oranges.
-Usually only used as a last resort.

4. Expressio unius est exclusio alterius—the inclusion of one thing indicates the exclusion of another.
· E.g., a statute covering “any horse, mule, cattle, hog, sheep or goat” does not cover turkeys.
· How strong should this canon be in a case like the Holy Trinity Church case?

The notion is one of negative implication: the enumeration of certain things in a statute suggests that Congress had no intent of including things not listed or embraced.
-Potential problem: it assumes that Congress thinks through statutory language carefully, considering all other variations. Because of this, a skeptic would say that this should never decide a case.
-Context must determine whether this canon has applicability. Example: Mother tells Sally not to hit her sister doesn’t mean that she can bite her b/c this would not be within normative baseline of statute.

5. Punctuation rule—(soft version): use punctuation to aid in construction
· Tyrell (p. 857): Does the foreman get extra pay on Sundays?  

This has three forms: (a) strict English rule that punctuation forms no part of the statute; (b) allowing it as an aid; and (c) looking on punctuation as a less-than-desirable, last-ditch alternative aid. 

6. The last antecedent rule—referential and qualifying words or phrases generally refer only to the last antecedent.  
· Jama case, p. 857: What does “thereof” refer to? Nondiscovery of (1) the act or omission of malpractice or (2) the cause of action?
· Example: in a statute providing that “the limitation of an action will not be extended beyond 6 years of the act or omission of alleged malpractice by a nondiscovery thereof,” the “thereof” refers to the act or omission of alleged malpractice.
· This rule can be trumped by punctuation: evidence that a qualifying phrase is supposed to apply to all antecedents instead of only the immediately preceding one may be found in the fact that it is separated by a comma.
· This rule can also be negated by other statutory context, unless contrary to apparent legislative intent derived from the sense of the entire enactment.

· Barnhart v. Thomas, 540 U.S. 20 (2003) (p. 857)
· “An individual shall be determined to be under a disability only if his physical or mental impairment or impairments are of such severity that he is not only unable to do his previous work but cannot, considering his age, education, and work experience, engage in any other kind of substantial gainful work which exists in the national economy....”§ 423(d)(2)(A) (emphases added).
· Question:  Can plaintiff, an elevator operator, argue that she is unable to do that previous work because it no longer exists in significant numbers in the national economy? National economy portion applies to substantial gainful work portion (the last antecedent), not the earlier language.





7. And vs. Or: And generally creates a conjunctive meaning and Or creates a disjunctive meaning
· See p. 858, quoting 18 U.S.C. s 1214  
· Does the statute apply to robbery of a non-mail carrier? Yes,  by separating “mail carrier”, “money” and “other property” with “or” rather than “and”, Congress meant to include each of the three as an object of the statute an d not to limit it to postal carriers. 
· New Development: De Morgan’s Rule
· Not (A and B) means Not A or Not B
· Not (A or B) means Not A and Not B
· So, De Morgan’s: And = or/and; Or = and/or. They can be used interchangeably.
· Should it trump legislative intent? No, they are used to support intent. Actually, none of these trump intent. 
Terms connected by the disjunctive “or” are often read to have separate meanings and significance.
	  
8. May v. Shall:  Shall is often read as mandatory rather than allowing for discretion, while May allows for discretion.  
· Is this consistent with ordinary English usage? No, sometimes they are used interchangeably. 
· “Shall” = mandatory (courts often interpret this to exclude discretion on equitable or policy factors)

9. Singular/plural/male/female: courts generally do NOT follow customary usage and read singular as plural and male as both male and female
	  
10. Whole Act Rule
· Read an entire statute together as part of a single scheme, and not in isolation from the rest of the statute.  Also, avoid surplusage.
· Does the rule imply too much knowledge and planning on the part of legislators?

· (a) Titles: example, in Holy Trinity, court considered the title to be consistent with purpose.
· (b) Preambles and purpose clauses:
· May be resorted to to help find intent of lawmaker where there is ambiguous language.
· (c) Provisos: if there is doubt about interpretation of a proviso it is to be narrowly construed b/c it is creating an exception.
· (d) The rule to avoid Surplusage:
· Presumption is that every word and phrase adds something to the statutory command, and thus, no provision should be construed to be entirely redundant. No 2 sections should say the exact same thing. 
· (e) Presumption of Consistent Usage – and of meaningful variation:
· Identical words used in different parts of the same act are intended to have the same meaning.
· From this presumption, it follows that a change in wording denotes a change in meaning. Variation in terminology ought to have less force when one statute is adopted at a different time than another.
· Posner’s problems with these: all of these assume a kind of care by the legislators.
· Best counter to Posner’s argument: is it a bad thing to act like Congress really is careful? Fine, maybe they are not careful, but let’s just pretend.



Problem 8-1 on Page 849
· Should the statute apply to:
· 13 year old riding a skateboard?
· Mother pushing baby carriage in the park?
· 6 year old riding a tricycle?

Do the linguistic canons help or hurt here?

Babbitt case (p. 868)
· Which tools do the majority and dissent rely on in this case?
· Who has the better of the argument?
Babbit v. Sweet Home Chapter: The Endangered Species Act (ESA) authorizes the Secretary of the Interior to designate species as endangered or threatened. Section 9 makes it unlawful for any person to “take” any endangered or threatened species.
· Section 3(19) defines “take”: “the term take means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.”
· The Secretary promulgated a regulation that defines the statute’s prohibition on takings to include “significant habitat modification or degradation where it actually kills or injures wildlife.” The plaintiffs (a group of small landowners, logging companies, and families dependent on the forest products challenge this regulation.
Hold (Stevens): allows the regulation using the following textual canons and some other tools:
· a) Ordinary meaning rule: ordinary understanding of the word “harm” supports it. The dictionary definition of the verb form of harm is to cause hurt or damage; to injure.
· The plaintiffs argue that the term harm is limited to direct applications of force. Court rejects this, for the dictionary doesn’t use word “direct.”
· Also, unless the term encompasses indirect and direct harm, the word has no meaning that doesn’t duplicate the meaning of other words that section 3 uses to define take. A reluctance to treat statutory terms as surplusage supports the reasonableness of the Secretary’s interpretation.
· b) Broad purpose of the ESA supports the Secretary’s decision. This purpose is reflected in literally every section of the statute.
· Stevens also uses administrative agency deference.
Dissent (Scalia): 
· 1) First, he considers the term “take,” and says that “to ‘take’ when applied to wild animals, means to reduce those animals, by killing or capturing, to human control. This is just the sense in which “take” is used elsewhere in federal legislation and treaty.  This seems like the whole act rule.
· He also says that this meaning fits in well with rest of the statute.
· 2) He then uses rule of noscitor a sociis with the term harm, holding that what the 9 other words in that section have in common – and share with the narrower meaning of harm – is the sense of affirmative conduct intentionally directed against a particular animal or animals.
 



[bookmark: _Toc248503797]Canons of construction – Policy Aids

Canons—rules of thumb for interpretation

1. Linguistic and grammatical canons
2. Policy aids
a. The rule of lenity
b. Avoiding constitutional problems
c. New federalism

Why Use Substantive Canons?
· Are substantive canons more likely to further liberal or conservative ends?

· What is the function of a substantive canon?
Possibilities:
· Tiebreaker in close cases: using at end to try and get to outcome.
· Rebuttable presumption: used at the beginning and can be rebutted.
· Clear statement rule? which compel a particular interpretation, unless there is a clear statement to the contrary.
· Clear statement rules: requires that a statute be interpreted a certain way unless the contrary interpretation is clearly required by statutory text.
· Using clear statement rules with federalism: In the 80s and 90s the SC created clear statement rules that reflect constitutional norms of federalism. The Gregory case is the most dramatic example of the court’s activity in protecting state sovereignty through the use of canons.

1. [bookmark: _Toc248503798]Rule of lenity

Rule of Lenity in Criminal Cases: laws whose purpose is to punish must be construed strictly. If the punitive statute doesn’t clearly outlaw private conduct, the private actor cannot be penalized.

 Purpose of rule of lenity:
a) Fair Warning: there are due process roots to this notion. If statute doesn’t tell person, it would be a violation of the due process clause.
b) Libertarian values: things that haven’t been proscribed, should be lawful b/c we favor liberty. 
c) Separation of powers value: the agent that must be responsible for making things illegal must be the elected body.

Muscarello case (p. 888)
· Facts
· What does “carry” mean in this context?
· What tools did Justice Breyer use?  Are these the same tools Justice Ginsburg used in her dissent?
· What role, if any, should the rule of lenity play in this case?
· Why does this case divide usual ideological allies?

Muscarello v. US: The relevant statutory language: “whoever, during an in relation to any crime of violence or drug trafficking crime uses or carries a firearm, shall, in addition to the punishment provided for such crime of violence or drug trafficking crime, be sentenced to imprisonment for 5 years. The defendant unlawfully sold marijuana from his truck and confessed that he “carried” a gun in the trunk of the truck for protection in relation to the drug offense.
Hold (Breyer): he carried the gun within the meaning. The majority adopts what it purports to be the ordinary meaning of the word carry, which includes carrying the gun in a car. It doesn’t discount the dissent’s meaning of carry (to carry on oneself), however, it says that such a definition is not limiting on its definition -- they can both be used.
· 1) As to the rule of lenity: 
· The defendants and petitioners urge the majority to apply the rule of lenity, applying the statute strictly. Hold***: the rule of lenity applies only if, after seizing everything from which aid can be derived, we can make no more than a guess as to what Congress intended. Thus, it uses the rule of lenity only as a tiebreaker.
Dissent (Ginsburg, Rhenquist, Scalia and Souter): As to the rule of lenity: dissent says that as the foregoing discussion entails, the statute is not decisively clear one way or another, and that in such cases of ambiguity the rule of lenity is proper, and thus doubts are to be resolved in favor of the defendant. 
Gloss: 
· When you think about the purposes of the rule of lenity, think about whether the case is about whether the conduct is lawful at all, or whether it is about punishment.
· If it’s about whether the conduct is lawful, then there will be a problem of fair warning. So, the fair warning value seems to be very strong there.
· And, in cases like Muscarello, where there is no question that the conduct is unlawful, but the issue is about punishment, then the rule of lenity and fair warning value, in particular is much less. If this is the issue, then the only real value at stake is the third, and thus, the rule of lenity isn’t as strong.
Breyer’s majority:
· He looks at definition of “carry” from definition and popular media.
· Under his definition, it is a very broad definition, accepting any kind of carrying.
· In contrast, the dissent has a very narrow view, holding that it means to carry it on your person.
· Note that both sides use it as a tiebreaker. However, while she uses it at the end as a tiebreaker, she still uses it to carry great weight, while the majority doesn’t give it as much weight. Ginsburg uses it as a strong thumb on the scales. Breyer on the other hand says that rule of lenity doesn’t make a difference here. 
· Why does dissent like the rule here?
· Stresses the separation of powers value (illustrates why Scalia was on side of dissent, and why he likes the rule of lenity).

Possible justifications for the rule of lenity
· Notice
· Arbitrariness (Prosecutorial discretion)
· Non-delegation

· How do these play out in Muscarello?  In McNally (p. 898)? 
· Notice: The statute was clearer in the firearms case. 
· Arbitrariness: Supported lenity in mail fraud, but not firearms. 
· Non-delegation: Mail fraud case involved federal prosecution of state officials and so trenched on federalism values more deeply if broadly construed. 
· In the California Supreme Court’s opinion in People v. Davis? (three strikes law in 1997)  (Is Davis a rule of “anti-lenity?”) CA Penal code rejects lenity and requires that words be construed to their fair import of their terms with a view to effect its objects and justice. 

What does it say that Congress consistently overrules the Supreme Court when it applies the rule of lenity in criminal cases?

[bookmark: _Toc248503799]Avoidance Canon	
· Avoidance Canon encourages a court to adopt one of several plausible interpretations of a statute in order to avoid deciding a tough constitutional question.

· Variations on the canon:  how much doubt must there be?  How plausible must the constitutional construction be? For Roberts, not much.

· What arguments can be mustered in favor of the avoidance canon?
· It can be a device for the court to avoid unconst. decision-making
· It can be a device to allow the legislature to revise its statute
· The doctrine should be used as a tool to find the intent of the Congress.
· It is designed to force Congress to deliberate on sensitive areas in law, which courts identify as potentially raising issue with const.

· What arguments against the canon?
· Congress can either reassert themselves or re-enact the statute to try to fix the constitutional problem. But, Public choice commentatory will say that the process doesn’t really work this way.  
· Another critique is that this is an anti-majoritarian doctrine—ct is extending the range of majoritarian decision-making.  Congress isn’t very likely to reenact the statute the way it was originally written.
· Dynamic applications: const interp changes over time. What happens when you interp a statute so as to avoid a const problem, but later on find that there would not have been a const problem.  What happens to the statute that was already interpreted?

NLRB v. Catholic Bishop Case (911)
· Facts
· Should the avoidance canon be applied here?
· How should the canon fare against Justice Brennan’s expressio unius argument?  Does this mean it is not an unclear statute, and therefore avoidance cannot apply?

NLRB v. Catholic Bishop of Chicago (SC1979)--Did Congress intend for the NLRB to have jurisdiction over teachers at religious schools?  Text of statute is clear that anybody who employs people is included in statute unless in one of 8 listed categories and the religious school teachers are not in one of those categories.  Ignoring words of a statute is easier to do if you are not a textualist; if you are an purposivists.
Holding:  If these employers were covered, there would be serious constitutional questions under the religious clauses.  SC went out of its way to avoid the Constitutional questions involved with this issue:  unless clear statement of Congressional intent, court must avoid unnecessary constitutional issues.  Where can you look to get that clarity:  statutory text and leg history--leg his indicates that Congress didn’t clearly intend for the NLRB to have jurisdiction over these teachers, looked to the bill as originally enacted and various amendments made to it over the years.  This violates of clear language approach.  
Dissent: argues that majority was improperly bending over backwards to avoid the constitutional issue.  Instead of torturing the statute, should just decide the constitutional issue.  The majority is really making up another exception to the statute to exclude the teachers.  When you read the text you should look for:  (1) if there is more than one way of interpretation, and (2) is the one you are thinking of adopting to avoid the const question a plausible interpretation. If so, then ok.  
Gloss:
· **Threshold disagreement about the Constitutional Avoidance doctrine is are we looking at the text first, or text and leg his and asking ourselves whether there’s an ambiguity outside of the doctrine.  The maj has used the doctrine to manufacture the ambiguity.  If you’re an purposivists this makes sense: the words are not the ultimate touchstone, want to know what congress was intending.  Scalia would argue that the maj is not following a clear statement rule b/c looking at leg his and intent.  Purposivists would say we don’t expect congress to say specifically what the maj is looking for.  
· How serious of constitutional doubt should we need to invoke the Constitutional Avoidance Doctrine? How sensitive a trigger do we need?
· The cases haven’t been consistent with this. The NLRB case says that we don’t need to come so so close to a const problem.

NAMUDNO v. Citizens United (?)
· What does the Court’s different treatment in the same term tell us about when and how the Roberts Court will deploy the avoidance canon? (most charitable to least charitable)
· Fruitful dialogue explanation posits that the Court will use constitutional avoidance only when doing so would further a dialogue with Congress that has a realistic chance of actually avoiding constitutional problems through redrafting. 
· Political legitimacy explanation posits that the Court uses the constitutional avoidance doctrine when it fears that full-blown constitutional pronouncement would harm its legitimacy. 
· Political calculus explanation posits that the Court uses constitutional avoidance and similar doctrines to soften public and Congressional resistance as the Court's movement of the law in its preferred policy direction.

[bookmark: _Toc248503800]New Federalism Canons (and the birth of super-strong clear statement rules and their policy implications. (p. 939, #3)

Unless there is a super strong clear statement rule in furthering federalist values, we will not encroach on states rights.

Gregory v. Ashcroft – 1991 (923)
· Facts State law that had mandatory retirement age for judges. Federal discrimination law exempted elected officials, or those appointed by them.  
· How would a pure textualist approach the ADEA question at issue in the case?
· Are judges “appointees on the policy level?” 
· Can the “absurd result” exception apply under a textualist approach?

Gregory v. Ashcroft – It is a prima facie violation of the federal Age Discrimination in Employment Act for an “employer” covered by the act to specify a mandatory retirement age for “employees” over 40 years of age who are covered by the act. State and local gov’ts are “employers” covered by the act. The statute notes that the term “employee” shall not include any person elected to public office . . . or any person chosen by such officer to be on such officer’s personal staff, or an appointee on the policymaking level. In this case, the Missouri Constitution provided a mandatory retirement age of 70 for most state judges. A group of state judges sought a declaration that the mandatory retirement age violates this act.
Hold (O’Connor): “Congressional interference with this decision of the people of Missouri, defining their constitutional officers, would upset the usual constitutional balance of federal and state powers. For this reason, it is incumbent upon the federal courts to be certain of Congress’ intent before finding that federal law overrides this balance.”
· This is the clear statement rule being used: “If Congress intends to alter the usual constitutional balance between the States and the Federal Government it must make its intention to do so unmistakably clear in the language of the statute.”
Gloss:
· What sources do we look to rebut the inference from the canon?
· This is a question about tools. Can one look to full range of sources/tools, or are we limited to text? The trend now seems that text is the only way to rebut such inferences – as we saw with Gregory.
· The authors of the text note that “from the standpoint of public values, as O’Connor suggests, the people of the state ought to be able to choose how to structure important government positions. But this need not lead to the creation of a super-strong clear statement rule: any kind of canon (for example, a presumption) based on federalism would surely be sufficient to tip the case to the conclusion O’Connor desired.
Dissent’s response:
· It creates confusion as to when this rule should apply. When is there such a problem with state-federal relations.

What is the Substantive Canon in Gregory?
· Why have it? To avoid constitutional issue
· When it is invoked? To exclude judges. (Counterfactual. Chisom) To include judges, congress “floors” it past federalism issues. 
· How does it work?  (super-strong clear statement rule: nuclear weapon instead of bow and arrow?) Being used selectively, not used in Chisom, decided same day.
· Should federalism trump everything else (hierarchy of canons)?  Yes, canon trumps other canons. See also BFP case - 1994 (936) “to displace traditional state regulation in such a manner, the federal statutory purpose must be ‘clear and manifest’ (Scalia) 
· How is Congress to react in drafting around this canon? Clearly state that it wants encroach on states’ rights
· Why does Justice Scalia join this opinion (as opposed to merely concurring in the result)? Agrees with results, would have written absurdity exception, but he got allot of shit from new textualists before. Generally thinks that substantive canons are trouble for pure textualists.

[bookmark: _Toc248503801]Democracy Canon
(see next section)
[bookmark: _Toc248503802]Defending and Debunking the Canons
· Llewellyn (941) “thrust and parry” – hyper-realist approach to canons 
· Is it all indeterminate?  Brudney study
· Contrast with idea that substantive canons serve to reveal court’s true policy preferences, and allow legislatures to draft around them?
· What about underenforcement or preference eliciting ideas?
· Or was Llewellyn right after all?

Directions to Use Canons or to Consult Legislative History
· Legislative bodies sometimes direct rules of interpretation
· Good idea?
· Must/should courts follow these?  What about an instruction to rely upon legislative history?
[bookmark: _Toc248503803]Canons of Construction – Policy Aids – Democracy Canon


Statutory interpretation questions in election law cases
· Two Ohio 2008 cases
· The “five day window” case
· The “check box” case

· Presumption in favor of the voters

The Democracy Canon
“All statutes tending to limit the citizen in the exercise of [the right of suffrage] should be liberally construed in his favor.” 

	Owens v. State, 54 Tex. 500 (1885)

The Democracy Canon Today
· Same canon of construction relied upon by Ohio Supreme Court in two 2008 cases

· It also played a role in two of the most controversial recent election law cases, Bush v. Gore, and New Jersey Democratic Party v. Samson.

Outline
I. Brief outline of history and variations of use of the Democracy Canon, and why it matters given the post-Florida 2000 explosion of election law litigation
II. Normative defense of the Democracy Canon
III. Danger of actual and apparent politicization
IV. Federal court/state court clash

I.	History and variations
A ) The Democracy Canon as the “Rodney Dangerfield of canons”
B ) A sampling of cases
C ) Three classes of cases
	1.	vote counting cases
	2.	voter eligibility cases
	3.	candidate/party competitiveness cases


Canon’s stated purposes
· “favoring free and competitive elections.”  
· It recognizes that the right to vote “is a part of the very warp and woof of the American ideal and is a right protected by both the constitutions of the United States and of the state.”
· Liberal construction of election laws serves “to allow the greatest scope for public participation in the electoral process, to allow candidates to get on the ballot, to allow parties to put their candidate on the ballot, and most importantly to allow voters a choice on Election Day.”

D ) Canon more prevalent in state courts rather than federal courts
E ) Variations on (a) canon strength; (b) when it is triggered; (c) application to absentee ballot statutes 
F ) Why Canon Matters Today


II.	Normative Defense of Democracy Canon
A ) Democracy canon as a “substantive canon”
B ) Criticisms of substantive canons generally
1. “dice loading” or “thumb on the scale”
2. Indeterminate/covering up real policy choices
C ) Defending Democracy Canon Assuming Continued Use of Other Substantive Canons

	Democracy canon serves two goals:
1. Enforcing underenforced constitutional norm
· Bush v. Gore rights
· Crawford, difficulty of as-applied challenges, etc.
2. Preference-eliciting mechanism (legislature)
· Use of substantive canon can spur legislative response
· Will legislature be too timid or busy to react?
· Cf. Texas voter id battles

III.	Perceived and Actual Politicization
A ) Danger of use of Democracy Canon: Will Its Use be Affected Subconsciously by Judge’s Political Position?
B ) Perceived Politicization: Will public accept use of substantive canon (thumb on scale) as legitimate?


C. 	Example: New Jersey Democratic Party v. Samson (?)
In the event of a vacancy, howsoever caused, among candidates nominated at primaries, which vacancy shall occur not later than the 51st day before the general election, or in the event of inability to select a candidate because of a tie vote at such primary, a candidate shall be selected in the following manner:
	A.  (1) In the case of an office to be filled by the voters of the entire State, the candidate shall be selected by the State committee of the political party wherein such vacancy has occurred.
…
	d.	A selection made pursuant to this section shall be made not later than the 48th day preceding the date of the general election, and a statement of such selection shall be filled with the Secretary of State. 

Samson pits long used Democracy Canon in New Jersey against linguistic canon: expressio unius

Decision was legitimate, even if other judges could have reached a different result


D.	Contrast U.S. Supreme Court Case, Gregory v. Ashcroft
Are Missouri judges, subject to mandatory retirement age, protected by the federal ADEA?

The term “employee” means an individual employed by any employer except that the term “employee shall not include any person elected to public office in any State or political subdivision of any State by the qualified voters thereof, or any person chosen by such officer to be on such officer’s personal staff, or an appointment on the policymaking level or an immediate supervisor with respect to the exercise of the constitutional or legal powers of the office. 

Gregory super-strong clear statement rule for federalism reasons
“[I]n this case we are not looking for a plain statement that judges are excluded [from coverage under the ADEA].  We will not read the ADEA to cover state judges unless Congress has made it clear that judges are included.   This does not mean that the Act must mention judges explicitly, though it does not.   Rather, it must be plain to anyone reading the Act that it covers judges”

What to do about actual and perceived politicization?
· For actual politicization, judges needs to be self-aware about potential subconscious bias

· For perceived politicization, public needs to be educated about the nature of statutory interpretation generally, and how reliance on the canon is consistent with usual tools of interpretation.


IV.	The Federal Court/State Court Problem
· Power of state legislatures to decide rules for presidential and congressional elections (in congressional elections subject to congressional rules).

· Argument against Samson result made by Republicans in U.S. Supreme Court mirrored Bush v. Gore Article II concurrence

The Meaning of Article II
One possibility is to reject “independent state legislature” doctrine

But even accepting that doctrine, how do we treat judicial interpretation?

Bush v. Gore Concurrence
“Florida Supreme Court’s interpretation of the Florida election laws impermissibly distorted them beyond what a fair reading required, in violation of Article II.”

My argument
· State court’s longstanding reliance on Democracy Canon to interpret state election law is not “impermissible distortion” in violation of Bush v. Gore concurrence theory.
· Pildes argument—dispute is best seen as battle of textualists v. purposivists

Pildes
So vehement were these textually committed Supreme Court Justices…that they excoriated the Florida Supreme Court in the most disparaging rhetoric: the Florida court’s readings were “absurd,” ones “[n]o reasonable person” would endorse, and “plainly departed from the legislative scheme.” 

Another Federal Court/State Court Issue: Roe v. Alabama/Due Process
· Facts of Roe
· Was this a federal court reining in an out-of-control partisan state court, abusing the Democracy Canon for partisan purposes?
· Or was this a federal court, for its own partisan reasons overruling a state court reliance on a long-standing and accepted jurisprudential practice?

Reconciling Roe
· There could be a due process violation if a state invokes the Democracy Canon to change longstanding practice.  (Current Minnesota situation?)

· Roe is so hard because the longstanding judicial practice was to read election statutes liberally; but the longstanding election administrator practice was not to accept non-conforming absentee ballots.

· Best solution in future: ex ante clear rules from state legislatures

Conclusion
· San Diego mayor’s race

· Voters deserve a canon of construction benefitting them to prevent their disenfranchisement and further their ability to vote in an election with a real choice.
[bookmark: _Toc248503804]Extrinsic Sources of Interpretation - 	historical background

What do we mean by “extrinsic” sources of interpretation?
1. historical background;
2. legislative history;
3. other statutes; and
4. administrative interpretation of statutes.  

Historical background
Leo Sheep case (973)
· Facts 
· How would a textualist like Justice Scalia think about this case? Easy case, no easement. 
· What is the role of easements by necessity as a common law right?  How should a textualist handle that? Even textualists would say Congress drafted with the knowledge of common law rights.
· Why no easement by necessity here? This is not the congressional intent. 

· What role does the historical background play in this case? Rehnquist uses historical background to reconstruct congress’ intent (imaginative reconstruction). 
· Is this “imaginative reconstruction?” Yes, it asks if Congress had thought about this problem, what would they have done?
· What role does/should the evidence at the end of footnote 13 play in interpretation of this case? It showed significant corruption in congress relating to the grants, but was not allowed to influence the decision here because it was not revealed until a decade later.
· How would a dynamic interpretivist decide this case? They would say no easement because under today’s values, where we have protection of private property interest, no govt taking without payment or compensation.

Legislative history
· Recap of the textualists’ arguments against legislative history Scalia says we don’t care what Congress wanted. What was in the mother fucking text?!?!
· What are the defenses for looking at legislative history? Committee expertise. 
· Divining what the text means sometimes requires determining Congress’ intent for the legislation. Historical background helps address the mischief congress was trying to address at the time, here, reveals large amounts of corruption by the railroads in the land grants (grab). 
· What are the reasons a committee report might say something different from the text of the statute? Because subsequent amendments can take place and also they opponents may place harmful items in the record knowing that the courts look at the legislative history (Heisenberg effect)

Leo Sheep Co. v. US: The railroads were granted land based on the rails that they built. The railroads got the odd numbered sections and gov’t took the even numbered sections. Many years later, Leo Sheep owns some of the land that the Union Pacific got. To get to public lands, people need to go over the Leo Sheep land. The government claims that they have an implicit easement to use the Leo Sheep land, reserved in the Act that granted land to the railroad.
Hold (Rehnquist):
· 1) Uses history and context of time to try and find intent of Congress:
· (a) By giving out grants, Congress tried to encourage building of railroad, and thus, it was an incentive scheme. Thus, with such a scheme, Rehnquist says that Congress would not have intended to reserve an easement on the land that it was giving up as an incentive.
· (b) Gov’t wants to allow use of Leo Sheep land b/c people would be using that reservoir for recreation. This was a public use idea – the public should be able to use this land, thus minimize private rights. But, Rehnquist uses history to dispute this idea. History shows that in 1862, Congress was not envisioning this idea of public lands. We didn’t have such a system back then. It was envisioned, rather, that private parties would deal with this through negotiation.
· 2) Court also uses the exclusio uno textual canon: the act sets out a few specific reservations to the checkerboard grant. The grant was not to include land “sold, reserved, or otherwise disposed of by the US.” Mineral lands were also exempted from the Act. Given the existence of such explicit exceptions, this court refuses to add to this list by divining some implicit Congressional intent.






Committee reports
Hasen says that committee reports are the “gold standard” of legislative history, especially like Bergeron, when it actually says what it means (is on point). 
Bergeron case, p. 983
· Facts
· How would you have decided the case? Same way, if we can’t use committee reports here, we can never use them at all. 
· Should the committee report be relied upon?  To what extent? Yes, the more specifically they address the issue, the more that we can rely on them. Also, note issues like the Heisenberg effect. 

Blanchard v. Bergeron: A jury awarded Blanchard damages in his civil rights claim for being beaten by a sheriff’s deputy. Then, Blanchard sought attorney’s fees under the Civil Rights Attorneys Fees Awards Act, which states that in its discretion, a court may allow a “reasonable” attorneys fees. The DC awarded $7,500. But, then the court of appeals limited this to $4,000 b/c under its decision in Johnson v. Georgia Highway, the contingent fee agreement that Blanchard set up with his attorney (40%) sets a ceiling on how much he could recover.
Hold (White): 
· 1) White pays a lot of attention to House and Senate Committee reports: Johnson provides guidance to Congress’ intent b/c both the House and Senate reports refer to the 12 factors set forth in Johnson for assessing the reasonableness of an attorney’s fee award. The Senate report in particular refers to three DC decisions that “correctly applied” the 12 factors laid out in Johnson.
· 2) White then considers the factors from Johnson, and discusses what Congress intended based on the Committee reports reference to Johnson:
· a) Johnson says that in no event, should a litigant be awarded a fee greater than he is contractually bound to pay.
· b) But, we doubt that Congress embraced this aspect of Johnson, for it pointed to the three DC cases in which the factors are “correctly applied.” Those cases clarify that the fee arrangement is but a single factor and not determinative.
Concurring (Scalia): 
· 1) Joins in the opinion except for the part that places emphasis on the Johnson case and the 3 DC cases. The majority plays so much attention to the 3 cases b/c of House and Senate Committee reports that said that the 3 DCs correctly applied Johnson. Scalia notes the problem with relying on this:
· a) Individual members of Congress paid little attention to such reports and even those that did, did not go and read the actual DC cases.
· b) Noted another danger: that language probably came from lobbyist that wanted the language not to inform members of Congress on what the bill meant, but rather to influence judicial construction.
Gloss:
· Dangers of using committee reports: they are usually written by staff or lobbyists, not legislators; few if any legislators read the reports; they are not voted upon by the committee; they cannot be amended or modified on the floor by legislators who might disagree with what they say.
· J. Scalia’s view of legislative history has had a great impact on the court’s practice, and even more of an impact upon arguments made by the SC bar.
· However, his view has never totally been embraced by the court, and the SC will still rely on committee reports. And, in Wisconsin Public Intervenor v. Mortier, the entire court (except Scalia) joined in a FN, explicitly rejecting Scalia’s view that legislative history is irrelevant to statutory interpretation.


Sinclair case (?)
· Facts
· Is the text clear?  Yes. Is the legislative history clear?  Can’t be used to contradict clear text. Which one shows greater evidence of manipulation?  Committee report. Should that matter? Yes.

In re Sinclair: The Sinclairs, who have a family farm, filed a bankruptcy petition in April 1985 under chapter 11 of the Bankruptcy Act of 1978. In October 1986 Congress added Chapter 12, providing benefits for farmers, and the Sinclairs asked the bankruptcy court to convert their case from chapter 11 to chapter 12. The bankruptcy court declined and the DC affirmed. The bankruptcy court and DC declined based on the statutory language of chapter 12: “the amendments made by subtitle B of the Title 11 shall not apply with respect to cases commenced under Title 11 of the US code before the effective date of this Act.”
Hold (Easterbrook): 
· Legislative history can be appropriately used with a textual meaning touchstone to help learn the meaning of the text. But, it cannot change the result of the meaning of the text. 
· The legislative history cannot determine the meaning of the statute, though, because all it offers is a competing rule.
· So, in sum, his rule is that you can read legislative history (and might be helpful in reinforcing the meaning of text), but you just can’t read it to change the meaning of the text.
· This case shows that legislative history can be less reliable. 

Hearings and Floor Debates
· How do hearings and floor debates compare to committee reports? Less expertise, more politics. Floor debates and hearings are evidence of the legislative deal though.
· Scalia says if the court looks at these reports then they will be directed toward courts than to other members of congress. 
· Should there be a hierarchy of legislative history?  Why? Yes, some provides more reliable information than others (committee report > debate). 
· Within the class of hearings and floor debates, are all statements of equal value?  If not, which statements are especially valuable or not?  Statements of sponsors can be puffing and assurances. 
· What would Rodriguez and Weingast say? Floor debates and hearings are evidence of the legislative deal. Hasen criticizes them, how do you tell what is puffing and what is assurances. 
· What lessons should be draw from the “sex discrimination” floor debate of the 1964 Civil Rights Act? Sometimes legislatures are acting strategically. 
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What do we mean by “extrinsic” sources of interpretation?
1. historical background;
2. legislative history;
3. other statutes; and
4. administrative interpretation of statutes.  

Statements of Sponsors
Why sponsor statements rather than:
· Any member of Congress?
· Opponents of the bill?
Sponsor: Some are junk, some reliable, how are the courts supposed to discern? Opponent: Same.

Planned colloquies/floor statements

Rodriguez/Weingast theory on when sponsor statements will be reliable evidence of legislative dealmaking

Hamdan case (p. 1046, and excerpts in supplement) (11/5)
· The question before the Court was whether the section 1005(e)(1), stripping the courts of jurisdictions to hear habeas claims from Guantanamo Bay, Cuba applied to cases that were already pending. Court turns to statements in  legislative history. Three statements by Senators were potentially relevant.
· Majority and Dissent argue over how to treat statements on floor vs. Statements entered into the record after there had been a vote. 
· What are the textual arguments? Doing this represents the view of a single senator, don’t ever look at legislative history, but if you do, especially don’t look at this history (inserted after the vote). Are we really going to let statements which were never spoken and never read in cases like this? He says fuck no.
· What substantive canons might apply here? Expressio Unious
· How should a pure textualist answer the question in this case? No, because Expressio Unious Is substantive canon-reliance better than legislative history reliance? To the textualists it is.

More Hamdan
· What do we know about the sponsor statements?  They are entered into the record after the vote.  
· How does Justice Stevens use the signing statements? He doesn’t. Who has the better of the argument—Stevens or Scalia? Scalia is at least relying on some iota of cause effect relationship. Is Justice Scalia trying to have it both ways?  Yes. Hasen says Scalia’s really strong point is it makes no sense to rely on legislative history to control when it isn’t even said and never read. 
· Should the timing of the Kyl and Graham statements matter?  Why?  Are we relying too much on a fiction? Yes, They were entered into the record after the vote, never read, never spoken….
· Should the sponsor statement be the tie-breaker here?  If not, how to decide?

Kosak case,- 1984, p. 1014 (the most outrageous use of legislative history)
· Difference between “sponsor” and “drafter” Sponsor is just the member of congress introducing, the drafter is a DOJ employee. 
· Who is the drafter? DOJ employee drafting the Internal Justice Department Memo. Congress didn’t even have access to this memo. 
· What is the statutory question? What does “arising in respect” mean?
· How would a textualist answer this question (see Stevens dissent)? The statute is clear. Uses the whole act canon, the phrase is used once, but the phrase they are saying it means was used 15 other times.
· What about substantive canon related to sovereign immunity?

· Should the views of Judge Holtzoff carry weight?  If so, how much?
· The majority looks for support of this textual argument to statement written by probable drafter of the Act. When J. Holtzoff drafted this report he was an assistant to the Attorney General. This is what sometimes called the star system: this guy became famous, so court refers to him. But, note that this is misleading b/c Holtzoff was not a judge when he wrote this. 
· What touchstone is the majority using? They are trying to find the intent of Congress. This is especially ironic b/c if we are trying to find intent of Congress, how can we use something that Congress didn’t even see.
· The majority tells us that Holtzoff’s statement supports its position, but note that this language is scarcely clear cut. It could definitely have been read the other way. When he says “loss in connection with the detention of goods” – this is not really clear (we still don’t know what types of loss this refers to).

Kosak v. US: Kosak brought some of his art work from Guam to Philadelphia. The Customs Service then notified him that the art was subject to civil forfeiture b/c it was brought into the US by means of “any false statement.” Eventually, he got the work back, but he sues under the Federal Tort Claims Act b/c some of it was damaged. There is an exception to this gov’t waiver of sovereign immunity: one such exception exempts from the coverage of the statute “any claim arising in respect of the detention of any goods or merchandise by any officer of customs.” Kosak says, that exception doesn’t cover cases where there was negligent destruction of property. The government says, yes, it covers all damages while in custody of customs. The government says, yes, it covers all damages while in custody of customs.
Hold (Marshall): 
· 1) Marshall first looks at the language of the statute, and declares that the fairest reading is that it includes a claim resulting from negligent handling or storage of detained property.
· 2) This reading is supported by legislative history:
· a) Looks at a report of its drafter, J. Alexander Holtzoff: noted that it would include immunity from liability in respect of loss in connection with the detention of goods or merchandise by any officer of customs. Though it cannot be definitely established that Congress relied on this report, it is significant that the apparent draftsmen thought it would bar suit of the sort brought by Kosak.
Dissent (Stevens)
· 1) Like the majority, Stevens first looks at language and notes that he reads the exception as expressing Congress’ intent to preclude liability attributable to the temporary interference with the owner’s possession of his goods (this is what is meant by “the detention of any goods…”). Moreover, he uses the whole act canon and looks at the other exceptions. In the other exceptions, Congress did not use the words “arising out of.”
· 2) Problem with the majority relying on the “Holtzoff report:” this was nothing but an internal Justice Dep’t working paper prepared in 1931 and never even mentioned in the legislative history of the Act. There is no indication that any congressman ever heard of the document.
Gloss:
· The majority looks for support of this textual argument to statement written by probable drafter of the Act. When J. Holtzoff drafted this report he was an assistant to the Attorney General. This is what Schwartx calls the star system: this guy became famous, so court refers to him. But, note that this is misleading b/c Holtzoff was not a judge when he wrote this. 
· What touchstone is the majority using? They are trying to find the intent of Congress. This is especially ironic b/c if we are trying to find intent of Congress, how can we use something that Congress didn’t even see.
· The majority tells us that Holtzoff’s statement supports its position, but note that this language is scarcely clear cut. It could definitely have been read the other way. When he says “loss in connection with the detention of goods” – this is not really clear (we still don’t know what types of loss this refers to).

Presidential veto statements and signing statements
· Veto statements – It is not the president’s statement that counts, it is congress’ reaction, we are inferring their intent from their response to that veto-statement.
· When should they be relied upon, if ever (Landgraf?) In Landgraf, President vetod bill because of retroactivity statements. Congress takes them out, and is silent on the issue, but overrides the veto. Court takes that as statement from congress that not retroactive (congress’ intent).
· Difference between override and subsequent legislation? 2/3 of congress can override veto, rely on the veto statement. It can be relevant if it comes after the initial vote, but before the override vote which is done with the knowledge of the veto statement.  
· Hasen says as an aside, these are not relied upon often.
· Signing statements
· Rise in use of signing statements: why? Bush uses them all the time (McCain Fiengold, re Torture), because courts have been using them. 
· What role should they play in statutory interpretation? Depends on how attenuated, cause and effect relationship.
· What does Justice Scalia say in Hamdan? Scalia references signing statements, “we should not rely legislative history, but if we do…” (having it both mother fucking ways!!)

Signing Statements and the Avoidance Canon	
· What’s the issue?
· What is the argument against the executive branch applying the avoidance canon (compared to a court doing so)?  Torture statute example p. 1044. Used to reach results in line of Bush Admin, had they not used this, they would have had to face these issue head on. They hide behinds the canons to avoid saying what they are really doing, skirt constitutional issues.
· Should presidents simply not use signing statements? No, sometimes you need to issue instructions to executive regulatory agencies for complex regulation. 
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What do we mean by “extrinsic” sources of interpretation?
1. historical background;
2. legislative history;
3. other statutes; and
4. administrative interpretation of statutes.  

Legislative Inaction/Rejected Proposals
Rapanos (p. 1022) (11/10)
· The issue here is very technical:  the question is what does the term “navigable” waters mean for purposes of the Federal Water Pollution Control Act Amendments of 1972, which prohibits the discharge of pollutants into the nation’s waters, except for discharges allowed by the Act? 
· Legislative acquiesces, if congress doesn’t act, is that evidence of intent? This is the barking dog.
· Scalia says 1) this is different congress, we don’t care what a subsequent congress thinks, 2) courts are only allowed to look at the text, inaction by definition is not text, 3) there are many reasons why congress may not act, they may not be able to the votes.
· However, courts rely on legislative inaction ALL THE MOTHER FUCKING TIME!!
Montana Wilderness (p. 1027) [subsequent legislative history (crap) vs. subsequent legislation (not crap)]
· Facts: 
· How would a textualist decide the case? Iffy, the context of the statute was seemingly devoted to Alaska, but 1323(b) is about other public lands. The majority uses the whole act rule and says that both of these sections shall be consistent. And, in 1323(b) it refers to Alaska and thus, that is how we should read 1323(a). 
· A different textual argument is that Congress maybe intended the sections to be different = this is called deliberate variation (that Congress deliberately intended it to be different).
· Why go to legislative history in this case and what does it show?
· Note also statements of sponsors and committee chairs
· Does overlooked evidence matter?  How do you get it in case?

Montana Wilderness Assoc. v. US Forest Service: Issue: whether this guy has right to get across National Forest Land. Particularly, whether the term “National Forest System” as used in 1323(a) is to be interpreted as being limited to national forests in Alaska or as including the entire US? He relies on the Alaska National Interest Land Acts. But, his land is outside Alaska, and the question is whether this Act applies to just Alaska or the entire United States. 1323(a) is not expressly limited to Alaska, and thus might infer that it includes forests throughout nation. But, the other side can point to the title and say it is confined to Alaska. 
Hold: 1323(a) refers only to Alaska.
· 1) Textual argument: 1323(b) is about other public lands. The majority uses the whole act rule and says that both of these sections shall be consistent. And, in 1323(b) it refers to Alaska and thus, that is how we should read 1323(a).
· A counter is that Congress maybe intended the sections to be different = this is called deliberate variation (that Congress deliberately intended it to be different). 
· 2) Non-textual arguments: 
· a) Senator Melcher remarks that it applies nation-wide, but the court rejects using this. The court rejects this b/c (1) no one heard this; and (2) no one had an opportunity to respond to this. 
· Note though that Melcher was the drafter, but he said this after it was passed.
· b) Court looks at what Senator Tsongas, who didn’t say anything. This is sort of like the dog that didn’t bark. Court says that this Senator would have definitely spoken up if this applied to the entire nation – Silver Blaze principle.
· Accepting this argument depends on you accepting that Tsongas was even on top of this issue (maybe he didn’t even see this coming).
· c) House consideration of the bill: rejected proposal argument: the house rejected a proposed amendment making it explicit that the bill applies to the nation.
· Counter: maybe other members just thought it wasn’t needed b/c it was already clear.

Subsequent legislative history (crap) v. subsequent legislation
· Major difference in treatment:  Why?
· Should the subsequent statement in the committee report carry weight?  Why or why not?

Legislative Inaction
Reminder: Johnson’s reliance on fact that Congress did not overrule Weber.  What weight should that carry?
Flood case: was inaction useful there? Yes, Yes. Depends on the substance of the law in question (reliance, etc)



Three types of legislative inaction (ordered from least persuasive to most persuasive) 
1. Acquiescence: Congress is aware of an authoritative judicial interpretation of a statute and doesn’t amend the statute. (barking dog)
2. Reenactment: when Congress reenacts a statute without making a material change in wording, the Court will often presume that Congress intents to incorporate authoritative agency and judicial interpretations of that language into the reenacted statute.
3. Rejected proposed rule: If congress (in committee) or one chamber considers and rejects specific statutory language, Court has been reluctant to interpret the statute along the lines of the rejected language.

Bob Jones case (p. 1050) (11/12)
· Facts
· Is inaction argument persuasive here? Nonaction by Congress is not often a useful guide, but the nonaction here is significant. During the past 12 years there have been no fewer than 13 bills introduced to overturn the IRS interpretation of 501(c)(3). Not one of these bills has emerged from any committee, although Congress has enacted numerous other amendments to sec. 501 during this same period.
· Must a textualist follow Rehnquist here? They don’t have to because they wouldn’t even consider congressional intent, ESPECIALLY of a subsequent congress. 
· Is this a good case for dynamic interpretation? Yes!

Bob Jones Univ. V. US: Section 501(c)(3) of the Internal Revenue Code provides that “corporations organized and operated exclusively for religious, charitable, or educational purposes are entitled to tax exemption. Petitioners argue that the plain language of the statute guarantees them tax exempt status. However, since 1970, the IRS revised its policy formally in a revenue ruling. It ruled that a private school not having a racially non-discriminatory policy as to students is not “charitable” within the c/l concepts of 501(c)(3).
Hold (Burger): majority rejects Univ.’s plain language argument and speaks about purpose and legislative inaction:
1) The acquiescence and ratification rules: failure of Congress to modify the IRS rulings in 1970 and 1971, of which Congress was, by its own studies and by public discourse, constantly reminded, and Congress’ awareness of the denial of tax-exempt status for racially discriminatory schools when enacting other and related legislation make out an unusually strong case of legislative acquiescence in and ratification by implication of the 1970 and 1971 rulings.
a) Ordinarily, courts are slow to attribute significance to legislative inaction. However, this is not an ordinary case – only one month after the IRS announced its position in 1970, Congress held hearings on this precise issue.
2) Rejected proposal rule: nonaction by Congress is not often a useful guide, but the nonaction here is significant. During the past 12 years there have been no fewer than 13 bills introduced to overturn the IRS interpretation of 501(c)(3). Not one of these bills has emerged from any committee, although Congress has enacted numerous other amendments to sec. 501during this same period.
Dissent (Rehnquist): 
1) Response to rejected proposal rule: this type of congressional inaction is of virtually no weight in determining legislative intent. These bills and related hearings indicate little more than a vigorous debate has existed in Congress concerning this provision.
2) Response to acquiescence rule: this court has been hesitant to use this. This is especially the case where such a finding would result in a construction of the statute which not only is at odds with the language of the section in question and the pattern of the statute taken as a whole, but also is far reaching in its terms.

Gloss: 
Criticisms of the acquiescence rule:
a) Justice Scalia, dissenting in Johnson noted that legislative inaction is a canard b/c it has no formal significance under article I, and no functional significance given the difficulties in figuring out why Congress did nothing.
b) In the last several years, the SC has become more reluctant to use this rule.

Legislative history for ballot measures
· Very limited accepted history (benefit for lawyer: easy to find and know you have everything potentially relevant)
· Should media accounts of representations of campaign/campaign commercials be admitted as evidence of voter intent? No, only look to official ballot pamphlet, impartial analysis of ballot materials.
· How would you decide Evangelatos? 
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What do we mean by “extrinsic” sources of interpretation?
1. historical background;
2. legislative history;
3. other statutes; and
4. administrative interpretation of statutes.  

Similar Statutes
· Threshold question: why should other statutes be relevant?
Some possible ideas:
1. It fulfills the expectations of parties that the law generally will apply uniformly in similar areas.
2. An interpretation that Congress intends its various statutes to work the same way will provide a good “gap filler” rule for the courts to use unless Congress manifests a different intention.

Cartledge (p. 1066)
· Facts
· Is the statutory language clear?  Yes, ERISA says that your pension funds are protected, not assigned or alienated. If so, why doesn’t the court follow it? Courts have inferred an exception in similar statues. 
· Is the reliance on other statutes convincing?  No, because it was courts that inferred an exception. What contrary argument can one make from Congress’s treatment of the bankruptcy act? The courts inferred an exception, then Congress has a pen, and they expressly amended for an exception. If they wanted to provide an exemption here it could have.
· What about 42 U.S.C. s 659(a)? (p. 1075) In 1974 congress made a limited exception for alimony and child support statements. This was 1978.
· Is the best explanation here dynamic interpretation? Yes, because it’s less convoluted than similar statutes. Justices have trouble with dynamic interpretation, they would be lynched.



· Cartledge v. Miller: Statutory provision of ERISA at issue: prohibits the assignment or alienation of employees’ pension benefits and thereby exempt such benefits from attachment or garnishment by creditors. A NY family court judge issued a state order garnishing this guys pension benefits to support that he owed to his wife. The plaintiff contends that this state court order violates the plain language of ERISA.
· Hold: there is an implied assertion.
· 1) The plaintiff might be correct that a literal reading of the statute might preclude the state court’s order. However, a fundamental presumption of statutory interpretation is that courts have presumed that the basic police powers of the states, particularly the regulation of domestic relations are not superceded by federal legislation unless that was the clear and manifest purpose of Congress.
· 2) Then, the court noting that it doesn’t find such indications in language of ERISA, it turns to overall congressional purpose not to interfere with the States’ power to enforce family support obligations. Such purposes come from the Social Security Act, the Veterans Benefits Act, and the Bankruptcy Act.
· a) And, the goals of ERISA support this general idea: ERISA was concerned with the continued well-being and security of millions of employees and their dependants who are directly affected by these plans.
· Gloss:
· This helps to create horizontal consistency.
· Problem with this for majority, is that he doesn’t offer proof that authors of bill knew of the language in these other statutes.
· Also, could counter this by saying that if he is write, then Congress could have codified it.

Lorrilard  (p. 1070)
· Facts
· What does the ADEA say about the jury right question? It doesn’t but says enforced under FLSA (part of Title 7), which has give jury trial.  
· How does the Court decide the question?  Analogy to FLSA. Is its methodology defensible? Iffy, SCOTUS has never interpreted FLSA to the jury trial issue. On what grounds?  That ADEA actually references FLSA. How do you choose the right statutory analogue? There is disagreement. There will be cases where different statutes cut in different directions. Same criticism as legislative history, go to party and pick out your friends.
· “reverse engineering it” where you decide the result you want and find the statute that is closest (cynical view)
· Why might Justice Marshall not have wanted to analogize to Title VII? *Wasn’t the right time to decide the controversial question as to whether title 7 allows jury trial. Even though similar statute, wants to side step issue.

Lorillard v. Pons: This case involves an age discrimination suit brought under the ADEA. Although the ADEA contains no provision expressly granting a right to a jury trial, the plaintiff nonetheless contends that the structure of the Act demonstrates a congressional intent to grant such a right.
Hold (Marshall): Looking at Congressional intent, the court agrees with plaintiff that he has a right to a jury trial.
· 1) Court notes that the ADEA was modeled after the FLSA. Particularly, it notes that sec. 7(b) of the ADEA, states that violations of the ADEA generally are to be treated as violations of the FLSA. It says that rights created by the ADEA are to be “enforced in accordance with the powers, remedies, and procedures of specified sections of FLSA.” 
· a) Court notes that historically, FLSA suits are given right to jury trial. Congress is presumed to be aware of an administrative or judicial interpretation of a statute and to adopt it when it reenacts a statute without change.
· 2) This presumption is particularly strong here where there are certain sections that ADEA specifically left out from FLSA.
· 3) Note that the ADEA uses the term “legal” relief and traditionally, legal relief is entitled to a jury. Where words are employed in a statute which had at the time a well known meaning at common law or in the law of this country, they are presumed to have been used in that sense unless the context compels to the contrary.
Gloss:
· Problem with this principle: the SC had never interpreted the Fair Labor Standards Act with regard to the jury trial issue.
· ***Reasoning from statutes in pari material generally has greater force when the statutes are all in the same j/d.

Subsequent statutes	
Morton v. Mancari
· Facts
· Look at fn. 6, p. 1082.  Doesn’t this look like a repeal? Yes,
· Which, if any, of the four reasons the Court offers for its decision are persuasive?
· 1) Congress exempted trial in the ’64 act, but not in the ’72 act
· 2) If congress wants to do something, it knows how do, but did not, wont imply intent.
· 3) Indian preferences have been treated as exemptions from executive orders (how persuasive if congress doesn’t know about it?)
· 4) Canons of Construction – Repeals by implication are not favored (strong canon, reaffirmed several times) If congress wants to repeal statute, need strong evidence. 

Morton v. Mancari: the Indian Reorganization Act of 1934 accords an employment preference for qualified Indians in the Bureau of Indian Affairs. Some non-Indians challenged this as contrary to the anti-discrimination provisions of the Equal Employment Opportunity Act of 1972. The DC held that the Indian preference was implicitly repealed by the Equal Employment Opportunity Act of 1972.
Hold (Blackmun): the DC erred; Congress did not intend to repeal the Indian preference when it passed the 1972 Act. The more recent statute only repeals the older one if the 2 statutes are irreconciliable. This is not the case here. The specific rule of the first statute can readily exist with this more general statute later enacted.
RULES:
a) The more recent statute controls over the older one. If statutes conflict, this is the rule. This is a very longstanding policy, which is made explicit in many statutes. 
b) All other things being equal, specific statutes control the general statute. 
· Both these rules are designed to give most weight to lawmaking when Congress has actually deliberated.
· The second rule assumes that even if the more specific statute is the older one, it should still persist. Thus, these 2 rules are in tension, potentially.
· Both these rules are presumptions, but Schwartz says they are more than tie breakers.

· Example of express repeal: we hereby repeal section bleh of the blehblehbleh


Canon disfavoring repeals by implication	
· What values does it serve?
· Does it assume legislative omniscience? 
· Cases since Morton have reaffirmed this canon strongly
· Bottom line on the canon: implied repeal can only exist if “the provisions in the two acts are in irreconcilable conflict” or if “the later act covers the whole subject of the earlier one and is clearly intended as a substitute.”  
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What do we mean by “extrinsic” sources of interpretation?
1. historical background;
2. legislative history;
3. other statutes; and
4. administrative interpretation of statutes.  

Administrative Interpretation

· Why is this such a big issue? 

Skidmore deference (p. 1194) (11/22)
· Agency views not “binding” but entitled to “respect” because they “constituted a body of experience and informed judgment.”

· “The weight of such a judgment in a particular case will depend upon the thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it the power to persuade, if lacking the power to control.”


Chevron Deference (p. 1197)
· Facts
· What is the statutory issue?
· How would this issue be resolved if there were no agency determination?  
· How would this be resolved under Skidmore deference?

The Chevron “Two-Step”
[Note: Look out for “Step O,” to come]

Chevron step 1: “First, always is the question whether Congress has directly spoken to the precise question at issue.  If the intent of Congress is clear, that is the end of the matter, for the court as well as the agency, must give effect to the unambiguously expressed intent of Congress.”

Chevron step 2:  “If, however, the Court determines Congress has not directly addressed the precise question at issue, the court does not simply impose its own construction of the statute, as would be necessary in the absence of an administrative interpretation.  Rather, if the statute is silent or ambiguous with respect to the specific issue, the question for the court is whether the agency’s answer is based on a permissible construction of the statute.” 

Understanding Chevron
· What is a “permissible” construction?
· What is the rationale Justice Stevens for Chevron deference?
· How did the Court apply the Chevron test in the Chevron case?
· Is this a good standard?  Why or why not?
· How deferential is the Chevron rule in practice?  We turn to the post-Chevron cases to see.

DEFERENCE TO ADMINISTRATIVE INTERPRETATION:

1. Pre-Chevron deference: there was a factor for courts to consider in weighing how much deference to give to an administrative interpretation of a statute.
[bookmark: _Toc248503809]Chevron v. Natural Resources Defense Council: 
Hold (Stevens): The court sets up a 2-step test for determining the validity of an agency’s statutory interpretation:
(1) Step 1: Has Congress spoken to the precise issue? If answer is yes, then ask if agency view conforms to the statute. If no, go on to step 2.
(2) Step 2: is the agency interpretation reasonable? Reasonable doesn’t mean “correct,” rather it is tenable – one that a reasonable person could adhere to. Reasonable can also mean “not arbitrary and capricious.”
Gloss: 
-When people think of Chevron as a deferential standard, they think about step 2. But, it isn’t deferential until you get to step 2.
-Issues with this case (and some of these are where Scalia and Stevens split a lot):
1) Where do you look to find whether Congress spoke to precise issue?
a) Scalia’s idea: he has tried to find a textualist manifest in this area. Thus, Scalia says we should only look to text to find this – after all, this is where Congress addresses stuff.
b) Stevens’ idea: Stevens says we find this in the intent of Congress. And to find intent, he definitely looks in legislative history.
· FN 9 of the Chevron case seems to support Stevens’ idea: court is supposed to use the traditional tools of statutory construction to find this. Scalia basically ignores this.
2) Why is there deference to the agency once get to step 2:
a) When Congress hasn’t spoken to precise issue, Congress has intended to delegate this to the agency to decide. Congress hasn’t defined a term, but has left such to the agency, in effect leaving this policy issue to the agency. This isn’t the court saying that the agency should decide, it is the court saying that Congress chose not to decide for itself and instead left to agency. 
b) Chevron seems to unify the case law b/c the multifactored tests before Chevron limits ways for different courts to give different opinions (not policy from Chevron).
3) When do we apply Chevron? SC has made a mess here:
a) It is clear that it applies to agency’s legislative decisions, having the effect of law.
b) Christianson: it applies to legislative regulation and formal adjudication. 
c) Mead then says it applies to informal adjudications on a case-by-case basis. Scalia hates this Mead case, arguing that Chevron was supposed to make things simple and not supposed to be a case-by-case basis.
· We know it applies to cases under (b) above, but Mead is a grey area.
4) When do we go to step 2? Under Cardoza-Franseca, ask if Congress has spoken to the very issue that the agency confronts, then do not go on to step 2.
5) What does Chevron tell us about the touchstone for interpretation?
a) On balance it seems to be an intentionalist opinion.
b) There seems to be an attack on purpose. The DC circuit opinion that Chevron overrules seems to be the classic hart and sachs opinion with finding a meta-purpose. Chevron rejects this saying that this statute had multiple purposes.
6) Chevron also says something about dynamic interpretation: Chevron says agency can change its interpretation and we don’t care. If get to step 2, then it shouldn’t matter – agencies should be able to change its mind on policy issues. 
7) Chevron and war on textualism: it is possible to follow chevron and use legislative history, or it is possible to only use text (as Scalia advocates). Scalia argues that he isn’t going to get to step 2 as often as those that look at leg. history. Thus, he is more likely to decide cases at step 1. And, this may be exactly what happened in MCI (look down to MCI).

MCI case (p. 1204)
· Facts
· What is the statutory question?
· How does the Court resolve it?
· Note new canon that Congress is presumed not to have delegated the agency the power to make major changes in national policy (more in FDA tobacco case)
· Does Justice Scalia have a Step 1 or Step 2 problem?  What does this say more generally about the relationship between textualists and Step 1?
· Note also Justice Scalia’s dictionary shopping. 
· Is Justice Stevens’ approach better?  Why or why not?

MCI v. AT&T: Sec. 203(a) of the Communications Act requires communications common carriers to file tariffs with the FCC. Sec. 203(b) authorized the FCC to “modify” any requirement of sec. 203. Responding to AT&T’s monopoly, the FCC began relaxing filing requirements for the non-dominant carriers. In 1992, it concluded a rulemaking proceeding by declaring that filing of tariffs was optional for all non-dominant carriers, and that sec. 203(b) authorized this.
Hold (Scalia): Court holds that since an agency’s interpretation of a statute is not entitled to deference when it goes beyond the meaning that the statute can bear, the commission’s permissive detariffing policy can be justified only if it makes a less than radical or fundamental change in the Act’s tariff-filing requirement.
· The court holds this based on the meaning of the term, “modify,” and by looking at the purpose of the statute itself (filing rate schedules), holding that based on these, Congress is clear as to what “modify” means.
Dissenting (Stevens, Blackmun, and Souter):
· Has a different take on the meaning of the word “modify.”
· Looks at the main purpose of the Act (to deal with AT&T’s monopoly).
· Also looks at text of statute.
· And from these, dissent says that the term can be seen as ambiguous and that in 1934, Congress did not clearly define it. And, says that agency’s discretion was reasonable.

Mead and the Revival of Skidmore Deference
· Facts (p. 1213)
· Why no Chevron deference?  (This is an important question.  It is not just lack of formality.) It also goes to a thoughtfulness, which itself depends on how formal the agency action was. A decision over the phone may not have been very thoughtful, but a phone isn’t very formal. 
· If no Chevron deference, then what?  Skidmore deference
· What are Justice Scalia’s complaints about this in the dissent?  (“Its consequences will be enormous and almost uniformly bad.”) Is he right?

Gonzales v. Oregon-2006 (1228)  and the Rise of Chevron, Step 0.
· Facts 
· What is the statutory issue?  
· Chevron Step 0: Is the agency acting within its delegated authority?  Why does this matter for purposes of Chevron deference?  What happens if agency is outside of its authority?
· The majority and dissent disagree over whether there has been a delegation.  Justice Scalia says yes in that section 821 authorizes the AG to issue rules “relating to the registration and control” of the dispensing of controlled substances.  The majority responds not with plain meaning, but with concerns about policy, federalism.

· Oregon expands MCI/FDA canon against finding a delegation of fundamental statutory changes to an agency.

· Is this better understood as a case about views on assisted suicide/dignity in dying than statutory interpretation?  

Final thoughts on agency interpretation
If you believe in dynamic interpretation, there may be good reasons for broad agency deference:
1. agencies can engage in broader notice and comment procedures, taking into account more points of view, and be more flexible 
2. Agencies are politically accountable, and can change over time 
3. Agencies can be proactive
4. Agencies can pay less attention to constitutional issues, leaving that to the courts


Arguments against broad agency deference:
· Capture
· Incoherence as rules change over time
· Beyond the power to delegate?
· Other reasons?
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