DEFINITIONS
I. Merchant – is a person who deals in goods of the kind, or holds himself out as having knowledge or skill about the goods or practices involved in the K
GENERAL UCC
I. Contract Validity – at commonlaw a K requires an (1) offer (2) acceptance (3) consideration & (4) sufficiently definite terms a court can enforce
A. UCC 2-204 says a K for sale of goods exists if (1) there was intent by the parties to form a K, and (2) the term of quantity is sufficiently definite
1. doesn’t matter if there is no formal agreement, or time K was formed is unknown (SOF may apply)
2. all other terms except quantity can be filled in by UCC gap fillers
II. UCC applies – to (1) the sale, which is the passing of title for value, (2) of goods, which are movable things that can be identified at the time of K
A. Mixed goods/services – whether the predominate purpose for the buyer was the goods or service
1. food in restaurant – was the ambiance, or the food, the primary benefit buyer desired
2. construction – typically the service, not the materials ultimately received
3. medical care – typically the service, not the medicine or blood or equipment received
a) note: medical professionals are not liable for goods provided while rendering medical services, by statute per public policy
B. A Promise (K) to Sell – any K that purports to sell goods that do not yet exist (not identifiable), or that have not been severed from land (not movable), is a promise to sell, not a K for the sale of goods
1. i.e. contract to sell gas, oil, or minerals – not goods until severed from the land
2. Exception: K to sell crops or timber is a K for goods even while they are still attached to the land, provided they are identifiable (includes unborn animals)
C. UCC is Trumped by
1. federal preemption – such as magnusson moss consumer warranty act, or federal bills of lading act
2. state consumer protection statutes (UCC 2-201) – such as lemon law
III. General principals of law and equity supplement the UCC (UCC 1-103)
A. thus, the courts can apply commonlaw doctrines as they see appropriate regardless of UCC provisions
CHOICE OF LAW
I. Form Selection – what nation and jx the P may bring suit in against the D.  Important because that forum will apply its own choice of law rules to determine what law applies to the K.
A. US Forum Selection Rules – minimum contacts rule (D domicile, principal place of business, solicit business, revenue sources, where the goods are to be delivered)
B. International Forum Selection Rule – general rule is the proper forum is the nation of defendant’s domicile, or if D is a merchant then P has choice of jx where D domicile or where goods delivered
C. Forum Selection Clauses – is a K term that mandates where a suit may be brought; these are generally upheld in all courts subject to some restrictions
1. US commonlaw = forum selection clauses are upheld unless unreasonable or unjust (i.e. bad faith because sole purpose is to prevent enforcement of rights under the contract)
2. International?
II. Choice of Law – the forum will use its own choice of law rules to determine which law governs the K.  First check to see if the CISG applies.  If the CISG does not apply, then:
A. US Choice of Law Rule – commonlaw says apply the law of the place of performance (typically where delivery is made by the seller), or where the gravity of the K occurred (totality of the circumstances).
1. note: if no delivery has occurred then it’s the law of the place where the K is made that governs (typically where acceptance occurred)
B. International Choice of Law Rule – general rule says apply the law of the nation where the characteristic performance of the K occurred (seller’s location), or if P is a consumer then P’s home nation laws
C. Choice of Law Clauses – all nations allow parties to K select the law that will govern the K, with exceptions
1. US limits – (UCC 1-105) choice must bear a reasonable relation to the transaction (i.e. jx involved)
2. International limits – (ROME) choice cannot violate the public policy of the forum, or if P is a consumer then P’s home nation public policy
D. If the choice of law of the forum determines that US law applies, then the UCC applies, and the court applies the UCC of the state that bears an appropriate relation to the transaction
III. Arbitration – parties may agree by K or after dispute arises to arbitrate.  Arbitrator chooses law to apply by following the standards outlined in the law governing arbitrators.  Under the NY convention, arbitration awards can be enforced in the domicile nation of the party to enforce against.  That nation’s courts are bound by the arbitration award, subject to very limited review
FORMATION OF K – OFFER AND ACCEPTANCE
I. Offer – (not defined by UCC) is a manifestation of willingness to enter into a K such that a reasonable person would believe their assent is invited and will create it
A. invitation to bargain – not offers; advertisements
B. CISG – Art 14 an offer must (1) identify the goods (2) quantity (3) and price
II. Firm Offer – (UCC 2-205) is a statement that an offer is irrevocable during the time stated or a reasonable time, and is irrevocable without consideration if (1) the offeror is a merchant, and (2) the statement is made in a signed writing
A. if no time stated – reasonable time is 3 months
B. non merchants, and non sale of goods K, same rule but requires consideration
C. CISG – Art 16 only needs to state it is irrevocable (no writing or merchant etc)
III. Acceptance – UCC 2-206&7 is (1) a definite and seasonable expression of assent, or (2) performance with notice to the offeror within a reasonable time, and is (3) effective upon dispatch (mailbox rule)
A. Silence acceptance – UCC 2-206 acceptance may be any manner reasonable under the circumstances
B. Late acceptance – UCC 1-103 commonlaw rule that offeror has option to accept or reject
C. CISG – Art 18 effective when reaches the offeror
IV. Different terms in Acceptance – UCC 2-207 a definite expression of assent to the offer is acceptance, even if it contains different or additional terms to the offer
A. Between Non-Merchants = they are proposals for addition that fall away unless expressly or implicitly ratified by other party
B. Between Merchants – automatically part of K unless:
1. offer was expressly limited to its terms (in which case the acceptance is a counteroffer)
2. seasonably objected to by offeror
3. new terms materially alter the K because they result in surprise or hardship
a) surprise or hardship = was the term hidden in the K, or was the term irregular in the course of dealing or trade usage, or does compliance with the term result in unfair burden
i. binding arbitration provisions; negations of warranties of merchantability or fitness; forum selection clauses; unfair quality requirements
C. Catch-all = where the writings between the parties does not form a contract, but their conduct shows that a contract was formed, then the terms of the contact are those on which the parties agree, plus gap fillers for any conflicting terms that are knocked out.
D. Rolling Contract – is where the buyers assent to the K is given before all the terms of the K are disclosed to the buyer, however the buyer is aware that additional terms may be forthcoming, and those additional terms are part of the K unless the buyer (merchant or not) rejects the K within a reasonable time (30 days).
1. Alternatives – it’s a proposal for modification (without agreement)
2. Or between merchants are part of the K as additional or different terms under 2-207
3. Defenses – could challenge these terms as K of adhesion, or as unconscionable
E. CISG – Art 19 mirror image rule as to material terms & last shot doctrine
V. Formation of K – UCC 2-204 says a K for sale of goods exists if (1) there was intent by the parties to form a K, and (2) the term of quantity is sufficiently definite
A. doesn’t matter if there is no formal agreement, or time K was formed is unknown (SOF may apply)
B. all other terms except quantity can be filled in by UCC gap fillers
1. UCC 2-309 – time for delivery is reasonable time
VI. Modifications – UCC 2-209 may be had at any time if (1) done in good faith, and (2) the parties agree
A. no consideration necessary
B. SOF applies if the K “as modified” will be value $500 or greater
C. modification may be by course of performance
D. No Oral Modification Clause – parties may include K term that any modifications must be in writing, but any non-merchant to the K must separately sign the term 
1. waiver – if course of dealing that suggests a modification of a term of the K, even if not in writing, may be a waiver of the no oral modification, and thus a modification of the term
a) waiver can be expressly withdrawn any time before reliance by the other party
E. CISG – Art 29 only requires agreement
VII. Parol Evidence Rule – UCC 2-202 states that prior agreements or contemporaneous oral agreements are not admissible (1) to contradict a partially integrated K, or (2) at all as to a completely integrated contract.
A. merger clause – statement that the writing is complete as to its terms (partial) or as to all terms (complete)
B. exception: evidence as to K validity (fraud, capacity, etc) are admissible
C. exception: evidence of course of performance, usage of trade  are admissible
RISK OF LOSS
I. When title Passes – UCC 2-401 Once the goods have been identified, title passes (1) as agreed by the parties, or (2) if no agreement then at physical delivery of the goods, or (3) if goods not to be moved then delivery of title paperwork, or (4) if not title paperwork and immovable goods then at the conclusion of the K.
A. title cannot pass before the goods are identified
B. once goods are identified the buyer has a “special interest” in those goods for specific performance
C. once the goods are delivered seller cannot retain any interest except a lien
D. rejection of the goods revests title in the seller and is not a “sale”
II. Risk of Loss – UCC 2-509 passes from seller to buyer (1) in non-shipment cases when buyer takes possession if seller is a merchant, or when delivery is tendered by a seller who is a non-merchant, and (2) in shipment cases when the seller makes delivery to the carrier, unless the K specifies it’s a delivery K.
A. CIF = Cost, Insurance, and Freight – seller is obligated to purchase reasonable insurance and reasonable means of packing and carrier.  Risk of loss passes when delivered to the carrier
B. FOB – “free on board” – seller bares loss and costs up to point of delivery listed after “FOB”
1. i.e. FOB location
C. “With Freight Allowed” – means the price includes the freight
D. Note: course of performance may modify the K
E. CISG – Art 66 same rule
III. Risk of Loss After Breach – UCC 2-510 puts the risk of loss, to the extent not covered by the insurance of the party in possession of the goods, on (1) the seller if goods are justly rejected or acceptance is justly repudiated, and (2) the buyer if buyer breaches before risk of loss would normally pass
A. note: insurance – has no right of subrogation against the party bearing the risk of loss
WARRANTIES
I. Warranty of Title – UCC 2-312 promises that seller has title to convey free of any third party interest, and it exists in every sale of goods unless (1) the buyer has reason to know seller may not have good title based on the circumstances, or (2) the seller specifically and expressly disclaims it has clear title to convey.
A. Promises there is no colorable cloud on title – doesn’t matter if the person claiming an interest wins or not, if the claim is non-frivolous then the seller is liable for breach of warranty of title
B. Circumstances that would put a reasonable person on notice that the seller may not have good title
1. circumstances – such as a sheriff’s auction, or buying out of the back of a van
C. Specific language – express disclaimer of any guarantee of title, or words that seller will convey whatever undetermined interest seller has if any
1. merely “as is” is not sufficient alone unless makes reference to title
D. Good Faith Purchaser For Value – UCC 2-403 takes good title from (1) a seller holding voidable title, or (2) from a merchant entrusted with goods of the type it deals in 
1. Voidable title – if the last person with good title entered into the transaction voluntarily (fraud)
2. Void title – if the last person with good title did not voluntarily transfer title (theft)
a) doesn’t matter if purchaser really is bona fide purchaser, if it was void, then it remains void
3. Entrustment to Merchant – if goods are entrusted to a merchant of those goods, and sells those goods without permission, then the merchant conveys good title to a BFP4V
II. Express Warranty (2-313) – promises that the goods will conform to (1) any express promise or affirmation of fact regarding the physical characteristics of the goods (2) that form part of the basis of the bargain, unless (3) specifically disclaimed
A. Affirmation of Fact – statements or writings describing the goods, or any samples provided
1. Example: color or quality of goods is express warranty, but price would not be
2. Puffing – statements of value or of seller’s opinion (not warranties) – the more specific the statements, the more likely a promise or affirmation of fact 
a) sophistication of the parties; course of dealing/trade, nature of the defect
b) written materials are more likely warranties instead of puffing
B. Basis of the Bargain – was it a dickered term (did it induce the buyer; reliance not necessary)
1. warranty can be made at any time (even after the K is formed as a modification)
C. Disclaimer –boilerplate disclaimers are ineffective, only may be disclaimed specifically
1. Note: Express warranties trump implied warranties
III. Implied Warranty of Merchantability – UCC 2-314 promises that the goods are fit for their ordinary purpose and are of customary quality and condition if (1) the seller is a merchant of the type of goods and (2) it was not disclaimed conspicuously or negated by the parties conduct.
A. Exception: Buyer Provided Specifications – warranty applies to the extent seller had discretionary choice: if the defect arises from an area where seller had discretionary choice, then seller is liable
B. Disclaimer – UCC 2-316 language must (1) be conspicuous, (2) state “merchantability” in it, or use an expression of common understanding
1. conspicuous = made such that a reasonable person’s attention would be called to notice it
a) actual knowledge – if buyer has actual knowledge then element is met automatically 
2. expression of common understanding = “as is” or “with all faults” etc
C. Negation – warranty can be negated or modified by course of dealing, performance, trade usage, or as to defects available in samples that the buyer waived right to inspect
D. Products Liability – is a tort cause of action that may be raised where the goods (1) have caused injury to persons or property (2) due to a defect that renders them unreasonably dangerous.
1. Defective goods = defective manufacture, defective design, or inadequate warnings
2. Unreasonably Dangerous = the goods are dangerous to an extent beyond that contemplated by the ordinary consumer with ordinary knowledge as to its common characteristics
IV. Implied Warranty of Fitness – UCC 2-315 promises that the goods are fit for the particular purpose of the buyer if (1) the seller had reason to know of the buyer’s particular purpose at the time of the K, (2) the buyer relied on the sellers judgment, (3) the seller knew that buyer was relying on seller’s judgment, and (4) it was not disclaimed conspicuously in writing or negated by the parties conduct.
A. Seller had reason to know – question of fact
B. Seller knew buyer reliance – question of fact
1. Buyer Provided Specifications – automatically NOT reliance, thus warranty does not apply
C. Disclaimer – UCC 2-316 language must be (1) in writing and (2) conspicuous
1. conspicuous = made such that a reasonable person’s attention would be called to notice it
a) actual knowledge – if buyer has actual knowledge then element is met automatically 
2. expression of common understanding = “as is” or “with all faults” etc
D. Negation – warranty can be negated or modified by course of dealing, performance, trade usage, or as to defects available in samples that the buyer waived right to inspect
V. CISG – Art 35 all warranties – goods must conform to K (oral and written terms); Art 41 for warranty of title
BREACH
I. Adequate Assurances – 2-609 allows a party to temporarily suspend performance for which it has not received consideration after (1) a demand for adequate assurances the other party will perform (2) based on reasonable grounds for insecurity that the other party will breach (3) until adequate assurances are received
A. After a demand – if don’t make demand but merely stop performance, it could be a breach
B. Reasonable grounds for insecurity – totality of circumstances test
1. dishonesty or insolvency or pattern of delinquency in payments
C. Adequate Assurances received – has 30 days, adequacy is a reasonable person test
1. bank statements, explanation of apparent dishonesty or delinquency
II. Anticipatory Repudiation – 2-610 allows a party to terminate a K if (1) there is an unequivocal statement or act by the other party indicating that party will be unable or unwilling to perform (2) which will result in a substantial impairment of the K.
A. Unequivocal statement or act – mere doubt insufficient, question of fact for the jury
1. Failure to give adequate assurances within 30 days of a justified demand is a repudiation
2. Demanding more consideration from the other side beyond the terms of the K
B. Unable or unwilling to perform – performance doesn’t have to be impossible, just clearly rejected
C. Substantial Impairment – not minor breach, must be a depravation of benefit of the bargain
D. Retraction (of repudiation) – the repudiating party may redeem the K by (1) meeting its next performance deadline (2) providing adequate assurances and (3) paying reparation for any damages to the other party, if (4) the other party has not cancelled the K or relied on the repudiation
1. non breaching party has option to await next performance deadline before canceling the K
III. Perfect Tender Rule (Rejection of Goods in non-installment K) – 2-601 states that the buyer, (1) after a reasonable opportunity to inspect, (2) may reject the goods for any nonconformity (3) by giving particularized notice to the seller (4) subject to any limitation in the K and to the sellers right to cure
A. Reasonable Opportunity to Inspect – possession is insufficient, reasonable opportunity depends on how long a buyer reasonably needs to discover defects
B. Reject for nonconformity – any breach of warranty or K deviation outside the range of usage of trade
C. Particularized Notice – patent defects must be particularized to seller or they are waived
IV. Acceptance of Goods – UCC 2-606 occurs when the buyer, (1) after a reasonable opportunity to inspect, (2) indicates his acceptance, (3) fails to reject the goods, or (3) acts inconsistent with the seller’s ownership.
A. Reasonable Opportunity to Inspect – possession is insufficient, reasonable opportunity depends on how long a buyer reasonably needs to discover defects
B. Indicates acceptance – by notice to seller
C. Fails to reject – note silence can be acceptance, or failure to comply with rejection rule
D. Acts Inconsistent – uses it as own property without justification
1. Reasonable Use Doctrine – use is permitted when the buyer has no other recourse because they are not getting the benefit of bargain (could buyer reasonably cover, or was use necessary)
E. Note: once buyer accepts the goods, buy is liable for the price (but may offset for damages)
V. Revocation of Acceptance – UCC 2-608 allows a buyer to revoke a prior acceptance if (1) a non-conformity substantially impairs the value to him, and (2) he accepted because he thought it would be seasonably cured or (3) the nonconformity was difficult to discover
A. Substantial Impairment to him – is the benefit of the bargain to the buyer compromised
B. thought it would be seasonably cured – if not cured, then acceptance can be revoked
C. nonconformity was difficult to discover – not a defect waived for failure to object at time of acceptance
VI. Rejected Goods in Buyers Possession – UCC 2-602 must be (1) held with reasonable care at the seller’s disposition (2) and if no dispositions given must attempt to sale if perishable and buyer is merchant, or (3) may choose to sale for reimbursement, store at sellers expense, or send back to seller at sellers expense
A. held at seller disposition – don’t have to follow unreasonable instructions, and seller is liable for costs
VII. Seller’s Right to Cure – UCC 2-508 allows the seller the right to cure (1) during the time remaining for performance, or (2) if seller had reasonable grounds to expect the tender was acceptable within a reasonable time thereafter
A. during the time for performance – has all this time to cure
B. grounds to expect tender was acceptable – course of dealing / usage of trade
VIII. Rejection of Installment – UCC 2-612 allows a buyer to reject any installment if (1) a non-conformity substantially impairs the value of the installment (2) which cannot be cured
A. Substantial Impairment – not minor breach, must deprive buyer of benefit of the bargain
B. cannot be cured or no adequate assurances – results in a repudiation of the K
IX. Anticipatory Repudiation of Installment K – UCC 2-612 allows a buyer to terminate a K if (1) an installment is non-conforming (2) which substantially impairs the value of the whole contract, and (3) the buyer seasonably notifies the seller of the cancellation, and (4) does not act inconsistent with the rejection and termination
A. Substantial Impairment – not minor breach, must deprive the buyer the benefit of the whole contract
X. CISG – regular breach can get damages, only fundamental breach allows for avoidance
EXCUSES FROM PERFORMANCE
I. Frustration of Purpose – UCC allows a party to cancel a K where (1) the party’s principal reason for making the contract is frustrated (2) by an unforeseen event the non-occurrence of which was a basic assumption on which the K was made
A. unforeseen event – must have been outside the realm of possibility
II. Impracticability – UCC 2-615 excuses a party from performance when (1) performance an extreme hardship (2) because of an unforeseen event the non-occurrence of which was a basic assumption on which the K was made 
A. must still perform to extent able
III. No Fault Casualty or Damage to Goods – UCC 2-613 provides that the K may be cancelled if (1) goods identified when the K was made (2) are damaged by no fault of either party (3) before risk of loss passes to the buyer, then (4) the K is avoided if the goods are totally destroyed, or if partially destroyed then at the buyers option may take partial shipment. 
A. goods identified at the time of the K – if doesn’t exist, then use 2-615
LIMITATIONS ON REMEDIES
I. Privity – UCC 2-318 is extended to plaintiffs (1) horizontally from the buyer who are a natural person who has a relationship with the buyer where it is reasonably foreseeable they will use the good, and (2) vertically up the chain of distribution to any seller who made warranties to the P or for the benefit of P
A. Horizontal Privity concerns whether a person not party to the K can sue for breach of warranty
B. Vertical Privity concerns whether a plaintiff may use up the chain of distribution
II. Statute of Limitations – UCC 2-725 is generally 4 years after cause of action accrues regardless of knowledge
A. Accrues – at time of delivery for breach of warranty 
1. unless warranty explicitly says a time frame (then its 4 years from the breach within the time frame) 
B. K can reduce SOL, but can’t extend it
II. Statute Of Frauds – UCC 2-201 requires any contract or modification for the sale of goods for $500 or more to be (1) in writing (2) signed by the party to be charged, unless it’s a merchant who has reason to know about it (3) with the quantity expressly stated, UNLESS an exception applies:
A. Partial Performance –manufacture of custom goods began, or goods have been shipped or delivered
1. payments are troublesome because may need to prove what the payment was for
B. Admission by the party to be charged that a K existed
C. Principals of Law and Equity – promissory estoppel, implied in fact K, unjust enrichment
III. Exclusive Remedy – UCC 2-719 provisions are enforceable unless they fail of their essential purpose because they deprive a party to the K of the benefit of his bargain.
A. Fail of its essential purpose – if the seller is unable to cure the defect, or unwilling to cure, or bad faith
B. Exclusive remedy to repair or replace – fails of its essential purpose if seller is unable or unwilling to repair or replace the goods within a reasonable time
IV. Liquidated Damages – provision is enforceable if (1) it represents a good faith effort to quantify actual losses that would be difficult to measure, and (2) the amount is reasonably proportionate to the probable and actual loss.
A. losses difficult to measure – intangible losses like wrongful death, or loss of highway use to city
B. amount is reasonably proportionate – if its grossly disproportionate it’s a penalty and unenforceable 
1. Restatement: if actual damages are zero, then the provision is unenforceable
2. if the same amount is provided for different kinds of breaches
3. if the intended purpose is to coerce a party into performance
a) Note: K can offer incentives and bonuses for performance (that are lost if fail to achieve the performance) and these are OK
V. No Consequential Damages – provisions are enforceable unless unconscionable
A. Procedural unconscionability – coercion, or contract of adhesion, or hidden terms
B. Substantive unconscionability – where the result is unduly prejudicial to the other party
1. Per se unconscionable if it limits liability for personal injury
VI. Unconscionability – allows a court to strike or limit a contract or term if it is both (1) procedural unconscionability, and (2) substantive unconscionability
A. procedural unconscionability – unequal bargaining process, contracts of adhesion, hidden terms
B. substantive unconscionability – fairness of the term at the time of K, surprise or hardship as to industry standards, one-sided allocation of risk because disclaimer of any remedy for buyer, price charged exceeds 2.5 of the mkt value
BUYERS REMEDIES
I. For goods not accepted – the buyer may recover in addition to incidental and consequential damages (1) cover differential or (2) market price damages
A. Cover – UCC 2-712 buyer may purchase (1) reasonable substitutes in good faith and (2) without unreasonable delay and (3) recover the difference between the cover price and the K price
1. reasonable substitutes – doesn’t have to be best or cheapest cover, only good faith required
a) if not a reasonable substitute, buyer is limited to damages option (not cover option)
2. without unreasonable delay – no speculating to increase damages, good faith
B. Damages – UCC 2-713 difference between the mkt price at time buyer learned of the breach at the location of tender or rejection vs. the contract price
1. note: where the K price at time and place of breach is same as mkt price – no damages
II. For goods accepted – UCC 2-714 the buyer recovers (1) for any non-conformity seller was given notice of (2) the difference between the value of the goods as warranted and the value of the goods as received, measured at the time and place of acceptance (3) plus incidental and consequential damages.
A. Notice – needed only to make the seller aware the transaction is troublesome and needs to be watched
B. Offset – buyer may deduct damages from any payment still due the seller (1) if the payment and damages are from the same transaction (2) and reasonable notice given the seller
III. Specific Performance – UCC 2-716 may be ordered where there is no adequate remedy at law because the goods are (1) unique or (2) other proper circumstances
A. no adequate remedy at law – damages or cover will not give the P the benefit of the bargain
1. unique – custom goods
2. other proper circumstances – inability to cover
B. Replevin – legal remedy where a buyer can have goods seized for which has paid the price for
IV. Consequential Damages – are recoverable if (1) they are proved with sufficient certainty (2) are foreseeable at the time of K as probable consequences, and (3) reduced to the extent buyer could have avoided them or by terms of the K
SELLERS REMEDIES
I. Goods Not Delivered – seller may recover incidental damages plus (1) resale differential or (2) market price differential, or (3) expected profits where necessary
A. Resale – seller may resale the goods and recover the difference between the K price and the resale price if (1) seller reasonably notifies the buyer of the resale (2) and conducts the resale in a commercially reasonable manner (3) within a reasonable time
1. sale at private sale requires reasonable notice to the buyer, but seller can’t buy
2. public sale in the relevant market, and seller can buy
B. Market Price – seller may recover the difference between the mkt value of the goods at the time and place of tender vs. the K price
C. Recover Profit – the seller may recover the expected net profit if (1) the seller is a volume seller who lost a sale, or (2) market or resale damages would be an inadequate remedy
1. lost volume seller – has virtually unlimited inventory available at the time of the breach
2. not put in rightful position – 
3. net profit = gross profit – variable costs (+ % of fixed costs in some jx)
D. Unfinished Goods – seller may choose to (1) scrap or complete the goods (2) based on reasonable commercial judgment, and receive the K price less any salvage and time saved, and less variable costs (and % of overhead in some jx)
1. reasonably commercial judgment – are the goods custom, or can they be resold; doesn’t have to be right, just has to act in good faith
E. Stop Delivery – the seller may stop delivery of goods in transit until they are in the buyer’s possession or the buyer has been notified by a bailee that goods are available to the buyer
II. Goods Delivered – seller may choose to (1) sue for the price or (2) reclaim the goods
A. sue for the price – of goods accepted or of conforming goods lost or damaged within a commercially reasonable time after the risk of loss has passed to the buyer
B. reclaim the goods – the seller has a right to reclaim the goods within a reasonable time of delivery 
1. unless re-sold to a BFP4V
TORT REMEDIES IN K
I. Tortuous Breach of K – where the breach is also an intentional or gross negligence tort independent of the contract, then a party may recover (1) reliance damages (2) plus punitive damages if available.
A. tort independent of K – fraud, intentional misrepresentation, etc
B. exception to economic loss rule in torts (in torts, can usually only recover if there is physical injury)
C. public policy – safety or other concerns
THIRD PARTIES TO THE SALES CONTRACT
I. Commercial letter of Credit – the issuer must pay the beneficiary if (1) strict compliance with all documentary conditions are met (2) and there are no conditions regarding performance of K 
A. documentary conditions – strict compliance, but party paying the issuer can waive failures to comply
B. no conditions regarding performance – else it’s a guarantee not a letter of credit
II. Standby letter of Credit (Guarantee) – guarantor is obligated if the party being guaranteed does not perform, but the guarantor has the right to subrogate and require the other parties performance before the guarantor is liable
A. subrogation – guarantor can challenge claims based on the transaction of the underlying contract
III. Documents of title – warehouse recepit / bills of lading
A. Non-negotiable Instrument – goods can be delivered only to the consignee, subject to consignor’s right to stop shipment
B. Negotiable Title Document – goods are delivered to the bearer of the document
IV. Carriers – have a (1) duty to use due diligence in making delivery, and (2) are strictly liable for any damages to goods during shipment, unless extreme circumstances (act of god)
A. the carrier has a K with the shipper, breach of K if goods damaged or negligent mis-delivery
V. Warehouse Operators – have a reasonable duty of care to prevent loss to goods they store
