Uniform Commercial Code

I. Article I

A. Purposes and Policies

i. 1-103(a): Construction of the UCC to Promote Its Purposes and Policies.

a. The UCC should be constructed:

1. To simplify, clarify, and modernized the law governing commercial transactions;

2. To permit continued expansion of commercial practices through custom, usage, and agreement; and 

3. To make uniform the law among the various jurisdictions.

ii. 1-302: Variation by Agreement.

a. General Rule: An agreement can vary any Provision.

1. Any provision in the code may be varied by agreement among the parties, unless the provision expressly states otherwise.

2. Agreement.

a. 1-201(3): An agreement, as distinguished from a contract, means a bargain between parties that can be in express language or inferred from the conducted of the parties.

b. Exception: Good Faith, Diligence, Reasonableness, and Care.

1. The parties may not, by agreement, disclaim the obligation of good faith, diligence, reasonableness, and care. But the parties may determine the standards, so long as the standards are not manifestly unreasonable.

c. Note: No Inferred Limitations; Only Express Limitations.

1. The use of the phrase “unless otherwise agreed,” or other similar phrases, does not imply that those are the only sections that can be modified by agreement. All sections regardless of whether the section explicitly states “unless otherwise agreed” may be agreed to by the parties, unless there is an explicit statement that asserting otherwise.

iii. 1-305: Remedies to be Liberally Administered.

a. Same Position.

1. The remedies must be liberally administered so as to put the aggrieved party in as good a position as if the other party had fully performed.

b. Other Sources of Law, when Applicable.

1. Neither consequential damages, special damages, nor punitive damages shall be a remedy unless:

a. The UCC specifically provides for such a remedy, or

b. Another pertain rule of law provides for such a remedy. 

c. Compensatory Damages must be used only as compensation and not a vehicle for punitive damages.

iv. 1-308: Performance or Acceptance Under Reservation of Rights.

a. A party that performs his or her duties can do so with out prejudicing his or her right to sue if

1. The party explicitly reserves the right to do so, prior to performing. 

B. Supplementary Law

i. 1-103(b): Applicability of Supplemental Principles of Law.

a. The principles of law and equity supplement the provisions of the UCC unless displaced by the particular provisions.

1. The principles of law and equity include, but are not limited to, law merchant and the law relative to capacity to contract, principal and agent, estoppel, fraud, and other validating or invalidating causes.

C. Policing Provisions

i. 1-205: Reasonable Time and Seasonableness.

a. Reasonable Time: Nature, Purpose, and Circumstances.

1. Whether the time that has lapse to complete an action is reasonable depends on the nature, purpose, and circumstances of the action.

b. Seasonable by Agreement or Otherwise Reasonableness.

1. An action is done seasonably if

a. The action is done within the time that the parties agreed, or

b. The action is done within a reasonable time.

ii. 1-304: Implied Obligation of Good Faith.

a. Good Faith in Performance and Execution
1. Every contract imposes an obligation of good faith in its performance and enforcement.

b. Common Law Good Faith and/or Unconscionability.

1. Common Law.

a. At the common law, there was an implied obligation of good faith in the execution of the contract. Whether the UCC displaces the common law rule is not clear. 

2. Unconscionability.

a. Regardless of whether the UCC displaces the common law rule, 2-302 can be used to void a contract that is unconceivable at the time of contract formation.

iii. 1-309: Option to Accelerate at Will.

iv. 2-302: Unconscionable Contract or Term.

a. A court may refuse to enforce a contract or a term therein if

1. At the time of contract formation, the contract of the term therein was unconscionable.

b. Opportunity to Prove.

1. To prove whether a term or a contract is unconscionable parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose, and effect.

c. Common Law Definition of Unconscionability.

1. A contract or a term therein is unconscionable if 

a. The contract or the term was procured in a procedurally unfair manner; and 

b. The contract or the term is substantively unfair.

2. A contract or a term therein is procured in a procedurally unfair manner if there was unequal bargaining power and/or the manner in which the contract or the term was presented is unfair.

3. Unconscionability requires both procedural and substantive unfairness, but the two are balanced on a sliding scale.

D. UCC Definitions Applicable Throughout the Code

i. 1-201: General Definitions.

a. Caveat: Unless the Context Otherwise Requires.

1. The words or phrases defined in this section are applicable thought, unless the context otherwise requires.

b. Agreement.

1. An agreement, as distinguished from a contract, means a bargain between parties that can be in express language or inferred from the conducted of the parties.

c. Bill of Lading.

1. A bill of lading is a document that evidences the receipt of goods for shipment.

d. Conspicuous.

1. Conspicuous means that a term is written, displayed, or present that a reasonable person against which it is to operates ought to have notice.

e. Delivery.

1. Delivery means the voluntary transfer of possession with respect to an instrument, document of title, or chattel.

f. Fungible Goods.

1. Fungible goods means:

a. Goods that can be easily exchanged or replaced by another identical item; goods that are not unique; or

b. Goods that by agreement are treated as fungible.

g. Good Faith.

1. Good faith means honesty in fact and the observance of reasonable commercial standards of fair dealing.

h. Money.

1. Money means any medium of exchange currently authorized or adopted by a domestic or foreign government. The term includes a monetary unit of account established by an intergovernmental organization or agreement between two or more countries.

i. Purchase.

1. Purchase means taking by sale, lease, discount, negotiation, mortgage, pledge, lien, security, issue or reissue, gift, or any other voluntary transaction creating an interest in property.

j. Purchaser.

1. A purchaser is a person who takes by purchase.

k. Person.

1. Person means an individual, corporation, business trust, estate, trust, partnership, limited liability company, association, joint venture, government, governmental subdivision, agency, or instrumentality, public corporation, or any other legal or commercial entity.

l. Signed.

1. Signed includes using any symbol executed or adopted with the intention to adopt or accept a writing.

m. Writing.

1. Writing includes printing, typewriting, or any other intentional reduction to tangible form.

ii. 1-303: Course of Performance, Course of Dealing, and Usage of Trade.

a. General Rule: Construed as Consistent.

1. The express terms of an agreement and any applicable course of performance course of dealing or usage of trade must be construed whenever reasonable as consistent with each other.

b. Exception: Express Terms, Course of Performance, Course of Dealing, and Trade Usage.

1. If these can not be reasonably construed to be consistent with one another, then
a. First, if applicable, the express terms prevail;
b. Second, if applicable, the course of performance prevails;
c. Third, if applicable, the course of dealing prevails; and 
d. Fourth, otherwise, the trade usage prevails.
c. Definitions.

1. Course of performance is a conduct between the parties to a particular transaction.

2. Course of dealing is the sequence of conduct concerning the previous transactions between the parties to a particular transaction.

3. Usage of trade is any practice or method of dealing having such regularity of observance in a trade as to justify an expectation that it will be observed with respect tot the transaction in question 

E. Definitions Reformulated as Substantive Provisions.

i. 1-202: Notice and Knowledge.

a. A person has notice of a fact if the person: 

1. Has actual knowledge of it;  

2. Has received a notice or notification of it; or 

3. From all the facts and circumstances known to the person at the time in question, has reason to know that it exists.

b. Knowledge means actual knowledge. 
ii. 1-203: Lease Distinguished from Security Interest.

iii. 1-204: Value.

F. Administrative Provisions.

i. 1-105: Severability.

a. If a provision or clause of the UCC, or the application thereof is held invalid to a certain person or circumstance, then that invalidity does not affect other provisions or applications of the UCC.

ii. 1-106: Interchangeability of the Singular and the Plural and of one Gender for any Other.

a. General Rule: Interchangeability.

1. The use of the singular includes the plural and the use of the plural includes the singular.

2. The use of any gender also refers to any other gender.

b. Exception: Unless Otherwise Required by the Context.

1. The interchangeability of the singular for the plural and visa versa or of one gender for any other is not a valid construction if the context of the statute requires that there not be interchangeability.
iii. 1-107: Section Captions are part of the UCC.

a. The section captions are part of the statutes.

b. Comments.

1. This does not say that the comments are part of the UCC, but the comments are persuasive authorities. However, many states adopted the UCC before the comments were released.

II. Sphere of Applications of Article II (Scope)

A. 2-101: Short Title.

i. This article shall be known and may be cited as the Uniform Commercial Code-Sales.

B. 2-201: Scope of The UCC.

i. The UCC applies to transaction in goods.
C. Hybrid or Mixed Sales and Services Contracts for the Sale of Goods

i. Predominant Factor Test.

a. The UCC governs a transaction that is both for services and for goods if
1. The transaction is predominantly for goods.
b. A transaction is predominantly for goods if and only if
1. More than 50% of transaction involves goods.
c. Specially Manufactured Goods

1. Whether a transaction for specially manufactured goods is predominately a sale for goods even if it does not within the definition of the predominant factor test is not clear, because 2-103 specifically includes specially manufactured goods.
ii. Gravamen Test

a. The UCC governs a portion of a transaction if 
1. The nature of the accident involves the nature of the goods and does not involve the nature of the service, or installation, of the goods and
2. That portion can be severed from the other parts of the transaction.
b. This test is only adopted in a minority of jurisdictions.
D. Goods.

i. 2-103: Goods Generally Defined. 

a. Goods mean all things that are movable at the time of identification to contract for sale.

1. Included.

a. This term includes: 

1. Future foods, 

2. Specially manufactured goods, 

3. The unborn young of animals, 

4. Growing crops, and 

5. Other identified things attached to realty as described in 2-107.
2. Not Included.

a. The term does not include 

1. Information, 

2. The money in which the price is to be paid, 

3. Investment securities, 

4. The subject matter of foreign exchange transactions, or 

5. Choses in action (intangible personal property like insurance).

ii. 2-105: Future Goods.

a. Goods must be both existing and identified before any interest in them may pass. 

b. Goods that are not both existing and identified are future goods. 

iii. 2-107: Goods to Be Severed From Realty.

a. Generally.

1. A thing attached to realty is a good if
a. The thing is: minerals or the like (including oil and gas), a structure, or the materials of a structure; and
b. The thing is to be removed from the realty; and
c. The seller will sever the thing from the realty; and

d. The sale is not an interest in land.

b. Growing Crops and/or Timber.

1. A thing attached to realty is a good if

a. The thing is: growing crops, anything that can be severed from the land without causing material harm thereto (and not described above), or timber; and

b. Regardless whether the seller or the buyer will sever the thing.

iv. Electricity.

a. There is no clear consensus on whether electricity is a good.

E. 2-104: Merchant 

i. A merchant is a person that

a. Deals in goods of the kind; or

b. Holds himself out as having knowledge or shill peculiar to the practices or goods involved in the transaction; or 

c. To whom the knowledge or skill may be attributed by the person’s employment of an agent or broker or other intermediary who holds himself out by occupation as having the knowledge or skill.

ii. Being a merchant starts from day one.

III.  The Validity of a Contract for the Sale of Goods

A. 2-202 (1-303): Parol Evidence Rule.

i. Terms within a record that the parties intend to be a final expression of their agreement: 
a. May not be contradicted with extrinsic evidence;
b. May be supplemented by evidence of course of performance, course of dealing, or trade usage; and
c. May be supplemented by evidence of consistent additional terms, unless
1. The parties’ intended the record to be a complete expression of their agreement.
B. 2-203: Seal Inoperative.

i. The affixing of a seal to a record evidencing a contract for sale or an offer to buy or sell goods does not constitute the record a sealed instrument. The law with respect to sealed instruments does not apply to such a contract or offer.
C. Contract Formation.

i. 2-204: Formation in General.

a. A contract can be made in any manner sufficient to show an agreement between the parties.

1. Agreement includes words and/or conduct of the parties.

b. A contract can be formed even though the point of contract formation may not be determinable.

c. A contract will not fail because one or more terms of the contract has been left out.

ii. 2-206: Offer and Acceptance in the Formation of a Contract.

a. Acceptance to an offer can be done in any reasonable manner and medium.

b. Shipment of Goods.

1. The shipment of goods or non-conforming goods by the seller is an acceptance to an offer by the buyer. 

2. The shipment of non-conforming goods is not an acceptance if 

a. The seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer. 

c. Exception: Unless Unambiguously Indicated by the Contract.

1. However, the modes of offer an acceptance can be changed if unambiguously indicated by the language of the contract.

D. 2-205: Firm Offer.

i. Requirements.

a. An offer to sell or buy is not revocable if
1. The offeror is a merchant;
2. The offer is in a writing;
3. The writing is signed; and
4. The writing gives assurances that the offer will be held open.
b. If the writing is on a form that the offeree has supplied, then the offeror must sign the specific term that leaves the offer open.
ii. Time.

a. The offer will be valid for the length of time that the writing indicates the offer will be held open for.
b. If the writing does not indicate a time, then the offer will be held open for a reasonable time.
c. The time an offer is held to be open cannot exceed 120 days.
iii. Consideration.

a. A firm offer does not need consideration to be non-revocable.
iv. Option Contract.

a. This provision supplements the common law option contract. Any person merchant or not can make an option contract, so long as there is valuable consideration. Furthermore, there are no time restrictions on the option contract.
E. 2-207: Additional Terms in Acceptance or Confirmation.

i. The Acceptance has a Seasonable Expression of Acceptance.

a. Where there is a definite seasonable expression of acceptance, then:
1. If the contract is not between merchants, then
a. Additional terms in the acceptance are to be construed as proposals; and
2. If the contract is between merchants, then
a. Additional terms in the acceptance become part of the contract, unless
1. The offer expressly limited acceptance to the terms of the offer;
2. The additional terms materially alter the contract; or
3. Notice of objection to such terms is given within a reasonable time.
b. Notes.

1. Materially alter means surprise or substantial hardship.
2. Case Law: A provision that requires binding arbitration is a material alteration.
ii. The Acceptance makes Acceptance Expressly Conditional

a. Where acceptance is made conditional on assent to the additional or different terms, then
1. If there is conduct between the two parties sufficient to establish a contract for sale, then
a. The contract consist of the terms: 
1. Agreed to by both parties, and
2. Supplemental terms provided by the UCC.
b. Notes.

1. “Subject to” is sufficient to make acceptance expressly conditional.
iii. Different and Additional.

a. Most jurisdictions apply this to both additional and different terms, although the text only refers to additional terms.
F. 2-209: Modification.

i. An agreement modifying a contract within the UCC does not need consideration to be binding. 

ii. Statute of Frauds.

a. The requirements of the Statute of Frauds must be satisfied if the contract as modified is within the Statute of Frauds provision.

b. Whether a modified contract is within the Statute of Frauds provision is not clear. For instance, a contract modified from $1,000 to $300 may be within the Statute of Frauds provision because the change in value is $700, which is greater than $500.

iii. Modification in Writing Clause.

a. An agreement may not be modified or rescinded if

1. The agreement is in a signed record;

2. The agreement excludes modification or rescission except by a signed record; and

3. If between merchants, where such a term is in a form provided by one of the merchants, the other merchant must separately sign the term.

iv. Waiver.

a. An attempt at modification or rescission may operate as a waiver, even though the attempt does not satisfy the statute of frauds nor in writing when required.

b. Common Law: Waiver.

1. The voluntary relinquishment or abandonment -- express or implied -- of a legal right or advantage

IV. The Enforceability of a Contract for the Sale of Goods

A. 2-201: Statute of Frauds.

i. General Rule: $500, Writing, Signed, and Quantity

a. A contract is enforceable by way of action or defense if
1. The contract is for $500 or more;
2. There is a writing sufficient to indicate that a contract has been made between the two parties;
3. The person against whom enforcement is sought has signed the writing; and
4. The writing includes the quantity of goods sold.
ii. Exceptions: Between Merchants, Specially Manufactured, Admission, or Partial Performance.

a. Between Merchants.

1. A contract is enforceable against receiver of a record of the contract if
a. The contract is for $500 or more;
b. The contract is between merchants;
c. Within a reasonable time, the record in confirmation of the contract was made;
d. The record is sufficient against the sender;
e. The record is received;
f. The receiver of the record has reason to know its contents; and
g. Within 10 days, the receiver does not send a notice of objection to the record’s contents. 
2. A record is sufficient against the sender if
a. The sender signed the record;
b. The record is sufficient to indicate a contract has been made between the sender and the receiver; and
c. The record has the quantity of the goods sold.
b. Specially Manufactured Goods.

1. A contract is enforceable by way of action or defense if
a. The goods are to be specially manufactured for the buyer;
b. The goods are not suitable for sale to others in the ordinary course of the seller’s business;
c. Prior to notice of repudiation, the seller has made either a substantial beginning of their manufacture or commitments for their procurement.
c. Admission

1. A contract is enforceable by way of action or defense if 

a. The party against whom enforcement is sought admits in the party's pleading, in the party's testimony, or otherwise under oath that a contract for sale was made.
d. Partial Performance.

1. A contract is enforceable by way of action or defense:

a. With regard to the goods for which payment has been made and accepted; or
b. With regard to the goods that have been received and accepted.
iii. Common Law, Promissory Estoppel, and UCC

a. Under the common law, promissory estoppel was an exception to the statute of frauds. However since the UCC statute of frauds section beings by stating that “except as otherwise provided in this section,” whether the common law principle of promissory estoppel applies is not clear. This is not clear, because that expression can be construed as displacing the common law. Under 1-103(b), the principles of the common law are to supplement the UCC, unless displaced by the particular provision. With language like as “except as otherwise provided in this section,” the section could be construed as displacing the common law because the exceptions are limited to this section and not anywhere else, such as the common law.
b. However, under the revised version of the UCC this is not an issue, because that language has been removed.
V. The Terms of a Contract for the Sale of Goods

A. 2-304: Price Payable in Money, Goods, Realty, or Otherwise.

i. The price can be paid in money or otherwise.
ii. If the price is paid in whole or part in goods, then each party to the transaction is a seller of the goods which he is to transfer.
iii. If the price for goods is paid in an interest in realty, then the goods are subject to the UCC but the UCC does not apply to the interest in realty.
B. 2-305: Open Price Term

i. The price of goods is their reasonable price at the time of delivery if
a. The price was left out of the contract;
b. The price is left to be fixed in terms of some agreed by the parties, but they fail to do so; and
c. The price is to be set in terms of some agreed market or other standard, and it is not so set.
ii. A price to be fixed by the seller must be fixed in good faith.
C. 2-306: Output, Requirements and Exclusive Dealings.

i. SOF.

a. Usually a quantity term will not be left out because of the Statute of Frauds requires a quantity term.

ii. Rule.

a. A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that 

1. No quantity unreasonably disproportionate to any stated estimate; and 

2. In the absence of a stated estimate, no quantity unreasonably disproportionate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.
iii. Obligation of Best Effort.

a. A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes 

1. An obligation by the seller to use best efforts to supply the goods; and 

2. An obligation by the buyer to use best efforts to promote their sale.
D. 2-307: Delivery in Single Lot or Several Lots.

i. Lots.

a. All goods called for in a contract for sale must be tendered in a single delivery, unless otherwise agreed.
ii. Payment Due.

a. Payment is due only on tender of delivery, unless otherwise agreed.
b. The price may be demanded for each lot, if
1. The circumstances are such that either party has the right to make or demand delivery in lots; and
2. The price can be apportioned for each lot.
E. 2-308: Absence of Specified Place for Delivery.

i. The place for delivery of goods is the seller’s place of business or, if none, the seller’s residence, unless

a. The parties agree otherwise; or

b. If parties have knowledge, at the time of contracting, that the goods are in some other place, then that place is the place of delivery; and

c. Documents of title are to be delivered, which may be delivered through customary banking channels.

F. 2-309: Time to Delivery

i. The time for shipment or delivery or any other action under the contract must be done in a reasonable time, unless otherwise agreed.

G. 2-310: Payment Due.

i. Payment is due at the time and place where the buyer is to receive the goods, unless otherwise agreed.
H. 2-325: Letter of Credit Term and Confirmed Credit.

i. There is a breach of the contract for sale if
a. The parties agree that buyer will get a letter of credit; and
b. Buyer fails to seasonably furnish the letter of credit.
ii. Suspension of Payment Obligation.

a. A buyer’s obligation to pay is suspended when
1. The buyer delivers to the seller a proper letter of credit.
b. Exception: Dishonored and Notification.

1. A buyer’s obligation is revived if
a. The letter of credit is dishonored; and
b. The seller makes seasonable notification to the buyer that he is required to pay the seller directly.
VI. Warranty Terms of a Contract for the Sale of Goods

A. 2-312: Warranty of Title.

i. General Rule.

a. In every contract there is a warranty that the seller will pass good title.

b. Good title means that:

1. The title conveyed shall be good and its transfer rightful; and

2. The goods shall be free from any security interest, lien, or other encumbrance that the seller has knowledge of.

ii. Exception.

a. There is no warranty that the seller will pass good title if

1. There is specific language or circumstances that give the buyer reason to know that the seller does not have good title.

b. A disclaimer of the warranty of title does not need to be conspicuous.

c. As Is.

1. A statement of “as is” or something comparable does not disclaim the warranty of good title, because comment 7 says that warranty of title is not an implied warranty.

d. Comment: The claim against title must be reasonable or colorable.

iii. 9-610: Judicial Sales.

a. Judicial sales also give warranty of title.
B. 2-313: Express Warranty.

i. Creation. 

a. Affirmation of Fact, Promise, Description, Sample, or Model which is Part of the Basis of the Bargain.

1. An express warranty is created if

a. The seller makes any affirmation of fact or promise to the buyer, and that affirmation or promise becomes part of the basis of the bargain; or

b. Any description of the goods that becomes part of the basis of the bargain; or 

c. Any sample or model of the goods that becomes part of the basis of the bargain.

b. Puffery Not a Warranty But May Be Fraud.

1. An affirmation that is merely puffery is not a warranty; an affirmation that is merely the opinion of the seller is not a warranty.

2. A statement is an affirmation of fact and not puffery if the assertion made by the statement is verifiable.

3. Comment 8. If a party makes a statement that is merely puffery, then the law relating to fraud or misrepresentation may provide a remedy.
c. Basis of the Bargain.

1. Rule.

a. The Old Reliance Test and Comment that Displaces It. 
1. A statement is part of the basis of the bargain if a party to the sale relied on the statement.
2. A party has relied on a statement if, but for the statement, the party would not have entered into the agreement.
3. Comment 3.  No particular reliance need be shown in order to make a statement a part of the basis of the bargain. 
b. New Rule: Comment 8.

1. Any statement made with regard to the goods becomes a basis of the bargain unless there is good reason not to make it a part of the basis of the bargain.
2. Examinations, Disclaimers, and Basis of the Bargain.

a. An examination of a model or the product does not disclaim an express warranty, but such an examination many be a reason to exclude a statement from the basis of the bargain.
3. Completion.

a. Majority. The basis of the bargain is over when the transaction is complete.
1. A post sale disclaimer is not valid.
2. A post sale express warranty is not binding but can be introduced as a modification.
b. Minority. The basis of the bargain is over when the purchaser can no longer return the goods.
1. A post sale disclaimer is valid, and a post sale express warranty is binding, as well.
4. Post-Basis of the Bargain and Modification.

a. Comment 6. An express warranty that is not part of the basis of the bargain for the reason that it was made after the basis of the bargain was over is still a warranty if the express warranty is a modification to the contract. To be binding, a modification does not need consideration, but there may be some statute of fraud issues.
d. Miscellaneous.

1. To create an express warranty, the affirmation, promise, description, sample, or model does not need to say warranty or grantee nor be made with the intention of creating a warranty.
2. The definition of the good may create an express warranty; i.e., I am selling you “wallpaper,” and, thereby, the definition of wallpaper is an affirmation of fact, which is also an express warranty.
ii. Result.

a. A warranty guarantees that the sold goods will conform to the affirmation of fact, promise, description, model, or sample related to those goods.
iii. Disclaiming an Express Warranty.

a. The Parol Evidence Rule.

1. The Parol Evidence Rule can be used to keep an express oral warranty out of a contract.

2. Some courts ignore the merger clause while others allow the offeree to claim fraud or unconcionablility.

b. 2-316(1): Disclaiming an Express Warranty.

1. An express warranty shall be construed, whenever reasonable, as being consistent with any words or conduct that limit or negate that express warranty.
2. But, if the construction is unreasonable, then, subject to the Parol Evidence Rule, words of limitations or negation are in operative. 
iv. Notes:

a. The seller does not have to be a merchant.

C. 2-314: Implied Warranty of Merchantability.

i. Creation.

a. A warranty that the goods are merchantable is implied in a contract if the seller is a merchant with respect to goods of that kind.

b. Food or Drinks.

1. Under this section, the serving of food or drinks is a sale if

a. The food or drinks are to be consumed on the premises, and

b. The food or drinks was being served for value.

2. Shaffer. The serving of food or drinks includes the packaging.
ii. Result.

a. A warranty that goods are merchantable means that:

1. The goods are fit for the ordinary purposes for which such goods are used;

2. The goods are adequately contained, packaged, and labeled as the agreement may require;

3. In the case of fungible goods, the goods are fair average quality within the contract description;

4. The goods pass without objection in the trade under the contract description;

5. If any, the goods conform to the promise or affirmations of fact made on the container of label;

6. Within the variations that the agreement permits, the goods run quality and quantity within each unit and among all units that are involved; and

7. The goods will conform to all that is expected, according to trade usage.

D. 2-315: Implied Warranty of Fitness for a Particular Purpose.

i. Creation.

a. A warranty that the goods shall be fit for a particular purpose is implied in a contract if
1. At the time of contracting, the seller had reason to know the particular purpose for which the goods are required; and
2. The buyer was relying on the seller’s skill or judgment to furnish suitable goods.
ii. Result.

a. The warranty is that the goods shall be fit for a particular purpose.
iii. Food with Objects.

a. Webster. There is an implied warranty that food does not have any foreign objects within it. However, there is no implied warranty that the food does not have any natural objects within it.
b. Minority. There is an implied warranty that food does not have any objects that are reasonably expected to be removed.
E. 2-316: Exclusion or Modification of Warranties.

i. Disclaiming an Express Warranty.

a. An express warranty shall be construed, whenever reasonable, as being consistent with any words or conduct that limit or negate that express warranty.
b. But, if the construction is unreasonable, then, subject to the Parol Evidence Rule, words of limitations or negation are in operative. 
ii. Disclaiming or Limiting the Implied Warranty of Merchantability

a. Non-Written.

1. A disclaimer or limitation of the implied warranty of merchantability is valid if
a. The disclaimer is not written; and
b. The disclaimer mentions merchantability.
b. Written.

1. A disclaimer or limitation of the implied warranty of merchantability is valid if
a. The disclaimer is written; and
b. The disclaimer is conspicuous.
2. Exception: Not Conspicuous but Actual Knowledge.

a. Cate v. Dover Corp. Even if a disclaimer or limitation of the implied warranty of merchantability is not conspicuous, the disclaimer or limitation is enforceable if he buyer had actual knowledge about the disclaimer or the modification.
b. Noteworthy Dissent. A seller should never be able to disclaim nor limit an implied warranty because
1. Implied warranties are intended to protect the consumer;
2. The law imposed implied warranties so sellers will be held to a higher standard; and
3. If the allowed to disclaim, products become substandard.
iii. Disclaiming or Limitation an Implied Warranty of Fitness for a Particular Purpose.

a. A disclaimer or limitation of an implied warranty of fitness for a particular purpose is valid if
1. The disclaimer is written; and
2. The disclaimer is conspicuous.
b. Example. “There are not warranties which extend beyond the description on the face thereof.”
iv. Disclaiming all Implied Warranties.

a. As Is

1. All implied warranties are disclaimed with
a. Expressions like “as is”, “with faults”, or other language which in common understanding calls to the buyers attention the exclusion of warranties, unless
1. The circumstances indicate otherwise.
2. This does not disclaim the warranty of title.
b. Examination.

1. There is no implied warranty with regard to defects an examination ought to reveal if
a. Before entering into the contract, the buyer has examined the goods, a sample, or a model as fully as he desires, or
b. The buyer has refused to examine the goods.
2. Comment: There must be a strong request to examine the goods.
c. Course of Dealing, Course of Performance, or Trade Usage.

1. An implied warranty can also be excluded or limited by course of dealing, course of performance, or trade usage.
v. Disclaimer, Limitation and Basis of the Bargain.

a. A disclaimer or limitation of an implied warranty needs to be part of the basis of the bargain.
1. Majority. The basis of the bargain is over when the transaction is complete.
2. Minority. The basis of the bargain is over when the purchaser can no longer return the goods.
vi. Limitations.

a. Remedies for breach of warranty may be limited in accordance with sections 2-718 and 2-719.
F. 2-718: Liquidated Damages.

i. The damages for breach by either party may be liquidated in an amount that is reasonable in light of

a. The anticipated or actual harm caused by the breach;

b. The difficulties of proof of loss; and

c. The inconvenience or non-feasibility of otherwise obtaining an adequate remedy.

ii. Letter of Credit and Liquidated Damages: 

a. An enforceable stand-by letter of credit, which is the functional equivalent of non-reasonable damages provision, can theoretically be used to shift burden of proof on the defendant to prove the provision was unreasonable.

1. Because of the Independence Doctrine, the issuer cannot look to the underlying contract to determine whether the stand-by letter of credit was the functional equivalent of a penalty clause. Therefore, the bank must pay on seller presentation of the documents, and the burden is on the buyer to this was a liquidated damages clause.
G. 2-719: Contractual Modification or Limitation of Remedy.

i. Permissible Limitations.

a. An agreement my limit the buyer’s remedies to:

1. Return of the goods and repayment of the price, or

2. Repair and replacement of non-conforming goods or parts.

ii. Exceptions.

a. Where circumstances cause a limited remedy to fail of its essential purpose, remedy may be had as provide in this Act.

b. Example.

1. After perpetual repair, the good is still non-conforming.

iii. Limitations on Consequential Damages.

a. Consequential damages may be limited or excluded unless such a limitation is unconscionable.

b. A limitation of consequential damages for an injury to a person in the case of consumer goods is prima facie unconscionable.

iv. Failing the Essential Purpose and Limited Consequential Damages.

a. Dependant Clauses.

1. A buyer can recover consequential damages regardless of whether the contract has a no consequential damages provision if 

a. The contract’s limited remedy has failed its essential purpose, because

1. The two clauses are dependant on each other.

b. Independent Clauses.

1. A buyer can recover consequential damages even though the contract’s limited remedy has failed its essential purpose if 

a. The contract has a no consequential damages provision, because

1. The two clauses are independent on each other.

VII. Defenses to Breach of Warranty Actions

A. 2-607(3): Notice of Breach.

i. Barring Remedies.

a. The buyer is barred from any remedy, unless 

1. After tender has been accepted,

2. Within a reasonable time after he discovers or should have discovered any breach,

3. The buyer must notify the seller of breach.

ii. 2-607(4): Burden of Proof

a. The burden is on the buyer to establish any breach with respect to the goods accepted.
iii. Notes.

a. Filling a complaint is not sufficient notice.

b. The notice does not have to be written.

c. The notice does not have to be particularized, because, unlike the 2-605 notice section, this notice section does not mention particularizing.

iv. Policy.

a. Notice encourages settlement.
B. 2-318: Privity.

i. There are three different versions provided for privity in the UCC. A state must chose to adopt one or none. California adopted none.
ii. Alternative A (Most Restrictive)

a. A third party can sue for a breach of warranty if
1. The third party is a natural person;
2. The first party is a family or household member of the immediate buyer or a guest in the house of the immediate buyer;
3. There is a reasonable expectation that the third party would use, consume, or be affected by the product;
4. The third party was injured in person; and
5. The injury was by the breach of the warranty.
iii. Alternative B (More Liberal)

a. A third party can sue for a breach of warranty if
1. The third party is a natural person;
2. There is a reasonable expectation that the third party would use, consume, or be affected by the product;
3. The third party was injured in person; and
4. The injury was by the breach of the warranty.
iv. Alternative C (Most Liberal)

a. A third party can sue for a breach of warranty if
1. The third party is a person (i.e. can be a corporation);
2. There is a reasonable expectation that the third party would use, consume, or be affected by the product;
3. The third party was injured (i.e. can be property); and
4. The injury was by the breach of the warranty.
C. A note on Strict Products Liability.

i. A products liability claim, under Restatement Section 420A, is an alternative to a breach of warranty claim.
ii. Differences between Strict Liability and Breach of Warranty Claims.

a. Contractual claims require privity, while tort claims do not require privity.
b. The statute of limitations on a tort claim is around 2 years, while the statute of limitations on a contract claim is around 4 years.
c. Under tort law, the defendant can assert an affirmative defense of assumption of risk, while, under contract law, no such affirmative defense exists.
d. Contract claims require notice, while tort claims do not require notice.
e. The two have different elements that must be proved.
iii. East River v. Transamerica.

a. There is no action in tort for a product that does injury only to itself. The only remedy that owner of the product has is a breach of warranty claim.
VIII. Risk of Loss and Delivery Terms.

A. 2-509(1) Risk of Loss in the Absence of Breach – Carrier.

i. The contract requires or authorizes the seller to ship the goods by carrier.
ii. Shipment Contract.

a. The risk of loss, under a shipment contract, passes to the buyer when goods are duly delivered to the carrier.

b. Definition.

1. A contract is a shipment contract if
a. The contract requires shipment by carrier; and

b. The contract has no particular destination.
2. Carrier.

a. A carrier can be the post office or other 3rd party independent entity, which transports goods for a price.

3. 2-504: Shipment by Seller. 

a. Seller duly delivers to the carrier when

1. Seller puts the goods in possession of the carrier;

2. Seller makes a reasonable contract for their transportation;

3. Seller gives buyer documents necessary to take possession; and

4. Seller promptly notifies the buyer of shipment.

b. Failure to notify the buyer or make a contract for delivery is ground for rejection only if material delay or loss follows.

iii. Destination Contract.

a. The risk of loss, under a destination contract, passes to the buyer when the goods are duly tendered as to enable the buyer to take delivery.

b. Definition.

1. A contract is a destination contract if

a. The contract requires seller to tender delivery while in the possession of the carrier; and

b. The contract has a particular destination.

c. 2-503: Manner of Seller’s Tender of Delivery

1. A seller has tendered delivery if
a. The seller must put and hold conforming goods at the buyer’s disposition;
b. The seller must give the buyer reasonable notification to enable to take delivery;
c. Tender must be at a reasonable hour, time, and place; and
d. Tender must be for a period reasonably necessary to allow buyer to take possession.
d. Shipment Terms

1. 2-319(1): F.O.B. (Free On Board).

a. F.O.B. [the Place of Shipment]. 

1. The seller must at that place ship the goods as described in 2-504. (Shipment by Seller)

2. Risk of Loss: Possession of Carrier.

a. The seller must bear the expense and the risk of putting the goods into the possession of the carrier.

b. Risk of loss passes to buyer when goods are put in the possession of the carrier.

b. F.O.B. [the Place of Destination]. 

1. The seller must tender delivery of the goods in the manner provided in 2-503. (Tender of Delivery)

2. Risk of Loss: Destination.

a. The seller must at his own expense and risk transport the goods to that place.

b. Risk of loss passes to buyer when goods are tendered at the destination.

c. F.O.B. vessel, car, or other vehicle [the Place of Shipment | Destination]. 

1. Buyer must name the vessel. 

2. Seller must comply with the provisions on the bill of lading (2-323).

3. Risk of Loss: Load on Goods on Board.

a. The seller in addition must at his own expense and risk load the goods on board.

b. Risk of loss passes to buyer once goods are loaded on the transportation unit.

2. 2-319(2): F.A.S. (Free Along Side) vessel [at port].

a. The seller 

1. Must tender delivery in the manner usual in that port or on a dock designated and provided by the buyer; and

2. Obtain and tender a receipt for the goods in exchange for which the carrier is under a duty to issue a bill of lading. 

b. Risk of Loss: Alongside Vessel

1. The seller must at his own expense and risk deliver the goods alongside the vessel.

2. After the seller delivers the goods to the appropriate dock alongside the ship, the risk of loss passes to the buyer.

3. Example. 

a. If dock collapses and goods are ruined after seller delivered them to the appropriate dock, then the risk of loss is on the buyer.

3. 2-320: C.I.F. (Cost, Insurance, Freight) and C. & F. (Cost & Freight) [named destination]

a. The seller at his own expense and risk must:

1. Put the goods into the possession of a carrier at the port for shipment and obtain a negotiable bill or bills of lading covering the entire transportation to the named destination; and

2. Load the goods and obtain a receipt from the carrier (which may be contained in the bill of lading) showing that the freight has been paid or provided for; and

3. Obtain a policy or certificate of insurance, including any war risk insurance, of a kind and on terms then current at the port of shipment in the usual amount, in the currency of the contract, shown to cover the same goods covered by the bill of lading and providing for payment of loss to the order of the buyer or for the account of whom it may concern; but the seller may add to the price the amount of the premium for any such war risk insurance; and

4. Prepare an invoice of the goods and procure any other documents required to effect shipment or to comply with the contract; and

5. Forward and tender with commercial promptness all the documents in due form and with any indorsement necessary to perfect the buyer's rights.
4. 2-322: Delivery Ex-Ship (carrying vessel) [at named port of Destination]

a. A particular ship is not required. 
b. The ship has to reach the named destination.
c. Risk of Loss: Goods Unloaded.

1. The risk of loss does not pass to the buyer until the goods leave the ship's tackle or are otherwise properly unloaded

B. 2-509(3): Risk of Loss In Absence of Breach – Baliee.

i. The risk of loss, under a bailee contract, passes to buyer when:

a. Buyer receives a negotiable document of title for the goods; or

b. Bailee acknowledges the buyer’s right to possession of the goods; or

c. Buyer receives a non-negotiable document of title or other written direction to bailee to deliver under 2-503(4)(b).
ii. Definitions.

a. A bailee contract is where the goods are held by a bailee to be delivered without being moved.

b. A bailee is a warehouse or other place where goods can be delivered without moving; and, per Article 7, a bailee is one who has a warehouse receipt or bill of lading. 

C. 2-509(3): Risk of Loss In Absence of Breach – Default: No Carrier and No Baliee.

i. Merchant: Receipt of Goods.

a. The risk of loss passes to the buyer on receipt of the goods if the seller is a merchant.
b. 2-103: Receipt of goods means taking physical possession of goods.
ii. Non-Merchant: Tender of Delivery.

a. The risk of loss passes to the buyer on tender of delivery if the seller is not a merchant.
b. 2-503: Manner of Seller’s Tender of Delivery

1. A seller has tendered delivery if
a. The seller must put and hold conforming goods at the buyer’s disposition;
b. The seller must give the buyer reasonable notification to enable to take delivery;
c. Tender must be at a reasonable hour, time, and place; and
d. Tender must be for a period reasonably necessary to allow buyer to take possession.
D. 2-510: Risk of Loss when there is a Breach.

i. Rejection.

a. The risk of loss remains on the seller where
1. A tender of delivery of goods fails to conform to the contract as to give a right of rejection to the buyer, until
a. The seller cures.
ii. Revocation.

a. The buyer may treat the risk of loss as resting on the seller from the beginning where
1. The buyer rightfully revokes acceptance.
iii. Repudiation of Breach.

a. The seller may treat the risk of loss as resting on the buyer for a commercially reasonable time where
1. The buyer repudiates the contract or is otherwise in breach of contract.
IX. Repudiation and Excuse (Executory Stage of the Contract)

A. Repudiation.

i. Definitions.

a. The executory stage of a contract is where the parties have signed the contract but the parties are still in the midst of performing their respective obligations and neither party has completely preformed.

b. An executed contract is when at least on of the parties has performed his or her obligations.

ii. 2-610: Anticipatory Repudiation.

a. If one party repudiates with respect to performance not yet due (i.e. executory stage) and the repudiation will substantially impair the value of the contract to the other party, then the other party can:
1. Await performance for a commercially reasonable time;
2. Restore to any remedy for breach (under 2-703 or 2-711); or
3. Suspend his own performance.
b. Comment 1. Definition of Repudiation.

1. Anticipatory repudiation centers upon:

a. An overt communication or intention not to continue with performance; or

b. An action which renders performance impossible; or

c. An action which demonstrates a clear determination not to continue with performance.

iii. 2-611: Retraction of Anticipatory Repudiation.

a. Until the repudiating party’s next performance is due, the repudiating pary can retract his repudiation, unless
1. The aggrieved party has canceled the contract;
2. The aggrieved party has materially changed his position; or
3. The aggrieved party considers the repudiation as final.
b. The retraction:
1. May be any method;
2. Must clearly indicate that the repudiating party intends to perform; and
3. Must include any assurances justifiably demanded, under 2-609.
c. A retraction reinstates the repudiating party’s rights under the contract.
iv. 2-609: Demand For Adequate Assurances.

a. A party may demand adequate assurance of due performance if
1. The demand is in writing; 
2. The demand must be justified; and
3. There are reasonable grounds for insecurity.
b. A party that has made a justified demand for adequate assurances may, if commercially reasonable, suspend his performance.
c. A failure to meet a justified demand for adequate assurances within a reasonable time, but not to exceed 30 days, will be treated as repudiation.
d. Acceptance of any improperly delivery or payment does not prejudice the right to demand adequate assurances of future performance.
B. 2-613: Casualty to Identified Goods.

i. A contract is void for both parties if 

a. The contract requires specific goods (i.e. nothing else will do); and 

b. The goods suffer casualty (total loss) without fault of either party before risk of loss passes to the buyer.

C. 2-615: Excuse by Failure of Presupposed Conditions

i. A seller’s delay or non-delivery is not a breach if 

a. Performance has been made impracticable by the occurrence of a contingency;

b. The non-occurrence of which was a basic premise on which the K was made;

c. Seller must not have assumed a greater obligation;

1. This means that seller must not have recognized an unforeseeable risk (ex. tsunami), but agreed to assume the risk anyway. 

d. Continued performance would be impracticable; and

e. Impracticability was caused by something that was unforeseeable.

X. Rejection and Duties of the Buyer  

A. Rejection has two components: a substantive component and a procedural component. If the buyer does not follow the substantive and procedural components, then the buyer is in breach of contract. If the buyer both rightfully and effectively rejects, then the buyer has certain duties.
B. Substantive Component: Rightful Rejection.

i. 2-601: Perfect Tender Rule

a. The Perfect Tender Rule.

1. If the goods or the tender of delivery fail in any respect,
a. The buyer may:
1. Reject the whole; or
2. Accept the whole; or
3. Accept any commercial unit or units and reject the rest.
b. Exceptions.

1. Common Law: De Minimis Non Curat Lex.

a. A buyer may not reject the whole for the reason that:
1. The seller has made a tender of delivery;
2. The tender failed because of some non-conformity; and
3. The non-conformity was small or inconsequential.
2. Common Law: Good Faith.

a. A buyer may not reject the whole for the reason that:
1. The seller has made a tender of delivery;
2. The tender failed because of some non-conformity; and
3. The seller in good faith believed tender of delivery was perfect.
3. 2-508: Cure. 

a. Cure before Performance is Due.

1. A buyer may not reject the whole if
a. The seller has made a tender of delivery;
b. The tender failed because of some non-conformity;
c. The buy rejected the tender; 
d. The time for performance has not yet expired; and
e. The seller has seasonably notified the buyer of his intention to cure.
2. In such a case, the seller may within the contract time make a conforming delivery.
b. Cure after Performance is Due

1. A buyer may not reject the whole if
a. The seller has made a non-conforming tender of delivery;
b. The buy rejected the tender; 
c. The seller had reasonable grounds to believe that the non-conforming tender would be acceptable with or without money allowance; and 
d. The seller has seasonably notified the buyer of his intention to cure.
2. In such a case, the seller may have a further reasonable time to substitute a conforming tender.
c. Exception: Shaken Faith Doctrine.

1. A buyer may reject the whole, even if the seller has a right cure, if
a. The good is a good which people depend on their dependability and reliability; and
b. A cure will not renew the buyer’s faith in the good’s dependability or reliability.
4. 2-614: Substituted Performance. 

a. Commercially Reasonable Substitute: Delivery Defect.

1. A buyer may not reject the whole if
a. Without fault of either party, either:
1. The agreed berthing, loading, or unloading facilities fail;
2. The agreed type of carrier becomes unavailable; or
3. The agreed manner of delivery otherwise becomes commercially impracticable; and
b. A commercially reasonable substitute is available. 
2. In such a case, the commercially reasonable substitute performance must be tendered and accepted.
5. 2-504: Only Material Delays or Loss. 

a. A buyer may not reject the whole if, as required by 2-504,
1. The seller fails to promptly notify the buyer of the shipment; or
2. The seller fails to make a reasonable contract for the transportation of the goods; unless
a. Material delay or loss ensues.
6. 2-612: Installment Contracts.

a. Substantially Impairs and No Cure.

1. A buyer may reject any installment that is non-conforming if 
a. The non-conformity substantially impairs the value of that installment, and
b. The non-conformity cannot be cured.
b. Defect in Required Documents.

1. A buyer also may reject any installment that is non-conforming if the non-conformity is a defect in the required documents, unless
c. Definition.

1. An installment contract is a contract that requires or authorizes the delivery of goods in separate lots to be separately accepted.
C. Procedural Component: Effective Rejection.

i. 2-602: Manner of Rightful Rejection: Seasonable Notification.

a. A rejection is effective if

1. The buyer rejects the goods within a reasonable time after delivery or tender; 

2. The buyer seasonably notifies the seller; and

3. The notification must be in writing.

ii. 2-605: Particularize.

a. A rejection is not effective if

1. The buyer in connection with the rejection fails to state a defect;

2. The defect was ascertainable by reasonable inspection; and

3. Either:

a. The seller could have cured if the defect was stated seasonably; or

b. Between merchants when

1. After rejection, the seller has made a request

2. The request is in writing; and

3. The request is for a full and final statement of all defects on which the buyer proposes to rely.

D. 2-602(2): Duty to Hold with Reasonable Care and not Exercise Ownership

i. After a buyer rightfully and effectively rejects, if the buyer is already in physical possession of the rejected goods, then
a. The buyer has the duty to hold the rejected goods with reasonable care at the seller’s disposition to permit the seller to remove them; and
b. The buyer must not exercise any acts of ownership with respect to any commercial unit.
E. 2-603:  Merchant Buyer’s Duties as to Rejected Goods.

i. After a buyer rightfully and effectively rejects, the buyer has the following duties:
a. Follow Instructions.

1. A buyer must follow any reasonable instructions received from the seller with respect to the goods if
a. The buyer is a merchant;
b. The seller has no agent or place of business at the market of rejection; and
c. The buyer is in possession and control of the goods.
b. No Instructions But Perishable: Sell.

1. A buyer must make a reasonable effort to sell goods for the seller’s account if
a. The seller does not send the buyer any reasonable instructions;
b. The buyer is a merchant;
c. The seller has no agent or place of business at the market of rejection; 
d. The buyer is in possession and control of the goods; and
e. The goods are perishable or threaten to decline in value speedily.
c. Instructions.

1. Instructions are not reasonable if on demand indemnity for expenses is not forthcoming.
F. 2-604: Buyer’s Options as to Salvage of Rightfully Rejected Goods.

i. If a buyer rightfully and effectively rejects goods, then 

a. The buyer may store the rejected goods for the seller’s account with reimbursements; 

b. The buyer may reship the rejected goods to the seller with reimbursements; or 

c. The buyer may resell the rejected goods for the seller’s account with reimbursements.

XI. Acceptance

A. 2-606: What Constitutes an Acceptance of Goods.

i. An acceptance of goods occurs when

a. After a reasonable opportunity to inspect the goods, the buyer signifies to the seller that the goods are conforming or that he will take or retain them in spite of their non-conformity; 

b. After a reasonable opportunity to inspect the goods, the buyer fails make an effective rejection; or

c. The buyer does any act that is inconsistent with the seller’s ownership; but if such an act is wrongful against the seller, it is an acceptance only if ratified by him.

B. 2-607: Effect of Acceptance.

i. Payment.

a. The buyer must pay at the contract rate for any goods accepted.

ii. Precludes Rejection.

a. The buyer’s acceptance of the goods precludes rejection of the goods accepted.

iii. Precludes Revocation.

a. The buyer’s acceptance of the goods with knowledge of a non-conformity cannot be revoked because of the non-conformity, unless

1. The acceptance was on the reasonable assumption that the non-conformity would be seasonably cured. 

XII. Revocation of Acceptance

A. 2-608: Revocation of Acceptance in Whole or in Part.
i. Rightful Revocation.

a. Failure to Cure.

1. A buyer has the right to revoke his acceptance of a lot or commercial unit if

a. The lot or the commercial unit whose non-conformity substantially impairs the value of the commercial unit or the lot to the buyer (Subjective Element); and

b. The buyer accepted on the reasonable assumption that the non-conformity would be cured; and

c. The non-conformity has not been seasonably cured.

b. Negligent Acceptance.

1. A buyer has the right to revoke his acceptance of a lot or commercial unit if

a. The lot or the commercial unit whose non-conformity substantially impairs the value of the commercial unit or the lot to the buyer; 

b. The buyer accepted without knowing of such non-conformity; and

c. The buyer’s acceptance was induced either by the difficulty of discovery before acceptance or by the seller’s assurances.

ii. Effective revocation

a. A buyer has made an effective revocation if

1. The revocation of the acceptance occurs within a reasonable time after the buyer discovers or should have discover the ground for the revocation; and

2. The revocation of the acceptance is before there is any substantial change in condition of the goods that are not caused by their own defects.

b. The buyer must send notice of the revocation and particularize as if he has rejected the goods.

iii. Duties and Obligations.

a. A buyer who so revokes has the same rights and duties with regard to the goods involved as if he had rejected them.

1. The buyer has a duty to hold the goods with reasonable care.

B. Cure and Revocation.

i. A seller does not have a right to cure after revocation, even if the contract time has not expired or for reasonable allowances after the contract time has expired, because

a. A technical reading of 2-508 limits cure to when the by her rejected the goods.

ii. A seller does not have a right to cure after revocation, if the contract time has not expired or for reasonable allowances after the contract time has expired, because

a. Cure is the “darling of the judiciary”;

b. Cure promotes out-of-court settlements; 

c. Under 2-608(3), a buyer who rightfully revokes has the same rights as if he had rejected them; and

d. The new version of 2-508(1) allows the cure after revocation.

XIII. Seller’s Remedies

A. 2-703: Seller’s Remedies in General.

i. Triggering Events.

a. The seller has a remedy when the buyer:

1. Wrongfully rejects;

2. Wrongfully revokes acceptance;

3. Fails to make payment that is due; or

4. Repudiates with respect to a part or the whole contract.

ii. Available Remedies.

a. The remedies available to the seller are:

1. To withhold delivery;

2. To stop delivery of goods;

3. To resell and recover damages;

4. To recover damages for non acceptance;

5. In a proper case, to recover the price; or

6. To cancel.

B. 2-702: Buyer’s Insolvency

i. Delivery.

a. If the seller discovers the buyer is insolvent, then 
1. The seller may refuse delivery for all goods that are to be delivered under the contract (including those paid for under the contract except for goods paid in cash); and 
2. Under 2-705, the seller may stop the delivery of goods.
ii. Reclaim.

a. The seller may reclaim the goods on demand If 
1. The seller discovers that the buyer is insolvent; 
2. The buyer has received the goods on credit; 
3. The seller demands that the buyer return the goods; and
4. The demand is made within 10 days after the buyer’s receipt of the goods. 

b. Exception: No 10 Day Limitation.

1. If the buyer, in writing, has misrepresented to the seller his insolvency within 3 months prior to the delivery date, then the 10 day period does not apply.

a. The misrepresentation must be in writing, addressed, and dated.

iii. 1-201(23): Insolent means:

a. Having generally ceased to pay debts in the ordinary course of business other than as a result of bona fide dispute;

b. Being unable to pay debts as they become due; or

c. Being insolvent with in the meaning of federal bankruptcy law.
C. 2-704: Unfinished Goods.
i. The seller can finish the goods, if commercially reasonable, and wholly identify the goods to the contract.

ii. The seller can stop manufacture and resell the goods for scrap or salvage.
D. 2-705: Seller’s Stoppage of Delivery in Transit or Otherwise.

i. Insolvency: Stop delivery.

a. The seller may stop delivery of goods in the possession of a carrier or other bailee if

1. The seller discovers the buyer to be insolvent.

ii. Non-Insolvency: Large Shipments.
a. The seller may stop delivery of carload, truckload, planeload or other large shipments of express or freight if

1. The buyer repudiates;

2. The buyer fails to make a payment due before delivery; or

3. For any other reasons the seller has a right to withhold or reclaim the goods.

E. 2-706: Seller’s Resale (Primary Remedy)

i. The seller may resell the goods concerned or the undelivered balance thereof to a 3rd party.

ii. Requirements for Resale.

a. The resale must be done 

1. In good faith,

2. Within a reasonable time,

3. In a commercially reasonable manner.

iii. Procedure for Resale.

a. Private Sale.

1. Definition: Broker or Directly.

a. A private sale is where the seller effectuates a sale by solicitation and negotiation conducted directly or through a broker.

2. Requirements: Notice.

a. The seller must give the buyer reasonable notice of his intention to resell

b. Public sale.

1. Definition: Auction.

a. A public sale is where the seller effectuates a sale by auction.

2. Note:

a. Notification must state the placed where the goods are located and provide for their inspection by prospective bidders.
b. The seller may buy.
iv. Formula.

a. [Unpaid] Contract Price – Resale Price + Incidental Damages – Expenses Saved

1. Expenses saved are any expenses that the seller saves because of the breach of the contract; expenses that would have been made, but, because seller’s performance was excused, he no longer has to make them.

2. Although the text does not say unpaid, unpaid is read into the contract price.

F. 2-708: Market Price.

i. Resale but Market Price?

a. Maj. A seller who resells the goods may not sue for the market price because 
1. There is a change the seller might be put in a better position and 
2. The seller should not be put in a better position.
b. Min. A seller can use any section of the remedies that they choose.
c. Comment 1. Whether the pursuit of one remedy bars another depends entirely on the facts of the indicidual case.
ii. Formula.

a. Unpaid Contract Price – Market Price + Incidental Damages – Expenses Saved.

1. Market price is the market price at the time and place for tender, using the shipping terms.

iii. Lost Volume Dealers: Lost Profit.

a. If the measure of the market place formula is inadequate to put the seller in as good a position as performance of the contract would have been, then

1. The measure of damages is 

a. The profit (including reasonable overhead) which the seller would have made from full performance by the buyer, 

b. Together with any incidental damages, due allowance for cost reasonably incurred, and due credit for payments or proceeds of resale.

b. Inadequate to Put the Seller in Same Place.

1. The market place formula is inadequate to put the seller in as good a position as performance of the contract would have if
a. The seller is able to cover every sale;
b. The cover is due to the seller’s unlimited access to the goods; 
c. There are substitute buyers available; and
d. The goods are not unique but are fungible.
c. Formula.

1. Profit + Overhead + Incidental Damages + Costs Reasonably Incurred – Proceeds from Resale.

G. 2-709: Action for the Price.

i. Accepted Goods. 

a. The seller may recover, together with any incidental damages, the price of goods accepted.

ii. Conforming Goods and Risk of Loss Passes.

a. The seller may recover, together with any incidental damages, the price of conforming goods lost or damaged within a commercially reasonable time after risk of their loss has passed to the buyer.

iii. Goods Identified to the Contract and Resale is Unreasonable.

a. The seller may recover, together with any incidental damages, the price of goods identified to the contract if

1. Seller is unable after a reasonable effort to resell them at a reasonable price, or

2. The circumstances reasonably indicate that such efforts would be unavailing. 

iv. Procedure.

a. Hold Them for Buyer.

1. If a seller sues for the price, then the seller must hold the goods for the buyer.

b. Resale becomes Possible.

1. If resale becomes possible, the seller may resell them at any time prior to the collection of judgment. 

2. The net proceeds of such a resale belong to the buyer, and the buyer is entitles to any goods not sold.

H. 2-710: Incidental Damages.

i. Incidental damages include: 

a. Any commercially reasonable charges, expense, or commissions incurred in stopping delivery, in the transportation, case, and custody of goods after buyer’s breach,

b. Any commercially reasonable charges in connection with return or resale of the goods, or

c. Any commercially reasonable charges otherwise resulting from the breach.

XIV. Buyer’s Remedies

A. 2-502: Seller’s Insolvency

B. 2-711: Buyer’s Remedies in General.

i. Triggering Events.

a. The buyer has a remedy when:

1. The buyer rightfully rejects;

2. The buyer justifiably revokes acceptance;

3. The seller fails to make delivery; or

4. The seller repudiates.

ii. Available Remedies.

a. The remedies available to the buyer are:

1. To cancel;

2. To cover and to have damages;

3. To recover damages for non-delivery (Market Price);

4. Where the seller fails to deliver or repudiates either:

a. To recover the goods, under 2-502; of

b. To specific performance or replevy, under  2-716.

iii. On rightful rejection or revocation, the buyer 

a. Has a security interest in goods in his possession; and 

b. May hold goods and resell them in a manner like an aggrieved seller.

C. 2-712: Cover. (Buyer’s Main Remedy)

i. Substitute Goods: Good Faith and without Reasonable Delay.

a. The buyer may cover by 
1. Making any reasonable purchase of, or contract to purchase, goods in substitution for those goods due from the seller but not recieved, and 
2. Such purchases or contracts must be in good faith and without reasonable delay.
b. Internal-Cover.

1. Although the text of the UCC does not directly address the issue of whether a buyer can cover internally, by making his own goods, the majority of the cases hold that a buyer can cover-internally for goods due from the seller but not received.
ii. Non-Cover.

a. The buyer’s failure to effect cover does not bar him from any other remedy.
iii. Comments.

a. Cover includes: 
1. A series of contracts or sales, as well as a single contract or sale; 
2. Goods not identical with those involved but commercially usable as reasonable substitutes under the circumstances of the particular case; and 
3. Contracts on credit or delivery terms differing from the contract in breach but again reasonable under the circumstances.
iv. Formula:

a. Cost to Cover – Contract Price + Incidental Damages + Consequential Damages – Expenses Saved

D. 2-713: Buyer’s Damages for Non-delivery or Repudiation (Market Price).

i. Rejection or Revocation.

a. This is the formula to use when the buyer has rightfully rejected the goods or has right fully revoked his acceptance.
ii. Comment 5: No Cover Requirement.

a. Market price applies only and to the extent that the buyer does not cover. 
b. The buyer cannot cover and sue for market price.
iii. Formula.

a. Market Price – Contract Price + Incidental Damage + Consequential Damages – Expenses Saved.

1. Market price is determined:

a. At the time the seller learned of the breach; and

b. At the place for tender or, in case of rejection after arrival or revocation of acceptance, as of the place of arrival.

E. 2-714: Buyer’s Damages for Breach in Regard to Accepted Goods.

i. Acceptance but Breach of Contract.

a. This is the formula to use when the buyer has accepted the goods but the seller has breached the contract.
b. Examples.

1. Beach of warranty, non-conformity but acceptance, after buyer accepts and can no longer revoke acceptance, etc.
ii. Formula.

a. Value of Goods Accepted –Value of Goods as Warranted [+ in a proper case: Incidental Damage + Consequential Damages], unless
1. Special circumstances show proximate damages of a different amount.
F. 2-715: Buyer’s Incidental and Consequential Damages.

i. Incidental Damages include:

a. Expenses reasonably incurred in inspection, receipt, transportation, care, and custody of goods rightfully rejected;

b. Any commercially reasonable charges, expenses, or commissions in connection with effecting cover; and

c. Any other reasonable expenses incident to the delay or the breach.

ii. Consequential Damages include:

a. Any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and

b. Injury to person or property proximately resulting from any breach of warranty.

G. 2-716: Buyer’s Right to Specific Performance or Replevin.

i. Specific Performance: Unique or Otherwise.

a. Specific performance may be declared where goods are unique or in other proper circumstances.

ii. Replevin: No Cover Possible.

a. The buyer has a right of replevin for goods identified in the contract if
1. After reasonable efforts, the buyer is unable to effect cover for such goods; or
2. The circumstances reasonably indicate that cover will be unavailing; or
3.  The goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered.
b. In the case of goods bought for personal, family, or household purpose, the buyer’s right of replevin vests upon acquisition of a special property, even if the seller had not then repudiated or failed to deliver.
iii. The court can create terms and conditions for the specific performance or the replevin.
H. 2-717: Deduction of Damages from the Price.

i. The buyer may deduct all or any part of the damages resulting from any breach of the contract from any part of the price still due under the contract if

a. The buyer notifies the seller of his intention to do so.

XV. 2-725: Statute of Limitations

A. 4 Years from when Action Accrues.

i. An action for beach of contract for sale must be commenced within four years after the cause of action has accrued.
B. Can’t Be Modified Less Than 1 Year.

i. The statute of limitations may be reduced by the parties but may not be reduced less than one year.
C. Cause of Action has Accrued.

i. A cause of action accrues when the breach occurs, regardless of whether the aggrieved party lacks knowledge of the breach.
a. A beach of warranty occurs when tender of delivery is made, except 
1. Where a warranty explicitly extends to future performance of the goods, and
2. Discovery of the breach must await the time of such performance; then
a. The cause of action accrues when the breach is or should have been discovered.
D. Involuntary Termination: 6 months.

i. If an action is for breach is involuntary terminated, then the plaintiff can bring another action within six months of that termination, regardless of whether the statute of limitations has run out.
E. Tolling.

i. The UCC does not supplant the Common Law tolling doctrines.
a. If the defendant is unavailable, then the statute of limitations is tolled for the period in which the defendant is unavailable.
XVI. Entrusting

A. 2-403: Power to Transfer and Entrusting.

i. General Rule.

a. A purchaser has good title and the power to transfer title if
1. The transferor has the power to transfer title.
ii. Purchaser.

a. A purchaser is someone who gets property through a voluntary transaction; a thief is not a purchaser.
iii. A bad Transferor.

a. A transferor has power to transfer title for goods that have been delivered to the transferor even if, during the transaction in which the transfer purchased the goods,
1. The transferor deceived his seller as to his identify;
2. The transferor purchased the goods with a check that was later dishonored;
3. The delivery was procured through fraud;
4. The transaction was agreed to be a “cash sale;” or
iv. A Transferor with Voidable Title.

a. A transferor who has voidable title has the power to transfer title only to a good faith purchaser for value.
v. A Transferor who is Entrusted.

a. A transfer has power to transfer title of certain goods if
1. The transferor is a merchant who deals in goods of that kind; and
2. The transferor was entrusted with the possession of the goods.
b. Entrusting means any delivery and any acquiescence in retention of possession; entrusting means bailment.
1. An example of entrusting is a watcher repairman.
Letters of Credit

I. Basics.

A. Documentary Payment Mechanism.

i. A letter of credit is a documentary payment mechanism.

a. As long as the documents say what the letter of credit requires, the letter of credit is enforced.

b. The bank is essentially buying documents.

c. The “consideration” for the bank payments must be documents.

ii. Examples of Documents:

a. Invoice, transportation documents, bill of lading, certificate of insurance, certificate of inspection.

iii. 5-108: Any non-documentary clause is ignored.

B. Strict Compliance.

i. The documents presented by the beneficiary must strictly comply with terms and conditions of the letter of credit, for the beneficiary to get paid.

a. Strict Compliance is generally less than mirror image but more than substantial compliance.

ii. Any ambiguities or inconsistencies are construed against the bank.

C. Independence Doctrine.

i. The banks payment obligation is independent of all the other contracts in the transaction, and, hence, so long as the documents strictly comply, the bank must pay irrespective of what is actually shipped.

ii. Exception: Material Fraud.

a. An applicant can have a letter of credit can be revoked if there is material fraud.

b. The applicant must as the court to issue an injunction against the Issuer.

c. An injunction requires that the applicant show:

1. There is material fraud, 

2. There will be an irreparable injury, 

3. There is no adequate remedy at law, and

4. The balance of the hardships tip in the applicant’s favor.

D. Miscellaneous Rules.

i. Issuer.

a. Anyone can issue a letter of credit.

ii. Revocability.

a. If a letter of credit is silent on whether it is revocable, then the letter of credit is irrevocable. 

b. A letter of credit is revocable only if it expressly says so.

iii. 5-111: Attorney’s Fees.

a. A prevailing party in an action under Article 5 gets reimburses for reasonable attorney’s fees.

b. Whether soft confirmers come under this clause is not clear.

iv. Time Period.

a. A letter of credit lasts for a year, unless stated otherwise.

v. 5-105: No Consideration.

a. Letters of credit do not need consideration, to be issued.

II. Commercial Letter of Credit.

A. Commercial letters of credit are usually used in sales transactions.
B. Hypo.

i. There is a contract between buyer and seller.

ii. Buyer goes to Bank and purchases a letter of credit.

iii. Buyer is Applicant, Bank is Issuer, and Seller is Beneficiary. 

iv. The letter of credit states that Issuer will pay Beneficiary when Beneficiary presents Bank with documentary evidence that the shipment has been made.

III. Stand-by Letter of Credit.

A. Stand-by letters of credit act as a guarantee or a surety.

B. Hypo.

i. Lender demands Debtor guarantee his payment obligation.

ii. Debtor goes to Bank and purchases a stand-by letter of credit.

iii. Debtor is Applicant, Bank is Issuer, and Lender is Beneficiary.

iv. The stand-by letter of credit states that Issuer will pay Beneficiary when Beneficiary presents Bank with certificate of default.

IV. Confirming Letter of Credit.

A. Usually, there is a confirming letter of credit when the seller and buyer are in two different countries.

B. Seller must request Buyer to get a confirming letter of credit.

C. Bank in Buyer’s country is called Confirming Bank, and Bank in Seller’s country is called Confirming Bank.

D. Issuing Bank contracts with Confirming Bank to confirm Issuing Bank’s payment obligation.

i. Issuing Bank gives its payment obligation to Confirming Bank, and Confirming Bank gives Seller/Beneficiary a confirming letter of credit.

E. Seller can receive payments from Confirming Bank, by presenting documents needed for the confirming letter of credit to Confirming Bank.

F. Sovereign Risk. 

i. Confirming Bank bears the burden of risk if there is a freeze on assets to and from the buyer and sellers countries.

G. Bank cannot be a Confirming Bank unless Issuing Bank agrees.

i. Soft Confirmer is a Confirming Bank that Beneficiary asks to be a Confirming Bank without asking the Issuing Bank for approval.

H. Confirming Banks allow Seller to more easily access the payment.

V. Advising Letter of Credit.

A. An advising letter of credit is the same thing as a confirming letter of credit, except that Advising Bank does not take on Issuing Bank’s payment obligation.

i. Advising Bank merely becomes a facilitator of document and payment transfer.

B. Seller bears the burden of risk if there is a freeze on assets to and from the buyer and sellers countries.

VI. Buyer’s Protection against Slouch.

A. Using a letter of credit, Buyer can protect himself against Seller from selling slouch, but no protection is bullet proof.

i. 3rd Party Inspection document.

a. Buyer can require that Seller present to Bank a document of inspection by an independent 3rd party, but this is not an absolute protection because Seller can bribe the 3rd party or the 3rd party may not be so smart.

ii. Buyer’s own Letter.

a. Buyer can require that Seller present to Bank a document from Buyer indicating the goods are okay, but this defeats the purpose why Seller wants a letter of credit because payment is now back in the hands of Buyer whom Seller feared might not pay. 

b. Also this turns an irrevocable letter of credit into a revocable letter of credit.

iii. Reciprocal Stand-by Letter of Credit.

a. Buyer can require that Seller get a stand-by letter of credit in favor of Buyer, whereby Seller gets a refund by presenting to Bank a certificate of inspection by a 3rd party, but this has the same problems as the first one.

VII. Assignment and Subrogation.

A. An Issuer can be subrogated under the rights of the Beneficiary.

i. Subrogation is the substitution of one person in the place of a creditor, or in this case the beneficiary, to whose rights that person succeeds in relation to the debt between the creditor and that person.

ii. The rights of the creditor’s, or in this case the beneficiary’s, rights to the debtor’s, or in this case the applicant’s, assets.

VIII. Reduces Risk

A. To sellers: 

i. Risk involved includes: buyer going bankrupt, buyer acting in bad faith (i.e. won’t pay), sovereign risk (i.e. foreign govt controls ruin the K)

ii. BKs can’t go bankrupt (they only become insolvent), so seller is nearly guaranteed payment (as long as documentation strictly complies) 

B. To buyers:

i. Risk is that seller won’t deliver the goods, or will deliver non-conforming goods

ii. Buyer has the ability to specify which documents are necessary. B can require documents that show that goods have been inspected and are conforming (i.e certificate of inspection)

IX. Cardozo: “The bank relies on the credit of the applicant and the credit of the merchandise.”

A. This implicates calls into the question the idea that letters of credit are independent.

i. The banks relies on the credit of the applicant because

a. The applicant is the one who will pay the bank.

ii. The banks relies on the credit of the merchandise because

a. The applicant will pay the bank with the sale of the merchandise, or

b. The bank has an interest in the merchandise as collateral.

iii. But a bank cannot be too involved in the transactions, because of the independence doctrine.

iv. Therefore, how can the bank rely on the independence doctrine when it has an interest in the merchandise?

a. The banks may monitor the transaction. But monitoring is investigating and investigating is not being independent.

B. This is the Achilles’ heel of the independence doctrine.

X. Differences between a Letter of Credit and a Guarantee.

A. A letter of credit is a primary payment obligation and a guarantee is a secondary payment obligation.

i. A primary payment obligation means that the bank can only raise a defense arising out of the contract for the letter of credit.

ii. A secondary payment obligation means that the guarantor can raise a defense arising out of any contract relating to the garnatee.

The United Nations Convention on International Sale of Goods

I. Article 1.

A. The convention applies to parties whose places of business are in different Contracting Nations.

B. The nationality of the parties is irrelevant.

II. Article 2.

A. The convention does not apply to sales: of goods for personal or family use; by auction; of security investments; of ships, vessels, hovercrafts, or aircrafts; or of electricity.
III. Article 3.

A. Codifies the Predominant Factor test.
i. This Convention does not apply to contracts in which the preponderant part of the obligations of the party who furnishes the goods consists in the supply of labor or other services.
IV. Article 5.

A. This article removes products liability outside the scope of the CISG.
V. Article 6.

A. Parties can opt out of these of this convention.
i. The parties may exclude the application of this Convention.
B. Conversely, parties may opt into the convention, but the statute of frauds is still applicable.
VI. Article 7.

A. This is like 1-103. The purpose of the CISG is to promote uniformity in its application and the observance of good faith in international affairs.
VII. Article 8.

A. The Parol Evidence Rule does not apply to the convention.
B. Any relevant evidence is admissible to prove the intent of the parties.
VIII. Article 9.

A. This is the course of performance, course of dealing, and trade usage provision. Unlike the UCC, the CISG does not employ hierarchy system.
IX. Article 11.

A. No statute of frauds requirement under this convention.
i. A contract of sale need not be concluded in or evidenced by writing and is not subject to any other requirement as to form. It may be proved by any means, including witnesses.
X. Article 14.

A. Liberal formation rule.
B. Contract formation uses the common law approach.
i. A proposal for concluding a contract addressed to one or more specific persons constitutes an offer if it is sufficiently definite and indicates the intention of the offeror to be bound in case of acceptance. A proposal is sufficiently definite if it indicates the goods and expressly or implicitly fixes or makes provision for determining the quantity and the price.
ii. A proposal other than one addressed to one or more specific persons is to be considered merely as an invitation to make offers, unless the contrary is clearly indicated by the person making the proposal.
XI. Article 16.

A. This is the convention’s firm offer rule.
B. A firm offer exists if

i. The offer indicates, whether by stating a fixed time for acceptance or otherwise, that it is irrevocable; or

ii. The offeree reasonably relied on the offer as being irrevocable and the offeree has acted in reliance on the offer.

C. Notes:

i. Because the language is not sufficiently clear, whether a fixed time for acceptance creates a firm offer is arguable.

ii. Under the convention, unlike under the UCC, a firm offer does not need to be in writing.

XII. Article 18(1).

A. Silence or inactivity does not amount to an acceptance.
i. There is no such explicit provision in the UCC.
XIII. Article 19.

A. This is the equivalent of UCC 2-207.
XIV. Article 20.

A. Formation rules.
XV. Article 28.

A. This holds the status quo on specific performance.
XVI. Article 29.

A. This is the modification provision of the CISG.

i. Modifications under the CISG are like Modifications under the UCC.
XVII. Article 30/50.

A. This is the equivalent of UCC 2-301.
XVIII. Article 31.

A. This is the equivalent of the shipment terms under the UCC.
XIX. Article 33.

A. This is a gap filler provision.
XX. Article 35.

A. This is the Warranty section of the CISG.

i. Subsection (a) is like ordinary purpose.

ii. Subsection (b) is like particular purpose.

B. Under the UCC, if the buyer is told to examine the goods and refuses to examine, then there are no implied warranties. However, under the CISG Article 35 (3)(b), no such modification of warranty exists.

XXI. Article 37.

A. This is the cure section of the CISG.

B. Whether a second or third cure is allowed is not clear.

XXII. Article 39.

A. This section like 2-607 requires that buyer give notice after the seller breaches, and, if he doesn’t, then buyer loses the opportunity to bring an action.

XXIII. Article 41, 42, 43

A. These are the title sections, which the UCC does not have.

XXIV. Article 45.

A. This is the Buyer’s Remedies section.
XXV. Article 47.

A. This is the second part of cure, and, it allows the buyer to give more time to the seller to cure.

XXVI. Article 54.

A. This is the payment article of the CISG, and it requires that pay.

