I. Does the Statute apply?
A. UCC

1. Background: original code created in 1950s in response to globalization of transactions to take the place of “trust.” Each state, upon adoption of the UCC, can make changes to it

2. Rule §2-102: the UCC applies to transactions in goods
3. Potential issues:

a) Is it a good? §2-105: "Goods" means all things (including specially manufactured goods) which are

1) movable at the time of identification to the K 

a) Goods must be both (1) existing and (2) identified (S has indicated that these goods are the particular goods that are going to be used to satisfy a particular K, this is important b/c all corn looks alike) b/f interest can pass, still can make a K for a “future” good

b) Definition includes water, natural gas

2) Includes specially manufactured goods (ex: B gives S specifications for which the good must comply. Here you should still counter argue with a “service”) 

3) not the money in which the price is to be paid, investment securities (Article 8) and things in action (intangible rights ex: copyright, IP rights, raffle ticket)

4) Includes the unborn young of animals and growing crops and other identified things attached to realty 

b) Mixed K Tests: courts use two tests to determine whether the K is for “goods”

1) Predominant factor: is the predominant purpose of the transaction to sell goods or services? (use all factors language, CP, CD, TU)

a) Factors:

1) cost allocation 

2) Purpose: what does the buyer really want?

3) S/B’s primary business (ex: famous artist)

4) Policy considerations: do we generally want the UCC to apply or not? (Cook) 

a) Policy rule: courts have been reluctant to apply the UCC to health care professionals. Fear that if court imposes a strict liability guarantee on this business will create a chilling effect on the providers of these services. Ex: Blood shield laws, i.e. blood is not subject to the warranty of merchantability 

b) Ex: do we want to apply the warranty of merchantability to the statute of the David?

b) Result: law applies to the entire K

2) Gravamen of the harm: is the source of the complaint with the goods or the services? Result: UCC only applies to the portion of the K that deals with goods

3) Princess: The court holds that this is a sale of services (note how they use the mixed use test factors.) Therefore, whether Princess assented to the terms of the K must be construed under the CL

B. CISG

1. Background: In 1980 UN submits CISG to 62 nations, currently 60 countries have ratified It is a set of Default rules and applies if B/S have not opted out. Goals are to promote uniformity and create trust.

2. Rule: CISG covers the sale of goods between parties whose places of business are in different states (either between contracting states or when the rule of law leads to the application of law of a CS) 
a) International

1) K/SHK requirement: POB in different States is disregarded whenever this fact does not appear either (1) from the contract or (2) from any dealings between or (3) from information disclosed by the parties at any time before or at the conclusion of the contract (at the end of formation, not performance) 

2) Movement of goods does not trigger CISG, does not matter that goods move over country lines

3) Place of Business = place which has the closest relationship to (1) the formation of the K and (2) its performance

a) Multiple offices: Article 10(a): when choosing b/t multiple offices, POB is limited to facts/circumstances known to the parties b/f the K is formed

b) Permanent establishment required: no warehouse, office of S’s agent

c) If no POB: Article 10(b): buyer’s habitual residence

b) Sale

1) Does NOT apply to sales of (A2)

a) Consumer goods: goods bought for personal, family or household use 

1) Look at Buyer’s intended use: there is nothing that is inherently a consumer good

2) Exception: S at any time before or at the conclusion of the contract neither K/SHK that the goods were bought for such use

b) auction; 

c) execution or otherwise by authority of law; 

d) stocks, shares, investment securities, negotiable instruments or money; 

e) ships, vessels, hovercraft or aircraft; 

f) electricity

g) article 5: claims of defects or other liability injuries

2) If Buyer supplies substantial part of goods: Contracts for the supply of goods to be manufactured or produced are to be considered sales unless the party who orders the goods undertakes to supply a substantial part of the materials necessary for such manufacture or production. 

3) A4: CISG governs only the (1) formation of the contract of sale and (2) the rights and obligations of the seller and the buyer arising from such a contract. In particular, it is not concerned with: 

a) validity of the contract (fraud, duress, unconscionability, etc.) 

b) effect which the contract may have on the property in the goods sold (ex: resolution of disputes concerning claims to the goods themselves not arising out of this transaction)

c) A5: does not apply to the liability of the seller for death or personal injury caused by the goods to any person

d) Does not govern Ks ancillary to an international sales K, i.e. distribution agreements, insurance Ks, dispute resolution clauses
c) Goods: are defined by exclusion
1) Factors in favor of classification as a “good”:

a) severability

b) nothing in A2 would exclude

c) policy: i.e. effectuating the purpose of promoting international trade through uniform law

2) Examples:

a) goods: software program, warehouse + dismantling where cost of warehouse > service of dismantling

b) not goods: marketing analysis

3) Preponderant part test: does not apply to contracts in which the preponderant part of the obligations of the party who furnishes the goods consists in the supply of labour or other services.

3. Opting out: parties may exclude the application of the of the convention or in some cases derogate/vary the effect of it’s provisions. 
a) Note: if there is an extrinsic choice of law agreement, start with the statute that is presumably applicable. If it is the COSG, this extrinsic E is admissible b/c there is no PE rule if the E goes to what the parties intended (see PE rule under CISG)

II. Formation: Is there a K?

A. UCC
1. Formation in General 2-204: A K for sale of goods may be made in ANY manner sufficient to show manifestation of intent to enter an agreement, including conduct by both parties which recognizes the existence of such a k

a) Look at the language of the parties or determine by implication from other circumstances including CoD, TU, CoP.

b) Must show that it happened – do not need to show (1) when or (2) include all the terms (cmt: argue that the more terms left open the less likely the parties intended a binding agreement)

c) Car sales: note that if a car dealer has an unlimited supply of goods then when he puts an ad in the paper it may become an offer

2. Offer + Acceptance in Formation of K: 2-206

a) Offer by order 2-206(1)(b): unless otherwise unambiguous by the language or circumstances (offeror is master of the offer) an order or other offer to buy goods for shipment shall be construed as inviting acceptance either by (1) prompt promise to ship or (2) prompt shipment of a conforming/non-conforming product. 

1) Tender of non-conforming goods: iF the S ships non-conforming goods ≠ acceptance if the S seasonably notifies the B that the shipment is offered only as an accommodation to the B. This is considered a new offer, what happen depends on whether the B accepts. If no notice, then S has (1) accepted offer and (2) is in breach (for shipping the non-conforming goods).
b) Potential issue: who makes the Offer?

1) Hill v. Gateway: Court holds that Gateway makes offer by sending computer. B accepts by not sending computer back w/i the 30 days expressed in the terms located in the box. The terms contain an arbitration agreement, b/c the agreement is part of the offer, it b/c part of the K when the B accepts. 

a) Problem: goes against general principle of K law that a party cannot accept by silence.

b) Rationale: 1997, judge is trying to promote internet transactions by making it easier for the S

c) Scott thinks this decision is bad. 

2) Klocek: there is a dispute as to formation and nobody knows who is the offeror. Court has to decide and then use 2-207 to determine the terms. 
c) Normal formation: S  makes the offer through solicitation, B accepts through payment

3. Additional/Different Terms in Acceptance/Confirmation: the general rule of acceptance under the CL is the mirror image rule, however, under the UCC a form may act as an acceptance even if it is not the mirror image of the offer. 
a) Trigger #1: parties have exchanged forms and the acceptance varies from the terms of the offer

1) Analysis:
a) Definite + seasonable? 
b) Expressly conditional on assent?

c) If not expressly conditional on assent (= formation) ( determine if additional or different
1) Additional terms ( between merchants?
a) No ( proposals unless express assent of offeror

b) Yes ( included unless exception

1) Offer expressly limits?

2) Additional terms constitute a material alteration (cmt 4+5, surprise or hardship test)

3) Notification of objection already given or w/i reasonable time after

2) Different terms: 3 analysis

a) 2-207(2) analysis, problem: “materially alters”

b) Master of the offer analysis

c) Knock out rule analysis
d) If expressly conditional on assent (
1) Offeror expressly consented to terms?

2) Performed without consenting? (1) same terms + (2) gapfillers
2) A (1) definite and (2) seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance (= formation) even though it states terms additional to or different from those offered or agreed upon, (3) unless acceptance is expressly made conditional on assent (by the recipient) to the additional or different terms.
a) Rejection of the CL counteroffer rule
b) Definite: is a limit on how broad the variation of terms can be and courts determine on a cbc basis. Terms must match in terms of (1) subject matter (i.e. what is being sold), (2) quantity must have consistency (exception: output K, requirements K), but (3) quality, price, or delivery do not need to agree b/c these can be fixed under the UCC (exception: If the offeror makes it clear that time is of the essence then perhaps delivery cannot be fixed).
c) Seasonable: sent within a reasonable time. no absolutes, it will depend on (1) what is happening in the market (fast vs. slow) (2) course of dealings (3) perishable goods (4) course of performance (5) trade usage
d) Expressly conditional: must appear in the acceptance and communicate that “this acceptance does not operate as an acceptance unless offeror consents to the terms in the acceptance”. NOTE: must (1) expressly condition your acceptance and (2) require express assent (verbal or writing) by the recipient/offeror (note: parties do not b/c bound by the terms in this by just performing, we get rid of the last shot doctrine here) ( go to 2-207(3).
3) 2-207(2): If acceptance is (1) D and (2) S and is (3) NOT expressly conditional on assent then additional terms are to be construed as proposals for addition to the K.  Between merchants such terms become part of the contract unless (a) the offer expressly limits acceptance to the terms of the offer;(b) they materially alter it;  or (c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received
a) Def:

1) Additional term = whether the term in the acceptance adds to the offer (note: we are not asking about what is in the offer)

2) Different term = conflicting with each other

b) Additional Terms analysis

1) Step #1: is this b/t merchants?

a) Between merchants 2-104(3): any transaction with respect to which both parties are chargeable with the knowledge or skill of merchants
b) Merchants 2-104(1): (1) one who deals in goods of the kind (must be the goods that are the subject of this K) (2) or otherwise by his occupation holds himself out as having knowledge or a particular skill (note: if merchants, offeror can always expressly assent and then you don’t have to do the analysis)

2) Step #2 (a): if NOT between merchants than additional terms are proposals only and only allowed in by express assent by the offeror (performance ≠ assent)

3) Step #2 (b): if b/t then terms are presumptively in unless one of the exceptions apply 

a) Offer expressly limits acceptance to the terms of the offer

1) Brown Machine: “this order expressly limits acceptance to the terms stated herein”

2) note: this is inapplicable to trigger #2 scenarios where there is an oral K

b) Material alteration (Dale H)

1) Presumptively a material alteration (Cmt 4) = 

a) Clause/disclaimer that negates warranties (Split in courts: disclaimer that negates warranties is sometimes tied to limit on consequential damages)

b) Indemnification clause (risk shifting and therefore likely to be MA)

c) Choice of law

d) Arbitration (policy debate about whether we should treat as a MA – increasing willingness to treat as MA)

e) Attorney’s fees: if they are not bargained for but are included as a result of 2-207 then they are considered a MA b/c they are a shift in hardship due to the fact that the burden for fees usually rest with each party for their own.

2) Presumptively NOT a material alteration (Cmt 5) = 

a) Clause fixing a reasonable time for complaints within customary limits

b) Fixing S’s standard credit terms when they are w/i trade practice

c) Limiting remedy in a reasonable manner (i.e. clause limiting the right for rejection of defects which fall w/i the customary trade practices)

3) If neither of above ( use surprise OR hardship test: (1) trade usage (2) CoP (3) CoD (4) can look at UCC gap fillers to see where the burden normally rests

a) Surprise: (1) Trade usage (Dale H. ex: is it common for glass sellers to limit consequential damages in this way?) – actual knowledge of TU not required (2) course of performance (Dale H ex: under this K how have the parties acted with regard to the limit in consequential damages?)

b) Hardship: not enough to argue that it will cost party money. Has to do with an unanticipated financial expense. Often comes down to an unbargained for re-allocation of risk. Ex: Generally, burden rests on the other party and through these terms it has shifted to me. B/c I was unaware I have been unable to take adequate precautions to prepare for this risk. Point: look for who normally bears the risk. 

c) Different Terms analysis: 3 approaches/no majority

1) 2-207(2) analysis (see above AT analysis): Problem here is 2-207(b) that says that if term “materially alters” then it is out. 

2) Offeror’s terms control: b/c he is the master of the offer and 2-207(2) does not address different terms

3) Knock out rule: where the terms of the offer and acceptance conflict they cancel each other out and the UCC fills the gap. 

4) 2-207(3): a K is formed as the result of the conduct of the parties (an offer with an expressly conditional acceptance where there is no express assent by the recipient but the parties perform) although the writing of the parties do not establish a K. However, court must decide the terms under the UCC. In such case the terms of the particular contract consist of (1) those terms on which the writings of the parties agree, together with (2) any supplementary terms under the UCC (gap fillers)
a) Brown Machine: we have an offer with no indemnification, an acceptance with an indemnification clause. It is not a term agreed upon by both parties and the UCC gap filler does not allow for indemnification. So, it is out. 

b) Trigger #2: oral agreement (K) followed by 1 or more written confirmations (WC)
1) WC conflicts with K ( WC is out (need express assent for K modification under the UCC)

2) WC adds terms to the K ( 2-207(2) additional terms analysis

3) K is silent but WCs differ in terms (A vs. NOT A) ( 2-207 cmt. 6 says that terms cancel each other out and use UCC gapfillers

4. Consideration?
B. CISG

1. Formation: Offer + Acceptance

a) Offer: A proposal for concluding a contract addressed to (1) one or more specific persons constitutes an offer if it is (2) sufficiently definite and indicates (3)the intention of the offeror to be bound in case of acceptance

1) Specific: if you can determine who the person is

a) Proposal other than one addressed to one or more specific persons = invitation to make offers, unless  the contrary is clearly indicated by the person making the proposal

2) Sufficiently Definite = (1) indicates the goods and (2) expressly or implicitly fixes or makes provision for determining the quantity and the price

b) Acceptance: A statement made by or other conduct of the offeree indicating assent to an offer is an acceptance. Silence or inactivity does not in itself amount to acceptance

c) No consideration required (unlike UCC)

2. Rules

a) Effective upon receipt = An acceptance of an offer becomes effective at the moment the indication of assent reaches the offeror (rejection of the mailbox rule = effective upon sending). An acceptance is not effective if the indication of assent does not reach the offeror within the time he has fixed or, if no time is fixed, within a reasonable time, due account being taken of the circumstances of the transaction, including the rapidity of the means of communication employed by the offeror. An oral offer must be accepted immediately unless the circumstances indicate otherwise.

1) Offer is also effective on receipt

b) Mirror image rule: A reply to an offer which purports to be an acceptance but contains additions, limitations or other modifications is a rejection of the offer and constitutes a counter-offer (same as common law)

1) Exception: a reply to an offer which purports to be an acceptance but contains additional or different terms which do NOT materially alter the terms of the offer constitutes an acceptance UNLESS offeror, (1) without undue delay, (2) objects orally to the non material terms or (3) dispatches a notice to that effect. If he does not object, the terms of the contract are the terms of the offer with the modifications contained in the acceptance.

a) Materially alters = Additional or different terms relating, among other things, to the price, payment, quality (warranties would be here) and quantity of the goods, place and time of delivery, extent of one party's liability to the other or the settlement of disputes are considered to alter the terms of the offer materially.

2) If the reply contains terms that materially alter ( no K, considered a counter-offer (NOTE: Then performance = assent to c/o)

III. What are the terms?

A. UCC ( PE
1. PE Analysis

a) Only triggered with a writing 
b) One party is trying to introduce extrinsic E that occurs prior to or contemporaneous to a the writing

c) Is it completely integrated (C+F analysis – on test must decide if it goes to C or F) ? PE raised as a bar

d) Yes, CI ( does an exception apply?
e) No, CI ( (1) F but not C (2) C but not F, or neither F/C 

2. Parole Evidence

a) Trigger: a writing exists and one of the parties is trying to introduce E extrinsic to the writing against the other party

b) Background: generally consistent with the CL rules. PE is a 2 step process: the admissibility of PE is a matter for the judge (question of law). If the judge decides that the PE rule does NOT bar admissibility then it goes to the finder of fact – who decides whether it is true, etc. If judge is decider on both steps – judge cannot rely on step one when making a decision in step 2 if PE rule bars the E. 

c) General Rule: When both parties intend a writing to be complete + exclusive (completely integrated) then the writing may not be contradicted or supplemented by any prior or contemporaneous agreements or negotiations

1) Threshold = both parties intend, if this is not the case do not need the F+C analysis

2) Complete = it reflects all of the terms of the agreement. An “incomplete” writing is “partially integrated” and we may add consistent and additional terms.

3) Final = the terms are no longer subject to negotiation. If the writing is neither final NOR complete the PE rule does not bar introduction of E

4) Reasonable test = look at E to determine what the parties intended as far as final + complete is concerned. Under CL can use language and circumstances surrounding the entering of the K (TU, CoP, etc.), Can look at negotiations, etc.

a) Sophistication of the parties: > sophistication means that we presume they (1) able to understand (2) have resources to hire someone

b) Length of the writing/complexity of the transaction: assume that the longer the writing the more complex the deal, hard to discuss the length of the document without the context of how complex the deal, look to the amount of money included in the deal (goes to both F+C)

c) Naturally included: (Comment 3) If the extrinsic E is such that if agreed upon it would have been included (ex: range) then it must be excluded. This is not limited to looking at the writing itself, may also look at TU, CD, CP (these will tell whether the term would have been naturally included

d) Merger Clause: (unlike CL it is not presumptively conclusive) it is strong E of the parties intention for this to be a CI writing. Look for whether the language of the clause is strong and simple, separately initialed (shows parties awareness) whether it is hidden (size of font, location of clause) (goes to both F+C, though more to F)

e) Face of document: Blanks and other marks that would indicate incompleteness

f) Signature = not dispositive but an indication that writing is no longer subject to negotiation (goes to both F+C, more to F)

d) PE exceptions: only used if PE is established as a bar (terms are F/C)
1) Interpretation: can always use PE to explain the terms of a writing (tell what the words mean). The extrinsic E goes to give the words meaning that accurately reflects what the parties intended. There is NO requirement that the terms be ambiguous on their face b/f the E can come in (different than CL). The judge must make the determination that it does, in fact, go to interpretation. Then it goes to the jury to either accept or reject it. Can use the big 3 here (TU CP CD) - Prior/contemporaneous negotiations will come in as well. 

2) Subsequent agreement: Party introducing PE agues that although it was a CI agreement, the parties have subsequently modified the agreement. Must satisfy all the requirements for a valid modification (under CL requires consideration but not under the UCC). This exception does not mean it is actually a valid modification – just that the E can come in and the jury/judge can decide whether it is valid

3) Invalidity: Extrinsic E that goes to the invalidity of an agreement is always allowed. Ex: unconcionability, duress, illegality, UI. fraud

4) Oral condition precedent to formation: an event that must occur b/f the parties are bound to the agreement, i.e. no K at all unless something happens. Essentially, the OC precedent to formation goes to the question of whether there is an agreement at all. 

a) Not the same as an oral condition precedent to performance – there is a K but the parties are not obligated to perform unless this event occurs. If the condition is to performance – cannot come in as an exception to the PE.
5) Reformation: not frequently invoked. This writing does not reflect our intentions b/c there is a problem with transcription. Must show Clear and convincing E that the term was omitted by accident (mistake).
6) Collateral agreement rule: this is actually incorporated in the analysis of integration rather than as an exception

e) Invisible Terms/Exception for interpretation: is this different than the interpretation above?
1) Threshold: agreement is completely integrated

2) The face of 2-202 (cmt 2) seems to allow PE to “Supplement” terms of a CI agreement (also allows “explain”, see interpretation exception above). In actuality, court is not “supplementing” but rather making visible the “invisible terms” of the agreement (already there and presumed to be part of the agreement.) These terms cannot be admitted to the extent that they contradict the writing

a) Contradict = Look for language like “the parties expressly exclude CoD, CoP, TU.” Cmt 2 indicates that a general provision is not enough. sometimes courts even require you to identify the specific TUs that will not be allowed in, only then will the invisible term be considered to contradict

b) Point: General hostility to excluding E that the Court feels the FOF should hear

f) F but Incomplete ( can bring in evidence of consistent, additional terms

1) Additional = no direct contradiction from the writing (also, look for implied contradictions, ex: a requirements K with exclusivity
g) C but not final, neither C/F ( PE rule will NOT bar admissibility 

3. PE factors: 
a) Language

b) Course of Performance: a sequence of conduct between the parties to a particular transaction that exists if (1) agreement involves repeated occasions of performance by a party (2) the other party, w/ knowledge of nature of performance and opportunity for objection, accepts w/o objection

c) Course of Dealing: sequence of conduct concerning previous transactions b/t the parties to a particular transaction that is fairly regarded as establishing a common basis for understanding for interpreting their expressions/other conduct.
d) Trade Usage: any practice or method of dealing having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to the transaction in question
B. CISG ( PE
1. PE: to determine the intent of the parties due consideration is given to all relevant extrinsic E (PE) including the negotiations, often oral (A8). 
a) Courts can look at the subjective intent of the party
b) not limited to an RP standard where the other party K/SHK the intent of that party
2. PE in formation/interpretation: The formation/content of a K governed by the CISG may be proved by any means b/c the CISG does not bar any extrinsic E as long as the E goes to establish the intent of the parties (note: getting the E in does NOT mean it is automatically part of the K, just that courts may consider the info)
C. UCC ( Warranties
1. Background

a) Caveat emptor –starting point at end of 19th century

b) Court cut back the doctrine – starting in the RE area

c) Uniform Sales Act – drafted in beginning of 20th century (1) codifies implied warranties (2) becomes part of UCC article 2

d) Goes to what the parties have promised to do

2. analysis

a) has the warranty been created? (Asked for 4 warranties)
b) Has it been breached?

1) Evidence of care is irrelevant – there is Strict liability for breach. Care may go to causation only

c) Did the breach cause the harm?

1) Abuse by B, more prevalent in cases where people are aware of health risks (ex: beer). Cog manufacturer will have a harder time though b/c of lack of info.

d) What are damages?

e) Does the Seller have any defenses to liability? (1) notice (2) privity (3) disclaimer
3. Has the warranty been created? Types of warranties
a) Warranty of title: promise by S that there are no 3rd party claims to the item being sold (aka warranty of “good” title)

b) Express warranty: 2-313 result of negotiations b/t the parties

1) Requires you to (1) first figure out what the S promised (2) then decide if promise is breached

2) Elements: 
a) Affirmation of fact or promise made by the S

1) Actual language used

a) “guarantee” or “warranty” not required

b) Can be a description of the goods

c) Can be any sample or model

2) Factors

a) General or specific? Can be both, but the more broad the more likely not to be an AOF

b) Can it be measured objectively? i.e. “it goes 30 mph”

c) Is it in writing?

d) Informal or formal?

e) In response to a question by B? If yes, more likely to be an AOF

f) Level of expertise of both parties? i.e. an informed B ought to know that S’s statement is not true, expert S ought to be more aware
g) Price? 

1) If something is really expensive, maybe more likely to be affirmation of fact but if lower price may be less likely an affirmation

2) Some courts hold that b/c price is bargained for it is not a factor, other’s say it is a factor b/c consumers do not generally nargain for price.

3) ≠ mere puffery
4) ≠ statement of opinion

b) Must relate to the goods

c) Must become part of the basis of the bargain (multiple interpretations depending n jdx)

1) B reasonably relies on the affirmation in deciding to buy (B has burden to show reliance)

2) Rebuttable presumption of reliance (S must show that B did not rely)

a) Majority position

b) Cmt 3:  “affirmations of fact made by the S about the goods during a bargain are regarded as part of the description of those goods, no particular reliance on this description need be shown in order to weave them into the fabric of the agreement.”

c) Cmt 8: if S says it something it becomes part of the B of B unless the S can show to the contrary.

3) Irrebuttable presumption of reliance (B always meets the factor, nothing S can do, essentially removes this factor from the test)

4) Timing: if statement is made after payment argue that it cannot be the basis of the bargain b/c B couldn’t have relied (will work for interpretation 1+2, probably not 3)
d) If not BoB ( argue modification under 2-209
c) Implied warranty of merchantability 2-314: a promise of a minimum level of quality implied into all agreements (under certain circumstances)

1) Threshold: (1) Sale of goods (including food/drink) (2) S is a merchant
a) Merchant ≠ party making an isolated sale

2) Elements: to be merchantable goods must at least:

a) Pass w/o objection in the trade under the K description

1) Used products are measured against other used products

b) If fungible – must be of fair/average quality within the description

c) Are fit for ordinary purposes for which goods of that description are used

1) Measured from a RP standard

2) Does not matter who messed up the product as long as it happened b/f the sale (care is no defense, may go to causation later)

3) Ex: must be able to sit down in a suit

d) Of even kind/quality/quantity w/i each unit and among all units involved – within the variations permitted by the agreement

e) Adequately contained, packaged, and labeled as the agreement may require

f) Conform to the promise or affirmation of fact made on the label, if any

g) Catchall: unless otherwise excluded or modified, other IMs may arise from CoD or TU

d) Implied warranty of fitness for a particular purpose 2-315 (similar to an express warranty)

1) Elements

a) B must have a particular purpose

1) Use intended cannot be  the “ordinary” (the IWM does not work)
2) Look at TU, CoP, CoD

b) S K/HRK of the B’s particular purpose
1) Actual knowledge

2) Constructive knowledge

c) S K/RTK of B’s reliance on S’s judgment

1) Look at B’s knowledge: > means less likelihood of reliance on S’s judgment

d) B actually relies on S’s judgment 

1) Look for whether the B buys in response to S’s expertise

2) Merchants: although this warranty will normally arise where the S is a merchant with the appropriate “skill or judgment” it can arise as to non-merchants where this is justified by the circumstances

3) Product need not be defective – just may not be fit for the PP of B (unlike IWM)

4) Can be excluded or modified under 2-316

4. Has it been breached?

D. CISG ( Warranties

1. Does not apply to consumer transactions??
2. Express Obligations (A35-1, 35-2-c)

a) S must deliver goods that are of the (1) quantity + quality + description required by the K and which are (2) contained/packages in the manner required by the K

1) Irrebuttable presumption: B’s reliance is not critical

b) Goods do not conform with the K unless they possess the qualities of goods which the S has held out as sample/model
c) NOTE: The fact that there is no PE rule under the CISG b/c especially important when we talk about express obligations, i.e. No PE rule to bar the admissibility of oral statements.
3. Implied Obligations (A35-2)

a) Except where the parties have agreed otherwise (opt out), the goods do not conform unless

1) fit for the purpose of which goods of the same description would ordinarily be used or

2) contained/packaged in the manner usual for such goods or in manner adequate to preserve and protect the goods (1+2 are parallel of merchantability from UCC)
3) PP

a) B must have a PP
1) Not ordinary

2) Look at TU, CoP, CoD

b) S must know/SHK about PP at the conclusion of the K 

c) B reasonably relied on S’s skill/expertise in selecting appropriate goods

4. Obligation to comply with Laws/Regulations (Medical Marketing)

a) General Rule: S is not obligated to supply goods that conform to public laws and regulations enforced in a B’s place of business

b) Exceptions:

1) if the public laws/regs of the B’s state are identical to those enforced in the S’s state

2) B informed the S about these regulations

3) due to “special circumstances” such as the existence of a S’s branch office in the B’s state, the S K/SHK about the regulations at issue.

c) Ex: argue that a car manufacturer K/SHK about USA emissions standards b/c (1) USA imports lots of cars (2) USA is know to be strict

5. Lack of Conformity (A36): S is liable for any (1) lack of conformity (not necessarily a defect – just not consistent with what the S promised) which (2) exists at the time when the risk passes to the B (generally when title passes which is not necessarily when B comes into physical possession of the goods) (3) even though the lack of conformity b/c apparent only after that time

a) Exception: S is no liable for a lack of conformity in A35-2 (a-d) if at the time of conclusion of the K the B knew/SHK of the lack of conformity
6. Implied Usage (A9): The parties are considered, unless otherwise agreed, to have impliedly made applicable to their contract a usage of which the parties K/SHK and which in international trade is widely known to, and regularly observed by, parties to contracts of the type involved in the particular trade concerned (should this be an excuse to an implied obligation? See problems)
IV. Performance? Tender, acceptance, rejection

A. UCC

1. “Due delivery”( Tender of delivery 2-503

a) B pick up

1) S must put and hold conforming goods at the B’s disposition and 

2) give the buyer any notification reasonably necessary to enable him to take delivery

3) The manner, time and place for tender are determined by the agreement and this Article, and in particular

a) tender must be at a reasonable hour

b) if it is of goods they must be kept available for the period reasonably necessary to enable the buyer to take possession;  but

c) unless otherwise agreed the buyer must furnish facilities reasonably suited to the receipt of the goods.

b) Shipment by S: 2-504
1) Threshold = Shipment K ( (seller is required or authorized to send the goods to the buyer and the contract does not require him to deliver them at a particular destination). S must

a) put the goods in the possession of such a carrier and make such a contract for their transportation as may be reasonable having regard to the nature of the goods and other circumstances of the case;  and (ex: S must see to arrangements such as refrigeration, specialized cars, etc.)

b) obtain and promptly deliver or tender in due form any document necessary to enable the buyer to obtain possession of the goods or otherwise required by the agreement or by usage of trade;  and

c) promptly notify the buyer of the shipment.

2) Failure to notify the buyer under paragraph (c) or to make a proper contract under paragraph (a) is a ground for rejection only if material delay or loss ensues.

2. Right to Perfect Tender of Delivery: 2-601

a) Rule: If the goods/ tender of delivery fail in any respect to conform to the K the B may (1) reject the whole (2) accept the whole or (3) accept any commercial unit and reject the rest

1) S must make the goods available to B in accordance with the K – tender of delivery does not mean that S physically takes it to B

2) Perfect tender = must be of the proper (1) quality (2) quantity (3) manner of delivery/time agreed upon (check 2-503). Make sure to Look for warranties and disclaimers. 

3) ≠ CL b/c UCC does not measure based on rules of substantial performance

b) Subject to (1) provisions on breach of installment Ks and (2) unless otherwise agreed under limits on remedy

3. Limits on Perfect tender

a) 2-612: Installment K breach
b) 2-508: Cure

c) 2-719: K modification/Limitation of Remedy

4. Remedy: Rejection of non-conforming goods: 2-602: If the tender is not conforming B has the right to reject
a) Rejection of goods must be within a reasonable time after delivery/tender

1) Cannot use after rejection – this is an act inconsistent w/ S’s ownership b/c inspection period id over

b) Rejection is ineffective unless B gives seasonable notice to S

c) Effects of Rejection:

1) 2-709: B does not have to pay

2) 2-711: right to cancel K + damages + other remedy the B may avail himself of (including purchasing other product)

3) B can no longer unilaterally accept = S gets to make the decision what to do next

d) Limit: Cure by Seller of Improper Tender/Delivery: 2-508
1) When (1) B rejects non conforming goods and (2) time for performance has not yet expired S may (3) seasonable notify B of intent to cure and (4) may deliver w/i the K time the conforming goods

2) B may have reasonable time to substitute conforming tender: When (1) B rejects a non-conforming tender (2) S had reasonable grounds to believe that non-conforming tender would be acceptable (look at TU, CP, etc) (3) S seasonably notifies the B that he was sending non-conforming goods

a) Reasonable grounds to believe ≠ (1) B gives notice through prior rigid inspection (CoD) or expressly (“no replacement clause”) (2) subjective S’s opinion is not enough

b) “reasonable grounds to believe” = look for whether the product is used interchangeably in the trade (remember that the B can still reject – or can accept thereby agreeing to the modification)
e) Rejection creates an opportunity for the S to choose how to proceed, S can treat the rejection as a rejection despite B’s continued use if S chooses to do so. 
5. Rejection of an Installment K: 2-612
a) Installment K: one which authorizes the delivery of goods in separate lots to be separately accepted, even though the K says the equivalent of “each delivery is a separate K.” Installment Ks are exceptions to the perfect tender rule. Analysis:
1) Start with perfect tender rule

2) Talk about installment K options: (1) reject installment (2) reject entire K

3) Meeting the standard gives rise to B’s ability to reject, accept, revoke acceptance

b) Rejecting the Installment: B may reject any installment which is non-conforming (threshold) 

1) the non-conformity substantially impairs the value of that installment and 

a) Substantially impairs factors: what is the intended use, what is the overall purpose, degree of impaired is related to the ability to cure

2) cannot be cured  (look at cost/ease of cure)
3) but B must accept installment if (1) the non-conformity does not fall within the section about rejecting the whole K and (2) the seller gives adequate assurance of its cure 

c) Rejecting the whole K: the non-conformity in one or more installments

1) Substantially impairs the value of the whole contract then there is a breach of the whole K

a) needs to be almost incurable

b) Ex: cracked computer screen v. computer blows up

2) aggrieved party reinstates the contract if he

a) accepts a non-conforming installment without seasonably notifying of cancellation or if he

b) brings an action with respect only to past installments or

c) demands performance as to future installments.

d) Is one installment enough to reject the whole K? the language of the statute + comments seems to say yes if the (1) installment is so awful and (2) other circumstances make it reasonable (a) performance where time is of the essence (b) ???. As a B, inclination should be to ask for adequate assurance of performance (2-609) since substantial impairment is hard to prove
6. Acceptance of Non-conforming Goods 2-606
a) Threshold = acceptance of goods (  manifestation of an intent to keep goods

1) Affirmative statement: After a reasonable opportunity to inspect, B signifies to S that goods are conforming or B will take them in spite of non-conformity

2) B fails to reject: B fails to make an effective rejection (2-601(1)) after B has had a reasonable opportunity to inspect

3) B does an act inconsistent with the S’s ownership – S must ratify?

a) Inspecting the defect is generally not inconsistent with ownership

4) Minority: requires S to have knowledge of the defect in order to accept

5) Acceptance ≠ receipt (physical possession)

b) Consequences: if goods are non conforming

1) B is obligated to pay the purchase price but may be entitled to consequential damages for breach of K 

2) burden shifts (from S) to B to prove that the goods did not conform 

3) B must give S notice of the defect

7. Revocation of Acceptance 2-608
a) When can B revoke? B can revoke acceptance of a good whose 
1) Threshold: non-conformity substantially impairs the goods value to B if

a) Comment 2: indicates a subjective standard b/c it looks at the B’s intended use, not what the S had reason to know at the time of King

2) B was (1) aware of the non-conformity and (2) reasonably assumed the NC would be cured and it is not OR 

3) B (1) did not know about NC and his acceptance (2) was reasonably induced by (a) difficulty of discovery b/f acceptance or (b) S’s assurances

a) Difficulty of discovery = latent defect (ex: bad brakes)

b) S’s assurance = general assurance that product is fine
b) How to revoke: must be 

1) Within a Reasonable time after B discovers/SHD the grounds for NC

a) Where B has purchased with knowledge of the non-conformity this prong is less applicable

2) b/f any substantial changes in condition of the goods not caused by their own defects

a) look for passage of time

b) Continued use issue: B may be able to continue use b/c B has an obligation to mitigate damages (i.e. not rent a different car and eventually the S has to pay for it), really this is about whether it will cause damage

c) LC: as a result of S stringing the B along so that goods would not pass this prong, courts now allow B’s to revoke even if they don’t meet this prong. Treat B’s use as a rental and give S some compensation.

3) B must give S reasonable notice

a) Notice of the intention to revoke, not of the defect (S probably already knows about this)

b) Informal standard and less stringent in the case of a non-merchant B

c) Result: entitled to return of purchase price + potentially other damages (however courts will credit the breaching S for B’s use of the goods)
d) Holding good: B can keep the good until the S reimburses 2-711
e) Right to cure? Courts have generally not applied this to B’s right to revoke under 2-608. Usually, S has already attempted a cure. So here, courts are less concerned about the S’s ability to cure the non-conformity 
8. Adequate assurance of Performance: 2-609

a) Grounds for reasonable insecurity

1) Buyer: several reasons could lead to this like quality, quantity and time of delivery, grumblings of war, changes on gov regulations, etc. RGFI can be from: (1) first installment is really horrible (2) find out from a reliable source that S is not meeting similar Ks w/ others, S has been having financial difficulties (ex: verge of bankruptcy)

2) Seller: relate directly to the B’s ability to pay. RGFI can be from: (1) find out the B’s lending source has dried up (2) 

b) written demand for adequate assurance of due performance 

c) may if commercially reasonable suspend any performance for which he has not already received the agreed return and until he receives such assurance

1) Between merchants: reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.

2) Acceptance of any improper delivery or payment does not prejudice the aggrieved party's right to demand adequate assurance of future performance.

3) Failure to provide assurances w/I a reasonable time (not more than 30 days) after a justified demand = repudiation of K. 

d) result of repudiation: (1) cancel K (2) sue for breach (3) buy substitute goods

9. Risk of Loss Analysis

a) Background: ROL is NOT a defense like uncon or imprac, it comes under performance but in some ways b/f TAR rules b/c the goods have been lost or destroyed. Used as an attempt to shift liability from one party to another so that the first party’s failure to perform does not constitute a breach. If the parties have not Ked otherwise, then the ROL is defined by the UCC

b) Analysis : 2-509, 2-510 (Must be read in conjunction with: 2-301, 2-319, 2-503, 2-504)
1) Threshold: goods are lost or stolen b/t S and B/f reaching B
2) (Do NOT begin with the TAR rules) ( meet threshold ( determine the mode of delivery (3 types)

a) 3rd party carrier (2-509(1)): K requires the S to ship goods by 3rd party carrier

1) Shipment K ( K does NOT require the S to deliver at a particular destination (ex: shipment K says that “you S must put the goods into the possession of the Carrier and once you have done that the risk of loss is off of S b/c S has tendered delivery to the B – made the first act of performance”). Here the risk of loss passes to the B when the goods are duly delivered to the carrier and B’s obligation begins.

a) Is it a shipment K? “FOB Seller’s Place of Business” = shipment K under 2-319
b) Is it duly delivered? 2-503, 2-504 (see above)
c) Notice requirement: (check this) S must give notice to B about delivery to carrier so that B can insure

2) Destination K ( K requires S to deliver to a particular destination - usually B’s place of business. This means the S is responsible for paying for freight and the risk of loss does not shift to the B until the goods are made available to the B in his place of business. Here, the risk of loss passes to the B when the goods are tendered so as to enable the B to take delivery.

b) B to pick up from S (2-509(3))

1) If S is merchant ( Risk of loss passes to B upon receipt (B is NOT responsible for damage to product b/f receipt) (Rationale: once B is in receipt he should have insurance, until then the S should have insurance)

2) If S is not a merchant ( risk passes to B on tender of delivery (2-503) (Rationale: in a consumer to consumer transaction, it is not as likely that the S/consumer will have insurance past the time of tender)

c) B to pick up from 3rd party Baliee(2-509(2))

1) Risk of loss passes to B (1) on receipt of a negotiable document of title (2) acknowledgment by the bailee of the B’s right to possess the goods (3) after B’s receipt of a non-negligible document of title or other written direction to deliver

3) BUT Burden may shift ( if one party is in breach? If so, the rules of 2-509 are displaced by 2-510
a) In breach = uncertainty about what this means ( Initial breach (that may be excused) vs unexcused breach

1) Start with 2-601: what are the parties obligated to do? Has the S made perfect tender?

a) Manner of delivery (1) time (2) place (3) quantity (What are the terms?)

b) Warranties? (1) created? Express + implied (2) breached? 

2) Failure to comply with 2-601 (perfect tender ( B can reject)

3) Payment does not go to breach – B can pre-pay, etc. 

b) Risk of Loss shifting based on Breach 2-510: 

1) If S breaches (1): 

a) Tender fails to conform so much as to give a right of rejection (do perfect tender rule 2-601)
1) What if there is no real right to reject, i.e. limitation of the remedy through K (ex: B cannot reject, S must have opportunity to fix or replace)? Generally, a limitation on remedy does NOT shift the risk of loss analysis. Policy Rationale: way beyond what was actually bargained for by limiting remedy. 

b) Then the Risk of loss remains on the S

c) Until cure

d) Or acceptance ( (1) B expressly states (signifies intention to accept) (2) fails to reject after a reasonable opportunity to inspect (3) actions inconsistent with S’s ownership
1) Reasonable opportunity to inspect: 2 weeks is too long to reject

e) If cure/acceptance ( risk of loss on B

2) If S breaches (2): B must (1) rely on his insurance company (2) if any deficiency the risk of loss rests on the S from the time of tender of NC goods when

a) B is entitled to AND rightfully revokes acceptance (2-608, and Make sure to check the cure part)
b) Point: B can shift the risk back to the S through rightfully revoking

3) B breach (3): S may (1) rely on his insurance company for coverage ad (2) if there is a deficiency then S may treat the risk as having rested on the B for a commercially reasonable time (after the B breaches) if: 

a) S provides conforming goods

b) Goods are identified to the K for sale at the time of the loss/destruction (2-501): in the absence of explicit agreement ID occurs:
1) when the contract is made if it is for the sale of goods already existing and identified;

2) if the contract is for the sale of future goods other than those described next when goods are shipped, marked or otherwise designated by the seller as goods to which the contract refers

3) when the crops are planted or otherwise become growing crops or the young are conceived if the contract is for the sale of unborn young to be born within twelve months after contracting or for the sale of crops to be harvested within twelve months or the next normal harvest reason after contracting whichever is longer.
c) And B repudiates or is otherwise in breach b/f the risk of loss ordinarily passes to him (see 2-509(1)(a) or (b)) ???
***NOTE: depending on where the risk of loss falls – can use a defense like Impracticability, etc.
***NOTE: payment does NOT have an impact on the risk of loss or acceptance (ex: can pre-pay but that does not mean you have accepted, same with risk of loss – this goes to what constitutes a breach).

B. CISG
1. Rarely use a Risk of Loss 
V. Excused?
A. UCC SOF 2-201
1. Falls within the SOF? Sale of goods $500 or > (total sale)

2. Satisfied? (1) writing (2) signature (3) quantity
a) Writing that is sufficient to indicate the existence of a K

1) Suff. To ind. K Factors: (1) subject matter (2) price (3) quantity (must have?) (4) parties (5) delivery date

2) Not insufficient: (1) if it omits or incorrectly states a term agreed upon but (2) not enforceable beyond the quantity of goods shown in the writing

a) Comment = the quantity need not be accurately stated, but recovery is limited to the amount stated (the only art of the SOF that can actually establish a term – SOF trumps 2-207 here). This is a ceiling not a floor – can be less if proven but cannot be more.
3) Examples: 

a) Conforming memo: outlines the terms of the deal, delivery and quantity, on the letterhead, language indicates a “confirmation” and that the parties are identified. 

b) Check: tells the parties, look for whether the memo section has any info written, has the sender’s names. authorization of transfer of money may indicate that there is a deal.
b) Signed by the party to be charged: any symbol executed or adopted by a party with intention to authenticate a writing (ex: letterhead can act as a sig)

3. Exception?

a) Background: The SOF avoids the fraud of someone saying there is an oral K when in fact there is not. However, the SOF os sometimes use to perpetrate a different kind of fraud like when there is a K but someone tries to get out of it. Courts are generally hostile to SOF so the exceptions are actually more important than the satisfaction prong.

b) Analysis

1) Merchant 

2) Specifically made goods

3) Party admission

4) Part performance

5) Judicial exception

6) Restatement’s Reliance

c) 2-201(2): Merchant Exception
1) Between merchants

2) Writing by one merchant confirms the existence of an agreement 

a) lower standard - writing does not have to say “confirm.” Look at writing as a whole but most courts will not use a written offer – must be a deal actually made (under CL you CAN use an offer).

3) Sent w/I a reasonable time after formation of the K
a) Determined by CoD, CoP, TU

b) 2 days after would be reasonable 

4) Writing must be sufficient against the sender

a) Look for whether the writing satisfies the SOF as against the sender: (1) writing sufficient to indicate a K (2) signed by sender (3) quantity

b) Note: sender is not necessarily the person seeking to enforce the K

5) Recipient has reason to know of contents

a) Notice = (1) actual knowledge (2) has received a notice (3) from facts/circumstances know to him at the time he has RTK it exists

b) If no actual knowledge, i.e. Show that it was sent by (1) regular channels and (2) properly addressed

6) Recipient does not object in writing w/i 10 days of receipt

a) Courts are not stringent that this be in writing. 

b) Nature of objection: Courts ARE stringent – has to object to the existence of the K NOT to a term (by objecting to a term you are merely implicitly acknowledging that there IS a deal). 

d) 2-201(3)(a): Specially made goods exception
1) goods are specially manufactured
2) not suitable for sale in S ordinary course of business 

a) S has no market for these goods

b) S would have to use extraordinary efforts to sell these goods
3) S has made substantial beginning  of the manufacturing or S has procured components/commitments

a) 1/3 of the way through the K is arguable

b) look for out of pocket expenses
4) S’s action takes place before B gives notice of repudiantion

5) circumstances reasonably indicate that the goods are for the B 
a) Look for whether they are per the B’s specifications

b) Bring in extrinsic E of conversations

6) Note: this exception is not like part performance, it does not follow apportionment. If this exception is met, it removes the SOF altogether. Policy rationale: economically unfeasible for a S to manufacture something to commit fraud on the B.

e) 2-201(3)(b): Party admits: the party against whom enforcement is sought admits in pleading, testimony, otherwise in court that a K for sale was made – not enforceable beyond the quantity admitted

f) 2-201(3)(c): Part performance exception: Payment made + accepted OR goods received + accepted 

1) Acceptance = manifestation of intention to keep the goods 

a) Manifest intention = (1) express (2) not say anything after reasonable opportunity to inspect (3) B does something to the goods that is contrary/inconsistent to the seller’s ownership of those goods (ex: cutting carpeting, writing name in permanent marker, offering them for sale)

b) Not the same acceptance necessary to form a K

c) receipt or possession of goods ≠ acceptance

d) Keeping a check long enough even w/o cashing is sufficient

2) Result: passing this exception does NOT render the entire K enforceable (under CL whole K would be enforceable). Here, court will use apportionment and K is only enforceable to the extent of performance. 
g) Judicial exception: granting a MTD based on the SOF b/f P has the opportunity to question Δ?

1) CA: allows the judicial exception, cannot grant a MTD based on the SOF w/o P opportunity to question the Δ (Judicial exception is treated differently in different states).

2) Problem: creates the possibility of perjury b/c if Δ admits the K, under the party admission exception, he cannot use the SOF as a defense.

h) CL Reliance §139 Restatements 2d

1) Application: Courts are split as to whether §139 can be applied to a K under the UCC, some courts say that the exceptions under the UCC are NOT exclusive and can be supplemented. Other courts say that the UCC is limited to its expressed exceptions. If a party is trying to invoke CL reliance make sure that the jdx supports it.
2) Elements

a) oral promise

b) detrimental reliance on the oral promise

c) promisor at the time the promise was made should have expected the particular act by other party 

d) oral promise actually caused the detrimental reliance in #2 
1) No other factor that breaks the chain of causation – ex: preexisting K, etc.
e) it would be unjust not to enforce 

1) look for something beyond just the detrimental reliance
3) Result: this does not just get you past the SOF, it actually gets you to enforcement of the K!

4. Note: even if you can remove SOF as a bar, look for fraud or duress

B. CISG SOF: A11: a K of sale need not be evidenced in writing and is not subject to any other requirements with regard to form. Therefore, the SOF is not a defense under the CISG. 
C. UCC DEFENSES
1. Limiting Warranty Liability: are these all defenses?

a) Notice

b) Privity

c) Disclaimer

d) Limit Remedy for Breach

e) Invoke PE through a Merger clause

2. Notice 2-607 (3) 
a) Rule: Where tender has been accepted, The B must notify the S of breach w/I a reasonable time that he discovers/SHD the breach or be barred from remedy
1) Tender accepted = B manifests an intent to keep the goods 

2) Given within a Reasonable time: 

a) Factors (i.e. the purpose of reasonable notice) give the S the opportunity to (1) cure (2) mitigate damages (3) inspect (goes to causation) (4) opportunity to preserve E (5) may encourage resolution w/o litigation. Also look at (6) perishablity/seasonality of the goods (i.e. swimsuits/skis)

b) If S has actual knowledge: notice by the B does not help S at all, therefore no damage/harm by B’s failure to give notice.

c) consumer purchasers generally have more time

3) How specific? B must let the S know there has been a breach, not required to identify damages (not very specific at all)
b) potential defense to EW/IWFFPP, but it it not limited to warranties – it encompasses any breach by the S
c) Remote manufacturer: courts are spilt as to whether notice to S can be considered notice to the manufacturer. Positive arguments include (1) agency (2) language of UCC only says notice to S, howver, the real test is (3) prejudice to the manufacturer

3. Privity (potential defense to EW/IWFFPP)

a) Policy: Warrantor is directly liable only to the party with whom it has a K. Privity is essentially dictated by public policy: are there concerns that will allow us to ignore K provisions and hold someone responsible even though they do not technically have a K with the individual claiming injury?
b) Vertical Privity: whether a remote S is liable is not covered by the UCC and is, instead, left to the CL. 

1) Real life: Manufacturers often passes a warranty directly to the immediate purchaser. This is generally true whether the injury is personal or economic. 

2) State law: 

a) Personal injury: Many states have intervened to eliminate the need for VP when a P has suffered a personal injury due to product defect 

1) losing counterargument: cmt 3 of 2-318 says that privity is not meant to extend to remote S from remote B 
2) Public policy: should not be able to use privity as a shield against an injured person.

b) Economic injury: Less consistency among states where the injury is economic. 

c) Horizontal Privity: 2-318 who, beyond the immediate B, can enforce the warranty is addressed under the UCC and states can select one of 3 alternatives:
1) Alternative A (majority – most narrow)

a) Elements: warranty whether express or implied, extends to any 

1) natural person (no business entity)
2) who is in the family/household of his buyer or guest in the home 

a) issue: can family member be applied outside of immediate family?

b) Guest generally must be staying in the home

3) it is reasonable to expect that the person may use, consume, or be affected by the goods 

a) look at TU here

b) look at scope of insurance of the S because it will give an indication of what the Seller expects/anticipates (Note: this will not be dispositive b/c insurance companies will require some exclusions) 

c) if it is industrial equipment – reasonable to assume others will use it

4) who is injured in person by breach of the warranty (personal injury only)
b) A seller may not exclude or limit the operation of this section: if S wants to disclaim warranties he must do as to all Bs (immediate and remote). Cannot pick and choose the class of people to whom S is liable (remote vs. direct). 
2) Alternative B

a) Elements: A seller's warranty whether express or implied extends to any

1) natural person 

2) reasonably expected to use, consume, or be affected by the goods 

3) injured in person by breach of the warranty
4) note: removes the family/guest issue

b) A seller may not exclude or limit the operation of this section

3) Alterative C (most broad)

a) A seller's warranty whether express or implied extends to 
1) any person (includes business entities)

2) reasonably expected to use, consume, or be affected by the goods 
3) that is injured by breach of the warranty (does not need to be personal injury - broadened)

b) A seller may not exclude or limit the operation of this section with respect to injury to the person of an individual to whom the warranty extends

4. Disclaimer (Exclusion or Modification of Warranties) 2-316: disclaimer prevents a warranty from arising at all (vs. limitation where the warranty arises but S limits the recoverable damages)
a) Express Warranty: Words/conduct relevant to the creation of an express warranty and words/conduct tending to negate or limit warranty shall be construed as consistent with each other. But subject to PE rule, negation or limitation is inoperative to the extent that such construction is unreasonable.

1) TU/CD/CP can show an allowance when PE is allowed in

2) Including an express warranty can discourage B from pursuing a breach of K action

3) (check about this – are you not allowed to limit liability expressly?)

b) IWM: to exclude/modify the IWM or any part of it (1) the language must mention merchantability and in case of a writing must be (2) conspicuous 

1) Conspicuous 1-201(10) = RP against which it is to operate ought to have noticed it. 

a) decision for the court. 

b) Examples: 

1) Heading: in capitals equal to or greater in size than the surrounding text, or in contrasting type, font, or color to the surrounding text of the same or lesser size; and

2) Language: display in larger type than the surrounding text, or in contrasting type, font, or color to the surrounding text of the same size, or set off from surrounding text of the same size by symbols or other marks that call attention to the language. (note: this is safe harbor language, there is a strong presumption that the party has been conspicuous if the party follows this definition. However, it is not foolproof, b/c most courts do not say that the presumption is irrebuttable.)

c) IWFFPP: to exclude/modify the implied warranty of fitness, the exclusion must be (1) in a writing and (2) be conspicuous. Language to exclude all implied warranties of fitness is sufficient if it states, for example, "There are no warranties that extend beyond the description on the face hereof." 

d) Disclaiming Implied Warranties (Generally): 

1) As is rule: implied warranties are excluded by expressions like "as is", "with all faults" or other language that in common understanding calls the buyer's attention to the exclusion of warranties and makes plain that there is no implied warranty

a) Implied conspicuousness: no express requirement of conspicuousness here so there is a tension b/t 2-316(2) + (3) b/c they seems to contradict each other, courts therefore, have imposed the requirement of conspicuousness onto 2-316(3)

b) Application: though it says “any language” this is VERY narrowly construed, better to use the express terms that UCC uses as examples. i.e. “as is”

2) B examination: when the B (1) before entering into the contract has examined the goods or the sample or model as fully as desired (scope limitation) or (2) has refused to examine the goods (cmt 8) = no implied warranty with regard to defects that an examination in the circumstances should have revealed to the buyer;  and

a) Cmt 8: not enough for S to ask B to inspect, S has to demand inspection 

b) Scope of B’s inspection: scope is limited to the particular B’s skill and normal method of examining under the circumstances 
1) subjective standard: look for what ought to have been revealed to this particular B given his actual level of expertise, do not need to have actual knowledge
2) Factors: (1) what the B does for a living, hobbies, etc. – goes to knowledge and skill of the B (2) ???

3) PE: implied warranty may also be excluded/modified by course of dealing or course of performance or usage of trade.

e) Remedy for breach of warranty may be limited by 2-718, 719

5. K Modification/Limit the remedy for breach 2-719: 

a) Rule: May limit the measure of damages recoverable, as by limiting the B’s remedies to return of the goods and replacement of non-conforming goods or parts if 
1) limitation is expressly Exclusive

a) very high standard – must have the word “exclusive” (so that parties expressly agree to it)

b) “no other remedy” is NOT sufficient 

c) If the limitation is not exclusive it is considered only optional and courts will ignore it

2) remedy does not fail its essential purpose

a) S defends this prong

b) Cmt 1: essential of the sales K = minimum adequate remedies must be available. there must be at least a fair quantum of remedy for breach of the obligations or duties outlined in the K. Cannot deprive either party of the substantial value of the bargain

1) Point: B must be able to get essentially what B bargained for, i.e. a conforming product w/i a reasonable time after the bargain is made

2)  Ex: 2 years is too long to wait for a conforming product

3) consequential damages can be limited if not unconscionable

a) CD limit for personal injury are prima facie unconscionable

b) CD limit for commercial loss is NOT prima facie unconscionable 

c) Note: S should words this “S will not be responsible for any CD arising out of breach of this K except for CD from PI”

6. Invoke the PE rule through a Merger Clause

7. Impracticability: 2-613, 2-615
a) General: a defense to a failure to perform, successful very rarely b/c King takes into account market flux

b) Threshold: an unforeseen event that occurs after formation but before performance - BEFORE the risk of loss passes to B (Rationale: if risk of loss is on B then S may have already made perfect tender)
c) Casualty to Identified Goods: 2-613
1) Does 2-613 apply?

a) K requires (1) specified goods (2) identified when the K is made

1) Specified goods: B + S must specify that only these particular goods will do for this K, Fungible goods can satisfy this requirement.

2) Identification of goods (2-501): the S has in some way designated that these are the goods that will satisfy this particular K. generally does not need to be made until the time of performance b/c it is possible to enter a K for goods that are not yet in existence. Can do this (1) physically (2) labeling (3) by record. 

b) goods suffer casualty w/o fault of either party

c) Casualty occurs b/f the risk of loss passes to B (2-509 analysis – easier to do risk of loss first in your analysis)

2) Is it a total or partial loss? Loss is total of cost of repair exceeds what would be the value of the K

a) Total = K is avoided ( B does not have to pay the purchase price (or gets refund) ( goods stay with the S

b) Partial = 

4) B may treat the K as avoided

5) B may treat the K as a partial loss: accept the goods with due allowance from the K price deterioration or deficiency in quantity 

a) Subtract deterioration from B’s purchase price

b) If the S is going to end up owing the B money then courts will treat as total loss

d) Excuse by Failure of Presupposed Conditions 2-615
1) Threshold: how the event is identified matters a lot

2) Performance is impracticable 
a) More than inconvenience and less than impossibility

b) Ex: if insurer pays he will go bankrupt

3) Nonoccurrence of the event is a basic assumption of K (both parties did not assume this type of thing  would happen)
a) Not a basic assumption: (1) increased cost alone unless due to an unforeseen contingency (market shifts/collapse) people enter K b/c they know that the the market does fluctuate. Cannot assume that the market will not fluctuate (2) earthquakes in LA (3) check comments
b) Possible basic assumption: 

1) War: comments address this as a possibility however courts have not been consistent. Depends upon the context, i.e. how imminent is this war? Are the “rumblings loud”?

2) Embargo: look for how imminent is the hostility

3) severe local crop failure: 

4) Government regulations: may be enough even if compliance is not mandatory as long as it is good faith. Statutory impracticability: due to party’s good faith compliance with a change in government regulation or order
5) Sole source: when both parties stipulate that there is a “sole source” and that source is no longer available 

6) Open question( acts of terror (so far, insurance co. have paid out to avoid a jury)

c) Subjective over objective: even if reasonable parties would not think this would happen – trumped by these parties talking about it. 

4) party seeking avoidance has not assumed the risk: look to (1) express terms of K, i.e. force majuere clauses (2) surrounding events, i.e. trade usage, CP, CD
5) party seeking to avoid has given notice of delay

8. CL Defense: Frustration of Purpose
a) Background: UCC 1-103 says that when B cannot use 2-316 can go to CL to excuse his obligations to pay

b) an event occurs after formation but b/f performance is complete

1) Same as above, not market flux, etc.

2) Party is SO not getting what he bargained for that he should not have to pay. Must be so extreme that there is nothing of value in the performance 

c) the event substantially frustrates a principal purpose of the K

d) non occurrence of which is a basic assumption of the K

e) occurs w/o the fault of either party

f) party seeking to avoid the K obligation has not assumed the risk of the occurrence of this event

9. Unconscionability

a) NOTE: can only be raised as a defense (unlike FOP, Impract which can be raised offensively in order to avoid performance)

b) Background: Courts are uncomfortable with it b/c (1) only raised defensively (2) question of law for the judge – no jury even though it is actually a fact laden determination. Also, need to know the Uncon. Is (3) measured at the time the K is entered into (must be rotten from the start – cannot defend later)

c) Result: if uncon. Judge can (1) declare entire K void (2) declare clause void and let the K stand

d) Rule 2-302: must have some elements of both procedural and substantive uncon but not 50/50 both

1) Procedural: focuses on the manner the K is entered into. The circumstances, regardless of the terms themselves

a) Time pressure/high pressure tactics

b) Non negotiable terms

c) Unequal bargaining power

d) Sophistication of the parties

e) Education/literacy

f) Location of the term

g) Legalese

h) Other market alternatives

2) Substantive:

a) oppressive

b) unduly burdensome

c) has the term created an un-bargained for re-allocation of risk

d) risk is on the party who is not the best avoider of the risk

e) look for what is common in the industry

3) Price: Uncon based on price has been an issue for the courts. It is a term over which generally parties bargain so we assume that the result is fair. Also, b/c parties have bargained there seems like there would be less opportunity for procedural uncon. 

4) Common practice: just cause Every S is doing it does not mean that it is reasonable and free from uncon. 

D. CISG DEFENSES

1. Notice (A39): B looses the right to rely on a lack of conformity if he does not give notice specifying the lack of conformity (little more specific than UCC) w/i a reasonable time after discovery/SHD. 

a) Timely Inspection (A38): unlike UCC, CISG requires the B to give a timely inspection of the goods after delivery (encourage the B to give notice faster)

2. Disclaimer/Limiting Liability: No analogous provision to UCC 2-316 (Exclusion/ Modification of Warranties) or 2-719 (Limiting the remedy for breach) – nothing that directly addresses the ability of a party (usually S) to disclaim or limit liability
a) Issue: A35 requires goods of the quality, quantity and description required by the K. A statement that disclaims liability raises the problem, can you disclaim what it is the S has expressly promised to provide? 

1) No PE under the CISG – so can introduce non-written E of the S’s obligations. 

2) Comes down to a question of interpretation. Courts usually look at this the same way as courts under the UCC - Look for evidence of whether the disclaimer directly negates an express warranty. 

b) Outside the CISG: Courts treat disclaimers + limitation as matter relating to the validity of the clauses and therefore will apply the domestic law where the goods currently are unless the parties have a choice of law clause.

c) Even if the remedy is limited – courts usually require that K is not entirely deprived of its essential purpose. 

3. Impracticability (A79): If they don’t opt out, A party is not liable for a failure to perform any of his obligations if he proves that the failure was due to (1) an impediment beyond his control and (2) that he could not reasonably be expected to have taken the impediment into account at the time of the conclusion of the contract (measures what the party seeking to avoid would have expected – not both parties like under the UCC) or (3) to have avoided or overcome it or its consequences. 
a) Government regulation: Much more likely under CISG to anticipate a government regulation having an effect on the K. Burden is on the parties to research gov’t regulations. This is unlike the UCC. 

b) More willing than UCC to allow exemption in the event of war

c) If impracticability is caused by an employee then must meet the above standard + (1) person who did it would be exempt under above standard (2) party seeking to avoid must give notice of how the event affects his ability to perform (if not sent in reasonable time after party K/SHK of event then party is liable for damages)

VI. REMEDIES
A. UCC

1. S remedies

a) Threshold: 4 ways for B to breach (1) wrongfully rejecting conforming goods (either when initial tender is conforming or when S cures) (2) wrongfully revoking acceptance (remember can reject for any non-conformity but can only revoke acceptance when the non-conformity is substantial) (3) failure to make payment after acceptance (consequence of acceptance is the duty to pay (4) anticipatory repudiation 

b) 1-106: 
c) 2-703

d) 2-709: Action for the price
1) Buyer fails to pay the price as it becomes due the seller may recover, together with any incidental damages under the next section, the price
a) of goods accepted 

b) of (1) conforming goods (2) lost or damaged within a commercially reasonable time after (3) risk of their loss has passed to the buyer (have to do 2-509/510 analysis)
c) or S cannot sell
1) Threshold: Goods identified to the contract 
a) Before breach: 2-501: S has made some kind of indication that THESE goods are the ones that will be used to satisfy the K that the B has breached. Ex: notice to the B, earmarked, boxes marked)

b) After Breach: 2-704 (1)(a): even if the goods have not been IDed at the time of breach, S can go back and identify the goods to the K look this up
2) seller is unable after reasonable effort to resell them at a reasonable price OR

a) Reasonable price = by definition, if you use reasonable efforts then the price will often be reasonable b/c it will be market price

b) Not a lot of second guessing on reasonable effort/price - courts do not require the S to make extraordinary efforts to sell b/c the S is not in breach

c) If there is a reasonable offer and the S does not agree to sell then the S cannot use 2-709 to recover the price

3) S has not made the effort to resell but the circumstances reasonably indicate that such effort will be unavailing (no market anymore for the product)

2) Where the seller sues for the price he must hold for the buyer any goods which have been identified to the contract and are still in his control except that if resale becomes possible he may resell them at any time prior to the collection of the judgment.  The net proceeds of any such resale must be credited to the buyer and payment of the judgment entitles him to any goods not resold.
3) After the buyer has wrongfully rejected or revoked acceptance of the goods or has failed to make a payment due or has repudiated (Section 2-610), a seller that is held not entitled to the price under this section shall nevertheless be awarded damages for non-acceptance under the preceding section.

e) 2-706: S’s may resell the goods if 
1) B breaches

2) Resale in good faith (Done anything objectively in bad faith? Ex: hold the sale at 3am)
3) Commercially reasonable manner (followed standards of the trade)
4) Notice of the intention to resell 

a) Private sale: do not have to tell time, place, who will be there
b) public sale (ex: auction): notice must contain time and place of resale

5) Result: get the difference from the breaching B from b/t the K and the resale 
f) Result: S is usually not allowed consequential damages 
Missed class
2. B damages/remedies
a) Rationale: put the B in the same economic position as he would have been had the S performed

b) B remedies in general = 2-711: B can always get back whatever part of the purchase price he may have paid (this is NOT part of the damages)
c) 3 potential scenarios

1) After delivery of NC goods, B has accepted the goods = damages are limited to measure of damage under 2-714
a) Threshold: (1) B must give notice of non-conformity under 2-607(3) and (2) B has Accepted under 2-606

b) Non-quality breach = Entitled to recover for any loss resulting in the ordinary course of events from the S breach as determined in any manner which is reasonable (generally refers to a non-conformity due to things other than quality, i.e. 2 days late)

c) Breach of warranty of quality = value of conforming goods – value of the goods delivered + ID + CD 

1) Value of the goods delivered = 

2) Cover = 2-712: After (1) S delivery of non-conforming goods, B has (2) rightfully rejected OR (3) rightfully revoked his acceptance (under 2-711)

a) Cover: Purchase of substitute goods must be (1) made in good faith (2) purchase must be reasonable
1) Reasonable as to (1) w/o unreasonable delay (2) quality of the substituted goods (3) price (assumption that a good faith purchase made at a reasonable time then the price itself is almost said to be reasonable per se)

2) NOTE: Hindsight that the cover was not the cheapest possible does not matter – reasonableness is measured at the time of the B’s actions. Courts will tread lightly b/c the B is not the one in breach. 

b) Cover Damages = Cost of cover – the K price + incidentals damages (actual out of pocket expenses a B incurs due to the S’s breach) + consequentials – any expenses saved through the S’s breach (ex: B is generally liable for the cost of shipping, if the S never shipped then B cannot recover this expense)

c) Courts tend to like “cover” b/c it is economically efficient and “keeps commerce moving” – courts like cover over market differential so use cover first
3) Market differential 2-713
a) Threshold (same as 2-712): (1) S Non-conforming good/repudiation and (2) b rightful rejection/revoke acceptance

b) Damages = market price (at the time the B learned of the breach, at the place of tender) (assumption is that the market price has gone up, if it has gone down then the B has actually benefited from the S breach b/c he can get them for less than the K price)  – K price + ID + CD – expense saved by S breach

1) Calculation of market price 

a) Time: date of the S’s failure to perform
b) Place: 
1) Measured at the place for tender generally. Shipment K ( place of tender is the S’s place of business. Destination K ( place of tender is the B’s city or place of business. 
2) Exception: if the goods have been tendered and rejected then the place for measuring market price is the place of arrival.

2) “at the time that the B learned of the breach” = only problematic where we have an anticipatory repudiation by the S. Courts have determined 3 interpretations but there is no majority rule:
a) = when the B learns of the Anticipatory repudiation. The words/action must be (1) definite and (2) unequivocal in order to constitute AR therefore there will be little question as to when the B learned of the AR. 

b) = from the date that the S is obligated to perform. This requires that the B wait until the date of performance b/f he may treat the S’s earlier action/words as a breach. This creates a conflict in the law b/c other sections of the code allow the B to act promptly in order to mitigate damages.

c) = commercially reasonable time after the S repudiates (most popular/Scott’s favorite). Allows the non-breaching part to not have to wait for performance to be due – allows the B to mitigate some damages. But also requires that the B not be too hasty in reacting to the AR. Also gives the B time under 2-609 to seek adequate assurance of performance (should do this in order to avoid the court questioning whether or not B did this in “commercially reasonable time”)
3) expenses saved: note that in shipment Ks normally the cost of shipment is on the B however in a destination K the S is responsible for getting the goods to the B
3. 2-715: B’s incidental and consequential damages

a) Incidentals: generally, B’s out of pocket expenses

1) Can include expenses “seemingly” incurred prior to breach (of course, for example, in a shipment K where the S tendered non-conforming goods and the B rejects, the S actually breaches when he tenders the goods to the shipper). Here, the incidental expense is the B’s cost of shipment (NOTE: this is separate from the K price)

b) Consequential damages: 2-715(2) B can collect CD

1) Reasonably foreseeable = S must have reason to know (objective standard) at the time of King that a breach would cause this type of damage (actual knowledge, of course, can be used)

2) Reasonably certain = the ability to calculate the damages with some measure of certainty, non-speculative

3) Causation = but for the S’s breach, these damages would not have been incurred

4) Unavoidable = mitigation principle, could the B have mitigated? 

4. B’s right to Specific Performance (Final fallback for B that cannot be but in the position he would have been in with a remedy under 2-712, 2-713, etc)

a) CL: had to show that the remedy at law was (1) completely inadequate and (2) that the subject of the K was unique (one of a kind due to historic or personal value)

b) UCC: broadens the concept of specific performance. Threshold:  (1) S breaches by delivery of non-conforming goods/repudiation and (2) goods are unique as defined by 2-716

1) Inherently unique or 

2) Circumstances are such that the goods have been rendered unique

a) Inability to cover is a basis to show that under the circumstances the goods have become unique

3) NOTE: does not say on the face of the Code that B must show that the damages are inadequate but in essence the remedies above are inadequate b/c B (1) cannot procure goods and (2) there is no readily available market for the goods

B. CISG: The CISG provides for (1) specific relief (2) termination or avoidance of the K (3) damages

1. General: The CISG provides for (1) specific relief (2) termination or avoidance of the K (3) damages 

a) Ability to recover damages (same under UCC) does not preclude any other remedy 

b) Cannot seek both specific performance and avoidance of the K

2. Specific Performance: A46
a) General: B may require the S to (1) make delivery if S has failed to do so (2) delivery substitute goods if delivery is non-conforming (3) repair non-conforming goods (4) but there is limit
b) Delivery of Substitute Goods: (1) lack of conformity constitutes a fundamental breach of K (2) request for substitute is made either (a) with notice or (b) reasonable time thereafter (3) B must return goods 

1) Fundamental breach A25: results in such detriment to the other party as (1) substantially to deprive him of what he is entitled to expect under the contract, (2) unless the party in breach did not foresee and a reasonable person of the same kind in the same circumstances would not have foreseen such a result
a) Substantial deprivation: decision to be made in light of the circumstances. what did B expect to get vs. how much did this breach deprive him of that expectation. How expensive to cure? To what extent is the breach the result of the non-breaching party’s activity? (use the same factors as what constitutes a material breach)

b) Objective foreseeable: would a RP have foreseen the detriment this non-breaching party would have b/c of the breach?
c) Subjective foreseeable: did the breaching party actually forseesee the possibility of detriment even if a RP would not have?
d) Issue: goods not fit for their ordinary purpose? 

1) Problem: more difficult to determine fundamental breach than express

2) Generally:

a) Breach of Quality: courts say that goods unfit for OP constitute a fundamental breach 

b) Breaches due to time: harder

c) Breaches due to Quantity: easier is it is express
2) Notice A39: notice to the seller specifying the (1) nature of the lack of conformity (2) within a reasonable time after he has discovered it or ought to have discovered it
a) Reasonable time: determined by Nature of goods, what is customary in the trade

b) CISG does not apply to consumer transactions so not the same as UCC where consumer B has more time than commercial B

3) B must return goods: this is restitution to the S. Generally, B does not have to pay for this but must return b/f deterioration

c) Repair non-conforming goods

1) B’s demand for cure cannot be unreasonable under the circumstances (S should not be required to travel a great distance to cure a minor defect)

2) Must give notice under A39

d) Limitation: a court is not bound to enter judgment for SP unless the court would do so under its own law in respect to similar Ks not governed by the CISG (ask whether the domestic law would allow it – not require it)
3. Termination or Avoidance of the K: B is entitle to avoid the K under 2 circumstances
a) First circumstance

1) Breach is fundamental (A25)

a) Failure to deliver may be a fundamental breach. 

b) Substantially detrimental =Look at (1) the nature of the defect (2) how pervasive

c) Forseeability = obj/sub standard – only need to show one

d) If B gives extra time: 

1) A47: B may fix an additional period of time of reasonable length for performance by the seller of his obligations. Unless the buyer has received notice from the seller that he will not perform within the period so fixed, the buyer may not, during that period, resort to any remedy for breach of contract. However, the buyer is not deprived thereby of any right he may have to claim damages for delay in performance

2) A49: If the S does not deliver within the additional time fixed by the B or declares he wont – B can avoid the K (essentially, this equals a fundamental breach)

2) B gives notice of the breach (A39)

a) Timely = w/I a reasonable time after the defect is disvovered/SHD. For SHD look to (1) TU + (2) nature of the defect (latent vs. obvious indicates whether a RP should have discovered

3) B must provide a declaration of avoidance (49(1)(a)) + (A26)

4) Counter: Right to Cure

a) B/f time of delivery: If S delivers non-conforming goods before the date of delivery he can cure but it must not cause the B unreasonable inconvenience or expense

b) After delivery time: A48: S can cure after the date of delivery if he can do it (1) w/o unreasonable delay and w/o cause B (2) unreasonable inconvenience or (3) uncertainty of reimbursement by the seller of expenses advanced by the buyer

1) Undue delay = measured from the non-breaching B’s perspective (look for whether he can procure replacement from somewhere else quickly – B has an obligation to mitigate, if he does not replace inventory quickly he will loose money) Note: Once the K is avoided the B does not have to pay and can use that money to replace produc

c) If the S is allowed to cure then the B will not be able to avoid the K
b) 2nd circumstance (see above): 

1) B agrees to give S an additional time to perform

2) S does not perform w/I the additional time OR

3) Notifies the B that he will not perform w/I additional time

4. If B is obligated under the CISG to take delivery of goods and B breaches, S has same remedies (1) SP (2) avoidance of K (A64: same “additional time” rule (3) damages
5. B’s remedy under the CISG depends upon whether the B has avoided the K or not

a) Avoid (under 49)

1) Fundamental breach

2) Failure to deliver on time

3) Consequences of avoidance ( cannot sue for specific performance b/c S has been released from his obligation to perform. He is still entitled to recover damages

a) Can cover : (1) fundamental breach (2) B gives notice of breach (3) B gives notice of intent to avoid (declaration of avoidance-A26) (4) must procure substitute goods (a) in a reasonable manner (b) within a reasonable time after the breach. Measuring cover damages is the same as under the UCC: cover price – K price + ID + CD – expenses saved

b) K market differential (A76): (1) fundamental breach (2) B gives notice of breach (3) B gives notice of intent to avoid (declaration of avoidance-A26) (4) must be a current market price at the time of avoidance. Measuring damages: market price (at the time of avoidance: the time when B sends the declaration of avoidance, effective when sent not received. Place where goods should have been delivered (shipement = 3rd party carrier, destination = B’s business, not designated = S’s place). If the S has delivered non conforming goods and the B has accepted then the market is measured at the time the B takes the goods and not at the time of avoidance) – K price + ID + CD – expenses saved. 

c) ID and CD are not distinguished under the CISG = lumps together all losses under A 74. Subject to the limitation of (1) foreseeability and (2) unavoidable (A77) (3) causation (broad but for). CISG adopts a preference for cover over market differential. Damages for personal injury or death are NOT determined under the CISG – only economic loss
b) Not Avoid: B does not avoid b/c (1) not fundamental breach or (2) wants the goods
1) B may seek 3 kinds of specific performance: (1) forcing the S to deliver (A 46-1) (2) S has delivered non conforming, B may demand a conforming re-delivery if the non-conformity amounts to a fundamental breach (3) If the S has made non-c delivery the B may demand that the S repair the non-c when the non-c does not constitute a fundamental breach. All of these 3 are subject to the limitation of A28 – only can get SP to the extent that the domestic forum allows. Often the parties will specify but if not it is left up to choice of law principles. 

2) If B chooses not to seek SP he is still entitled to CD under A74.

6. S  remedy under CISG
Like the B remedy, the S rights depends upon whether the B’s actions constitute a fundamental breach then under A81 S is entitled to avoid the K (must give declaration of avoidance) 

S has avoided: (1) may not bring action for price (2) is entitled to K resale damages (there is a preference for the S to resell – similar to cover) (3) OR is entitled to K market damages + (4) ID + (5) CD

Problem 23.3: 

· A53+54+60 Specify the B’s obligation under the K including (1) payment and (2) taking delivery neither of which this B has done. So this B has failed to satisfy his obligations

· Based on the B’s failure to perform – can the S avoid (b/c the S damages will depend upon whether the S avoids or not)

· If B’s failure to perform = fundamental breach the S is entitled to avoid. Look at A25: fundamental breach = substantially deprives the other party of what he is entitled to under the K. Here the B’s failure to perform is complete, it completely deprives the S of what he expected under the K.

· S may avoid

Assuming that S avoids (there is a fundamental breach + gives declaration of avoidance + notice of breach) – what damages is she entitled to? A61

1. Can NOT bring an action for the price A81

2. A 76: K market differential + ID + CD (A74 = ID/CD)

a) Proper Avoidance (3 steps)

b) Result: K price - Current price (assumption is that the B has failed to perform b/c the price has gone down and he can get it cheaper) + ID + CD – expenses saved

1) Market price/current price = Time: time of avoidance (essentially when the S sends the declaration of avoidance). Place where delivery of the goods should have been made. 

Here 70 (K price) -45 (mkt price)  = 25K (if we resell in Iowa S has to collect 25K from breaching B)
3. A75: K resale + ID + CD

a) Proper avoidance (3 step)

b) B has bought goods in replacement or the S has resold the goods

c) Resale must be reasonable as to manner and time

d) Result: K price – substitute transaction + ID + CD – expenses saved
70-60+4500 = 14,500 (if we resell in CA we have to collect 14.5K from B) = must choose this one

4.  A77: mitigation principle. There is a preference for resale that reduces the amount that you have to recover from a breaching party
S chooses NOT to avoid

A62: can recover the purchase price – this is essentially a SP remedy therefore limitation are – (1) A28 + (2) mitigation 

A28: SP is subject to the limits of the domestic law of the controlling forum

Mitigation = if it turns out that S could have resold quickly to reduce damages, he may be required to do so.

Magnuson-Moss: federal at, enacted in 1975, adopted by Congress in an attept t curb abuses by S in consumer transactions of limiting warranties. Ex: you have an express (under UCC) or implied warranty, UCC allows S to disclaim if certain requirements are met, S were disclaiming. Consumer organizations started to say – it doesn’t matter if the disclosure is conspicuous, b/c B having the  information  is NOT power (original rationale) since B does not really decide not to buy based on the info, B’s buying power is not enhanced, market did not respond to alleviate unequal bargaining power – so MM is passed. MM: under certain circumstance, these implied warranties cannot be disclaimed even if your disclaimer satisfied the state law requirement (i.e. UCC). Also requires in some transactions, full warranty instead of partial – eliminated S ability to limit the Bs ability to recover for breach of the warranty. Act is limited to consumer products (depends upon the intended us of the B) + consumer buyers
Do disclaimers and limits on remedy go to establishing the terms of the K or are they used as defenses?
