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	Which body of law applies?

	Uniform Commercial Code (UCC)
	Convention on contracts for the International Sale of Goods (CISG)

	· Domestic sale

· Of goods
· Definition [§2-105]: all things which are movable at the time of identification to the K

· Incl. unborn young of animals and growing crops [and anything else attached to realty]

· Two tests: 

· Predominant factor – what is the predominant factor of the K?
· if it is goods, then UCC governs ENTIRE K
· if services, c/l applies to ENTIRE K
· all-or-nothing

· factors:
· K itself
· course of performance
· course of dealings
· trade usage
· cost allocation
· look at the K
· purpose
· seller’s primary business
· buyer’s primary business
· policy concerns
· Gravamen of the harm – where did the harm occur

· if the harm caused is the goods, then UCC applies only that portion
· if source of harm is services, non-UCC law will apply to only that portion
	Requirements for application [Art. 1]: 

· between two differing contracting states
· If multiple places of business, the place closest to the performance of the K [Art. 10]
· If no place of business, use party’s residence [Art. 10]

· Must be a K for goods [Art. 3]
· Goods to be manufactured/ produced included:

· Unless party who orders the goods undertakes to supply a substantial part of the materials necessary for manufacture/production

· CISG does not apply to contracts for services, as judged by the predominant factor test

· Must be between non-consumers [Art. 2]
· Unless S neither didn’t know or no RTK:

· At the time of conclusion of formation

· That the goods were for consumer use

· CISG does not cover death/personal injury caused by the goods sold

· To any person [Art. 5]

	Is there an agreement?

	· Manner of K [§2-204]:
· A K for goods may be made in any manner sufficient to show agreement, including conduct by both parties indicating the existence of such a K

· Even if some terms are open, the K does not fail if 

· the parties have intended to make a K and 

· there is a reasonably certain basis for giving an appropriate remedy
· Offer and acceptance [§2-206]:
· Offer can invite acceptance in any manner/medium reasonable in circumstances

· Unless unambiguously indicated

· An order/offer to buy goods for shipment shall allow acceptance either by:

· Promise to ship

· Prompt shipment of conforming or non-conforming goods

· If NC, it is not an acceptance if S seasonably notifies B shipment is offered only as an accommodation

· If beginning to perform is r’able acceptance, offeror who is not notified of acceptance w/in r’able time may treat offer as lapsed
	· Offer [Art. 14]:
· offer is definite if it indicates the goods and expressly/implicitly fixes or makes provisions for determining quantity/price

· multiple receivers of offer are considered as invitations to make offers, unless contraindicated

· Art. 16: until a K is concluded, an offer may be revoked if revocation reaches offeree before he dispatches acceptance

· but can’t be revoked if it says that it is irrevocable or

· if reasonable for offeree to rely on offer as irrevocable and offeree has acted in reliance on offer

· Acceptance [Art. 18]:

· A statement made by or conduct by offeree indicating assent to an offer

· Mere silence/inactivity cannot become acceptance

· Acceptance is only valid upon reaching the offeror w/in his fixed time

· If no fixed time, within a r’able time under all circumstances

· Oral offer must be accepted immediately unless circumstances indicate otherwise

· Parties may accept by performing without notice if so established by Trade Usage or Course of Dealings

· Provided that it is done within a r’able time
· There is no requirement of consideration

	What are the terms of the agreement?

	· Any terms on which the parties agree become part of the K [mirror-image rule]
	· Any terms on which the parties agree become part of the K

	· Battle of the forms [§2-207]

· Additional/different terms in acceptance operate as an acceptance, unless the acceptance is expressly conditional on assent to additional/different terms

· Additional terms are construed as proposals for addition to the K [§2-207(2)]

· If b/t Merchants, 

· Definition: [§2-104]: Merchant -

· deals in goods of the kind OR

· by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction

· additional terms become part of the K unless:

· Offer expressly limits acceptance to terms of offer or
· The additional terms materially alter K

· Notification of objection is given w/in reasonable time after notice of terms is received [or previously given]

· If not b/t merchants, express assent by original offeror is required

· Conduct which recognizes existence of K is sufficient to establish a K even though the writings do not match

· In this case, the terms are those on which the writings agree + any supplementary terms from other provisions
· Differing terms [JDX split]

· §2-207(2) analysis or
· Offeror’s terms control [“master of the offer”] or
· “knock-out” rule:

· Conflicting terms cancel each other out, UCC fills in the rest
	· Battle of the forms [Art. 19]

· (1) A purported acceptance with additions/limitations/modifications is a rejection and constitutes a counteroffer
· (2) Unless the additional/different terms do not materially alter the terms of the offer 

· [in which case it is an acceptance with the new terms included in the K]

· if original offeror objects orally/in writing without undue delay, it does not constitute an acceptance

· (3) examples of materiality [illustrative]:

· price, payment, quality, quantity of goods

· place and time of delivery

· extent of liability or settlement of disputes

· if purported acceptance does materially alter, is not objected to, and is followed by conduct indicating a K:

· CISG is silent, but c/l “last shot” doctrine likely would result

· However, could result in a “knock-out” doctrine application

	· Parol Evidence Rule [§2-202]:

· Terms in a writing which are intended to be a final expression of agreement [of those terms] may not be contradicted by evidence of prior/contemporaneous agreement

· But they may be explained or supplemented:

· By Course of Dealing [§1-205]

· Sequence of previous conduct between the parties fairly to be regarded as establishing a common basis of understanding their expressions/conduct

· By Trade Usage [§1-205]

· Any practice/method of dealing having such regularity of observance in a place/trade as to justify an expectation that it will be observed w/ respect to the transaction in question

· To be proved as facts

· By Course of Performance [§2-208]

· If the K involves repeated occasions for performance, any course of performance accepted/acquiesced w/o objection shall be relevant to determine meaning
· By evidence of consistent additional terms unless the court finds that the writing was intended as a complete and exclusive statement of the terms
	· [NO PAROL EVIDENCE RULE]

· Party intent [Art. 8]: 
· (1) Any statements/conduct made by a party are to be interpreted by the party’s subjective intent

· As long as the other party knew or could not have been unaware as to their intent

· If (1) is not applicable, statements/conduct are interpreted by the understanding of a RP in the same circumstances

· In determining intent or reasonable understanding of intent, court may look at:

· All relevant circumstances, including:

· Negotiations

· Course of dealing

· Trade usage

· Course of performance

· Trade usage, Course of Performance, Course of Dealing [Art. 9]:

· The parties are bound by any practices established between themselves

· The parties are considered to have impliedly agreed to any usage of trade the parties knew or should have known and which are known/used in the international trade

· Unless parties otherwise agree


	· Statute of Frauds [§2-201]:
· Except as otherwise provided below, any K of $500 or more is unenforceable unless: 

· there is a writing sufficient to indicate that a K has been made and
· writing has been signed by the party against whom enforcement is sought

· signature: using any symbol executed or adopted with the intent to adopt/accept a writing [§1-201]

· which identifies the party to be charged [§2-201 cmt. 1]

· if between merchants:

· if a confirmation of the K is received within a reasonable time 

· and the confirmation would be sufficient against the sender and 

· receiving party  has reason to know its contents, it satisfies the writing requirement unless
· the receiving party sends notice and
· notice is received within 10 days
· a K which does not satisfy the writing requirement but is otherwise valid will be enforceable if [i.e., exceptions to writing req]:

· if the goods are to be specially manufactured

· by the seller and
· they are not suitable for sale to the others in the ordinary course of the seller’s business and
· before notice of repudiation is received and under circumstances reasonably indicating goods are for buyer and
· the seller has made

· a substantial beginning of their manufacture

· commitments for their procurement

· if the party against whom enforcement is sought admits in any pleading/proceeding that a K was enforceable
· but the K will only be enforceable for the quantity of goods admitted

· with respect to goods for which payment has been made and accepted or which have been received and accepted
· the only term which must be stated is quantity

· even if the stated quantity is inaccurate

· but recovery is limited to the amount stated
	THERE IS NO STATUTE OF FRAUDS REQUIREMENT/WRITING REQUIREMENT UNDER THE CISG [EXPLICITLY SO]

	· express warranties [“EW”][§2-313]: 

· EWs by S are created as follows:

· Any affirmation of fact/promise from S to B which (1) Relates to the goods and           (2) Becomes part of the basis of the bargain creates EW that goods will conform to affirmation/promise

· Any description of goods which is made part of the basis of the bargain creates EW that the goods shall conform to the description

· Any sample/model made part of basis of basis of bargain creates EW that the whole of the goods will conform to sample/model

· Sample: actually drawn from the bulk of the goods

· Model: not drawn from the bulk of the goods

· S does not need to use formal words [i.e., “warrant” “guarantee”] or that he have an intention to make a warranty

· But an affirmation merely of the value of goods or mere puffery does not create EW
· If the language of affirmation/description is made after closing of the deal [i.e., assurances], the EW would become a modification and does not need to be supported by consideration

· If it is otherwise reasonable
	· Express Obligations [Art. 35]:
· S must deliver goods which are Of the Quantity, Quality, and Description required by K

· S must deliver goods which are contained/ packaged in the manner required by the K

· …

· Except where parties have agreed otherwise, the goods do not conform unless
· They possess the qualities of goods which S has held out to B as a sample or model [Art. 35(2)(c)]

	· Implied warranty of merchantability [§2-314] [“IMW”]

· A warranty that the goods shall be merchantable is implied in any K if S is a merchant [unless specifically excluded/modified] w/ respect to goods of that kind

· To be merchantable, goods at least must:

· Pass w/o objection in trade under K description

· Are of fair/average quality w/in description

· Fit for the ordinary purposes for which such goods are used

· Run [within variations permitted by agreement] of even kind, quality, quantity within each unit and among all units involved

· Adequately contained/packaged/labeled as agreement may require

· Conform to the promise/affirmation of fact made on any container/label
· Other implied warranties may arise from CD/TU
· Note: Food/drink are also a sale of goods
	· Implied Obligation of Fitness for ordinary purpose [Art. 35(2)]:
· Except where parties have agreed otherwise, the goods do not conform unless
· They are fit for the purposes for which goods of the same description would ordinarily be used [35(2)(a)]
· Except where parties have agreed otherwise, the goods do not conform unless
· They are contained/packaged in the manner usual for such goods

· If there is no such manner, they must be packaged/contained in a manner adequate to preserve/protect the goods Art. 35(2)(d)

	· Implied warranty of fitness for a particular purpose [§2-315] [“IWFPP”]

· There is IWFPP if:
· @ time of contracting

· S has reason to know

· Any particular purpose for which the goods are required and
· B is relying on S’s skill/judgment to select/furnish suitable goods

· A particular purpose differs from the ordinary purpose for which the goods are used
	· Implied obligation of fitness for a particular purpose [Art. 35(2)(b)]:

· Except where parties have agreed otherwise, the goods do not conform unless:
· They are fit for any particular purpose expressly/impliedly made known to S at the time of conclusion of the K except:

· Where circumstances show B did not rely [or it was unreasonable for B to rely] on S’s skill/judgment

	· Exclusion or Modification of warranties [§2-316]

· Words/conduct relevant to the creation of EW and those tending to negate/limit warranty shall be construed [when reasonable] as consistent
· If not reasonable, the negation/limitation is inoperative

· Subject to parol evidence rule [§2-202(]

· To exclude/modify IMW: 

· the language of the E/M must mention merchantability

· if in a writing, the E/M must be conspicuous
· to exclude/modify IWFPP:

· E/M must be by a writing
· E/M must be conspicuous
· Language stating “there are no warranties that extend beyond the description on the face hereof” is sufficient to exclude all implied warranties

· Unless circumstances otherwise indicate, all implied warranties are excluded by expressions like “as is” etc.

· Which in common understanding calls B’s attention to the exclusion and makes clear there are no implied warranties

· When B has examined good/sample/model as fully as desired or refused to examine goods, there is no implied warranty regarding defects which an exam ought to have revealed

· B must actually refuse a demand
· It is not sufficient that goods are available for inspection

· Rationale: the demand puts B on notice that failure to do so results in B assuming risk [§2-316 cmt. 8]

· Implied warranty can also be E/M by CD/CD/TU

· Remedies for breach of warranty can be limited per §§2-718 & 2-719
	· Explicit language modifying/excluding obligations [Art. 35(3)]:
· Language of “Except where parties have agreed otherwise, the goods do not conform unless” may serve as a disclaimer of warranty

· Reasonable discovery as a limit of warranty [Art 35(3)]:
· S is not liable for any lack of conformity of goods if at the time of conclusion of K:

· If B knew or could not have been unaware of such lack of conformity
· Manner of Modification/exclusion of warranty [Art. 29]:

· A K may be modified/terminated by mere agreement of the parties [i.e., oral]
· If K in writing which contains a provision requiring modification/termination be in writing may only be modified/terminated in writing

	·  3rd party beneficiaries of warranties [express or implied] [§2-318]

· Alternative A:

· a warranty extends to 

· any natural person 

· in family/household of buyer

· guest in buyer’s home

· if reasonable to expect such a person may use/be affected by the goods 

· who is injured by the breach of the warranty

· the seller cannot limit/exclude the operation of this section as to 3rd persons only

· Alternative B:

· a warranty extends to any natural person
· who may reasonably be expected to use/be affected by goods AND

· is injured in their person by the breach of the warranty

· the seller cannot limit/exclude the operation of this section as to 3rd persons only

· Alternative C

· a warranty extends to any person [includes corporations]

· who may reasonably be expected to use/be affect by the goods AND

· is injured by the breach of warranty

· the seller cannot limit/exclude the operation of this section w/ respect to injury to the person of an individual 3rd person to who the warranty extends
	THE CISG HAS NO PROVISIONS REGARDING 3RD PARTY BENEFICIARIES OF WARRANTIES


	Have the parties fully performed/partially performed/breached?

	· Risk of Loss in Absence of Breach [§2-509]:
· If shipment K, risk of loss passes to B when goods are duly delivered to the carrier

· If a destination K, risk of loss passes to B when goods are duly tendered at destination as to enable B to take delivery

· If neither shipment nor destination K:

· With merchant S, risk of loss passes to B on receipt of goods

· With non-merchant S, risk of loss passes to B on tender of delivery

· Effect of breach on Risk of loss [§2-510]:

· If nonconformity gives B a right of rejection, the risk of loss remains on S until cure or acceptance

· If B rightfully revokes acceptance, he may treat the risk of loss of any insurance coverage deficiency as resting on S

· If B repudiates/breaches as to identified goods, S may treat risk of loss of any insurance coverage deficiency as resting on B
	· Risk of loss [Art. 67]:
· If shipment K: the risk of loss passes to the buyer when the goods are delivered to the carrier

· If destination K: the risk does not pass to buyer until the goods are handed over at that place 

· risk of loss does not pass to B until goods are identified to the K
· if goods are in transit @ time of K: [Art. 68]

· buyer assumes risk of loss @ time of K formation [or retroactively from when goods given to carrier]

· Unless seller knew/RTK that goods were lost/damaged and didn’t disclose to buyer

· If goods to be picked up @ S’s location: [69]

· risk passes to the buyer when he takes over the goods or fails to do so in due time

· From the time when the goods are at his disposal and he commits a breach by not taking delivery

· If B is bound to take over the goods at a place other than S’s business, risk passes when delivery is due and B is aware of the fact that goods are @ B’s disposal

· If goods are not identified, they are not at B’s disposal

	· Manner of S’s Tender of Delivery [§2-503]

· Tender of delivery requires S put and hold conforming goods at the buyer’s disposition and give B any notification r’ably necessary to enable him to take delivery

· Tender must be at r’able hour, and if of goods, they must be kept available for the period r’ably necessary to take possession

· But unless otherwise agreed, B must furnish facilities r’ably suited to receipt of goods

· Perfect Tender Rule [§2-601]

· If the goods or tender of delivery fail in any respect to conform to the K, B may:

· Reject the whole

· Accept the whole

· Accept any commercial unit and reject the rest

· Acceptance of goods §2-606]

· Acceptance of goods occurs in 3 ways

· After r’able opportunity to inspect, B signifies to S that the goods are conforming or that he will take/keep them in spite of nonconformity

· B fails to make an effective rejection
· But not until B has had a r’able opportunity to inspect them

· B does any act inconsistent w/ seller’s ownership
· If such act is wrongful as against the S, the acceptance is valid only if agreed-to by seller

· Acceptance of a part of a commercial unit is acceptance of the entire unit

· Effect of Acceptance: [§2-607]:
· B must pay K rate for any goods accepted

· Acceptance precludes rejection of goods

· And if made w/ knowledge of non-conformity, acceptance cannot be revoked because of the non-conformity

· Unless acceptance was on the r’able assumption that non-conformity would be cured

· But Acceptance does not prevent any other remedy provided for non-conformity

· If tender accepted

· B must notify S w/in r’able time after he discovers/should have discovered any breach or he is barred from any remedy
· S’s ability to cure improper tender/delivery [§2-508]

· If tender/delivery by S rejected before time for performance has not expired under K, S may seasonably notify B of intent to cure and may cure w/in K time

· If B rejects non-conforming tender that S had r’able grounds to believe would be acceptable [w/ or w/o allowance], S may have further r’able time to substitute conforming tender, if he seasonably notifies B of his intent to cure

· Manner/effect of Rightful Rejection [§2-602]:

· Rejection of goods must be w/in r’able time after delivery/tender

· Rejection is ineffective unless B seasonably notifies S

· After rejection, any exercise of ownership by B is wrongful as against S

· If B has taken physical possession of goods before his rejection, he is under a duty after rejection to hold them w/ r’able care at S’s disposition for a time sufficient for S to remove them

· Merchant Buyer’s Duties as to rightfully rejected goods [§2-603]

· If S has no agent/PB at the market of rejection, after rejection merchant B under a duty to follow any r’able instructions from S re: goods

· In the absence of such instructions B under duty to make r’able efforts to sell them for S if perishable or threaten to decline in value speedily

· B, if sells goods in manner above, is entitled to reimbursement from seller or from proceeds for r’able expenses of caring/selling items

· Revocation [§2-608]

· Buyer may revoke acceptance of a lot/unit whose non-conformity substantially impairs its value to him if he:

· Accepted on the r’able assumption that non-conformity would be cured, [but it has not yet been seasonably cured] or
· Accepted w/o discovering the nonconformity

· And acceptance was r’ably induced by the difficulty of discovery before acceptance or
· Acceptance was r’ably induced by S’s assurances 

· Revocation must occur w/in r’able time after B discovers/should have discovered the ground for it and before any substantial change in condition [not caused by their own defects

· Revocation is not effective until buyer notifies seller

· Right to adequate assurance of performance [§2-609]:

· When r’able grounds for insecurity arise w/ respect to the performance of either party, the other party may:

· In writing Demand adequate assurance of due performance

· Until he has received the assurance, the party may [if commercially r’able] suspend any performance for which he has not received his agreed return

· Between merchants the r’ableness of both the grounds for insecurity and the adequacy of the assurance offered shall be determined by prevailing commercial standards

· After receipt of a justified demand, failure to provide adequate assurances within a reasonable time not to exceed 30 days is equivalent to a repudiation of the K
· Installment Ks [§2-612]

· Definition: Require/authorize delivery of goods in separate lots [even in face of language such as “each delivery is a separate K”]

· B may reject any installment which is nonconforming if it substantially impairs the value of that installment
· And cannot be cured

· If nonconformity/default w/ respect to at least 1 installment substantially impairs the value of the K as a whole, there is a breach of the whole
· But aggrieved party reinstates K if:

· He accepts nonconforming installment w/o seasonably notifying of cancellation or
· Brings action w/ respect only to past installments or
· Demands performance as to future installments

· If nonconformity does not substantially impair value of K as a whole and S gives adequate assurance of its cure, B must accept installment
	· Required exam of goods by B [Art. 38]:
·  B must inspect goods w/in as short a period as is practicable

· failure of B to give notice of Non-cnfrm [Art. 39]
· If B does not give notice to S regarding lack of conformity w/in R’able time after discovering it or should have discovered it he loses the right to rely on the nonconformity [Art. 39(1)]
· Irrespective of r’able time, B loses right to rely if no notice w/in 2 years

· Unless contractually different [See Art. 6]
· Seller cannot rely on Art.’s 38 & 39 if S knows or could not have been unaware and he didn’t disclose to B [Art. 40]
· Cure [Art. 37]:
· If S delivers before date for delivery, he may deliver any missing part/deficiency in the quantity [cure]

· Unless it causes B unreasonable inconvenience/expense
· Buyer’s obligations [Paying price for goods and taking delivery of them]

· If no fixed price of goods, K is the price of price generally charged under comparable circumstances 

	If there has been a breach:

	· If S sued from breach of warranty/obligation for which his seller is answerable over [§2-607(5)]:
· S may give his S written notice of litigation

· If notice allows S to come and defend, and if S does not do so, he will be bound in any action against him by his B as to any determination of fact common to the two litigations

· Unless seller comes in and defends after the notice, he is so bound

· Anticipatory repudiation [§2-610]

· If either party repudiates K to a performance not yet due, which will substantially impair value of K to the other party, the aggrieved party may:

· Await performance for a commercially r’able time or
· Resort to any remedy for breach [§2-703 or §2-711] even though he has notified the repudiating party that he would await performance and
· Suspend his own performance or proceed to identify goods to the K [§2-704]

· Right to cure [§2-508]:

· If time for performance has not yet expired, S may seasonably notify B of intention to cure and may then w/in K time make a conforming delivery

· If B rejects nonconforming tender that seller had r’able grounds to believe would be acceptable, S may substitute tender if he seasonably notifies B
	· Fundamental Breach [Art. 25]:
· A breach by a party is fundamental if it substantially deprives the other party of what he is entitled to expect under K

· Unless breaching party didn’t foresee and a RP would not have foreseen a result

· B may fix additional reasonable time period for performance [Art. 47]:
· Unless B receives notice for S that S will not perform w/in extra time period, B may not resort to any remedies for breach in that time
· B may still claim damages for the delay

· Unless K has been avoided, S may cure any failure to perform [Art. 48]:
· As long as he can do so w/o causing B unreasonable inconvenience/uncertainty of reimbursement

· If S requests B make known if he will accept a later performance and B does not respond, S may cure

· B cannot resort to a remedy in this time

· Request for additional time is not effective unless received by B

· mitigation based on part performance [Art. 50]:
· if goods don’t conform w/in K, B may reduce price in same proportion as value the goods delivered had at the time of delivery

· Whether or not price has already been paid

· But if S remedies any failure per Art. 37/48 or if B refuses to accept performance under 37/48, B may not reduce the price

· Nonconformities present when risk of loss passes to B

· S is liable for any nonconformities present at time when risk passes to B [Art. 36]


	If not performed fully, is there a justification?

	· Excuse/Impracticability [§2-615]:
· Delay in delivery/non-delivery in whole/part by S is not a breach if the performance has been made impracticable by occurrence of an event the non-occurrence of which was a basic assumption on which K was made

· i.e., did both parties assume event would not happen?

· S must allocate production/delivery among customers

· Both regular and under K

· In a manner fair/r’able

· S must notify B of delay/non-delivery

· And if allocation required, notification of estimated quota

· S cannot be the cause of the impracticability

· Unconscionability [§2-302]:
· If court finds K or a clause to be unconscionable, the court may:

· refuse to enforce K

· enforce remainder of K w/o unconscionable clause

· limit application of unconscionable clause so as to avoid any unconscionable result

· basic test is clauses are so one-sided as to be unconscionable 

· in light of commercial backgrounds/need of parties

· under the circumstances existing at the time of the making of the K
	· Impracticability [Art. 79]

· a party is not liable for a failure to perform any obligation if he proves that the failure was due to an impediment beyond his control and
· he could not reasonably be expected to have taken the impediment into account at the time of conclusion of formation

· Or he could not have reasonably avoided the impediment or its consequences

· if the failure is by a 3rd person whom a party has engaged to perform a part of the K, the party is exempt from liability only if:

· He himself is exempt under and
· The 3rd person would be exempt from if applied to him

· exemption exists as long as the impediment exists

· party who fails to perform must give notice w/in reasonable time

· If no notice received w/in reasonable time after party knew/should have known, he is liable for damages

· NO unconscionability doctrine

· CISG does not concern itself w/ validity of the K or any of its provisions [Art. 4]

· And Art. 2: CISG doesn’t apply in consumer contexts

· Unconscionability usually only arises in consumer transactions

	If not, what are the remedies?

	· Seller’s remedies [§2-703] – If B wrongfully rejects/revokes, fails to pay, or repudiates and breach is of the whole K, S may [with respect to the undelivered balance]:

· Withhold delivery of balance

· Stop delivery by any bailee

· Identify the goods to the K [§2-704]

· S may identify to the K any conforming goods not already identified if they are in his possession when he learned of breach and
· S may then treat the goods as the subject of resale

· If goods are not completely manufactured, S may use commercial judgment and sell for scrap

· Resell and recover damages [§2-706]:

· If done in a commercially r’able manner & good faith, S may resell undelivered balance and recover the difference

· Minus any expenses saved as a result of B’s breach

· Recover damages for non-acceptance [§2-708]

· The measure of damages is:

· Difference between market price @ time/place of tender and the unpaid K price together with incidental damages [§2-710], but less expenses saved as a consequence of breach

· If inadequate, S may also recover “any costs r’ably incurred [MP-K] + ID – XS [+CD?]
· If proper, recover the price [§2-709]

· If B fails to pay price, S may recover:

· Price of goods accepted
· Price of conforming goods which have been lost/damaged after risk of loss has passed to buyer and
· Price of goods ID’d to K if S is unable after r’able effort to sell them at a r’able price or circumstances indicate it won’t be possible

· When S sues for the price, he must hold for B any goods which have been IDd and still in S’s control

· But if resale becomes possible he may resell and credit B

· S may also recover any incidental damages [§2-710]
· Consequential Damages are generally not awarded

· Rationale: if S is unable able to function w/o one specific buyer, S has poor management, and shouldn’t be able to recover
	· Seller’s Remedies [Art. 61]:
· If B fails to perform any obligations S may Exercise rights provided in Art.’s 62-65

· S may require B to perform any obligations [Art. 62]

· Subject to Art. 28

· S may fix additional time for performance [Art. 63]

· S may not, during that time, resort to any remedy

· Unless B declares he will not perform

· S may declare K avoided if [Art. 64]:

· B’s failure to perform any obligations under K amounts to a fundamental breach
· B does not perform w/in additional period of time fixed by S in Art. 63

· However, if B has paid the price, S may not declare K avoided unless:

· If a late delivery, avoidance done before S became aware of late delivery or 

· Except for late delivery, he does so w/in r’able time

· After knew/ought to know of breach

· After expiration of any additional time fixed [Art. 63] or B’s declaration he will not perform w/in period

· Claim damages as provided in Art.’s 74-77



	· Buyer’s remedies [§2-711]: if S fails to make delivery/repudiates, or buyer rightfully rejects/revokes, B may cancel K and in addition to recovering what has been paid, may recover:

· “cover” [§2-712]: B may, w/o unreasonable delay, purchase any r’able substitute goods and recover the difference between K and cover
· + incidental/consequential damages [§2-715]

· Recover damages for non-delivery [§2-713]:

· The difference between K price and Market price @ place for tender

· Or if as a result of rejection/revocation, the place of arrival

· + incidental/consequential damages [§2-715]

· B may also hold any goods in possession/ control for any payments made + expenses, and may resell in like manner as an aggrieved S would

· B’s damages for breach in regard to accepted goods [§2-714]:

· If B has accepted goods and given notification [§2-607], he may recover damages for any nonconformity resulting in the ordinary course of events

· As long as it is reasonable

· Measured as difference between value of goods @ time/place of acceptance and value of goods had they been as warranted

· + incidental/consequential damages [§2-715]

· B may recover incidental damages [§2-715]:

· Any reasonable expense incident to the breach/delay

· i.e., cost of inspection/transportation/care of rejected goods, charges in connection w/ effecting cover

· B may also recover consequential damages [§2-715]

· Any loss resulting from general/particular requirements and needs of which: 

· S had RTK and
· Could not r’ably be prevented by cover

· Any injury to person/property proximately resulting from any breach of warranty
	· Buyer’s Remedies [Art. 45]: - If S fails any obligations, B may 

· B may require delivery of substitute goods only if nonconformity constitutes a fundamental breach and request for substitute goods is made w/ Art. 39 notice or r’able time after[ Art. 46]
· require S to remedy nonconformity by repair [Art. 46]
· Unless unreasonable

· Request for repair must be made w/ Art. 39 notice or r’able time after

· Except court is not bound to enter any SP unless court would do so under its own domestic law [Art. 28] 

· B may declare K avoided if: [Art. 49(1)]

· Failure by S amounts to a fundamental breach or
· If non-delivery w/ a grant of extra time, S does not deliver w/in any fixed amount of time [under Art. 47] or declares that he will not do so w/in extra time

· a declaration of avoidance is effective only if made by notice to the other party [Art. 26]

· However, if S has delivered goods, B may not declare K avoided unless:

· If a late delivery, He does so w/in r’able time after becoming aware of delivery or 

· Except for late delivery, he does so w/in r’able time

· After knew/ought to know of breach

· After expiration of any additional time fixed [Art. 47] or S’s declaration he will not perform w/in period

· After expiration of any additional time indicated by S [Art. 48] or after B declares he will not accept performance

· Part Performance [Art. 51]:

· B may declare a partially-performed K avoided only if failure to make delivery completely/in conformity amounts to a fundamental breach
· If S delivers only a part of goods or only part of goods conform, B may seek 46-50 remedies w/ respect to missing/ nonconforming goods

· Effects of Avoidance for all parties [Art. 81]:

· Avoidance releases both parties from their obligations

· A party who has performed in part/whole may claim restitution

· Damages common to both parties [Art.’s 74-77]
· Incidental/consequential damages [Art. 74]:

· Damages consist of:

· A sum equal to the loss
· Including loss of profit

· Damages may not exceed foreseeable loss
· Based on all facts/matters which the parties ought to have foreseen as a possible consequence of the breach of K 

· Contract-resale damages [Art. 75]:
· If K has been avoided and

· w/in reasonable time/manner, 

· the buyer has bought replacement goods or

· seller has resold the goods

· the party claiming damages may recover:

· the difference between K price and the price in the substitute transaction
· plus incidental/consequential damages

· Contract-market damages [Art. 76]:
· If K has been avoided and

· There is a current price for the goods

· The price prevailing at the place where delivery should have been made

· If no current price at that place, the price at any reasonable substitute, allowing for cost of transporting goods

· The party may recover difference between K price and the market price at the time of avoidance

· Plus incidental/consequential damages

· If the party avoided K after taking over the goods, the price at the time of taking over shall be applied instead of market price

	· Liquidation/limitation of damages [§2-718]:
· Damages for breach may be liquidated by either party

· But only at an amount which is reasonable 

· A term fixing unreasonably large liquidated damages is void as a penalty

· Contractual modification/limitation of remedies [§2-719]:
· K may provide for remedies in addition/substitution

· K may limit/alter measure of damages recoverable

· Any resort to a remedy as provided is optional unless it is expressly agreed to be exclusive
· In which case, it is the sole remedy

· If an exclusive remedy fails its essential purpose, remedies may be had in any other way listed in UCC

· Consequential damages may be limited/excluded

· Unless it is unconscionable

· Limitation of consequential damages for injury to the person in consumer transactions is prima facie unconscionable

· But limitation of damages in commercial setting is not
	· Limitations of remedy [Art. 77]:
· A party who relies on breach of K must take reasonable efforts to mitigate loss

· Including loss of profit

· If he fails to do so, the breaching party may claim a reduction in damages

· General provision of parties’ limitation of scope [Art. 6]

· Parties may exclude the application of convention or any of its provisions

· “forfeiture by wrongdoing” [Art. 80]:

· Party may not rely on a failure of the other party to perform if the failure was caused by the 1st party’s act/omission
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